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§  460  (238).  Amotion  and  DirirMicldaemant ;  the  Two  diatln- 
gntxhod;  i!ngHi>T»  Dediloiu  as  to  Dtafranchlieiiieiit  inAppUcsblB  hi 
tUi  OomibT.  —  The  elementaiy  works  treat  of  Amotion  and  Dis- 
franchisement together:  indeed,  formerly,  the  important  distinction 
between  the  two  was  not  observed.  Amotion  relates  alone  to  officers; 
disfranchisement,  to  corporatorB  or  members  of  the  corporation. 
Amotion,  therefore,  is  the  removal  of  an  officer  in  a  corporation  from 
bis  office,  but  it  leaves  him  still  a  member  of  the  corporation.  Dis- 
franchisoneat  is  to  destroy  or  take  away  the  franchise  or  right  of 
bong  any  longer  a  member  of  the  corporation.*   American  munidpal 
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corporations  are,  iir 'many  respects,  essentially  different  in  their  con- 
stitution from  t^^-oM*  English  municipal  corporations,  under  which 
most  of  the'^case^  "On  the  subject  of  amotion  and  disfranchisement 
usually  t^ted  Jb  the  books  arose.  These  cases,  espedally  those  re- 
latin^*^^(k$franchisement,  are,  in  general,  inappUcable  here,  and 
sh«iildt 'it  is  believed  by  the  author,  be  followed  by  our  courts  as 
^  .'f^^^ents  with  unusual  caution,  and  only  when  they  rest  upon  or 
;.  cf^Iare  principles  general  in  their  nature,  and  which  embrace  in 
'-their  operations  municipal  institutions  posaessiog  the  distinctive 
characteristics  of  ours.  Here  tiie  inhabitants  of  the  municipality 
are,  by  legislative  enactment,  the  corporators;  certain  of  those  in- 
habitants (usually  all  of  the  adult  male  residents)  have  the  constitu- 
tional or  statutory  right  to  elect  the  legislative  or  governing  body, 
and  also,  frequently,  the  other  more  important  officers  of  the  corpo- 
ration. It  would  seem  to  the  author  that  the  English  doctrine  of  dU- 
franchwemeTii  of  a  corporator  or  member  has  no  application  to  our 
municipal  corporations,  whether  the  corporator  be  con^dered  the 
"inhabitant"  or  the  "voter." 

§  461  (239).  DfatfnmcWwmafit;  Kn^^Uh  Doctrine  not  qqdlcabls 
ban.  —  Whether  tiie  power  of  disfnm<diisement  be  incidental  to 
the  corporation,  or  must  be  expressly  conferred,  respecting  whi<^ 
there  is  in  England  some  contrariety  of  view,'  we  need  not  inquire, 
for  here  (were  there  no  constitutional  obstacles)  the  legislature  never 
bestows  upon  the  council,  or  governing  body  which  represents  the 
corporation,  the  right  to  disfranchise  the  citizen  or  corporator;  and 
it  is  clear  that  su^  a  formidable  and  extraordinary  authority  does 
not  exist,  and  cannot  be  exercised  by  the  councnl,  as  an  incidental 
or  implied  right.  To  bum  or  destroy  the  charters  of  the  corpora- 
tion, or  wilfully  to  falsify  its  books,  were  in  England  considered 
such  breaches  of  duty  on  the  part  of  a  corporator  as  would  work  a 


the  earlier  cases  are  quite  fully  coUeeted  simply  lulopta  Mr.  Willcock's  lui^uage. 
and  the  doctrine  of  the  Ti^f'li"*'  deci-  Glover,  335.  Mr.  Kyd's  exposition  of 
aionB  Batisfactonly  presented.  Rich-  the  aeamd  resolution  in  Bagg*!  Case, 
ards  r.  Clariuburg,  30  W.  Va.  491,  2  Kyd,  52.  And  see  leading  case  of 
citing  the  teict.  Rex  v.  Rjchardaon,  1  Burr.  617,  which 

>  Grant,  263.  "This  right  [of  dis-  was  a  case  ai  amotion,  but  has  been 
franchisement]  has  been  but  sparingly  often  taken  as  asserting  an  incidental 
exercised,  though  it  is  undoubtedly  an  power  to  disfranchise  for  cause  as  well 
incident  to  every  corporation,  with,  as  to  amove.  Angell  &  Ames,  {}  408, 
perhaps,  some  exceptions  in  cases  of  409.  See,  generally.  Commonwealth  c, 
trading  and  monetary  bodiea."  76.  St.  Patrick^H  Society,  2  Binn.  (Fa.) 
Willcock  (271,  pi.  709}  denies  that  it  is  441i  Evans  v.  PhiliLdelphia  Club,  50 
an  incidental  r^t,  and  cl^ms  that  the  Fa.  St.  107;  Hopkinson  v.  Marquis  (A 
rule  laid  down  m  the  second  resolution  Ibteter,  Lav.  Hep.  5  Eq.  S3;  State  o, 
(Brug's  Case)  on  this  point,  —  that  Geor^a  Med.  Soc.,  38  Oa.  60S;  s.  c. 
"no  Jreeman  c^  any  corporation  can  be  8  Am.  Law  Reg.  (n.  b.)  533,  Mt. 
dirfranchioed  bv  the  corporation,  unless  (now  Chid  Justice)  Af AcAeU'i  note, 
they  have  authority  to  do  so  by  the 
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forfeiture  of  the  corporate  diaracter,'  there  being,  according  to  Lord 
Coke, "  a  tacit  condition  annexed  to  the  franchise,  which,  if  he  break, 
be  may  be  disfranchised." '  Surely,  there  is  here  no  such  tacit  con- 
dition annexed  to  the  constitutional  or  statutable  right  of  a  resident 
of  a  municipality  to  be  and  remain  a  corporator,  though  there  may 
be  a  similar  condition  annexed  to  municipal  offices.  Wilfully  to 
destroy  or  falsify  the  charter  or  books  of  a  municipal  corporation  is 
an  act  which  is  punishable  by  the  criminal  codes  of  the  diiferent 
States;  and  if  the  offender  is  convicted  and  imprisoned,  it  may  re- 
sult as  an  incident  of  such  conviction  that  he  will  cease,  for  the  time, 
to  be  a  resident,  and  hence  will  cease  to  be  a  member  of  the  corpo- 
ration; but  the  corporation  itself  has  no  power  to  disfranchise  turn, 
that  is,  to  deprive  him  of  the  privileges  and  rights,  ^thout  absolv- 
ing him  from  the  liabilities  of  other  citizens,  while  he  remains  within 
the  limits  of  the  municipality. 

§  462  (240).  AmoUon;  Bex  v.  Uehardsoa.  —  The  power  to 
amove  a  corporate  offuser  from  bis  office,  for  reasonable  and  just  cause, 
is  one  of  the  common-law  incidents  of  all  corporations,'  This  doc- 
trine, though  declared  before,*  has  been  considered  as  settled  ever 
since  Lord  Mansfield's  judgment  in  the  well-known  case  of  King 
V.  Richardson.'  It  is  there  denied  that  there  can  be  no  power 
cd  amotion  unless  ^ven  by  charter  or  prescription ;  and  the  con- 
trary doctrine  b  asserted,  —  that  from  the  reason  of  the  thing,  &om 
the  nature  of  corporations,  and  for  the  sake  of  order  and  govern- 
ment, the  power  is  incidental.*  - 

§  463  (241).  Wliero  Pow«r  of  Amotion  r«Bld«d  In  Old  BagUsh 
OnporatloiL  —  But  the  power  to  amove,  like  every  other  incidental 

'  Wigon  V.  Pilkinton,  1  Keb.  597:  240;    Angell  A  Amee,  chap,  idi.;    2 

Rex  r.  Chalke,  5  Mod.  257;    1   Lord  Kent  Com.   297;    Rjchsrds  v.  Clarks- 

Savm.  22fl ;  Grant,  Corp.  285.  burg,  30  W.  Va.  491 ;  State  v.  Judge* 

*  13  Coke,  98o.  of  Parish  of  Orleans,  35  La.  An.  1075; 

*  Rex  V.  Richardson,  1  Burr.  517;  Ellison  tr.  Raleigh,  89 N.  Car.  125;  ante, 
R«i  r.  Liverpool,  2  Burr.  723;  Rex  v.  J  392,  note;  Peters  s.  Bell,  51  La.  An, 
IJoncaBter,  2  Burr.  738;  Jay's  Case,  1  1621;  Davis*.  Filler,  47  W.  Va.  413. 
Vent.  302;  Lord  Brace's  Case,  2  Stra,  '  Lord  Brace's  Case,  2  Stra.  819, 
819;  Rex  r.  Ponaonby,  1  Vea.  Jr.  1;  820;  Tidderl^s  Case,  1  Sid.  14,  per 
Rex  V.  Lyme  Regis,  Doug.  153 ;   Rex  Hole,  C.  B. 

*.  Tidderiev,  1  Sid.  14,  per  HaU,  C.  B. ;        •  Ren  v.  Richardson,  1  Burr.  517, 

Hex  ».  Taylor,  3  Salk.  231 ;  1  Roll.  Rep.  noted  i»/ra.  j  475.    "  It  is  neoeaaoiy  to 

409;  s,  c,  3  Bulst.  189;  Rex  c.  Chalke,  the  good  order  and  government  of 

1  Lord  Raym.  225;  Rex  v.  Heaven,  2  comorate  bodies  that  there  should  be 

Term  R.  772  i    B«g.  v.  Newbury,   1  such  power  [amotionj,  as  much  as  the 

Queen's  BeDoh,  761 ;    2  Eyd,  50-94,  power  of  makiiig  by-laws."    lb. 
where    the    old    caaes    are    digeated;        •  Peters  e.  Self,  51  Ia.  An.  1621, 

Glover,  chap.  xvL ;  Willc.  246;  Grant,  tntJog  text. 
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power,  is  incident  to  the  corporation  ai  large,  and  not  to  any  select 
body  or  particular  part  of  it,  and  unless  delegated  to  a  select  body 
or  part,  it  must  be  exercised  by  the  whole  corporation,  and  at  a  cor- 
porate aaaembly  regularly  and  cbdy  convened.^  The  power  to  hold 
such  an  assembly  is,  however,  implied  in  the  power  of  amotion.* 

§  464  (242).  Power  ol  Amotion  in  thli  Ooimtry.  —  By  the  corpo- 
ration at  large,  as  used  in  the  preceding  section,  is  meant  the  differ- 
ent ranks  and  orders  which  compose  it,  including  the  definite  and 
indefinite  bodies.  The  essentials  in  such  a  corporation  of  a  valid 
corporate  assembly  have  previously  been  described.  Our  American 
corporations,  however,  have  no  ranks,  orders,  or  integral  parts  corre- 
sponding to  the  constituticm  of  an  old  English  corporation.  Here 
the  common  council,  or  the  elective  governing  body  (whatever  name 
be  given  to  it),  exercises  in  general  all  of  the  powers  of  the  incor- 
porated place.  Has  the  council,  as  the  representative  of  the  corpo- 
ration, the  incidental  powers  of  a  corporation,  such  as  the  power  to 
amove,  or  the  power  to  ordain  by-taws  ?  Or  is  the  council  in  the 
nature  of  a  select  body,  possessing  no  rif^t  to  exercise  any  of  the 
ordinary  incidental  powers  of  the  corporation,  unless  expressly  au- 
thorized by  charter  or  legislative  grant?  The  question  not  being 
judicially  settied  as  to  our  municipal  corporations,  the  opinion  is 
ventured  that,  tn  the  absence  of  an  express  grant  or  statute  confer- 
ring or  limiting  the  power,  the  common  council  of  one  of  om*  muni- 
dpal  corporations  as  ordinarily  constituted,  does  possess,  in  the 
absence  of  any  express  or  implied  restriction  in  the  charter  or  other 
statute,  the  incidental  power,  not  only  to  make  by-laws,  but,  /or 
cause,  to  expd  ito  mettibers,  and,  for  cavae,  to  remove  or  provide  by 
ordinance  for  the  removal  for  just  cause  of  corporate  officera,  whether 
elected  by  it  or  by  the  people.' 

'  Lord  Brace's  Caae,  2  Stra.  819;  power  from  the  whole  body  to  a  select 
Rex  V.  Lyme  Regis,  Doug.  153;  Rex  body  bv  &n  ondiiuiice  or  bf-law. 
V.  lUchardson,  1  Burr.  617;  Rex  «.  Ban's  Cue,  11  Co.  93;  Rex  v.  Rich- 
Doncaster,  Say.  38;  R«x  v.  Taylor,  ardaon,  1  Burr.  517.  But  this  question 
3  Salk.  231 ;  Rex  v.  F&veratuun  seems  not  to  have  been  directly  deter- 
Fiahennen's  Co.,  8  T,  R.  356;  Fajie's  mined.  Willc.  247,  pi.  634;  /6.  248, 
Case,  Doug.  153;  Willc.  248,  pi.  629;  pi.  635;  States.  Jersey  City,  25  N.J.  L. 
Grant,  240,  241 ;  2  Kyd,  56;  Glover,  536.  Under  the  Constitution  of 
329 ;  State  v.  Jersey  Csty,  25  N.  J,  L.  Penns^vania  municipal  officers  who 
536.  Even  if  the  right  to  elect  an  hold  tiieir  offices  bv  appointment  may 
officer  be  in  a  particular  person  or  be  rtmoved  at  the  pleasure  of  tbe  power 
select  class,  the  power  to  amove  is  not  appointing  them.  Houseman  t>.  Corn- 
incidental  to  it,  but,  unlen  expresaly  monwealtn,  100  Fa.  St.  222. 
changed  or  limited  by  charter,  it  *  Fane's  Case,  Doug.  153;  Rex  v. 
belonga  to  the  corporation  at  iiiffi.  Lyme  Regis,  lb.  153. 
Lord  MantfieU  seemed  to  be  of  opinion  .  *  In  MieKi^an,  it  is  held  that  the 
that  it  was  competent  to  traitifer  this  wmmon  eowted,  the  governing  body  of 
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§  465  (243).  Sum  Sntaject.  —  Whatever  necessity  or  reason 
exists  for  the  right  of  amotion  at  common  law,  with  respect  to  the 
corporation  at  large,  would,  in  the  absence  of  any  controlling  legisla- 
tive provision,  seem  to  exist  here  not  only  as  to  the  doctrine  itself, 
but  also  vnth  respect  to  that  authoriised  body  by  which  alone  the  cor- 
poration acts,  and  which  exercises  all  the  corporate  powers  and 
functions.  All  of  the  inhabitants  cannot  meet  and  act  in  their  pri- 
mary capacity,  except  in  organizations  like  the  towns  in  the  New, 
England  States;  and  if  an  implied  or  incidental  right  of  amotion 
exists  at  all,  it  must  be  exercised  by  the  council  or  governing  body 
of  the  corporation.  If  it  does  not  exist  in  the  council,  it  cannot  be 
ddegated  to  it  by  an  ordinance  or  by  any  act  of  the  corporation, 
though  if  the  right  does  exist,  its  exercise  may,  of  course,  be  r^ulated 
by  ordinance  or  by-law.'    And  the  right  may  doubtless,  we  think, 

a  citr,  derives  its  powers  from  expresa  4  R.  I.  697;  State  v.  Trustees  of 
leei^tive  enactments,  and  has  no  Vinceimes  Uaiversitjr,  S  Tad.  77; 
itOttretU  power  to  remove  for  cause  a  State  v.  Bryce,  7  Ohio,  414;  Common- 
statutory  officer  appointed  by  the  wealth  v.  St.  Patrick's  Society,  2  Bion. 
mayor  for  a  fixed  term.  Speed  v.  (Pa.)  441;  CknumonwealCh  v.  Bussier, 
Common  Council  of  Detroit,  98  Mich.  5  SetK.  A  Rawle  (Pa.),  451 ;  Common- 
300.  In  MUtmiri,  it  has  been  held  wealtn  if.  GuatdiaoB  of  Poor,  6  Seiv. 
that  under  the  general  welfare  dattte  of  i.  Rawie  (Pa.),  469 ;  CommonwealAt 
a  city  charter,  the  council  may  pass  v.  Sutherland,  3  Sei^.  &  Rawle  (Pa.), 
an  ordinance  prescribing  removal  of  145;  Johns  v.  NichoUs,  2  Dall.  184; 
an  appointed  officer  by  the  mayor  as   1  Yeatea,  80 ;    People  «.  Comptroller, 

"-  '  -    -'--Mduct    in    office.    Ac.,   20  Wend.     (N.   Y.)    595;     State 

„  ,   119  Uo.  383.     In   v.    Lingo,    26   Mo.    406;     Fawcett   v. 
Temuatee.  the  opinion  has  been  ex-  Charlea,  13  Wend.  (N.  Y.)473;  Hobo- 

rted  that  a  municipal  corporation  ken  v.  Gear,  27  N.  J,  L.  265 ;  People  v. 
the  inciderOal  or  inherent  power  to  Board  of  Trade,  45  lU.  112;  Neall  v. 
make  by-lawa  for  the  removal  of  one  of  Hill,  16  Cal.  145 ;  State  v.  Chamber  of 
its  officera  for  just  cause,  although  the  Commerce,  20  Wis.  63 ;  People  v. 
dedfooD  of  the  p«nt  was  not  neceseaiy  Medical  Society,  24  Bart).  (N.  Y.)  570 ; 
to  the  judgment  as  express  authority  Evans  v.  Philadelphia  Club.  50  Pa.  St. 
to rrawve existed.  H^den tr. Hemptus,  107;  Stete  v.  Georgia  Medical  Society, 
100  Tenn.  582.  In  Wegt  Virginw,  it  38  Ga.  608 ;  Snuth  v.  Smith,  3  Desaus. 
haa  been  held  that  the  power  to  remove    (S.  Car. )  557. 

a  corporate  officer  from  tua  office  for  But  see  State  v.  Jersey  C3ty,  25 
cause  U  one  of  the  eommmirlaia  intAdenta  N.  J.  L,  536,  in  which  the  power  to 
of  all  canMrations ;  and  the  common  expel  a  member  of  the  council  was 
council  of^a  city,  being  the  representa-  expressly  conferred,  but  where  Mr. 
tive  of  the  corporate  body  at  large,  Justice  PoUt,  delivering  the  opinion  of 
may  exercise  this  power  and  possesses  the  court,  says :  "The  rule  is  well  aet- 
the  power  to  remove  the  mavor  from  tied  that  a  corporation  baa,  at  ci 
office  for  good  cause.  Richards  v.  law,  an  inherent  jurisdicti  on  to  expei  a, 
Clarksburg.  30  W.  Va.  491.  See  also  member  for  sufficient  cause."  After 
Davis  V.  Filler,  47  W,  Va.  413,  416.  noticing  the  offences  which  will  justify 
Mayor  held  to  l>e  removable  by  common  expulsion,  he  adds:  "But  the  juris- 
council  Wider  a  statute  confening  on  diction  in  this  case  is  not  derived  from 
tiw  latter  the  power  to  remove  "every  the'  common  law.  The  common 
officer  elected  or  appointed  to  any  council  is  not  the  corporation,  and, 
office."  State  v.  Common  Council  of  whatever  powers  a  municipal  corpora- 
90  Wis.  612,  See  alao  tion  may  have  to  amove  or  expel  a 
_  J.  Richards,  97  Tex.  229.  member  at  common  law,  it  is  clear 

•See,  generally,  Willard's  Appeal,   that  the  corporation  itself  has  not,  by 
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be  inferred  from  the  express  power  to  make  needful  or  reasonable 
by-laws,  if  there  is  nothiDg  in  the  charter  or  l^;islation  to  rebut  the 
inference. 

§  466  (244).  AdmlDlibatiTs  Hatnr*  of  Powar  to  ramoTo.  —  The 
exercise  of  the  ■power  to  remove  an  officer  ia  eaaeniiaUy  adminia- 
trative  in  its  nature.  Even  when  the  city  council  or  other  removing 
power  siia  to  hear  charges  agfunst  an  officer  as  a  cause  for  removal, 
it  is  an  administrative  body  exercising  administrative  functions. 
It  does  not  constitute  a  court,  ahhough  the  proceedings  before  it 
may  take  a  quasi  judicial  form.  Notwithstanding  the  qvaei  Judicial 
procedure  it  is  engaged  in  the  exercise  of  an  administrative  function 
for  the  purpose  of  maintuning  discipline  and  good  order  and  fur- 
thering the  management  of  the  business  of  the  city.  Bven  in  those 
cases  where,  either  by  express  provision  of  the  statute  or  by  implica- 
tion of  law,  the  removing  power  is  obliged  to  give  its  procedure  the 
essential  elements  of  a  trial,  the  removing  power  does  not,  in  con- 
sidering charges,  hearing  testimony,  and  reaching  a  determination, 
exercise  judicial  functions  within  the  principle  of  constitutional  re- 
quirements which  confine  judicial  functions  to  the  courts.' 

reiritory  v.  Coit.  6  Dak.  SOI ; 

,  County  (rf  Will,  100  III.  94,  105; 
therefore,  cannot  avail  itaelf  of  the  Stern  v.  People,  102  lU.  640,  650; 
common  law  juriadictioa,  verted  as  an  People  v.  Kipley,  171  III.  44,  71' 
inherent  right  in  the  corporation  itself.  Lynch  v.  Ch^,  56  Kan.  367,  373 
to  expel  a  member  of  their  own  body.  McMaster  v.  Herald,  56  Kan.  231 
2  Bac.  Abr.  21,  title  CorporatMru;  SUte  tr.  RamoB,  10  La,  An.  420;  State 
Willc.  on  Corp.  629.  The  council  de-  v.  Hay,  46  Neb.  321 ;  People  v.  Board 
rivea  its  jurisoiction  from  the  charter  of  PoUce  Com'rs,  93  N.  Y.  B7;  People 
of  the  corpontion."  This  case  roles  v.  McClave,  123  N.  Y.  512;  People  v. 
that  where,  in  express  terms,  the  right  Partridge,  180  N.  Y.  237,  240;  People 
of  the  council  to  tx^  a  member  (or  v.  Beameld,  36  Bari).  (ti.  Y.)  254; 
certain  cauMs  is  given,  it  cannot  exereise  State  v.  Hawkins,  44  Ohio  St.  98; 
the  power  for  any  other  cause.  And  it  Cameron  v.  Parker,  2  Okla.  277; 
would  seem  Ui  be  the  opinion  of  the  Donahue  v.  Cumberiand,  26  R.  I.  79; 
court,  or  at  least  of  the  judge  dehvering  Riggins  v.  Richards,  97  Tex.  229; 
the  opinion,  that  the  common  law  State  v.  Common  Council  of  Superior, 
power  of  expulsion  belonging  to  a  cor-  90  Wis.  612;  Nehriing  v.  State,  112 
poration  could  not  be  exercised  by  the  Wis.  637,  643.  See  also  Meffert  f . 
common  council,  that  body  not  being  Medical  Board,  66  Kan.  710;  State  v. 
the  corporation  in  which  the  power  Peterson,  60  Minn.  239:  State  v. 
is  vested.  Infra,  {{  468,  note,  525.  Common  Council  of  Dulutd,  53  Minn. 
Same  principle  as  to  private  corpora-   238. 

tions.  State  v.  Chamber  of  Commerce,  In  Riggins  v.  Richards,  97  Tex.  229, 
20  Wis.  63.  Compare  People  v.  Board  237,  where  the  court  had  before  it  an 
of  Trade,  46  111.  112.  Delc^tion  to  exercise  of  statutory  power  to  remove 
city  engineer  of  pouwr  (o  appoint  carriM  for  cause,  Srown,  J.,Baid:  "The  council, 
tDttft  it  pmner  of  removal,  where  appoint-  when  dtting  for  the  purpose  of  trying 
ment  not  made  for  a  special  term,  the  accused,  did  rutt  eonatit-uie  a  etnirt, 
Peters  v.  Bell,  61  La.  An.  1621.  but  was  an  administrative  body,  and 

>  Crolyv.  Sacramento,  119  Cal.  229;  the  power  to  remove  officers  was 
State  V.  Johnson,  30  Fla.  433,  471;  administntive  power  to  be  used  for 
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§  467.  Hfttare  ot  tha  AdministntlT*  Powar  to  removA.  —  In 
discussing  the  nature  and  character  of  an  exercise  of  the  power  to 
remove  an  officer  for  cause,  the  Supreme  Court  of  Connecticut  has 
attempted  to  draw  a  dUtinction  between  the  removal  of  an  o^er  on 
eonvictum  of  an  offence  which  forfeits  his  office,  and  a  removal  pur- 
mant  to  atatvtory  aidftorUy  to  remove  for  cause  after  notice  and  a 
hearing.  It  has  said  that  when  a  statute  or  a  dt;  charter  confeis 
Buthori^  oa  the  mayor,  or  other  executive  officer  to  remove  heads 

the  puipose  of  maintftining  discipline  See  also  Tiainor  e.  Boud  of  Auditors, 

uid  Kooa  order  in  the  mauaKement  of  80    Mich.    102:     Attontflf-General   v. 

the  Business  of  the  city.     It  is  true  Jochim,  99  Mica.  358. 

that  by  the  terms  of  the  law  the  pro-  In  Christy  n.   Kingfisher,    13  Okla. 

ceeding  was  required  to  be  conducted  585,  the  SupreioeCourt  of  the  Territory 

in  a  manner  judicial  in  character,  but  expresses   tne   opinion,   that,   in   that 

this  does  not  necessarily  constitute  the  territoiy,   the    removal   of  an   officer, 

body  a  judicial  body,  either  in  its  pro-  either  ^ective  or  appointive,  under  the 

cedure  or  as  iwaras  tbe  qualification  territorial   laws,  may  call   for  jvdieial 

of  ite  membera.      Even  if  the  statutes  action,  or  for  Ihe  exereim  of  exenitive  or 

conferring     this     power     of     removal  adminittrative  power;    and  that   it  is 

prouide  for  an  appeal  te  the  court  from  not  the  character  of  the  power  dele- 


1  judicial   rather  than   an   executive  which  branch  of  the  territorial  govem- 

eharacter.    Avery  v.  Studley,  74  Conn,  ment  it  bebngs,   but  tbe  manner  in 

272.     On  such  appeal,  the  court,  of  which  the  power   shall  be  exercised. 

necesmty,  cannot  review  the  exeroiae  of  For   instance,    the    legislature    might 

executive    discretion.       It    can    only  authorize   any   executive   or  adminis- 

detecmine  whether  any  essential  for-  trative    officer,    or    Ifgielative     body, 

mality  has  been  omitted  and,  perhaps,  to  remove  arbitrarily  certain  officers  in 

whether    the     removing     power     has  his  or  ite  discretion.      But  if  the  law 

acted  BO  arbitrarily  as  to  prove  that  authorizes  removal  for  specified  causes 

be  did  not  act  honestly  in  the  pubUc  abne,  then  the  officer  is  entitled  to  be 

interest,  but  for  peisonal  or  political  heard  and  to  introduce  evidence  in  his 

reasons.     Avery  v.  Studley,  74  Coon,  defence;     and    the    officer    or    body 

272;    Pierce's  Appeal,   78  Conn.   666.  trying    the    matter    must    weigh   the 

On  such  appeal,  the  removed  officer  evidence    and    pronounce    judgment 

cannot  obtain  a  re-trial  of  the  qvettUm  thereon ;   and  the  hra^ring  of  evidence, 

of  fad  involved  in  the  truth  or  falaty  weighing  the  same,  and  arriving  at  a 

of    tbe    charges    preferred.       In    the  nonclusion  therefrom,  and  announcing 

absence   of   arbitrary   and    oppressive  it  is  judicial  action;    and   under  the 

action    by    the    removing    power,    its  organic  actoftht  Territtrry,  the  judicial 

determiiiation     of    that    question     is  power  of  the  Territory  is  vested  in  the 

finaL    Avery  v.  Studley,  74  Conn.  272 ;  courts,  and  the  l^slature  has  not  the 

State    e.    KenneUy,    75    Conn.    704;  authority  to  confer  judicial  authority 

Pierce's  Appeal,  78  Conn.  G66.  on  any  other  court,  body,  or  tribunal. 

In  Midumn,  there  are  statements  in  Kmilar  views  are  expressed   by  the 

■._       -        "if    3^^,  .  .1  ......  r,  ^  .  .  .  .  -         T^  . 


the  earlier  deciaons,  to  the  effect  that  Supreme  Court  of  Appeals  of  Wul 
the  exercise  of  the  power  of  removal  Virgmia,  in  Arkle  v.  Board  of  Com'rs, 
for  causBj   i.   e.,   upon   notice   and   a   41  W.  Va.  471.    The  appointment  of^  a 


for  causBj  t.  s.,  upon  notice  and  a  41  W.  Va.  471.  Tbe  appointment  of  a 
hearing,  mvolves  the  assumption  of  tuperiniendent  of  (A«  ttrettt  of  a  city 
judicial  functions.  Dullam  v.  Willson,  being  a  purely  municipal  matter,  his 
S3  Hicb-  392;  People  v.  Stuart,  74  removal  is  also  municipal  in  ite  nature 
Mich.  411.  But  lat(^  decisions  clearly  and  may  be  provided  for  in  a  "free- 
lay  down  the  rule  that  a  removal  for  holders'  charter"  adopted  under  the 
oouae  ii  adminidrative,  although  it  may  Constitution  of  California.  Croly  e. 
involve  acts  of  a  judicial  nature.  Sacramento,  119  Cal.  229;  Index, 
FWleru.  Attorney-General,  98  Mich.  96.  Freeholder^  Chartere. 
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of  departments  and  subordinates  therein  for  cause  after  notice  of 
the  misconduct  charged  and  a  hearing,  this  mode  of  removal  is 
rather  a  mode  of  exercising  the  power  of  removal  incident  to  e^icu- 
tive  appointment,  than  a  qiuui  judicial  power  to  hear  and  determine 
official  offences,  punishable  by  a  forfeiture  of  office.  The  removal 
of  an  officer  upon  conviction  of  an  offence  which  forfeits  his  right  to 
hold  the  office  is  an  act  mainly  judicial,  and  perhaps  administrative 
only  as  connected  with  the  exercise  of  the  police  power.  The  re- 
moval of  an  officer  as  incident  to  the  executive  power  of  appoint- 
ment, is  not  judicial,  and,  even  where  such  removal  is  restricted  by 
the  establishment  of  certain  precedent  formalities,  it  is  not  judicial 
in  the  same  sense  as  a  removal  made  wholly  as  a  punishment  for 
an  offence.'  The  distinction  referred  to  undoubtedly  exists  as  be- 
tween a  proceeding  before  the  courts  of  the  State  by  way  of  indict- 
ment for  official  misconduct,  (upon  which  forfeiture  of  office  results, 
dther  by  the  express  terms  of  the  judgment,  or  because  conviction 
of  the  offence  renders  the  guilty  officer  incapable  of  continuing  in 
office,)  on  the  one  hand,  and  a  removal  for  cause  after  a  hearing  by 
the  council  or  executive  officers  of  the  city,  on  the  other  hand.'  But 
the  author's  examination  of  the  authorities  does  not  show  that 
any  distinction,  founded  on  the  source  of  the  authority  to  remove, 
exists  in  the  exercise  of  the  administrative  power  of  the  council, 
or  other  removing  power,  to  remove  an  officer  for  cause  after  notice 
and  a  hearing,  whether  such  authority  be  found  by  implication  in 
the  inherent  powers  of  the  corporation,  or  in  an  express  statutory 
enactment,  or  in  the  so-called  civil  service  laws.*  In  whatever  way 
it  may  originate,  th^  administrative  power  to  remove  is,  in  the  opinion 

'  Avery  v.  Studley,  74  Conn.  272 ;  123  N.  Y.  173,  ISO,  fixUi/  of  tenure  also 

State    V.    Kennelly,    75    Conn.    704 ;  seems    to  be  regarded  as  one  of  the 

Fierce'e  Appeal,  78  Conn.  666.  objects  sought  to  be  achieved  by  the 

'  A    statutory    provision    for    trial  enactment  of    the    civil    service  law. 

before  the  appointing  power  and  re-  But  in  People  ».  Scannell,  62  N.  Y, 

moval  thereby   does   not  predude   the  Ami.  Div.  249,  256,  Laughlxn,  J.,  says: 

indictment   of   the    officer   for    official  "Toe   trend   of  judicial   authority   in 

misconduct  and  removal  thereon  upon  this  State,  as  shown  by  the  cases  cited 

a  verdict  of  guilty  pursuant  to  snother  and  other  decisions,  and  in  the  Federal 

Statute.    The  remedies  are  concurrent.  Courts  under  somewhat  similar  Federal 

Coffey  V.  Superior  Court,  147  CaL  £26 ;  statutes  sjid  civil  service  rules,  is  in  the 

Roberts   v.   Superior    Court,   147   Gal.  direction  of  holding  that  the  purpose 

fi68.  of  the  civil  service  laws  is  to  regulate 

*  In  Hope  V.  New  Orieans,  106  La.  appointmenta  to,  and  not  removals 
345,  it  is  said  that  a  cM  lenmx  law  from,  office,  and  that  Ote  power  of 
properiv  embraces  within  its  scope  appoiniTnent  confers  tJui  power  of  re- 
rales  oi  conduct  for  those  employed,  moved,  which  can  only  be  restricted  by 
and  what  may  or  may  not  worlc  a  legislative  authori^.  Gttng  Carr  o. 
forf«ture  of  their  positions,  or  be  Gordon.  82  Fed.  Rep.  373;  Fleming 
cause  for  removal  or  dismissal.  In  v.  Stahl,  83  Fed.  Rep.  940;  Morgan  e. 
Rogers  v.  Common  Council  of  Buffalo,  Nuiin,  84  Fed.  Rep.  651. 


■d^yCoogle 


}  468  EXEBoaE  OP  power  to  beuove  787 

of  the  author,  the  same  in  all  the  esseotial  aspects  of  its  nature,  and 
any  differences  in  the  incidents  and  formalities  attending  its  exer- 
cise are  to  be  regarded  as  resulting  from  the  requirements  of  the 
law,  either  express  or  implied,  rather  than  in  distinctions  deduced 
from  its  inherent  nature  or  origin.  Power  to  remove  for  cause,  corif 
ferred  by  statute  on  a  dvil  service  commission,  does  not  differ,  either 
in  its  nature  or  the  essential  incidents  of  its  exercise,  from  a  similar 
power  conferred  upon  the  council  of  a  city,  or  upon  executive  officers; 
and  it  is  impossible,  in  a  treatise  of  this  nature,  to  consider  the  statu- 
tory powera  of  removal  of  civil  service  commissioners  or  limitations 
on  the  power  of  removal  vested  in  appointing  powers  which  result 
from  the  application  of  the  civil  service  laws,  separately  and  apart 
from  the  ezerdse  of  similu*  statutory  powers  by  other  local  officers.' 

S  468  (245).  Pow«r  to  unove  to  b«  strictly  pnrsosd.  —  When 
the  terms  under  which  the  power  of  amotion  is  to  be  exercised  are 
prescribed,  they  must  be  pursved  with  strictness.^    Whether,  if  the 

'  In  taimna,  thecivil  service  oom-  L.  95,  ftfTd  68  N.  J.  L.  732;  San  An- 
mianon  ia  autnorized  to  inveatigale  Uknio  v.  Sema,  4S  Tex.  Civ.  App.  341; 
aod   decide    charges  preferred    as    a  90  H.  W.  Rep.  87dt 

Kund  for  the  rerno™!  of  an  officer.  In  Queen  v.  Sutton,  10  Mod,  76, 
iple  V.  Kiple;',  171  lU.  44;  s.  c.  170  tupra,  so  strictly  was  a  clauM  in  a 
U.  8.  182.  In  New  York,  the  civil  charter  conferring  the  right  of  removal 
service  eommisdons  of  cities  have  not  construed,  that  it  was  held  that  where 
been  ^ven  any  power  or  jurisdlctioa  acta  <(rere  to  be  done  by  a  majoriiy, 
over  either  the  removal  of  municipal  that  word  was  to  be  understood  as  a 
t&tKTB  or  employees,  or  the  trial  and  majority  of  the  whole  corporation,  and 
determination  of  chaigea  a«  a  prelimi-  that  if  the  officer  whose  removal  was 
naiv  thereto.  In  WaAinglon,  the  proposed  was  a  member  it  could  be 
dvu  service  commission  has  no  power  effected  only  by  a  majority  of  all  the 
tA  removal  on  its  own  Initiative,  but,  members,  including  himself,  anil  that 
by  statute,  the  removed  officer  may  his  personal  interest  did  not  exclude 
appeal  to  the  commission  from  the  him  from  votins  as  a  member  upon  the 
decision  of  the  head  of  department  or  question.  See  ^ao  State  v.  Jersey  City, 
other  removing  power,  and  the  com-  25  N,  J.  L.  536;  Madison  v.  Korbly,  32 
misBon  is  thereupon  authoriied  either  lod.  74 ;  Stat«  v.  McGarry,  21  Wis.  496, 
to  approve  the  removal  or  reinstate  wbere  "otber  cause"  for  removal  was 
the  aS-txi.  Easson  v.  Seattle,  32  held  to  mean  "other  Itfce  cause."  The 
Wash.  405.  Circuit  Court  of  the  United  Staia  has 

'  State  V.  JJjifio,  26  Ho.  496;  State  no  jurisdiction  to  restrain  the  mayor 
T.  Vincennes  Cmvennty,  5  Ind.  77,  80;  or  city  authorities  from  removing  a 
State  t>.  Bryce,  7  Ohio,  414;  State  v.  city  officer,  upon  char^  of  malfeasance 
Chamber  tx  Commerce,  20  Wis.  63;  in  office.  An  injunction  issued  in  such 
Rwina  V.  Sutton,  10  Mod.  76;  Paston  a  case  and  proc^ings  in  contempt  for 
e.  Urber,  Hutt.  103 ;  Regina  i>.  Ricketts  disobedience  of  the  writ,  held  void. 
7  Ad.  4  El.  966 ;  Rei  r.  Oxford,  6  Ad.  fie  Sawyer,  124  U.  S.  200 ;  «upro,  {  379, 
&  EL  349  Commonwealth  ir.  Suther-  note;  more  fully,  post,  chap.  mm. 
land,  3  Serg.  &  Rawle  (Pa),  145;  "Where  the  power  to  remove  at 
Commonwealth  v.  Shaver,  3  Watts  &  will  is  given,  the  law  does  not  contem- 
S.  (Pa.)  338;  Murphy  v.  Webster,  131  plate  that  the  officer  may  be  put  to 
Haas.  482;  Hosford  v.  Kennedy,  69  the  expense  of  a  trial  for  cause,  and 
Conn.  220;  Gorley  c.  Louisville,  104  have  charges  of  official  misconduct 
Ky.  372;  Bakely  e.  Nowrey,  68  N.  J.  placed  before  the  public."     Speed  v. 
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power  to  expel  or  remove  be  given  for  certain  causes,  this  excludes 
the  right  to  exercise  the  power  in  any  other  case,  will  depend  upon 
the  intent  of  the  legislature  to  be  gathered  from  a  consideration  of  the 
whole  charter  or  statute.  Powo*  to  appoint  "subject  to  removal 
only  for,"  &c.,  clearly  limits  the  power  of  removal  to  the  specified 
causes.'  Express  power  of  expubion  or  removal  for  specified  rea- 
sons has  in  some  cases  been  considered  to  exclude  any  imphed  power, 
and  to  limit  the  right  to  the  enumerated  causes.' 


§  469  (246).  Powar  of  IzpnUon  for  Bpodfled  OavMB  con- 
Btmod.  —  A  charter  of  a  mmiicipal  corporation  gave  to  the  common 
council  express  power  to  "expel  a  member  for  disorderly  conduct," 
and  one  of  the  aldermen,  being  guilty  of  official  corruption  in  re- 
ceiving bribes,  was,  after  a  hearing,  expelled  from  the  council.  The 
court  was  of  opiuion  that  the  question  as  to  the  right  to  expel  for 

Common  Council  of  Detnut,  98  Hich.  But  bm  Commonwealth  v.  St.  Patrick's 

360,    citing    text.      When    power    of  Society,  2  Binn.   (Pa.)  441;    4  Binn. 

removal  is  given  to  council  and  mayor,  (Pa.)  44S ;    Angell  ft  Ames,  {  416. 

the  counciicannot  remove  the  mayor.  Under  the  lUiiuna  atatuto^  it  is  held 

and  the  latter  may  by  injunction  pre-  that   the   county   authorities  do   not 

vent  hia  removaL     Stahlhut  v.  Bauer,  poBsess  general  powera  of  removal,  and 

51  Neb.  d4.    A  city  charter  provided  that  thejr  cannot  remove  a  treasurer 

that  "the  mayor  and  aldermen  of  the  elect«d  bf  the  people,  except  for  cauaefl 

city  shall  constitute  the  common  coun-  specified  m  the  statute ;   but  it  ma^  be 

cU  thereof"   and  the  common  council  ooserved  that  a  county  treasurer  is  a 

^'shall  be  judge  of  the  election  and  pubUc   and   not  a   corporate  officer. 

Sialifications   of    its   own   members."  Clark o.  People,  16  111.  213.    Soapower 

y  other  provimons  of  the  cliarter,  the  of  temoval  conferred  upon  the  mayor 

mayor  h(ul  only  the  power  to  prwidd  at  arul  common  council  cannot  be  exer- 

meetings,  to  give  a  costing  vote  in  the  ciaed  by  the  council  aUme.     Cbaries  v. 

ctiae  ot  &  tie,  and  to  fubmit  jaropositUmi  Hobokea,  27  N.  J.  L.  203.     Power  to 

to  the  common  council  for  Its  consider-  renutve  acliool  teaehert  "for  gross  mis- 

ation.     It  was  held   that  the   mavor  conduct,    insubordination,    neglect    of 

was  nol  a  member  of  the  council  witain  duty,  or  general  inefficiency  "  ctmsfrued 

the  meaning  of  the  provision  making  to   be   ezduni>e,   and   to   preclude   the 

it  judge  of  the  election  and  qualifica-  board   of  education   from   adopting  a 

tion  M  its  memt>ers.  Gareide  v.  Cohoea,  by-law  providing  that  the  marriage  oif 

12N.Y.Supp.  192;  to  the  same  effect,  a  female  teacher  should  vacate  her 

Winter  v.  Thistlewood,  101   111.  450,  position.    People  v.  Maxwell,  177  N.  Y. 

Under  the  HaaeachusettB  statute  while  494,  rev's  87  N.  Y.  App.  Div.  131. 

the  power  of  appointment  of  officers  is  The  Supreme  Court  of  the  United 

in    the    mayor    (Attorney-General    v.  States    has    held    that    the    principle 

Varaum,  167  Uass.  477},  the  power  of  stated  in  the  text  it  rtot  appIieoUe  to 

removal  is  in  the  city  councd,  which  remomls    of    Federal    officert    by    the 

may  remove  officers  without  the  con-  President.     In  making  removals  from 

sent  of  the  mayor.     Attomey-Oeneral  office,  the  President  acts  with  reference 

r.  QJiill,  169  Mass.  18.  to  his  constitutional  duty  to  see  that 

'  People  V.  Higgins,  IS  HI.  110.    See  the  laws  are  faithfully  executed,  his 

supra,  (  465,  Dot«.  discretionary  power  of  removal  can  only 

*  State  V.  Jersey  CSty,  25  N,  J.  L.  be  taken  away  by  express  language. 

536 ;   Macon  v.  Shaw,  14  Ga.  162 ;   16  and  a  statute  providing  that  a  removal 

Ga.  280;  19  Ga.  468;  21  Ga.  280;  25  may  be  made  for  specified  causes  does 

Ga.   590;   Hiies  v.  Stevenson,  80   Md.  not  limit  the  discretionary  power  he 

3.S8:  Clearyt>.Trenton,SON.J.L.331;  possesses.    ShurtleS  e.  United  States, 

Clark  t>.  C^  Hay,  50  N.  J.  L.  558.  189 U.S.  311,317. 
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the  conduct  charged,  depended  upon  the  coastruction  of  the  words 
"dtaorderly  conduct;"  and  it  held  that  receiving  bribes  for  his 
officii  influence  and  votes  was  disorderly  condvot,  within  the  mean- 
ing of  the  charter.'  In  another  case,  the  charter  authorized  the 
council  "  to  dismiss  the  marshal  for  malpractice  in  office,  or  neglect 
of  duty;"  and  it  was  held  that  the  council  could  not  remove  this 
officer  for  the  crime  of  gambling,  as  this  was  neither  malpractice  in 
office  nor  official  negl'ct  within  the  meaning  of  the  charter.* 

§  470  (247).     Fow«r  to  azpal  constrnsd  and  Umited.  —  The  power 
to  expd  a  member  of  the  cowusU  does  not  authorize  a  resolu- 


Ga.  280.    Relator  was  removed  from  the  Cr&nch,  32 ;   Ke&mey,  In  re,  7  Wheat. 
"       '      "eeman  of  the  city  of  "       -.«     "  . «  ..,-„„.. 

;  board  of  police,  uode 
' '  condud    unieeomtnj 


y  the  board  of  police,  under  the  at  Large,  155 ;  12'U.  S,  Stata.  at  Large, 
'    "   ■■■'■  ■■      "^  -    ""■'.    The  Constituibn  of  the  UDitod 


offieer,"  this  being  one  of  the  offenceB  States  vests  no  general  power  in  ciUufr 
for  which,  under  the  statute,  a  police-  house  of  Congreaa  to  punish  for  con- 
mait  cao  be  removed.  The  specifics-  tempt.  Either  house  may  punish  its 
tions  were  that  he  was  appiunted  own  members  for  disorderly  conduct, 
policeman  contrary  to  law  when  he  was  or  for  failure  to  attend  its  seasons,  and 
more  than  thirty  years  of  axe,  and  that  may  impeach  officers  of  the  govem- 
be  had  been  appointed  alter  having  ment,  and  may,  where  an  examination 
reagned  from  the  force  without  a  vote  of  witneseea  ia  necessary  in  the  perform- 
by  yeas  and  nays,  contrary  to  the  once  of  these  duties,  fine  or  imprison  a 
requirements  of  law.  It  vraa  aeld  that  coDtumadous  witness ;  but  neither 
these  specifications  only  bad  reference  bouae  can  commit  a  witness  for  con- 
to  relator's  title  to  the  office,  and  not  tempt  for  refusing  to  a "    '' 


o  his  conduct  while  ^n  officer,  and  did  concemine     the     private     affairs     of 

not  autbotixe  the  removaL    People  v.  citizens;  (or  example,  "the  real  estate 

Board  of    Police,  72   N.  Y.  415;    te-  pool"  in  the  District  of  Columbia,  such 

ported  below,  5  Hun,  457.  an    investigation    b^ng    judicial,    not 

Power  to  punisA  for  contempt.  I^slative,  and  the  ser^eant^-at^arms 
Whether  Ike  council  posBeaees  tne  cannot  justify  in  an  action  for  false 
power  to  puniah  for  eoT^empt  depends  imprisonment  under  such  an  order. 
upon  the  provisuniB  of  the  charter.  Kilboume  c.  Thompson,  ]03  U.  S.  163. 
Tba  power  must,  as  the  author  con-  Where  the  General  Incorporation 
ceivea,  be  conferred  either  expresslv  or  Act  authorized  tharemowi  of  the  mayor, 
as  incidental  to  some  power  whicn  is  among  other  things,  for  "wilful  viola- 
conferred,  or  it  will  not  exist.  In  tion  of  an^  of  the  ordinances  of  such 
Doyle  V.  Falconer,  1  Privy  Council  town  or  city,"  and  provided  for  trial 
Aopeala,  329,  it  was  held  that  the  before  the  board  of  aldermen,  who  were 
cMonial  parliament  of  Dominica  had  empowered  to  enter  judgment  of  re- 
Dot  the  mherent  privilege  of  parlia-  moval  agunat  him  upon  finding  that 
ment  a*  a  court,  and  eoiud  not  there-  the  charges  were  "a  sufficient  cause  for 
fore  punish  for  contempt;  but  in  the  removal  from  office,"  it  was  held  that 
later  case  of  Speaker  v.  Glass,  3  the  aldermen  were  not  invested  with 
Privy  Council  Appeals,  G60,  it  was  unlimited  discretion,  without  regard  to 
decided  that  the  delegation  of  legisla-  whether  he  was  guilty  of  an  offence  in 
tive  autbmity  to  the  Victoria  parlia-  law  or  not ;  and  that  a  violation  of  an 
ment  was  brokd  enough  to  include  this  ordinance  which  was  void  for  being 
power.  These  cases  aflotd  very  inter-  unreasonable  and  in  contravention  ot 
esting  illuBtrstions  of  the  nature  of  the  common  right,  did  not  furnish  proper 
power  to  pimish  for  contempt.  ground     for     removal.       Hilliken     t>. 

Powr  of  courU  of  the  United  Slalea  Weatherford,  54  Tex.  388. 
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tion  by  it  that  "the  president  of  the  council  be  directed  not  to  ap- 
point a  certain  member  on  anj  committee,  nor  call  his  name,  nor 
allow  him  to  take  part  in  the  action  of  the  board,"  since  this  would 
create  no  vacancy  which  could  be  supplied,  but  would  leave  the  seat 
occupied,  while  it  silenced  the  occupant,  and  left  bia  constituents 
unrepresented.* 

§  471  (248).  Be-flleetton  of  X^sUad  Hsmber  of  OonndL  —The 
expulsion  of  a  member  of  the  common  council  does  not  diB- 
qualify  him  from  being  re-decUd  to  the  same  office,  unless  it  is  ex- 
pressly so  provided  by  the  charter;  for  where  the  law  annexes  a 
disqualification  to  an  offence,  it  does  so  in  terms.  Hence,  if  a  mem- 
ber, having  been  expelled  even  for  bribery,  be  re-elected,  he  cannot 
be  expelled  a  second  time  for  the  same  identical  act  tor  which  he  had 
before  been  expelled.' 

§  472  (249).  Inrtanca  ot  Xnqdlsd  Power  of  Bemoval  tor  Oanio  b7 
the  Appolating  Power.  —  It  was  held  in  a  case  in  Rhode  Island 
that  a  clerk  of  a  school  committee  —  an  officer  created  by  the 
school  htw,  and  necessary  to  the  organization  and  legal  action 
of  the  committee  —  may,  after  an  election  by  the  committee, 
be  removed  from  office  by  the  committee,  but  only  for  cause, 
as  the  statute  gives  no  express  power  to  remove,  and  after  due 

>  State  V.  Jers^  CSty,  25  N.  J.  L.  that  be  could  Dot  recover  for  aervicos 

536.     See  State  v.  Chtunber  of  Com-  during  the  period  of   hia   Buspensioa. 

merce,  20  Wis.  63.    Power  to  murpend.  Ladd,  J.,  aaya:   "It  does  not  seem  to 

Whether,  pending  proceedines  to  expel,  require  aisumeDt  to  ^ow  that  the 

a  marAer  am  be  susperuiea  from  hit  power   to    remove   must   include    the 

datitt,  waa  a  guestioa  cot  determined  poner     to     euapeDd."       Shannon     v. 

in  the  case:  but   in   SUte   v.   lingo,  Portsmouth,  64  N.  E.  483;    Westberg 

26  Mo.  496,  It  was  held  that  the  power  v.  Kansaa  City,  64  Mo.  493 :    Wayne 

to   provide   for   removing   from   office  Co.  v.  Benoit,  20  Mich.  176;  Attoraey- 

corpoiate  officeranves  the  poioer  to  au»-  General  r.  Davis,  44  Mo.  131 ;   Primm 

pend  from  office  during  the  investiga-  v.  CaroDdelet,  23  Mo.  22;  infra,  {  471, 

tioQ  of  the  chaiges  for  which  the  hub-  note. 

peumon  waa  made.    The  court  say:        *  State  «.  Jersey  CSty,  25  N.  J.  L. 

"The    power    to    remove    neceBsarilv  536.     If  the  commoa  council,  without 

includes  the  minor  power  to  suspend,  authority,  suspend  a  member  from  the 

lb.  499.  duties   of   his   office,   mandamux   is   a 

The  charter  <A  a  city  empowered  proper  remedy  to  restore  him  to  the 

the  mayor  and  aldermen  for  sufficient  exercise  of  his  lesal  rights.    lb. ;  m-fra, 

cause  to  remove  constables  and  police  {  470,  note ;  WiUc.  on  Municipel  Corpo- 

officers.     By  a  vote  of  the  mayor  and  rations,  368,  pi.  74,  75;   lb.  377,  pi.  96; 

aldermen,  the  plaintiff,  a  constable  and  3  Black.  Com.  110;    Rex  o.  Barker,  3 

police  officer,   waa   "suspended  from  Burr.  1265;  Angell  &  Ames  on  Corpo- 

duty  on  the  police,"  and  from  that  rations,  j{  702,  706.     Title  to  office, 

time   was   not   permitted   to   perform  uther  da  jure  or  de  facto,  must  be  clear 

the  duties  of  the  office,  although  he  waa  before    writ    of    mandamus    will    be 

ready  and  offered  to  do  so,  until  he  waia  granted.     Ward  v.  Cook,  78  111.  App. 

afterwarda    reinstated.      It   was   held  111. 
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notice  and  opportunity  given  him  to  defend  himself  upon  the 
charges  presented.* 

§  473  (250).  BamoTAl  —  Wbca  BoUea  and  a  Hurinff  an  r«- 
qoirsd.  —  With  respect  to  the  tenure  or  duration  of  a  public  em- 
ployment, the  general  rule  ia  that  where  the  power  of  appointment 
is  conferred  in  general  terms  and  without  restriction,  the  power  of 
removal,  in  the  discretion  and  at  the  will  of  the  appointing  power 
and  without  notice  or  a  hearing,  ia  imj^ied  and  ahoayt  exUU,  unless 
restrained  and  Umited  by  some  other  provision  of  law,  or  by  ap- 
pcuntment  for  a  fixed  term.*  Where  an  officer  is  appointed  during 
pleatvre,  at  where  ths  power  of  removal  is  diacreHonary,  the  power 
to  remove  may  be  ezemsed  withoiit  notice  or  hearing.*    But  where 

*  WiDard's  Appeal,  4  R.  I.  697,  per  quiremeat  of  its  approval  of  appoint- 
Amt»,  C.  J.,  who  says,  "Such  a  power  ment,  ia  not.  vested  with  any  power  to 
with  rMjBid  to  such  an  officer,  unless  remove.  People  v.  Daltoo,  158  N.  Y. 
eipressfy  forbidden  by  law,  is  inci-  204,  214 ;  aff'g  34  N.  Y.  App.  Div.  6. 
dent&l  to  the  conunittee,  as  necessar)'  But  m  People  v.  Hyde,  89  N.  Y.  11,  it 
to  en&ble  it  duty  to  petform  its  func-  was  held  that  where  the  appointment 
tions."  lb.  p.  601.  It  is  sufficient  of  a  principal  of  a  school  by  the  supei^ 
cause  for  the  removal  of  such  a  clerk  intendent  of  public  inatructioa  ra- 
Ihat  he  refutet  to  produce  paperg  which  quired  the  concurrence  of  the  local 
belong  to  the  body  which  elected  him,  board,  the  teacher  could  only  be  dio- 
aod  of  which  he  is  dniply  the  custodian,  charged  by  the  authority  in  whom  the 
or  T^uaes  to  keep  or  amend  the  records  power  to  appoint  or  empby  is  vested, 
when  duly  ordered  to  do  so.     lb.  i.  e.,  by  the  concurrent  action  of  the 

'  Ex  parte  Eennen,  13  Pet.  (U.  8.)  local  board  and  the  superintendent  of 
230,  259;  Blake  v.  United  SUtea,  103  public  instruction.  The  provison  of 
U.  S.  227;  ShurtleCf  v.  United  States,  the  Kentucky  ComHtution  that  the 
189  U.  8.  311;  State  v.  Chatfield,  71  legislature  "shall  prescribe  the  quali- 
Conn.  104 ;  Greene  v.  Freeholders  of  fi^itions  of  all  officers  of  towns  and 
Budsoa,  44  N.  J.  L.  388;  Aduns  v.  cities,  the  manner  in  and  causes  for 
Eainee,  48  N.  J.  L.  25;  People  v.  Fire  which  they  may  be  removed  from 
Com'ra,  73  N.  Y.  437,  441 ;  People  v.  office,"  does  not  preclude  the  legisla- 
Bobb,  126  N.  Y.  180;  People  v.  ture  from  enacting  that  officers  of  a 
Uithrop,  142  N,  Y.  113;  People  v.  city  may  be  removed  at  the  pleasure 
Hortan,  148  N.  Y.  166:  People  v.  of  the  city  council.  London  v.  Franklin, 
DaltOT,  158  N.  y.  204,  aff'g34  N.  Y.    118  Ky.  106. 

App.  Div.  6;  Armatage  u.  Fisher,  74  ■  People  v.  Henry,  47  N  Y.App. 
Hun  (N.  Y.),  167,  175;  People  v.  Div.  133 ;  People  ii.  ConwMf,  69  N.  Y. 
Drake,  43  N.  Y.  App.  Div.  325,  aff'd  App.  Div.  329;  People  v.  Guilfoyle,  66 
161  N.  Y.  642;  People  v.  Smg  Kng,  64  NT  Y.  App.  Div.  498.  When  an  office 
N.  Y.  App.  Div.  555 :  People  v.  Simon-  is  created  by  statute,  and  it  is  pro- 
son,  aa  K.  Y.  App.  Div.  18 ;  Eaaaon  v.  vided  that  the  incumbent  shall  hold 
Seattle,  32  Wash.  406 ;  Price  v.  Seattle,  the  same  for  a  iixed  lerm,  unZesa  eooner 
39  Wash.  376;  Davis  v.  filler,  47  Temoved  by  the  appointing  power,  such 
W.  Va.  413.  general  power  to  remove  carries  with 

If  the  exercise  of  the  power  of  it  the  right  to  remove  an  incumbent 
appointment  u  tubjeet  to  the  approval  before  the  expiration  of  bis  term  with- 
(H  another  officer  or  board,  this  does  out  notice  and  without  charges  of 
not  invest  the  officer  or  board  whose  misconduct.  Townsead  v.  Kurts,  ^ 
^proval  is  required,  with  the  power  to  Hd.  331.  An  officer  appointed  for  a 
appoint  or  make  him  or  it  responsible  f,xed  and  dejimie  term  of  office  cannot 
fM  the  acts  of  the  appointee,  and  such  be.summarib^  removed  without  cause, 
officer  or  board,  by  virtue  of  the  re-  unless  there  is  some  express  proviaon 
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the  appointment  is  during  good  behavior,  or  where  the  remov^  can 
onlj'  be  for  certain  fpedfUd  causes,  the  power  of  removal  cannot,  as 
will  presently  be  shown,  be  exercised,  unless  there  be  a  formulated 

charge  against  the  officer,  notice  to  him  of  the  accusation,  and  a 
hearing  of  the  evidence  in  support  of  the  charge,  and  an  opportunity 
given  to  the  party  of  making  defence.' 

of  law  authoriiing   such  &  removal  549;  State  v.  Walker,  68  Mo.  App.  110; 

during  the  term.    Towneend  v.  KurtE,  SUte  o.  Smith,  35  Neb.  13,  33;  GiU» 

83  Md.  342;    Field  v.  Makter,  88  Md.  v.  Mftncheeter,  73  N.  H.  265;    Haight 

fl91.     Although  the   legislature   may  o.  Love,  39  N.  J.  L.   14;    Avers  e. 

have  required  chaises,  notice  and  a  Newark,  49  N.  J.  L.  170;   Markley  v. 

beariiiE  aa  a  prerequieite  to  the  exeiv  Cape    May    Point,   55  N.   J.   L.   104; 

cise  oTthe  power  of  removal,  it  may  Kniegerii.  ChadlliurHt,  &4N.  J.  L.  523; 

also  declare   that  the  decition   of  the  People  v.  Whitlock,  92  N.  Y.  191,  198; 

removing  power  ihoU  be  final  and  cxm-  State  v.  HawkinB,  44  Ohio  St.  98,  114; 

eluaitx  and  not  subject  to  review  by  State  ti.   Sullivan,   58   Ohio   St.   504; 

any  court,  and  in  that  event  the  office  State   v.    Eoglan,    64    Ohio   St.    532; 

is    detenninable    whenever,    in    the  Christy  v.  mnafisher,   13  Okla.  585; 

judgment  of  the  removing  power,  the  Biggs  v.  McBride,   17  Oreg,  640,  651 ; 

incumbent    is    guilty    of    the    charges  Commonwealth  v.  Slifer,  25  Fa.  St.  23 ; 

preferred.     People  v.  Ham,  69  N.  Y.  Field  v.  Commonwealth,  32  Pa.  St. 

App.   Div.   314;     People  v.    Peck,   73  478;    Brower  v.  Kantaer,  190  Pa.  St. 

N!  Y.  App.  Div.  89.    The  fact  that  the  182,   183;    milard's  Appeal.  4   R.   I. 

removing  power  has  given  notice  of  the  597 ;   Hayden  v.  MemphtB,  100  Tenn. 

cause  of  the  proposed  removal  and  a  582;    People  v.   HcAlCster,   10   Utah, 

hearing  to  an  officer  who  can  be  removed  357 ;    Pratt  v.  Board  of  PoUce  &  Fire 

at  j^easure  does  not  enlarge  his  rights.  Com'rs.   15   Utah,    1 ;     Heath  «.   Salt 

He  is  not  entitled  to  cerii<?rari  to  review  Lake  City,   16  Utah,  374;    Pratt  v. 

the   action   of  the    removing   power.  Swan,  16  Utah,  483:  Silvey  v.  Beyle, 

People  V.  Guilfoyle,  65  N.  Y.  App.  Div.  20  Ut^  205 ;  Ramabay,  In  re,  8  Q.  B. 

498.  173;    Hennen.  In  re,  13  Pet.   (U.  S.) 

'  Reagan    v.    United    States,    182  230 ;  Queen  c.  Govemors  of  Darlington 

U.   S.   419,  425;     Shurtleff  v.   United  Grammar  School,  6  Q.   B.   682,   715; 

States,  189  U.  S.  311,  314;  Denver  v.  Ba«'H  Case,    11  Coke,  93    (ft);    Rex 

Barrow,  13  Colo.  460 ;  State  d.  Johnson,  v.   Coventry,   1   Ld.   Raym.  391;    Dr. 

30  F[^.  433,  483;    Coleman  «.  Glenn,  Gaskin's  C&ae,   8  T.   R.   209;   Rex  t>. 

103  Ga.  458;    Madison  t>.   Korbly,  32  Oxford,  2  Salk.  428;    Rex  v.  Mayor  of 

Ind.   74;    Board   of   Com'rs  of  Knox  Stratford,  1  Lev.  291;   2  Kyd,  58,  59; 

County    1..    Johnson,    124    Ind.     145;  Willo.  263,  254 ;    Grant,  244;    Rex  n. 

Lease  v.  Freeborn,  52  Kan.  750 ;  Lynch  Andover,  1  Ld.  Raym.  710. 

V.  Chase,  55  Kan.  367,  370 ;   Page  v.  But  in  some  States,  the  nde  staled  in 

Hardin,  8   B.   Mod.    (Ky.)   648,   672;  (A«lezli«no(acc«ptod,and  it  isheld  that 

Todd  V.  Dunlap,  99  Ky.  449 ;  Gorley  v.  if  a  statute  authorixes  the  removaj  of 

Louisville,  104  Ky.  372 ;  State  v.  New  an  officer  "for  eauae"  and  is  silent  as 

Orleans,  107  La.  ^2,  citing  text ;  State  to  notice  and  a  bearing,  neither  notice 

V.  Donovan,  89   Me.   448;   Andrews  v.  nor  a  hearing  is  required.     CalUomia. 

Biddeford  Police  Board,  94  Me.  68;  Matter  of  Carter,  141  Cal.  316;  French 

Miles  V.  Stevenson,  80  Md.  358;  Town-  t>.  Senate,  146  Cal.  604,  610.    lUiiwu. 

send  V.  Kurtz,  83  Md.  331, 344 ;  Hooper  People  v.  Higgins,  15  111.  1 10 ;  Wilcox  v. 

V.   Famen,   85  Md.  587;    Hagerstown  People,  90  107186,206;  People  v.  Hays, 

Street  Com'rs  i>.  Williams,  96  Md.  232;  117  lU.  257;    People  v.  Welty,  75  III. 

Ham  v.  Boston,  142  Mass.  90;  Stadler  App.  514,  523.    Wett  Virginia.  Hariii- 

V.   Detroit,    13  Mich.  346;   Dullam  v.  gan  c.  Board  of  RegenU,  49  W.  Va.  14, 

Wilson,  53  Mich.  392,  401 ;  People  v.  25.     In  New  York^  a  sUtute  gave  a 

Stuart,  74  Mich.  411  ^eteviero.Ther-  pieference  in  pubbc  employments  to 

rien,  80  Mich.  187;  Eallgren  e.  Camp-  honorably    discharged    veterans,    and 

bdl,  82  Mich.  255;  State  v.  St.  Louis,  made  the  appdntMS  irremovable  ex- 

90  Mo.  19 ;  State  v.  Walbridge,  119  Mo.  cept  "for  incompetency  and  conduct 

383;  State  v.  Maroney,  191  Mo.  531,  inconsistent  with"  the  positioaa  held 


.yCoo^Ie 


S  474  POWEB  TO   BEHOVE   WTTHOm'   HEIABING  793 

§  474.  Umluttou  of  Pow«  to  cudots  not  nqnlilng  e  Hrar- 
tog,  —  A  distinction  must  be  drawn,  founded  upon  the  terms  of  the 
statutes  conferring  the  power  to  remove,  between  o  reitioval  for  cause 
after  notice  and  a  hearing,  and  ttatvtory  HmUationa,  which,  while 
restraining  to  some  extent  power  of  removal  and  affording  in  some 
degree  a  measure  of  protection  to  the  officer  against  summary  re- 
moval, do  nta  require  that  ckarget  be  preferred  and  a  hearing  given 
before  the  power  be  exercised.  Thus,  under  a  statute  which  has 
been  in  force  for  many  years  in  the  State  of  New  York,  it  has  been 
provided  that  certain  officers  shall  not  be  removed  until  they  have 
been  allowed  an  opportunity  of  making  an  explanation,  and  in  case 
of  a  removal  the  grounds  thereof  must  be  entered  on  the  records  of 
the  department.'    Under  a  statute  so  framed  the  officer  is  merely 

by  them.     It  was  held,  ujxin  a  coD'  State  i 

•tructioa  of  this  statute,  that  it  left  it  Stat«  i 

to   the   removing  jtower  to  determine  Powet  to  remove  officera  under  a  special 

whether  the  facte  existed  which  author-  statute  and  charter  provision,  see  Ham 

ised  a  removal  subject  to  responmbility  v.  Polioe  Board,  142  Msae.  90;    New 

for  any  wilful  or  perveise  action;  and  Bnmswick  «.  FitEgerald,  4S  N.  J.  L. 

Ihit  no  notice  or  opportunity  lo  be  heard  4fi7. 

was  required  to  be  given  to  the  person  It  is  the  law  in  England,  aa  applied 

whoee  removal  vaa  contemplated  be-  to  the  old  corporations,  that  causes 

fore   tbe   power   could    be   exercised,  which  dimiolijy  the  ^raon  to  be  an 

People  V.  Morton,  148  N.  Y.  156.    See  officer  will  not  authonze  the  corpora- 

also  People  v.  Brookfield,  2  N.  Y.  App.  tion  to  amove  him,  but  he  must  be 

Div.  2w.  ousted  by  quo  worranto.     The  reason 

Charter  power  of  removal,  without  ^ven  is  ttiat  one  so  disqualified  is  not, 

cause,  at  any  time,  of  a  police  patrol  m  law,  a  corporate  officer,  and  hence 

appointed  for  a  year,  see  Chicago  v.  cannot  be  amoved   as  such   by  the 

Edwards,  58  lU.  2£2.     As  to  the  re-  corporation.     Rex  v.   Doncaster,  Say. 

nxmoJ,   by   the   appointing   power,   of  38;    Buller  N.  P.  203;  Rex  v.  Lyme 

officers,  the  duration  of  whose  term  is  Regis,  Doug.  85;   Symmers  v.  R^em, 

not  fixed,  see  People  v.  Comptroller,  &c.,  Cowp.  502;   Willc.  259,  pi.  669;   Willc 

20  Wend.  (N.Y.)  596;  Commonwealth  28],    pi.    728.      And    see    Fawcett   v. 

V.  Sutherland,  3  Serg.  &  Rawle  (Pa.),  Charles,   13  Wend.  473.     It  has  else- 

145;  Field  V.  Girard  College,  51  Fa.  St.  where  been  shown  (an/e,  {}  377  etseg.) 

233 ;  State  v.  Dohertr,  25  L«.  An.  119 ;  that  with  us  tbe  councils  of  municipal 

Btat«  V.  St.  Louis,  90  Mo.  19 ;   People  v.  corporations  are  often  made  judges  of 

Nichols,  79  N.  Y.  582.    A  resolution  to  the  qualifications  of  their  members  and 

"dirpenae    %eUh    the    gervitxt"    of    an  officers,  and  this  may  modify  or  change 

officer,   passed  by  a  council   having  tbe  rule  above  mentioned,  which  seems 

power  to  remove  him  at  its  pleasure,  to  rest  on  narrow  and  technical  grounds, 

was  held  to  be  a  removal  in  State  v.  '  By  the  Charter  of  New  York  City 

Sohn,    97    Ind.    101.      Where   expreet  CI*ws  of  1901,  chap.  466,  J  1543),  it  is 

power  is  given  ^  statute  to  the  mayor  provided:    "But  no   regular  clerk  or 

to  remove  an  officer  ai  kU  pleaeure,  it  nead  of  a  bureau,  or  person  holding  a 

■eems  to  be  clear  that  the  mayor  is  the  position    in    the    classified    municipal 

exeluave  judge   of  the  propriety  of  civil   service   subject    to   competitive 

exercising  the  power.     People  v.  New  examination,   shall   be   removed   until 

York,  82  N.  Y.  491.    The  mayor  of  a  he   has  been  allowed   an  opportunity 

dty  held  to  have  no  power  to  suspend  of    maldng   an   explanation ;     and   in 

tbe  fire-enpnoer  duly  appointed  by  Oie  every   case  of  a   removal,    the   true 

mayor  witn  the  advice  and  consent  of  grounds    thereof    shall    be    forthwith 

the  eouDcil,  and  declare  vacancy,  and  entered  upon  the  records  of  the  depart- 

appoint  another  person  in  his  place,  ment  or  board  or  borough  prendent. 
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to  be  infomied  of  the  cause  of  removal  and  permitted,  not  to  have 
a  hearing  or  trial,  but  only  an  opportunity  to  make  an  explanation 
in  reference  to  the  charges  preferred.'  But  a  statute  which  requires 
that  the  officer  proposed  to  be  removed  be  informed  of  the  cause  of 

&nd  a  copy  filed  with  the  munidpal  auch  retnoTal,  but  he  shall  report  the 

civil  service."    This  is  &  re-enactment,  reasons    for    such    removal    to    the 

with  modificatloQB  of  a  minor  nature,  council"  within  a  specified  time,  and  if 

of  Laws  of  1873,  chap.  335,   j  28:  the  mayor  failed  to  file  his  reatona 

Laws  of  1882,  chap.  410,  £  48;    and  with  the  city  clerk,  or  if  the  council 

Laws  of  18S7,  chap.  378,  {  1643.  disapproved  such  removal,  the  oflScer 

'  See  People  v.  Thompson,  94  N.  Y.  vaa  directed  to  be  restored.     It  was 

451,  465,  where  the  distinction  between  held  that  a  removal  took  effect  at  once, 

the  procedure  under  this  statute  and  notwithstanding  the  requirement  that 


the  procedure  under  a  statute  requiring  the  reasons  therefor  be  subseouently 

a  hearine  is  pointed  out.  filed  and  the  council  take  action  tnereon. 

In   other  States,   substantially  the  Eeffiaa  v.  Hutchins.  160  111.  550. 
same  result  has  been  reached  under  Massadiueetti.   Under  a  statute  pro- 
statutes  dmilar  in  terms.  viding  for  removals  "for  such  cause  as 

California.  A  statute  provided  that  the^  may  deem  sufficient  and  shall 
the  mayor  might  remove  "for  cause"  assign  in  their  order  for  removal,"  the 
any  petsoa  appointed  by  him  "and  in  lemoving  powera  may  remove  sub- 
case of  such  removal  shall  give  written  ordinates,  withoui  a  hearing,  upon 
,  notice  thereof,  stating  the  cause,  to  asagniog  the  cause  thereof  in  the 
the  person  removed,  and  shsil  im-  order  ol  removal.  O'Dowd  t>.  Boston, 
mediately  notify  the  common  council  149  Mase.  443.  See  also  Attoniey- 
of  his  acdon  and  the  retOons  therefor."  Generel  v.  Donahue,  16S  Mass.  18,  22 ; 
It  was  held  that  the  person  removed  Ayers  v.  Hatch,  175  Mass.  4S9. 
was  not  entitled  either  to  previous  Washington.  A  charter  pro  vision 
notice  or  a  hearing;  that  the  action  authorixcd  the  appointing  power  to 
of  the  mayor  was  final  so  long  as  he  remove  upon  filing  a  stetement  in 
followed  the  prescribed  method,  and  writitw  of  the  reasons  therefor,  and 
that  the  removed  officer  could  not  provided  for  a  hearing  before  .the  civil 
have  certiorari   to  review   the   action   service  commiasionerB,  who  v — 


Of  the  mayor,  as  bia  removal  did  not  powered  to  approve  tue  removal  or  re- 
involve  the  exereiae  of  a  judicial  mstate  the  employee.  It  was  held 
function.  Matter  of  Carter,  141  Cal.  that  a  remonal  so  effected  ie  firuil,  and 
316.  cannot  be  reviewed  by  the  courts. 
CoUrrado.   The     charter     of    Denver  The  fact  that  power  is  conferred  upon 

Erovided  for  certain  appointments  to  the  head  of  departuient  to  remove  only 

e  made  by  the  governor  of  the  State,  upon  filing  with  the  civil  service  com- 

"and  all  appointments  by  the  governor  misaioner  of  a  statement  of  the  reasons 

shall  be  made  with  power  of  suspension  therefor,  and  a  ri^ht  of  appeal  to  the 

or  removal  at  any  time  for  cause,  to  civil  service  commission  is  conferred  on 

be  stated  in  writing,  but  not  for  politi-  the  removed  officer,  which  can  either 

cal  reasons."     It  was  held  that  the  approve  the  removal  or  reinstete  him. 

removed   officer  was  not  entOUd  to  a  does  not  alter  the  discretionary  and 

hearing;     that    the    governor    might  final  character  of  the  removaL     Price 

satisfy  himself  as  to  the  existence  of  c.  Seattle,  39  Wash.  376. 

the  cause  in  any  manner  satisfactory  WieeoTisin.    Authority     to     remove 

to  himself;   and  that  the  action  of  the  "for  incompetency,  improper  conduct, 

governor  was  not  subject  to  review  by  or    other    cause    satislactory    to    the 

the    courts.      Trimble   v.    People,    19  board,"   the  cause  to   be  asragned  in 

Colo.  187;   People  v.  Martin,  19  Colo,  writing  and  entered  on  the  minutes  of 

565.  the  bOTidj  requires  that  the  cause  be 

Illinois.   A    statute    provided    that  one  affecting  the  qualifications  of  the 

the  oiayor  might  remove  any  of  his  officer,  and  his  fitness  for  the  perform- 

appointees    "on    any    formal    chat|;e,  aoce  of  the  duties.    Under  this  statute 

whenever  he  shall  be  of  the  opimon  the  officer  is  not  entitled  to  a  hearitig. 

that  the  interests  of  the  city  demand  State  v.  McGany,  21  Wis.  496. 
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the  proposed  removal,  and  gives  an  opportunity  of  making  an  ex- 
planation, is  intended  as  a  substantial  limiiaiion  upon  the  general 
power  of  removal  conferred  upon  the  respective  departments  of  the 
city  government,  and  to  aecure  the  continuance  in  office  of  the  per- 
sons employed  until  a  reasonable  cause,  other  than  the  pleasure  of 
Uie  heads  of  the  department,  or  a  change  in  the  political  character 
of  the  majority,  should  exist  for  their  removal  Although  the  statute 
may  not  specifically  provide  that  removals  shall  only  be  for  cause 
and  may  not  define  what  shall  be  a  sufficient  cause,  the  removal 
must  be  for  cause,  and  the  process  of  removal  prescribed  by  the 
statute  must  be  pursued.  The  party  against  whom  the  proceeding 
is  taken  must  be  infcvmed  of  the  cause  of  the  proposed  removal, 
and  this  necessarily  implies  that  the  cause  shall  be  some  dereliction 
or  general  neglect  of  duty,  or  incapacity  to  perform  the  duties  or 
some  delinquency  affecting  his  general  character  and  his  fitness  for 
the  office.'  Removal  without  stating  the  reasons  for  removing  in 
writing  and  ^ving  the  person  removed  an  opportunity  to  make  an 
explanation  as  required  by  the  statute,  b  without  warrant  and  un- 
lawful.' The  office  or  employee  proposed  to  be  removed  cannot  be 
simply  called  before  the  head  of  his  department  and  required  to  show 
cause  why  he  should  not  be  removed.  A  removal  founded  on  any 
such  procedure  does  not  comply  with  the  statute.*  But  this  atatidory 
enactmejU  does  not  make  any  provision  for  a  formal  trial;  it  does 
not  require  that  witnesses  shall  be  produced  by  the  commissioner  or 
bead  of  the  department,  and  that  the  officer  shall  be  permitted  to 
cross-examine  them,  or  that  he  shall  be  allowed  to  produce  witnesses 
for  himself  to  be  heard  as  upon  a  trial,  but  ^mply  and  alone,  leaves 
him  to  make  explanation,  and  then  leaves  the  matter  of  removal 
in  the  discretion  of  the  removing  power.  It  is  enough  that  the  re- 
moving power  assigns  a  sufficient  cause  for  removal  and  furnishes 
an  opportunity  to  the  officer  to  explmn.*  The  power  of  removal 
may  be  ex^cised  for  n^ect  or  omis^on  of  duty,  within  the  knowl- 

'  People  V.  Board  of  Fire  Com'rB,        •  People  n.  Thompson,  04  N.  Y.  4S1: 

72  N.  y.  445;   People  v.  Rre  Com're,  People  *.  Brady,  166  N.  Y.  44,  18; 

73  N.  Y.  437;  People  v.  CampbeU,  82  rev-g  53  N.  Y.  App.  Div.  279;  People 
N.  Y.  247;  People  v.  Thompflon,  94  v.  Cniger,  17  N.  Y.  App.  Div.  483, 
N.  Y.  451 ;  People  v.  Constable,  27  aff'd  155  N.  Y  —  "  *  "  ' 
N.  Y.  App.  Div.  74;  People  v.  Brady,  68  N.  Y.  Apj 
43  N.  Y.  App.  Div.  60.  See  alao  Ayera  Woodbury,  88 
V.  Hatch,  175  Mass.  489;  State  v.  aS'd  179  N.  Y.  525;  People  c.  Wood- 
McGany,  21  Wis.  496.  bury,  114  N.  Y.  App.  Div.  188.    The 

'  People  V.  Dalton,  158  N.  Y.  175;  fact  that  the  removed  officer  has  been 

rav'g  34  N .  Y>  Aj^.  Div.  627.  nven  &  trial  does  not  enlanre  his  rishte. 

•  People  c.  Bonrd  of  Fire  Com'ra,  72  People  v.  Hynes,  101  N,  Y.  App.  Div. 
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edge  of  the  removing  power,  without  the  necessity  of  taking  testi- 
mony in  respect  thereto.'  But  the  diacretionary  power  of  removal 
conferred  by  this  statute  is  not  unlimited  and  can  only  be  exercised 
for  some  reasonable  cause.*  The  reasons  assigned  for  the  removal 
must  appear  upon  their  face  sufficient  to  justify  the  action;  in  other 
words,  they  must  be  substantial  and  not  frivolous,  but  when  they 
appear  to  be  sufficient  to  justify  the  determination,  the  courts  have 
no  -power  to  interfere  on  the  ground  that  the  reasons,  though  good 
in  themselves,  had  no  existence  as  matter  of  fact,  or  that  the 
explanation  given  by  the  subordinate  should  have  satisfied  the 
removing  power.* 

§  475  (251).  Inddantal  Powar  to  r«moT«  for  Okhm;  B«x  v. 
Bichardion.  —  In  the  leading'  caae  of  King  v.  Rtchardaon,  the 
point  was  decided,  as  above  mentioned,  that  a  corporation,  in  the 
absence  of  an  express  grant  of  authority,  had  the  incidetUal  power 
to  make  a  by-law  to  remove  officers  for  futt  eavse.  Lord  Mansfield 
in  that  case  classified  the  offences  which  would  justify  the  exercise 
of  the  power ;  and  his  judgment  therein  has  been  followed  both  in 
En^and  and  in  this  country,  in  cases  arising  in  private  corporations 
not  of  a  pecuniary  character.  According  to  Lord  Mansfield,  there 
are  three  sorts  of  offences  for  which  an  officer  or  corporator  may  be 
discharged :  1.  Such  as  have  no  immediate  relaiion  to  his  ojfice,  but 
are  themselves  of  so  infamous  a  nature  as  to  render  the  offender  unfit 
to  execute  any  public  franchise.  2.  Such  as  are  only  against  his 
oath  and  the  dvty  of  his  office  at  a  corporator,  and  amount  to  breaches 
of  the  tacit  condition  annexed  to  his  franchise  or  office.  3.  Offences 
of  a  mixed  nature,  —  as  being  an  offence  not  only  against  the  duty 
of  his  office,  but  also  a  matter  indictable  at  the  common  law.*    In 

>  People  V.  Thompson,  94  N.  Y.  451 ;  wealth  t>.  Guardians  of  Poor,  6  Sent.  & 

People  V.   Brady,    166   N.   Y.   44,   48,  R&wle  (Pa.),  469.    These  cases  Adopt 

rev'g  53  N.  Y.  App.  Div.  279;  People  Lord    Manejidd'a    claeeification,    and 

V,  lla  Grange,  2  N.  Y.  App.  Div.  444 ;  assert  the  inherent  power  of  coipoia- 

People  V.  Cruger,  17  N.  V.  App.  Div.  tiooB  to  expel  for  offences  falling  within 

483,  aff'd  155N.  Y.  701.  any   of   the   three   classes.      See   also 

'  People  V.   Fire  Com'ra,  73  N.  Y.  Butch.   Benef.  Assoc.,  35  Pa.  St.   151 ; 

440;  People  V.  Thompson,  94  N.Y.  451,  38  Pa.  St.  298;   Evans  v.  Philadelphia 

462;    People  u.   Constable,  27   N.   Y.  Oub,    50    Pa.    St.    107;     Society   for 

App.  Div.  74.  Vi^tation  t>.  Commonwealth,  52  Pa.  St. 

'  People  r.  Brady,  166  N.Y.  44,  48;  125. 

People  ti.  Cruger,  17  N.  Y.  App.  Div.  The  courts  in  a  proper  case  may,  by 

483,  aff'd  155  N.  ¥.  701.  mandamus,  compel  a  corporation  to 

*  Rex  V.  Richardson,  1  Burr.  517;  amove  an  officer ;  and  the  result  of  the 
followed.  Rex  v.  Liverpool,  2  Burr.  723;  English  oases  on  this  point  is  con- 
supra,  i  482.  So,  also,  in  Coranton-  eidered  to  be  that  where  the  offence  of 
wealth  V.  St.  Patrick's  (Benevolent)  the  officer  is  such  that  the  coiporation 
Society,  2  Binn.  (Pa.)  441 ;  Common-  has  the  pouwr  to  amove,  the  court  will 
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offences  of  the  first  class  the  removal  can  only  be  made  after  there 
has  been  a  previous  conviction  in  a  court  of  law;  and  an  amotion 
will  not  be  sustained  hj  a  subsequent  conviction.'  In  offences  of 
the  secmid  class  the  corporation  may  try,  and  if  the  charge  is  estab- 
lished, remove,  without  any  previous  or  other  proceeding  in  the 
courts.'  In  offences  of  the  third  class  the  English  judges  have  differed 
on  the  point  whether  the  officer  may  or  may  not  be  removed  before 
a  conviction  in  a  court  of  justice.  The  principal  cases  and  the  re- 
sult on  this  point  are  briefly  stated  in  the  note.* 

§  476  (252).  Scopa  of  XmpHed  Powar  of  B«inoT«L  —  Principle 
and  sound  policy  require  that  the  implied  power  of  removal  for  of- 
fences against  the  corporation  be  restricted  to  acts  of  a  serious  nature 
directly  affecting  the  rights  and  interests  of  the  corporation.*    Causes 

only  compel  it  to  do  so  where  some  one  In  Haddock's  Case,  T.  Rayra.  439, 

is  injured  by  the  omisaion  to  remove;  the  amotion  v/ae  for  riotously  asaem- 

but  where  it  is  required  to  amove,  or  blingandassaultingseveralcorporatorB, 

ttie  office  IB  declared  by  the  charter  or  thereby  impeding  the  buHinesa  oF  the 

statute  to  be  void  if  sucn  an  act  be  done  corporation.     It  was  conudeted  that 

or  Dtiutt«d,  there  the  court  will  compel  the  offence  was  two-fold.  —  one  against 

it  to  amove,  though  no  one  be  shown  the  duty  of  his  office  as  a  corporator, 

to  have  been  aggrieved.    Rex  v.  Truro,  the   other   (wholly  discoiinectwi)  of  a 

3  Bam.  A.  Aid.  592 ;  Rex  o.  West  Looe,  riot.    And  as  he  might  be  guiltv  of  one 

S  Dowl.  &  R.  416;  Rex  v.  Totnesa,  5  and  yet  t>e  actjuitt^  of  the  otner,  the 

DowL  &  R~  483;  Grant  on  Corp.  243,  con>oratioa  might  amove  without  cod- 

ftDd  note.  viction ;    and    the   case  is  said  to  be 

'  Rex  V.  Rictiardaoa,   1  Burr.  517,  different  from  that  of  Chalke  (auirra), 

and  caws  cited  in  last  note.  for  there  the  officer  could  not  have  been 

*  Rex  «.  Rtehardson,  1  Burr.  617;  guilty  of  the  offence  at  law  without  at 
Commonwealth  v.  St.  Patrick's  Society,  the  same  time  having  been  guilty  of  a 
2  Binu.  (Pa.)  441,  and  cases  cited  in  breach  of  his  duty.  The  cases  decided 
last  DOt«  but  one.  are  considered  to  favor  this  view,  vis., 

*  Rex  V.  Carhsle,  Fortcec.  200 ;  s.  c.  if  the  act  is  criming  and  single  in  its 
II  Hod.  379.  Id  this  case  the  corpora-  nature,  so  that  a  conviction  or  acquittal 
tioa,  before  conviction,  amoved  a  in  the  courts  of  law  will  necessarily 
capital  citizen  for  pvin^  a  bribe  to  a  determine  the  guilt  or  innocence  of  the 
freeman,  and  olfenng  him  another  to  party,  there  must  be  a  conviction,  but 
influence  his  vote  at  the  election  for  a  otherwise  there  may  be  a  removal  with- 
mayor.  The  court's  judgment  was  in  out,  or  independent  of,  a  conviction, 
favor  of  the  right  to  amove.  Although  BuUer's  N.  P.  206;  Willc.  249-252; 
there  might  have  been  a  previous  con-  Glover,  331,  338;  Grant,  240;  2  Kyd, 
viction,  yet  this  bang  a  great  offence  88-94,  where  the  prior  casea  are 
•gainst  the  duly  o/ Aw  o^ce,  the  corpora-  digested  and  stated.  Lord  Mans^i^id, 
tion  might  amove  without  a  convic-  in  Rex  v.  Richardson,  1  Burr.  517, 
tioa.  m  Rex  v.  Derby,  Cas.  temp,  leaves  the  point  untouched.  A  removal 
Hardw.  155,  Iiord  HardiuUke  mistook  for  a  riot  in  the  councU-chamber,  with- 
the  ^N>ve  case  on  this  point,  and  out  a  previous  conviction,  is  said  to 
inclined  to  think  there  ought  to  be  a  have  been  held  good.  Rex  v.  Yates, 
previous  conviction.  And  such  seemed  Stiles,  cited  8  Med.  101.  See,  further, 
also  to  be  the  inclination  of  HoU.  C.  J.,  Earle's  Case,  Carth.  173 ;  Rex  v.  Wells, 
b  Rex  V.  Chalke,  Comb.  397,  where  the  4  Burr.  1999 ;  Ri^ina  v.  Newberry,  1 
maoval  wu  before  conviction,  for  Q.  B.  751;  2  Bac.  Abr.  (Bouv.  ed.) 
eriminaUy  rasing  entries  in  the  corpora-  476,  and  cases  cited. 

turn  boots  which  were  at  first  proper,  ■  Evans  v.  Philadelphia  Gub,  60  Pa. 
bat  tbe  pcuit  was  not  decided.  St.  107;   Butch.  B.  Assoc.,  35  Fa.  St. 
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for  removal  hare,  in  some  instances,  been  held  sufficiait  in  En^and 
which  would  not  probably  be  ao  regarded  in  this  country.     The 

principal  English  cases  are  given  in  the  note.  The  sufficiency  and 
reasonableness  of  the  cause  of  removal  are  questions  for  the  courts.' 

§  477.     What  li  Oaus  lor  BamoTaL  —  When  it  is  provided  by 
ttatvte  that  an  officer  can  only  be  removed  for  cause,  without  spedij- 

151 ;  38  Fa.  St.  298 ;  Society  for  Vim-  age  is  insufficient.    Bac.  Abr.  Corp.  E. 

tation  V.  Commonwealth  62  Pa.  St.  9;  Hazard's  Coae,  2  Rolle,  11. 

125 j  Commonwealth  v.  Philanthropic  Mere  threcOi  or  aitemjOt,  no  iniuTT 

Society,  5  Binn.    (Pa.)  486;    State  v.  resulting,  not  sufficient.     Bagg's  Oase, 

Watertown  Common   Council,   9   Wis.  11   Coke,   93.      Intidtim  langtiaqe,   or 

254;  lDdianapoliBi>.Geiael,19Ind.344;  liM  upon  mayor  or  officers,  held  in- 

Indianapotis  v.  Wright,  19  lod.  346.  sufficient,  on  the  ground  that  peisonal 

'  Rex   V.    Andover,    3    Salk.    229;  offences  are  to  be  punished  dv  lair. 

State   V.    New   Orleans,    107   La.    632  and  not  by  the  corporation.     Rex  V. 

quoting  text.    Poverty  of  alderman,  so  Oxford,  Palm.  465;    Cage's  Caae,  11 

that  he  could  not  pay  taxes,  sufficient  Coke,  93,  96,  97,  98,  99 ;   Clerk's  Case, 

cause  for  amoving  him.     Rex  e.  An-  2  Cro.  506;   Butler's  N.  P.  203;  R^. 

dover   3  Salk.  229.     But    not  appli-  v.  Lane,  Forteec.  276;    b.  c.  11  Mod. 

cable  here.     But  5arLtrupb^  insufficient  270;    Earie's  Case,  Caith.  173 ;   Willc. 

cause  of  amotion  of  councilman.    Rex  261,  pi.  6S0.     See  R^jina  c.  Rogers,  2 

V.  Liverpool,  2  Burr.  723 ;   see  Rex  v.  Ld.  Raym.  777 ;  Innes  v.  Wylie,  I  Cair. 

Chitty,  6  Ad.  &  E.  609.     Toiai  deter-  A  K.  267 ;    Regina  v.  Treasury  Com'rs, 

titm  of  daiiee  of  office  sufficient  cause.  10  Ad.  &  E.  374;  2  Perr.  &  D.  498. 

Butler's  N.  P.  206 ;  Rex  v.  Richardson,  OSteud    miewnduet,    amounting   to 

1  Burr.  517.  WlUn  absence  and  rum-  misdemeanor,  has  been  before  men- 
atiendaTMX  upon  meetings,  and  negieet  tioned,  and  the  casee  cited.  The  mis' 
o/  duty,  will  be  sufficient  cause.  See  conduct  must,  it  seems,  specially  relate 
Bex  V.  RichatdaoD,  1  Burr.  517 ;  Rex  to  the  execution  of  the  office.  Rex  v, 
V.  Wells,  4  Burr.  1999;  1  Hawk.  P.  C.  Wells,  4  Burr.  1009;  see  Regina  v. 
chap.  Ixvi,  i  1,  as  to  official  neglect  of  Newbury,  1  Q.  B.  761.  If  the  same 
duty;  approved  by  Lord  Mansfield,  person  hold  turn  offuxs,  misconduct 
in  case  last  cit«d ;    Lord  Bruce's  Case,  with  respect  to  one  will  authorise  le- 

2  Stta.  819,  and  notes;  R^.  v.  Ipswich  moviJ  from  that  one,  but  not  from 
BailiSs,  2  Ld.  Raym.  1232 ;  a.  c.  SaUc  both ;  but  if  the  oSence  is  against  the 
443 ;  Butler's  N.  P.  206,  207 ;  Lord  duties  of  both,  the  removal  may  be 
Hswley's  Case,  1  Vent.  143;  Rex  v.  from  both.  Rexv.Ohalke,  1  Ld.R^m. 
Harris,  1  Bam.  &  Ad.  936;  Queen  v.  226;  b.  c.  5  Mod.  267;  Rex  e.  Don- 
Hayor,  ice.  of  Pomfret,  10  Mod.  107 ;  2  caster,  2  Ld.  Raym.  1664,  1566 ;  8.  c. 

VKyd,  66  et  mo,,  where  the  older  cases  are  1  Barnard.  265 ;   Rex  t>.  Wells,  4  Burr. 

stated;  Willc. 255-264 ;  Angell&Ames,  1999;   Rex  v.  Harris,  I  B.  &  Ad,  936. 

i  427,  giving  summary  of  English  cases.  MiBemployment  of  comoiate  funds  in 

Much  depends  upon  the  cause  of   the  his  custody  is  not  sufficient  cause  of 

neglect,  and  whether  the  effect   is  to  amotion,   though  generally  it  is  good 

obstruct  or  hinder  the  business  of  tlie  cauise   of  suspension  from  a  financial 

corporation  or  officer  from  being  done,  office  \    for  tlie  court  will  not  grant  a 

H<Aitual    dnitikenneas,     (Usqu^y-  tnandanoit  to  restore  mitil  the  accounts 

ing  from  the  performance  oi  duty,  is  are  made  up  and  submitted  to  the  cor- 

a  sufficient  cause  to  remove  an  alder-  poration.    Rex  i>.  Chalke,  1  Ld.  Ravm. 

man  or  officer  charged  with  magisterial  226 ;  s.  c.  6  Mod.  259 ;  Rex  v.  London, 

functions.    Rex  v.  Taylor,  3  SaBc.  231 ;  2  Term  R.   182 ;    WiUc.  262,  pL  685 ; 

1  HoUe,  409 ;  3  Bu!st  190.    But  easual  Angelt  &  Ames,  {  428,     On  principle, 

intoxication,  or  being  drunk  by  acci-  it  may  be  suggested  that  if  an  implied 

dent,  is  not  a  sufficient  cause,  for  the  power  of  amotion  exists  at  all,  it  should 

reason   (charitably  allowed)  that  this  extend  to  a  case  where  the  financial 

is  likely  to  happen  to  tiie  best    Rex  t^cer  of  a  corporation  is  misemploying  . 

V.  Taylor,  3  Salk.  231,  i.  d.  1616.    (Hd  its  funds  entnuted  to  his  safe  keeiung. 
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ing  the  nature  of  the  cause,  it  is  necessarily  implied  that  the  cause 
shall  be  some  dereliction,  or  general  neglect  of  duty  or  incapacity 
to  perform  the  duties  of,  or  some  delinquency  affecting  his  general 
character  and  his  fitness  for,  the  office.  The  cause  must  be  personal 
to  the  office,  and  implying  an  unfitness  for  the  place.*  It  means 
aome  substantial  shortcoming  which  renders  continuance  in  office 
or  emplojrment  in  some  way  detrimental  to  the  discipline  and  effi- 
dency  of  the  service,  and  something  which  the  law  and  a  sound 
public  opinion  wilt  recognize  as  a  good  cause  for  bis  no  longer  occu- 
pying the  place.'  The  misconduct  for  which  an  officer  may  be 
removed  must,  in  general,  be  found  in  bis  acts  and  conduct  in  the 
office  from  which  his  removal  is  sought*  But  to  treat  misconduct 
or  incompetency  in  the  performance  of  official  duties  as  the  only 
ground  of  removal  is  to  give  too  ri^  and  narrow  an  application  to 
the  principles  governing  the  subject.  A  cause  for  removal  may  exist 
for  acts  and  conduct  of  a  public  officer  at  a  time  when  he  is  not 
acting  in  the  performance  of  a  public  duty,  if  these  acts  and  con- 
duct are  such  as  to  fairly  show  tl^t  he  is  unfit  for  the  place.*    It  has 

■  Roekford   v.    Compton,    115    HL  Trenton  Police  Com'rs,  64  N.  J.  L. 

App.  406,  400;   Todd  v.  Dunlap,  90  489 1  People  d.  Freucji,  32  Hun  (N,  Y.), 

Ky.  449;   Andrewa  d.  Biddeford  Polioo  312:    People  v.   Mayor,   4e.   of   New 

Board,  94  Me.   68;    Ayera  v.   Hatch,  York,  fi2  Hun   (N.  Y.)^  483.     Failure 

175    Haaa.    489;     HsKentown    Street  to  pay  a  dvU  d^  within  a  reasonable 

Com'ts  r.  ^lliams,  96  Hd.  232 ;  Speed  time  doee  not  oonstitute  graund  for 

».    Conunon    Council    of    Detroit,    98  removal,  in  the  absence  ol  fraud  or 

Hich.  360;   State  v.  Common  Council  dishonesty.    Chicago  v.  GiUen,  124  IlL 

of  Duluth,  53  Minn.  238;    Townaend  App.   210.      IneubordiTialioii   held   not 

t>.  Common  Council  of  Sauk  Centre,  to  be  established  by  terras  of  letter 

71  Hino.  379;  State  v.  Sheppard,  192  written  by  member  of  police  force  to 
Ho.  497;  State  v.  Walker,  68  Mo.  App.  association  of  which  he  was  a  membw, 
110;    People  v.   Fire  Commisnooera,  expiring  reasons  for  hie  transfer  from 

72  N.  Y,  445 ;  People  v.  Eire  ComnuB-  one  position  to  another.  People  ti. 
aoaexa,  73  N.  Y.  &7,  440;  People  «.  Bingham,  189  N.  Y.  104. 
Cunpbdl,  82  N.  Y.  247;  People  v.  *  Joyce  v.  Chicago,  216  III.  466, 
MeU,  53N.  Y.  App.  Div.  646;  Matter  aff'g  120  III.  App.  398.  Taking  part 
of  Adam,  113  NT  Y.  App.  Div.  534,  as  a  notary  in  the  preparation  of  a  false 
545;  State  v.  Hawkins,  44  Ohio  St.  and  frauaulent  expense  account  of  a 
98,  115;  State  v.  HcGarry,  21  Wis.  patrolman  and  sergeant,  held  ground 
496;    State  v.   Kuehn,   84   Wis.    229.  for    removing     lieutenant    of    police. 

'  Chicago  r.  Gillen,  124  lU.  App.  Joyce  v.  Chicago,  216  HI.  466,  afT'g 

210.  120    ni.   App.   398.     Polux   commia- 

*  A  statute  authorising  the  removal  sioners  should  take  notice  of  the  Con- 
or auspension  of  an  o^er  "for  mis-  duct  of  members  of  the  police  force 
conduct  in  office,"  does  not  authorize  as  well  when  off  as  when  on  duty,  and 
his  suspension  pending  the  trial  of  an  should  dismiss  an  officer  who  is  guilty 
indictment  on  charge  of  an  unlawful  of  criminal  or  immoral  conduct  ahen 
act  or  ofienoe  not  connected  with  his  off  drdy  as  an  unfit  person  to  be  a 
official  duties.  State  d.  Sheppard,  192  member  of  the  force.  People  v.  PoHce 
Ho.  497.  See  also  Coit  v.  State,  28  Com'rs,  11  Hun  (N.  Y.),  403.  See  also 
Alt  417,  The  removing  power  may  Peojile  v.  French,  32  Hun  {N.  Y.),  112. 
investigate  a  chaise  and  try  an  officer  Fohce  officer  held  to  be  properly  dis- 
tbereon,  aUhough  the  maamdud  charged  missed  for  an  unprovoked  assault  upon 
t>  an   indidabU  offerut.     Skillmaa   v.  a  citizen  whUe  Ae  officer  loos  off  duty. 
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also  been  held  that  misconduct  justifying  the  removal  of  an  officer 
cannot,  as  a  general  rule,  be  found  in  acts  or  conduct  jtrffvioua  to 
his  eiecdoQ  or  appointment'  Any  misconduct  in  office  —  a  term 
which  includes  any  wilful  malfeasance,  misfeasance,  or  non-feasance 
in  office '  —  is  sufficient  ^ound  for  removal ;  as  are  also  negligence 
and  incompetency  on  the  part  of  an  officer  in  regard  to  some  par- 
ticular work  which  it  has  been  his  duty  to  do  or  to  supervise.'  The 
fact  that  the  officer  is  vested  with  discretion  and  judgment  in  the 
performance  of  the  acts  complained  of  does  not  prevent  his  removal 
because  of  them/     Substantial  breaches  of  the  rules  and  regula- 

the   rulea   of  the  department   provid-  as  a  police  captain,  and  acting  as  sucb, 

iog  that  policemen  Bbould  at  all  times  may  be  dismissed  from  the  force  for 

be  subject  thereto.     People  v.  Carroll,  failure    to    ade^juateW    perfonn    the 

42   Hun    (N.   Y.),   438.      Interrupting  duties  of  a  captain.     People  c.  Greene, 

testimony   of   HUperior   officer   during  104  N.   Y.   App.   Div.   496,   aS'd   183 

trial  by  saying  "You  lie,"  was  held  to  N.  Y.  573.     If  an  officer  is  irregularly 

be  sufficient  cause  for  removal  of  police  and  improperly  assinied  by  his  cbiS 

officer.     People  o.  Hobs,  50  N.  Y.  App.  to  peifarm  duties  bSonging  to  others 

Div.  308,  aff'd  165  N.  Y.  806.     iW  and  accepts  the   asagnment   without 

eased  and  filthy  condition  of  person  objection,    he   is,   while   acting   under 

and   clothing   of   policeman   rendering  such  assignment  required  to  obey  the 

him  an  improper  person  to  be  upon  rules  and   regulations  of  the  depart- 

the  force,  uid  to  associate  with  other  ment  relating  to  these  duties,  and  may 

.  officers  thereon  or  to  serve  the  public,  be    punished    for    a    breach    thereof. 

was  held  to  be  a  sufficient  cause  for  People  d.  Greene,  91  N.  Y.  App.  Div. 

removal.      People  v.   Diehl,  50  N.   Y.  58,  aff'd  178  N.  Y.  617. 

App.   Div.   58,   aff'd   167  N.   Y.   619.  Fulure  of  the  head  of  a  bureau  for 

Entering  a  saloon  and  committing  an  the  collection  of  arrears  of  taxes  and 

assault  therein,  was  held  to  be  suffi-  aasessments  to  take    steps   to    adopt 

cient   cause   for    removal   of   an   in-  checks   to  prevent    defalcation  by  a 

spector  of  buildings  of  New  York  City,  subordinate,  was  held  to  be  sufficient 

People  V.  Brady,  48  N.  Y.  App.  Div.  cause  .for    removal.    People    v.  Coler, 

128.  78  N.   Y.   App.    Div.   248,  aff'd    175 

'  Speed    V.    Common     Council    of  N.  Y.  510.    Inabili^  lo  read  or  write 

Detroit,  98  Hich.  360;   State  t>.  Jersey  waa  held  to   justly  removal  for  "in- 

CSty,   25  N.   J.   L.   536;    Campbell  v.  competency  or  inefficiency."  Steinbach 

Newark  Police-Com'rs,  71  N.  J.  L.  98;  v.    Galveston    (Tei.    Civ.    App.),    41 

Commonwealth  v.  Shaver,  3  Watts  &.  S.    W.    Rep.    822.      Inability   of    in- 

S.  (Pa.)  338.    Contra;  Tibbs  v.  Atlanta,  spector  in   bureau  for   the    collection 

125  Ga.  18.    But  to  make  this  ruling  an  erf    city    revenues    and     markets     to 

absolute   canon  govemiuK   the  action  balance   his  account   book,   was  held 

of  the  removing  power  is  to  unduly  sufficient  ground  for  removal  for  cause, 

limit  his  administrative  authority.     If  People  v.  Coler,  40  N.  Y.  App.  Div.  65 ; 

acta  or  conduct  previous  lo  dection  or  aff'd  159  N.  Y.  569.     Failure  of  clerk 

appmntmeTit  are  of  such  a  character  as  to  furnish  accurate  information  as  to 

to  discloso  disqualification  and  unfit-  the  duties  he  was  in  the  habit  of  per- 

ness  for  the  office  or  employment,  and  forming  under  a  former  head  of  deiHirt- 

if  they  were  not  known  at  the  time  of  ment,  was  held  to  furnish  a  reasonable 

election  or  appointment,  they  should  inference  of  derehction  and  neglect  of 

be    regarded    as    sufficient    cause    for  duty  and  to  give  substantial  cause  for 

removal.  removal.     People  v.  Brady,  43  N.  Y. 

■  Cottey  V.  Superior  Court,  147  Cal.  App.  Div.  60.    Neglect  of  poUce  officer 

525,  529;  State  v.  Siover,  113  Mo.  202,  to  serve  wammt,  held  to  be  breach 

208.     See  also  Savannah  o.  Grayson,  of  duty  justifying  impodtion  of  fine. 

104  Ga.  106.  PeopU  v.  McAdoo,  98  N.  Y.  App.  Div. 

•  Heaney  v.  Chicago,  117  111.  App.  190. 

405.    A  police  sergeant  assigned  to  duty  *  Avery  v.  Studley,  74  Conn.  272. 
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tions  formulated  by  the  city  authorities  or  by  the  civil  service 
commission  pursuant  to  statutory  authority  are  sufficient  cause  for 
removal.*  But  not  if  the  violations  of  the  rules  are  unintentional, 
unsubstantial,  and  technical.'  Although  rules  have  been  formulated 
and  causes  of  removal  have  been  specified  therein,  these  causes  are 
Dot  the  exclusive  grounds  of  removal,  and  the  officer  or  employee 
may  be  removed  by  the  removing  power  for  other  sufficient  cause.* 

'  People  V.  Ham,  69  N.  Y.  App.  Div.    and  in 
314.  People  v 

Power  to  appoint  and  remove,  and  the  absence  of  any  other  proof  or  of 
to  prescribe  rufea  and  rwilations  for  any  explanation,  the  mere  fact  of  in- 
tbe  good  and  discipline  of  the  depart-  toxication  might  establish  the  offence, 
meut,  authorizes  the  head  of  the  because  it  would  have  to  be  assumed 
d^Artment  lo  adopt  a  ruU  that  any  that  the  officer  voluntarily  brought 
member  of  the  department  T\mletting  himself  into  that  condition.  People  v. 
lo  say  a  dtM  may  be  punished  by  fioe  French,  119  N.  Y.  502  i  People  v. 
or  dumisEsl.  Oeu  v.  San  Francisco  French,  110  N.  Y.  494.  But,  if  it 
Police  Com're,  3  Cal.  App.  174;  84  should  appear  that  the  officer  was  by 
Pac.  Rep.  672;  State  v.  Hyman,  22  force  compelled  to  drink  intoxicatir^ 
Ohio  Cii.  Ct.  213.  Under  such  rule  liquor  or  tliat  he  had  taken  it  when  it 
the  removing  power  is  not  obliged  to  was  so  disguised  that  he  did  not  know 
wait  until  a  court  haa  passed  on  the  its  character,  or  in  good  faith  when  it 
question  of  the  member's  indebtedness  was  prescribed  by  a  physician  for 
before  acting  on  the  charge.  Cleu  v.  some  bodily  ailment,  and  that  thus  he 
San  Francisco  Police  Com'rs,  3  Cal.  became  intoxicated,  he  would  not  be 
App.  174:  84  Pac.  Rep.  672,  guilty    of    a    violation    of    the    rules. 

A  rule  that  no  member  of  the  police  People  v.  French,  119  N.  Y.  502; 
force  of  a  city  shaU  be  a  delegate  to  or  People  v.  French,  ■  119  N.  Y.  493. 
member  of  any  political  or  partisan  Dnmkenness  of  an  election  commis- 
eonvention  or  caucus,  or  take  part  in  sioner  on  two  occadons  while  engaged 
any  political  canvass,  is  a  reasonable  in  the  performance  of  his  duties  was 
exerciae  of  power  conferred  by  the  held  to  justify  his  removal  by  the 
charter  to  make  rules  for  the  ^vem-  mayor  a  year  and  a  half  later  under  a 
meat  of  the  police  force.  A  violation  special  statute.  Hc^an  v.  Collins,  1S3 
thereof    is    sufficient    cause    for    dia-   Haas.  43. 

missal  from  office.  Brownell  v.  Russell,  '  People  v.  Greene,  89  N.  Y.  App. 
76  Vt.  326.  Absence  nrUhovt  leave  (oT  Div.  296;  People  v.  McAdoo,  117 
BX  days,  held  to  be  sufficient  cause  tor  N.  Y.  App.  Div.  438.  The  sufficiency 
removal  under  a  rule  of  a  police  depart-  of  a  pUa  of  ignorance  of  the  rules  is 
ment  that  "  unexplained  absence  with-  for  tbe  determmation  of  the  removing 
out  leave  of  any  member  of  tbe  force  power.  People  v.  Greene,  91  N.  Y. 
for  6ve  days  shall,  at  the  option  of  the  App.  Div.  68,  aff'd  178  N.  Y,  617. 
board,  be  deemed  a:id  held  to  be  a  ■  Jotcs  v.  Chicago,  216  111.  4S6; 
retunation  by  such  member."  People  afTV  120  lU.  App.  398;  Kammann 
r.  Mehl,  50  N.  Y.  App.  Div.  58 ;  aff'd  v.  Chicago,  222  111.  63.  See  also  Oester- 
167  N.  Y.  619.  reich  v.   Fowle,   132   Mich.  9.    A  rule 

Intoxication.  A  violation  of  a  rule  of  the  civil  service  commission  that 
prohibiting  intoxication  is  recognised  employees  in  the  classified  service  ab- 
as suffident  ground  for  dismissal,  aenting  themselves  without  leave  for 
Pe<^le  V.  French,  110  N.  Y.  494;  ten  <Uiy»  shall  be  considered  as  dis- 
Pef^lec.  French,  52  Hun  (N.  Y.),  90;  charged  is  intended  to  provide  for 
People  V.  Martin,  28  N.  Y.  App.  Div.  abandonment  of  positions,  and  does 
73.  But  before  a  police  officer  can  be  not  prevent  the  comcoission  from  try- 
dismisaed  from  the  force  for  intoxica-  ing  and  discharging  an  employee  who 
tion  it  must  be  shovm  that  the  in-  has  been  absent  without  leave  for  three 
hndcation  was  of  such  a  character  as  day*.  Kammann  v.  Chicago,  222  111. 
to  be  an  offence  against  the  rule ;  that  63. 
it  was  conscious,  voluntary,  btamable. 
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But  the  mere  fact  that  some  other  person  is  better  fitted  to  fill  the 
office  or  is  more  congenial  to  the  appointing  or  removing  power  13 
not  a  cause  of  removal  within  the  statutes.' 

§  478.  What  coutitataa  a  Bemoval  imd«r  the  Btatntes.  —  The 
applicability  and  operation  of  a  statute  prohibiting  the  summary 
removal  of  an  officer  u  dependerd  upon  tiile  to  the  office.  When  the 
statute  forbids  summary  removal  of  a  person  holding  an  office  or 
position  in  the  service  of  the  State  or  one  of  its  political  divisions, 
it  means  only  a  lawful  as  contrasted  with  a  de  fiicto  title  to  the  posi- 
tion or  office,  and  it  does  not  cover  a  person  who  has  been  appointed 
to  office  in  violation  of  the  provisions  of  the  civil  service  law,  or  any 
other  statute.  It  is  the  duty  of  the  appointing  power  upon  learning 
the  facts  as  to  the  illegality  of  the  appointment  of  a  person,  to  dis- 
pense with  his  services,  and  the  person  holding  ^e  appointing 
power  is  not  required  to  prefer  charges  and  give  a  hearing,  nor  is 
the  appointing  power  limited  in  the  removal  to  the  statutory  causes 
prescribed  in  the  case  of  persons  lawfully  holding  office,  e.g.,  in- 
competency, or  misconduct'  Similarly,  the  fact  that  the  title  of 
the  officer  to  the  office  has  come  to  an  end  of  the  expiration  of  the 
term  for  which  he  was  appointed,  destroys  the  right  of  the  officer 
to  notice  and  a  hearing  under  the  statute;  his  term  having  expired, 
he  no  longer  has  any  right  to  the  office,  except  possibly  as  a  hold- 

'  People  V.  Board  of  Fire  Com'ra,  been  tried  as  if  he  were  an  officer  ds 
72  N,  Y,  445.  ''For  the  good  of  the  jure,  but  the  proceedinga  do  not  comply 
service "  held  not  to  be  a  sufficient  with  the  statute  or  the  requirements  of 
cause  for  removal  within  the  meaning  the  law,  his  rerooval  under  these 
of   a  statute   requiring   the   removing   proceedinga    cannot,    on    certiorari   to 

Kwer  to  ttaU  the  Teaamt  therefor,  review  them,  be  justified  on  the 
ople  V.  Dalton,  44  N.  Y.  App.  Div.  pound  that  he  was  illegally  appointed 
S56.  See,  ctmtra,  Ayets  v.  Hatch,  175  in  the  first  instance  without  complying 
Mass.  489.  with    the    requirements    of    the    civil 

'  Stott  V.  Chicago,  205  Til.  231;  service  law.  People  v.  Hannan,  56 
McNeiU  V.  Chicago,  212  111.  481;  Hun  (N.  Y.);  469,  aff'd  125  N.  Y,  691. 
Kenneally  v.  Chicago,  220  111.  485 ;  A  similar  ruling  has  been  made  in  the 
Hoon  V.  Champaign,  116  111.  App.  403 ;  case  of  an  incumbent  whose  term  of 
Lyons  v.  Gloucester  City,  49  KT  J.  L.  office  has  expired,  but  who  held  over 
177;  Loperu.  MillviUe,  63N.  J.  L.  362;  at  the  time  when  proceedings  to 
Peoples.  Martin, 91  Hun  (N.  Y.),  425;  remove  him  were  begun.  People  p. 
People  V.  French,  102  N.  Y.  583 ;  Hoffman,  98  N.  Y.  App.  Div.  4.  See 
People  c.  Board  of  Health,  153  N.  Y.  also  People  v.  Wright,  160  N.  Y.  444, 
613,   rev'g   15   N.   Y.   App.   Div.   272   447. 

(rev'g  also.  People  v.  Grady,  18  N.  Y.  Where  a  statute  prohibUt  the  ap- 
App.  Div.  332) ;  People  v.  McAdoo,  pointmenf  o/  any  person  vAo  ha*  been 
113  N.  Y.  App.  Div.  770;  Matter  of  coKOicUd  of  crime,  an  investigation  by 
Meehan  v.  FUnerty,  119  N.  Y.  App.  the  head  of  the  department  to  deter- 
Div.  128 ;  Flatan  v.  State,  £6  Tex.  ^,  mine  whether  an  appointee  has  been 
101.  convicted  of  a  crime  is  not  within  a 

But  if  the  accused  haa  been  in  statutory  provimon  prohibiting  the 
office  for  a  namber  of  year*,  and  has  removal  of  a  member  until  written 


.yCoo^Ie 


$  478  WHAT  coNanruTEs  a  bemoval  803 

over  at  the  will  of  the  appoiDting  power,'  So,  also,  retirement  on 
a  pensioD  for  physical  disability,  pursuant  to  statutory  authority 
conferred  upon  the  head  of  the  department,  is  not  a  removal  from 
office  within  the  meaning  of  a  statute  conferring  upon  the  officer 
the  ri^t  to  a  hearing  upon  due  notice.*  The  right  to  hold  office 
until  removal  for  cause  upon  notice  and  a  hearing  is  of  course  only 
granted  to  those  pea-sons  who  may  come  within  the  language  of  the 
statutes.'    If,  under  the  civil  service  laws,  a  person  is  transferred 

chawM  Bhall  have  been  made  or  pre-  of  eud  period  cease  to  be  a  member 
ferred  against  him.  When  it  cornea  (^  the  police  force  and  be  dismissed 
to  the  Imowledge  of  the  head  of  the  therefrom  without  notice,"  an  officer 
deputment  that  a  member  has  been  who  has  been  absent  for  more  than 
convicted  of  a  ciiine,  and  so  is  in-  five  days  ceases  to  be  a  member  of  the 
eligible,  the  head  of  the  department  force,  and  he  is  not  entitled  to  a  trial 
haa  the  right  summarily  to  vacate  bis  or  hearing  upon  charges.  People  c. 
^ppointmuit,  discharge  him  from  his  York,  49  N.  Y.  App.  Dtv.  173,  aff'd 
poation  and  tetuae  longer  to  recognize  1^  N.  Y.  551 ;  People  v.  York,  51 
nim  as  an  officer.  Fetmle  v.  French,  N.  Y.  App.  Div.  502 ;  People  v.  Mo- 
102  N.  Y.  683.  Adoo,  141  N.  Y.  App.  Div.  100.    But 

Under  a  charge  of  "conduct  unb«~  under  this  statute  the  absence  that 
coming  an  officer"  the  removing  au-  wilt  deprive  the  officer  of  bis  place  must 
thorite  cannot  investigate  the  eligibiLty  be  volmitaiy  and  intentional  to  effect 
of  a  policeman  to  appointment  and  a  redgnation  and  justify  the  commis- 
proceed  to  remove  him  on  the  ground  sioners  in  acting  without  notice  to  the 
that  he  acted  as  such  without  legal  officer.  Hence,  if  the  absence  of  the 
authority,  being  ineligible  at  the  time  officer  was  not  his  conscioua  act,  but 
of  appomtment.  People  v.  Board  of  the  result  of  temporary  mental  aber- 
Police,  72  N.  Y.  415.  Police  officer  ration,  he  should  not  be  dismissed. 
procuring  appointment  by  having  an-  People  v.  Martin,  143  N.  Y.  407.  Sim- 
other  peiBonate  him  for  the  purpose  of  ilarly,  he  cannot  be  dismissed  if  his 
pMwing  the  requisite  civil  service  esam-  absence  is  caused  by  his  iinjiint.ifia.liln  ■ 
inadon,  held  to  be  subject  to  summary  arrest  and  detention  on  a  charge  of 
dismiaBal.  People  v.  Martin,  91  Hun  having  committed  a  felony.  People  v. 
(N.  Y.),  425.  A  person  appointed  to  Police  Commisraoners,  114  N.  Y.  245. 
office  under  an  ordinance  providing  '  People  v.  Bryant,  28  N.  Y.  App. 
that  he  shall  hold  during  the  pleasure  Div.  480;  People  v.  Scannell,  53  N.  Y. 
of  the  board  of  aldermen  oannot,  on  re-  App.  Div.  161,  aff'g  164  N.  Y.  572. 
moval  without  a  hearing,  seek  nan-  '  It  haa  been  said  that  when  the 
statement  by  mandamus  on  the  ground  civil  service  commission  haa,  at  the 
that  the  provimona  of  the  ordinance  are  request  of  the  mvmicipal  authority, 
contrary  to  the  eharterj  for  if  the  ordi-  placed  a  portion  in  the  competitive 
nance  was  invalid  his  appointment  class,  and  a  person  has  been  appointed 
wasiUegal.  Cunninghamii.  Cambridge,  to  it  after  examination,  the  city  can- 
188Hass.556.  not   claim   as  against   the   incumbent 

'  Rodrigue  ».  Rogers,  4  Cal.  App.  that  the  position  was  placed  in  the 
257;  87  Pac.  Rep.  563;  Smith  u.  .competitive  class  without  authority, 
M^or  of  Haverhill,  187  Mass.  323,  and  that  therefore  the  incumbent  is 
325;  Lahar  u.  Eldridge,  190  Mass.  not  entitled  to  the  benefit  of  a  provi- 
504;  Hatter  of  Tiffany,  179  N.  Y.  aion  protecting  the  holders  of  competi- 
455,  aff'g  88  N.  Y.  App.  Div.  620 ;  tive  positions  from  removal  without  a 
People  V.  Albion,  61  N.  Y.  App.  hearing.  Craigie  v.  New  York,  114 
Div^l.  N.  Y.  App.  Div.  880.     Under  the  pro- 

Where  by  statute,  it  is  provided  vision  of  the  lUinoii  civil  service  law, 
tfiat  "abaence  iBtthoui  leave  of  any  that  "No  officer  or  employee  in  the 
member  of  the  police  force  for  five  con-  classiBed  service  of  any  city,  who  shall 
Rcutive  days  shail  bo  deemed  and  be  have  been  appointed  under  said  rules 
held  to  be  a  resignation,  and  the  mem-  and  after  said  examination,  bIibII  be 
ber  eo  absent  shall  at  the  expiration   removed  or  discharged,  except  for  cause, 
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by  the  civil  service  commis^oners  from  the  competitive  class  (which 
is  protected  by  the  statute  from  summary  removal)  to  the  non- 
competitive class  (which  is  subject  to  removal  at  will),  he  is  not 
thereafter  entitled  to  the  benefit  of  a  statutory  provision  requiring 
notice  and  hearing  before  he  is  discharged.*  But,  with  these  and 
possibly  a  few  exceptions  of  a  similar  nature,  it  may  be  laid  down 
as  a  general  rule  that  any  dumissal  from  office  or  employment,  or 
change  in  position  which  results  in  reducing  the  grade  and  decreas- 
ing the  compensation  of  the  officer,  u  a  removal  within  the  pro- 
visions of  statutes  requiring  the  removal  to  be  for  cause  and  after 
notice  and  a  hearing.  Thus,  under  these  statutes,  it  has  been  held 
that  the  transfer  of  an  officer  or  employee  to  a  lower  grade  or  posi- 
tion in  the  same  department  with  a  decreased  pay  is  a  removal  from 
office  which  can  only  be  effected  by  complying  with  the  statutory 
requirements.^  But  a  simple  reduction  in  the  salary  of  an  officer 
or  employee,  within  the  limits  prescribed  by  statute  or  by  rule  for 
the  grade  to  which  he  belongs,  made  under  statutory  authority  to 
fix  and  regulate  salaries  is  not  a  removal  within  the  meaning  of 
these  statutes,  if  the  grade  and  standing  of  the  incumbent  are  not 
otherwise  affected.'  It  has  also  been  held  that  suspension  from 
office  without  pay  is  a  removal  pro  tavto  within  the  statute.*    But 

upon  written  cbarKes,  Etnd  after  an  op-  169;    aS'g  78  N.  Y.  App.  Viv.  £01; 

Krtunity  to  be  heard  in  his  own  de-  Matter  of  Shepard  v.  Oakley,  181  N.  Y. 

ice,"  ooI^ofBcetB  and  employees  who  339.      A   division   into   a   number   of 

Here  appointed   under  the   proviaionB  eradea  of  subordinate  officers  who  have 

of  the  act  and  after  examination  are  hitherto  been  in  the  Bame  grade  and 

entitled   to   its  benefits;    it  does  not  received  a  uniform  compensation,  and 

apply  to  other  appointees.     Kenneally  the  assignnient  of  one  of  these  officer* 

V.   Chicago,   220   lit.   485;    McNeill  v.  to  the  lowest  gnde  at  a  smaller  aaWy 

Cliicago,  212  III.  481,     A  statute  pro-  la  a  rediution  of  that  officer  within  the 

hibiting  the  drawing  of  any  warrant  meaning  of  a  statute  prohibitinK  re- 

or  the  paying  of  any  salary  to  any  per-  duction   without   a   statement   of  the 

son  in  the  clasuSed  service  of  a  city  for  reasons.     People  v.  Feitner,  49  N.  Y. 

which  civil  service  rules  have  been  pre-  App,  Div,  101. 

scribed,  pursuant  to  the  statute,  unless         '  People  v,  Dalton,  85  N.  Y.  App. 

the   pay  roll  is  certified  by  the  civil  Div.  1 10 ;   Buckbee  c.  Board  of  Educa- 

service  commissioners,  is  not  appUcable  IJon,  115  N.  Y.  App.  Div,  366,  aff'd  187 

to  appointments  made  in  pursuance  of  N,   Y.   544.     But  see  Waters  v.   New 

prior  statutes  and  prior  rules,  but  only  York,  101  N.  Y,  App,  Div.  196,  where 

to     appointments     pursuant     to    the  it  was  held  that  a  rndvction  of  soJorv 

statute  and    civil    service    rules   pre-  from  12400  to  S1500  was  a  "reduction 

scribed   thereunder.    People  v.   Knox,  of  the  incumbent,  which  could  only  be 

45  N.  Y.  App.  Div.  537.  made  by  complying  with  the  proviaons 

'  People  V.  Keller,  157  N.  Y.  90;  of  the  statute. 
aff'K  31  N.  Y.  App.  Div.  248;    People         *  Carey  ti.  Plainfield,  53  N.  J.  L.  311. 

«.  Keller,  168 N.  ¥.  187;  aff'g35N.¥.  But  if  he  is  suspended  petujtrw  fn'ol  for 

App.  Div.  493.  misconduct,  he  remains  an  officer  until 

■  Hichaelis  r.  Jersey  City,  40  N.  J.  L.  tried  and  dismissed,  and  is  entitled  to 

164;  Douglas  t>,  Jersey  City,  53  N.J.  L.  a  trial  of  the  charges  on  which  he  is 

118;  Leary  v.  Orance,  50  N.  J.  L.  350;  suspended.     Taylor   v.    Bayonne,    56 

People  V.  Board  of  Education,  174  N.  Y.  N.  J.  L.  265. 
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a  mere  assignment  or  detail  to  perform  special  duty  for  which  ad- 
ditional compensation  may  or  may  not  be  paid,  is  not  an  exercise 
of  the  power  of  appointment  so  far  as  the  special  duty  or  detail  is 
concerned;  and  the  power  to  make  or  withdraw  the  detail  is  not 
affected  by  statutes  prohibiting  removal  from  a  position  or  appoint- 
ment except  for  cause  and  after  a  hearing  had.' 

§  479.  Abolition  (A  Offlco  ot  PoaiUos  li  not  t  BamoTtl.  —  The 
purpose  of  the  civil  service  statutes  and  of  other  laws  prohibit- 
ing the  discharge  of  employees  without  cause  assigned,  notice,  and 
a  hearing,  ia  to  insure  the  continuance  in  public  employment  of 
those  officers  who  prove  faithful  and  competent,  regardless  of  their 
political  affiliations.  These  statutes  are  not  intended  to  affect  or 
control  the  power  of  the  city  council  or  the  executive  officers  of  the 
city  to  abolish  offices  when  they  are  no  longer  necessary  or  for  rea- 
sons of  economy.  They  are  not  intended  to  furnish  an  assurance 
to  the  officer  or  employee  that  he  will  be  retained  in  the  service  of 
the  city  after  the  time  when  his  services  are  required.  They  do  not 
prevent  his  discharge  in  good  faith  without  a  trial  and  without 
notice,  when,  the  office  or  position  is  abolished  as  unnecessary  or  for 
reasons  of  economy.'    But  although  the  operation  of  these  statutes 

>  People  t>.  Roosevelt,  6  N.  Y.  App.  Brooklyn,  149  N.  Y.  215;   McNamam 

Mv.    168;     McManufl  v.   Newark,   49  v.  Mayor,  &c.  ot  New  York,  125  N.  Y. 

N.  J.  L.  175.     See  &Iao  Stone  tr.  New  228;    Hatter  of  Cuaack  c.   Board   of 

York  Qvil  Service  Com'ra,  63  N.  Y.  Education,  174  N.  Y.  138;    rev'g  78 

App.  Div.  273;    People  n.  Cahill,  188  N.  Y.  App.  Div.  470;  Matter  of  O'Leaiy 

K.  Y.  489,  498,  rev'g  116  N.  Y.  App.  v.  Boaid  of  Education,  174  N.  Y.  511, 

Div.  885.    Even  if  a  detail  of  a  poUce  rev'g  78  N.  Y.  App.  Div.  475;    People 

officer  to  special  duty  — e.  o.  to  the  o.   Smis,   18  N.  Y.   App.    Div.    199; 

tanitaiy  squad  —  can   onljr  be    made  People  v.  Ennis,   18  N.  Y.  App.  EHv. 

with  toe  consent  ot  the  civil  service  412 ;    People  c.  York,  43  N.  Y.  App. 

commisaion,  the  fact   that  it  baa  been  Div.   444;   People  v.   Shea,  51   N.   Y. 

made  without  such  consent  does  not  App.  Div.  227,  aff'd    164   N.   Y.  573; 

ajfeet  Ae  ri^ht  of  the  o/Jicer  to  kis  salary  Matter  of  Kenny,  52  N.  Y.   App.  Div. 

OS  ntch,  or  justify  the  civil  service  cora-  385 ;    Matter    of    Lazenby   v.   Elmira 

miseion  in  tefusing  to  certify  the  pay-  Board  of  Pobce,  76  N.  Y.  App.   Div. 

roll  contwniog  the  salary  of  the  officer  171 ;    People  v.  Wells,  78  N.  Y.  App. 

incKularly   asmgned.      stone    v.    New  Div.  373,  374 ;   People  v.   Department 

York  Qvil  Service  Com'ra,  63  N.  Y.  of  Health,  86   N.   Y.  App.  Div.  521, 

App.  Div.  273.  aff'd  176  N.  Y.  602 ;  People  v.  Wood- 

•  Fitiainraions  v.   O'Neill,   214   III.  bury,  102  N.  Y.  App.  Div.  462;  People 

294;   aff'g  114  111.  App.  168;  Chicago  «.  Board  of  Education,  114  N.  Y.  App. 

t.  People,  114  m.  App.  145;    Downey  Div.  1,  aff'd  187  N,  Y.  535;  Heath  u. 

t.  State,  160  Ind.  578 ;  Newark  c.  Lyon,  Salt  I^e  City.  16  Utah.  374.     See  also 

53  N.  J.  L.  632,  rev'g  53  N.  J.  L.  92 ;  State  *.  Kansas  City  Police  Com'rs,  184 

BotUh  v.  Newark,  58  N.  J.  L.   133;  Mo.  109. 

Phulips  V.  Mayor,  Ac.  of  New  York,  VeUrmts.  The  same  principle  ap- 

8SN.  Y.  245;    Langdon  c.  Mayor,  &c.  plies  to  poeitiona  occupied  by  veterans. 

ot  New  York,   92  N.   Y.   427;    Leth-  If  a  pootion  occupied  by  a  veteran  is 

bridfe  t>.  Mayor,  Ac.  of  New  York,  133  aboliBhed  in  good  Mth  aa  unnecessary 

N,  Y.  232;    People  v.   Mayor,  Ac.  of  or  for   reasons   of   economy,   hia   di»- 
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does  not  prevent  the  abolition  of  an  office  in  good  faith,  the  local 
authorities  have  no  power  to  dischai^  an  officer  or  employee  of 
the  city  upon  the  "pretence  that  his  office  is  abolished  and  imme- 
diately thereafter  as^gn  another  person  to  do  the  same  work  which 
has  been  done  by  the  discharged  employee.'    When  the  statute  de- 

ohaTge,  in  conaequence  thereof,  does  duties  be  added  to  tiiose  of  another 

not  violate  the  statutory  preferment  of  office  without  sdditional  compensation, 

veterans  in  employment.     Evana  v.  there  is  an  abolition  of  the  office  ter- 

Fieeholdera  of  Hudson,  53  N.  J.  L.  585 ;  minaticg  the  employment  of  the  ap- 

Beirne  v.  Jereev  City,  60  N.  J.  L.  109;  pointee,  and  the  fact  that  he  is  not 

Sutherland  v.  Jersey  CSty,  61  N.  J.  L.  given  a  hearing  before  discharge,  does 

436  \   Caulfield  v.  Jersey  Gty,  63  N.  J.  not  violate  the  provinons  of  the  Illinois 

L.  148;  People  o.  Mayor,  Ac.  of  Brook'  civil    service    law.     Fitzsinunons    v. 

hm,  149  N.  Y.  215 ;  People  r.  Waring,  O'Neill,  214  III.  494.     By  virtue  of  U* 

7   N.   Y.   App.    Div.   204;     People   t?.  pou?er  to  aWi»A  an  o/^,  aa  unnecesBaiy 

Squier,  10  N.  Y.  App.  Div.  415,  416;  or  for  purposes  of  economy,  the  board 

People  V.  Kinx,  13  N.  V.  App.  Div.  400 ;  may,  upon  abolition,  transfer  the  in- 

Matter  of  Kelly,  42  N.  Y.  App.  Div.  oumbent  to  another  petition  at  a  eaoA- 

283 ;  People  v.  Scannell,  48  N.  ¥.  App.  ler  salary  without  notice  or  a  hearing. 

Div.  445,  att'd  163  N.  Y.  699;  People  People   tt.   Board   of   Education,    114 

-.  Keating,  49  N.  Y.  App.  Div.   123 ;  App.  N.  Y.  Div.  1,  aff'd  187  N.  Y.  635. 


PeoplejirYork,53N.  Y.  App.Div,  429;  SwspeTwiw.  Notice  that  an  officer 
People  v.  Feitner,  58  N.  Y.  App.  Div.  or  employee  is  suspended  owing  to  a 
£94;   Eckerson  tt.  New  York,  80  N.  Y.    lack  of  work  without  pay  unl^  s 


App.  Div.  12,  aft'd  176  N.  Y.  609 ;  Mat-  time  as  his  eervices  may  be  required 
ter  of  Jones  «.  Willcox,  80  N.  Y.  App.  is  equivalent  to  a  discharge  because  it 
Div.  167.  shows  an  intention  to  dismisB.    McNa- 


Where  the  appointment  of  an  em-  mara  v.  Mayor,  dc.  of  New  York.  152 

ployee  of  a  city  is  accompanied  by  a  N.  Y.  228;  Wardlaw  o.  Mayor,  Ac.  of 

statement  that  his  oomptnaaUon  ia  pay-  New  York,  137  N.  Y.  194,  197 ;   Leth- 

abU  from  a  gpecific  appropriatum,  and  bridge  v.  Mayor,  &c.  of  New  York,  133 

it  is  provided  by  the  city  charier  that  N.  ¥.  232,  236. 

the  aggregate  salaries  of  the  city  em-         '  Womsley  e.  Jersey  City,  61  N.  J. 

ployees   sliall    not   exceed   the   tctal  L.  499;    Ingram  v.  Jersey  City  Water. 

amount  duly  appropriated  to  the  ro-  Com're,  63  N.   J.   L.   542 ;    People  v. 


...  »  f OT 

_.    .  .  __. ,.  _         ^  .  .  .     . .  is  not  shown  to  have  been  made 

consequence  of  insufficient  appropria-  in  bad  faith  merely  by  the  fact  that 
tjon  and  a  neceasaiy  reduction  of  force,  the  appropriation  was  not  exhausted 
and  a  statute  giving  him  a  hearing  and  at  the  end  of  the  year.  People  v.  De- 
an opportunity  to  make  explanation  partment  of  Health,  86  N.  Y.  App. 
has  no  application.  Lethbridge  v.  Div.  621,  aff'd  176  N.  Y.  802. 
Mayor,  Ac.  of  New  York,  133  N.  Y.  Whilst  a  person  holding  an  office  or 
232.  If  the  amount  of  an  appropria-  appointment  within  the  protection  of 
tion  for  salaries  is  not  sufficient  to  pay  the  dvil  service  law  does  not  acquire 
the  existing  salaries  of  the  persons  any  right  to  be  continued  in  service 
holding  offices  or  portions,  the  head  of  upon  the  abolition  of  the  office  or  upon 
the  department  need  not  scale  down  its  becoming  unnecessary,  the  appomt- 
tbe  Klaries  of  the  entire  force,  but  may,  ing  power  cannot  discharge  the  mcum' 
in  his  discretion,  dismiss  a  portion  of  bent  of  the  office  or  the  employee  tn 
it.  People  tj.  Department  of  Health,  mere  antieipalian  of  a  corisolxdation  of 
86  N.  Y.  App.  Div.  521,  aff'd  176  N.  Y.  the  office  held  by  him  with  another. 
602.  If  the  city  council,  in  good  faith,  The  removal  or  aischarge  can  only  be 
for  the  purpose  of  reducing  expenses,  effected  upon  the  consolidatian  bnng 
fuls  to  make  an  appropriation  lor  the  actually  made.  People  o.  Brookfield, 
salary  of  an  officer  and  directs  that  his  1  N.  Y.  App.  Div.  68.    When  a  i«- 
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dares  that  the  incumbent  of  an  abolished  office  shall  be  deemed 
suspended  without  pay,  and  shall  be  entitled  to  reinstatement  in  the 
same  or  any  corresponding  office  if  within  one  year  thereafter  there 
is  need  for  his  services,  the  power  to  determine  the  necessity  for  his 
services  is  vested  in  the  head  of  the  department  or  appointing  power, 
and  cannot  be  controlled  or  reviewed  by  the  courts.'  Similarly, 
when  the  statute  directs  that  if  the  duties  of  a  newly  created  posi- 
tion are  similar  to  those  of  an  abolished  position,  the  civil  service 
commission  shall  certify  the  incumbent  of  the  abolished  position 

moval   IB   oecaaioned  by  nn  abolilion  corresponding    ofSce    or    pomtion,    if 

of  the  office  or  position,  a  claim  tliat  within  one  yesr  thereafter  there   is 

the  abolition  ia  colorable  only  raisea  a  need  of  his  services,  and  after  the  aboli' 

question  of  fact  which  must  be  deter-  tion  of  an  office  and  the  consequent 

mined  b^  the  court  before  it  can  ^nt  auspension  of  the  incumbent,  a  diSer- 

a  writ  of  peremptory  mandamus  direct-  ent  office  or  podtion  involving  similar 

ing  his  remstatement.  People  f.Pahner,  duties  has  been  created  and  the  ap- 

3  N.  Y.  App.  Div.  389.     Sufficiencj;  of  pointing  power  takes  no  action  to  fill 

allegations  that   abolition   of  position  the   newly   created   office,  the  incum- 

was  colorable  only,  see  People  *.  Cole-  beiU  of  the  abolished  office  u  not  entitled 

man,  99  N.  Y.  App.  Div.  88.     But  in  to  mandamiu  requiring  the  appointing 

Indiana,  it   has  been   held,  in  a   case  officer  te   appoint   him  to  tbe   office, 

whetc  the  office  was  abolished  and  Need  for  the  aervicea  of  the  removed 

shortly  afterward   re-established,  that  officer  only  arises  within  the  meaning 

kn  oidinance  abolishing  the  office  of  of  the   statute   when   the   appointing 

city  attorn^  (who,  by  statute,  could  officer  takes  steps  to  fill  toe  newly 

only  be  removed  for  cause)  is  an  exer-  created  office.    Matter  of  Morrison  v. 

dse  of  legislative  power,  and  that  the  Cantor,  75  N.  Y.  App.  Div.  480,  alf'd 

courts  would  not  institute  any  inquiry  173  N.  Y.  646.    When  the  statute  de- 

into  tbe  motives  of  tbe  le^sUtive  de-  clares  that  upon  the  abolition  of  a 

partment  of  the  municipal  corporation  position    held   by   an   employee   pro- 

m  so  abolishing  the  office.    Downey  «.  tected  by  ite  provisions,  the  person 

State.  160  Ind.  578.  or  persons  legally  holding  such  office 

'  Hatter  of  CVToole  v.  Stewart,  75  or  filling  the  position  or  employment 

N.  Y.  App.  Div.  497;   Matter  of  Jones  thus   abolished   or  made   unnecessary 

B.  Willcox,  80  N.  Y.  App.  Div.   167.  shall  be  deemed  to  be  suspended  witb- 

Uoder  this  statute,  a  reitknul,  inttead  out  pay  and  shall  be  entitled  to  re- 

o/  a  mere  siaptnmon,  is  an  irre^iiar  instatement  in  the  same  office,  position, 

exercise  of  the  power  conferred,  which  or  emplcn'ment  or  in  any  correspond' 

may    be    corrected    by    mandamus,  ing  or  similar  office  or  employment. 

People  It.  Wells,  78  N.  Y.  App.   Div,  if  within  one  year  thereafter  there  is 

373.    The  tact  that  the  incumbent  of  need  for  his  or  her  services,  the  opeta- 

tbe    abolished    position    was    notified  tion   of  this  provision  is   not  limited 

that  he  was  discharged  does  not  con-  merely  to  excepting  a  person  holding 

stitute   any   ground   for   relief,    if   his  an   abolished   position  from  civil  eei^ 

S'  ;hts  were  in  fact  preserved  by  cer-  vice  examination  upon  reappointment; 
ying  the  abolition  of  the  office,  and  he  remains  duriag  the  penod  of  sus- 
his consequeitt  suspension,  to  the  civil  pension  without  pay  an  officer  or  em- 
service  commiasion  which  placed  him  ployee  of  the  city  entitled  to  all  the 
upon  tbe  list  of  those  elinble  to  re-  other  benefits  accruing  from  the  office 
instatement.  People  v.  Monroe,  99  and  which  are  not  suspended  or  an- 
N.  Y.  App.  Div.  290.  nulled  by  the  provisions  of  the  act,  — 
When  1^  statute  it  is  provided  tiiat  t.  g. ,  his  widow  is  entitled  to  a  death 
if  an  office  or  position  is  abolished  or  bwiefit  from  a  department  life  insui^ 
—  j_ _^  jjjg  pgpgoQ  holding  ance  fund,  if  he  dies  during  the  statu- 


the  same  shall  be  deemed  mupended  tory  period  of  employment.  Reidy 
without  pay  and  idiall  be  entitled  to  v.  City  of  New  York,  185  N.  Y.  141, 
reinstatement    in    tbe    same    or   any   reWg  103  N.  Y.  App.  Div.  361. 
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for  appointment  to  the  newly  created  position,  the  determination 
by  the  cximmission  of  the  question  whether  the  duties  are  similar 
involves  judgment  and  discretion  and  cannot  be  controlled  by  the 
courts.' 

§  480  (253).  Prac0«dlaga  to  uiiot«.  —  Respecting  the  proceed- 
ings to  amove,  it  has  already  been  observed  that  they  must  be  bad 
by  and  before  the  authorized  body  duly  assembled,  in  conformity  with 
the  rules  on  that  subject,  which  are  elsewhere  stated.'  The  pro- 
ceeding in  all  cases  where  the  amotion  is  for  cause  is  adversary  or 
judicial  in  its  character;  and  if  the  organic  law  of  the  corporation 
is  silent  as  to  the  mode  of  procedure,  the  substantial  principles  of 
the  common  law  as  to  proceedings  affecting  private  rights  must  be 
observed.* 

§  481  (254).  HotiM  of  ProoMdlnff  to  unoTo.  —  And  first,  the 
ofBcer  is  entitled  to  a  pergonal  notice  of  the  proceeding  against  him, 
and  of  the  time  when  the  trial  body  will  meet.  It  is  not  necessary 
that  the  notice,  citation,  or  summons  set  out  the  charges  in  det^l, 
but  it  should  contain  the  substantial  fact  that  a  proceeding  to  amove 
is  intended.*   The  analogies  of  the  ordinary  procedure  in  the  courts 

>  Matter  of  DoDovon  v.  Cantor,  8d  73  N.  H.  267;  State  v.  Bryce,  7  Ohio, 
N.  Y.  App.  Div.  60;  b.  c.  179  N.  Y.  414,  416;  Christy  v.  King6sher,  13 
627.  Okla.  585. 

'  Rex  V.  Taylor,  3  Salt.  231;  Rex  "Thia  proceeding"  (amoval  of  a 
V.  Sandys,  2  Barnard.  302;  Taylor  v.  tniBtee  of  the  university)  "ia  eBsen- 
Gloucester,  1  Roll.  409;  a.  c.  3  Bulst.  tially  adversary;  the  justice  of  the 
190;  Rexv.  Chalke,  1  Ld.  Raym.  225;  common  law  permits  no  inveatkation 
2  Kyd,  57 ;  Grant,  245,  275 ;  Willc.  of  facts  which  may  be  followed"^ by  a 
264,  pL  691 ;  Willc,  266,  pi.  698.  Ne-  loss  of  a  right  or  by  the  infliction  of 
cessity  tor  vote  or  corporate  act,  de-  a  penalty,  to  be  conducted  ex  Txtrtt." 
claring  the  removal  or  expultrion.  Per  Lane,  J.,  in  State  v.  Bryce,  7  Ohio, 
Commonwealth  v.  PennBylvania,  Ac,  part  ii,  (92),  414,  416.  Charter  mode, 
Institute,  2  Serg.  &  Rawie  (Pa.),  141 ;  if  prescribed,  must  be  pursued.  State 
Commonwealth  v.  German  Society,  15  v.  Vincennea  University,  5  Ind.  77; 
Pa.  St.  251;  Stadler  v.  Detroit,  13  Bacher'sCaae,  20Pa.  St.  425.  SeePeo- 
Mieh.  346.  Where  the  ordinance  create  pie  v.  Bearfield,  35  Barb.  (N.  Y.)  254 ; 
ing  an  office  expressly  reserves  to  the  State  v.  Watertown  Common  Council, 
dty  council  the  power  to  remove  the  9  Wis.  254 ;  Madison  v.  Korbly,  32  Ind. 
incumbent  at  pleasure,  the  repeal  of  74;  Tompert  n.  Litbgow,  1  Bush  (Ky.), 
the  ordinance  and  notice  to  him  ot  the   176. 

repeal  operate  as  a  removal.  Chandler  *  Queen  v.  Saddlers'  Co,,  10  House 
0.  Lawrence,  138  Mass.  213.  ot  Lords  Cases,  404 ;    State  v,  Bryce, 

•  Gillett  Town  Truateea  tt.  People,  7  Ohio,  414;  Rex  v.  RicbardsoD,  I 
13  Colo.  App.  553,  citing  text;  State  Burr.  517;  Rex  n.  Doncaster,  2  Burr. 
11.  Vincennes  University,  6  Ind.  77;  738.  See  1  B.  &  Ad.  942 ;  Reir.Liver- 
Andrens  v.  King,  77  Me.  224;  State  pool,  2  Burr.  723;  Bagg'a  Case,  11 
V.  Donovan,  89  Me.  448 ;  Hurdoclc  v.  Rep.  03 ;  Rex  v.  Wilton,  5  Mod.  269 ; 
Phillira  Academy,  12  Pick.  (Maaa.)  Exeter  v.  Clyde,  4  Mod.  37;  R«g.  v. 
244 ;  Ham  r.  Boston  Board  of  Police,  Ipswich,  2  Ld.  Raym.  1232;  Willc. 
142  Masa.   90;    Gibba  v.   Manchester,   264,  265;    Innea  p.  Wylie,   1  C.  4  K. 


-,yCoo^le 


S  481  NOTICE   OF   PBOCEEDINO  TO   REMOVE  809 

of  the  State  (in  the  absence  of  statute  or  by-law)  may  be  followed, 
respecting  such  detaib  as  the  notice  or  summons,  mode  of  service, 
&c.  Notice  may  be  diaperued  toitk:  1.  By  appearance  and  answer 
to  the  charges.'  2.  By  a  total  desertion  of  the  place,^  so  that  it  is 
not  practicable  to  give  the  notice ;  as  where  the  officer  has  perma- 
nently, not  temporarily,  left  the  municipality  and  reudes  constantly 
elsewhere  with  hia  family.  Though  hi  may  have  been  absent  or 
left  the  borough,  yet  if  he  return  and  be  in  the  place  at  the  time  of 
the  amotion,  he  is  entitled  to  notice.*  If  the  amotion  be  for  good 
cause,  such  as  conviction  of  an  infamous  crime,*  or  the  repeated 
declaration  of  the  officer  that  he  would  not  discharge  the  duties  of 
his  office,*  while  it  would  be  more  regular  to  give  the  notice,  yet  its 
omission  will  not  entitle  him  to  a  mandamm  to  be  restored ;  for  if 
restored  he  could  be  amoved  again,  and  the  c'ourts  will  not  order 

257 ;  South  F.  R.  Co.,  In  re  5  Ind.  105 ;  essential,  though  the  charter  be  aleat 

People  V.   St.    Pranciscua   Benevolent  as  to  the  procedure  to  be  adopted  in 

Society,  24  Hon.   Pr.    (N.   Y.)  216;  Buch  a  case.    SUte «.  St.  Louis,  90  Ho. 

DeUcqr  11.  Neuse  River  Nav.  Co.,  1  19. 

Hawks  (N.  Car.),  274;  CommoDWealth         >  Willc.  264;  Rex  c.  Wilton,  2  Salk. 

V.    PenitBylvania   Benef.    Institute,    2  428;    R^.  v.  Ipswich,  2  Ld.  Raym. 

Serg.  A  Hawle  (Pa.),  141;    Society  c.  1232;   Rex  v.  Faversham  Fishermea's 

Vandyke,  2  Whart.  (Pa.)  309;  Nichols,  Co.,  8  Term  R.  358;  Rex  c.  Carmathen, 

In  re,  6  Abb.  New  Cas.  (N.  Y.)  474;  1  Maule  &  Sel.  8S7;    b.  p.  Common- 

B.  c.  67  How.  Pr.  95;   People  v.  Com-  wealth  v.  Pennsylvania  Benet.  Insti- 

- -■    '-     B,  4c.,  of  Brooklyn,  106  N.Y.  tute,  2  SerR.  &  Rawle,  141 ;  Hayden  o. 


64;    Rockford  v.  Compton,  115   lU.  Memphis,  100  Tenn.  582. 
App.  406;   Chicago  v.  People,  210  lU.         Participation   in   the    tnal    without 

84,  rev'g  111  lU.  App.  594;   Powell  v.  objection   to   the   r^ularity   or   suffi- 

Bullis,  221  IIL  379;  Todd  *.  Dunlap,  cioncy  of  the  notice,  or  the  regularity 

99  Ky.  449 ;  State  v.  Dtinovan,  89  Me.  or  sufficiency  of  the  procedure  adopted 

44S;    State  v.   Walker,   68   Ho.   App.  is   a   waiver   of  all   technical   defects. 

110;    Gibbs  v.  Manchester,  73  N.  H.  Joyce  v.  Chicago.  216  lU.  466,  aTg  120 

265 ;   Devault  *.  Camden,  48  N.  J.  L.  111.  App.  398 ;   Hill  v.  Mayor  of  Boston, 

433;  AyerBw.  Newark,  49  N.J.  L.  170;  193  Mass.  569;    Streeter  r.  Worcester, 

Loper  V.   MiUville,   63  N,   J.   L.   362;  177   Mass.   29;    Oesterreich  v.   Fowle, 

Haridey  v.  Cape  May  Point,  55  N.  J.  L.  132  Mich.  9 ;   People  v.  Board  of  PoUce 

104,  107 ;  Duerr  v.  Newark,  65  ».  J.  L.  Com'ni,  93  N.  Y.  97 ;   People  o.  French, 

272;  People  v.  Nichols,  79  N.  Y.  682;  102  N.  Y.  583;    People  v.  Brookfield, 

rev-g  18Hun  (N.  Y.),  539;   Peoples.  6N.  Y.  App.  Div.  445:  aff'd  ISl  N.  Y. 

Wright,  7  N.  Y.  App.  Div.  185 ;    aff'd  674 ;  People  r.  Scannell,  80  N.  Y.  App. 

150  N.  Y.  444;   Chnsty  r.  Kngfisher,  Div.  320;  State  ».  Kirkwood,  15  W^. 

13  Okla.  586,  quoting  text.  298. 

Where    the    power    of    removal    is         '  Willc.  265,  266 ;  Grant,  245 ;  Rex 

vest«d  in  the  mayor  for  cause,  he  acta  v.  Harris,  1  B.  &  Ad.  936;    Rex  ti. 

judicially,  and  a  writ  of  prohibition  Shrewsbury,  Cases  temp.  Hardw.  147; 

will  lie  against  him   if  he  exceeds  his  7  Mod.  202;    R«g.  v.  Trueboy,  2  Ld. 

Biisdiction.      People    v.    Cooper,    57  Ravm.    1275;    11  Hod.   75;    Rex  v. 

ow.Pr.(N.Y.)416.   If  the  incumbent  Grimes,  6  Butt.  2601;    Rex  o.  Lei- 

of  an  office  uses  the  office  as  a  meana  cester,  4  Burr.  2089. 
of  wroiu-doing,  this  is  a  good  cause  of        *  Rex  v.  Leicester,  4  Burr.  2089. 
removal!  though  the  acts  in  question        *  Angell  A  Ames  Corp.  S  422,  where 

are  not  of  an  official  nature.  lb.  Where  this  opinion  is  expressed ;  Grant,  265; 

power  is  given  to  remove  for  cause,  a  Rex  *.  Chalke,  1  Ld.  Raym.  225. 
specification    of    the    charges,    notice,         *  Rex  v.   Axbiidge,  2  Cowp.   523; 

■nd  an  opportunity  to  be  heard,  are  see  2  Term  R.  182 ;  Grant  Corp.  245. 
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a  restoration  where  they  can  see  that  there  b  good  ground  of  re- 
moval, and  that  the  order  to  restore  would  be  without  practical  and 
useful  effect.*  With  these  exceptions,  the  party  is  entitled  to  notice 
of  the  intention  to  amove,  so  that  he  may  have  full  and  fair  oppor- 
tunity to  be  heanl  in  his  defence. 

§  482  (255).  Tb«  Ob«s«i  mnit  be  formulated:  Opportunity  to 
detend.  —  There  must  be  a  charge,  or  charges,  gainst  him,  apecifl- 
caily  stated,  with  substantial  cert^ty;  yet  the  technical  nicety  re- 
quired in  indictments  is  not  necessary.'  And  reasonable  time  and 
opportunity  mvst  be  given  to  answer  the  charges  and  to  produce  his 
testimony;  and  he  is  also  entitied  to  be  heard  and  defended  by 
counsel,  and  to  cross-examine  the  witnesses,  and  to  except  to  the 
proofs  against  him.*-  If  the  charge  be  not  denied,  still  it  must,  if  not 

>  Rex  n.  Griffiths,  5  B.  &  Aid.  TZS  \  definite  charge  has  been  preferred 
see  Blasrave'e  Caee,  2  Sid.  6,  49,  72;  sfainst  ftn  employee  of  the  city  and 
Bex  c.  Rowe,  1  Show.  188;  b.  c.  Cajth.  the  city  authoritiea  have  heard  Eind 
Idfl;  Stat«  V.  New  Orleano,  107  Ia.  convicted  him  on  that  charge  onlj'. 
632,  quoting  text;  Grant,  Corp.  245.  they  CEUinot  remove  him  on  that  ground 
If  one  irregularly  amoved  for  good  and  also  on  one  or  more  other  grounds 
cause  be  restored  by  mandamiu,  be  upon  which  no  charges  were  preferred 
may  be  again  amoved  by  regular  pro-  or  hearing  had.  People  v.  Humphrey, 
ceedings  de  luno.  Taylor  v.  Gloucester,  166  N.  Y.  231,  rev'g  22  N.  Y.  App. 
3  Bulst.  leO;  Reg.  «.  Ipswich,  2  Ld.  Div.  632.  A  charse  preferred  againet 
Raym.  1232.  In  such  case  the  office  an  officer  as  ground  for  removal  skovid 
is  vacated  from  the  time  of  the  second  be  in  writing,  in  such  form  that  he  can 
amotion ;  the  procMdlnjp  do  not  re-  clearly  understand  the  ground  assigned 
late  back  to  the  former  irregular  amo-  for  hia  removal,  but  it  need  not  be 
tlon.    Willc.  269,  pi.  707,  formulated  in  technical  language  similar 

'  Tompert  o.  Lithgow,  1  Bush  (Ky.),  to  that  of  a  declaration  or  indictment. 
176;  Rex  «.  Lyme  R«ia,  Doug.  177;  Joyce u.  Chicago,  216  lU.  466,  aff'g  120 
Ba^s  Caae,  11  Coke,  S3;  a.  c.  1  RoU.  lU.  App.  398;  Lindblom  v.  Doherty, 
225;  Gbver,  334;  WiUc.  267;  Croly  «..  102  111.  App,  14;  Stote  v.  Common 
Sacramento,  119  Cal.  229;  Denver  «.  Council  of  Superior,  90  Wis,  612. 
Darrow,  13  Colo,  460;  Gillett  Town  SvecifieaUon  of  eharget  against  [Ktlice 
Trustees  v.  People,  13  Colo.  App.  553;  officer  held  insufficient  when  neither 
Rockford  «,  Compton,  115  111.  App.  the  time  nor  place,  nor  the  approxi- 
406,  415;  Andrews  c.  lUng,  77  He.  224,  mate  time  or  place,  of  the  commission  of 
234 ;  Hallgren  *.  Campbell,  82  Mich,  the  alleged  offence  was  sUted.  People 
255;  State  n.  Walker,  68  Mo.  App.  110;  e,  Elmendorf,  42  N.  Y.  App.  Div.  306. 
Gibbs  V.  Manchester,  73  N.  H.  265;  '  State  e.  Bryce.  7  Ohio,  414;  Rex 
Peoplei'.Hayden,80Hun  (N.  Y.),397;  o.  Richardson  1  Burr,  517;  Rex  e. 
People  V.  Police  Com'ra,  93  N.  Y.  97;  Liverpool,  2  Burr.  723;  Murdock  v. 
People  *.  Humphrey,  156  N.  Y.  231,  PhilUpe  Academy,  12  Pick.  (Mass.) 
1^1^22  N.  Y.  App,  Div.  632;  People  244,  where  the  requisitciB  of  a  valid 
D,  Welles,  18  N.  Y,  App.  Div,  132;  proceeding  to  amove  are  stated.  Rex 
People  V.  Elmendorf,  42  N.  Y.  App.  v.  Chaike,  1  Ld,  Raym.  226;  Rei  r. 
Div.  306;  People  n.  York,  53  N.  Y.  App.  Derby,  Gas.  temp.  Hardw.  165;  anle, 
Div.336;  People n.  Scamiell,  80  N.  ¥.  |  481,  note;  Bakely  v.  Nowrey  68 
App.  Div.  320;  Hayden  v.  Memphis,  N.  J,  L,  95;  affd  68  N,  J.  L.  732; 
100  Tenn.  582 ;  State  v.  Common  Coun-  Bowlby  i>,  Dover,  68  N.  J.  L.  97 ;  Feo- 
cil  of  Superior,  90  Wis.  612.  pie  ti.  Nichols,  79  N.  Y.  582,  rev'g  18 

Citizen  may  prefer  charges  against  Hun  (N.  Y,)  539 ;  People  v.  MeCart- 
Bubordinate  officer.  Lindblom  n.  Do-  ney,  34  N.  Y.  App.  Div.  19;  Matter 
berty,  102  III.  App.  14.    When  a  tingle  of  Du  Hahaut,  43  N.  Y.  App.  Div.  £& 
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admitted,  be  examined  and  proved.*    But  the  technical  rules  that 
have  been  judicially  adopted  with  reference  to  criminal  prosecu- 

8ee  also  Peopte  v.  Board  oS  Fire  Com'rs,  counael  ia  unusual  and  niight  tend  to 

72  N.  Y.  445     In  Ma*^ehu»ett»,  it  is  prove  an  arbitrary  or  unfair  exercise 

hdd   that   the   liearing   need   not   be  of  the   removing  power,   it   does   not 

public.     Hogan  v.  CoQins,  183  Mass.  necesBanly  render  tbe  removal  invalid. 

43.  Avery  v.  Studley,  74  Conn.  272. 

Where  a  party  is  protected  from  The  past  record  of  an  oiEcer  cannot 

leinovBl  from  a  public  office  or  em-  be  conguUred  in  determining  his  Kuilt 

pkoTDeut  except  for  cauM  to  be  aaeer-  or  innocence ;    but  it  may  be  con^d- 

(oMMJ  and  adjudged  a»  matter  of  fact  ered   for  the  purpose   of  det«nnining 

i^ion  a  hearing,  the  proceeding  ia  iWi-  the  punishment  to  be  awarded  after 

aal  ia  character  and  the  ttibuDal  be-  he  has  been  found  guilty.     People  v. 

fore  which  the  invest^tion  is  had  French,  119  N.  Y.  502;  People  v.  Koose- 

caonot  dispense  with  the  usual  form  velt,  108  N.  Y.  488,  aff'g  4  N.  Y.  App. 

of   procedure   by   acting    upon   state-  Div.  611;   People  v.  Macfjean,  57  Hun 

ments  not  given  under  the  reapouffl'  (N.  Y.),   141 ;    People  v,  Wurster,  91 

bility   of  an   oath.     People  v.   Police  Hun  (N.  Y.),  233 :  People  t>.  Roosevelt, 

Com^re,  155  N.  Y.  40  rev'g  12  N.  Y.  1  N.  Y.  App.  Div.  677;    People  v. 

App.  ffiv.  628;    People  v.  McCartney,  Roosevelt,  2  H.  Y.  App.  Div.  498,  aff'd 

34   N.    Y.   App.   Div.    19;     Peopte   v.  151  N.  Y.  675;    People  v.  Roosevelt, 

York,  45  N.  Y.  App.  Div.  503 ;    Peo-  2  N.  Y.  App.  Div.  536,  aff'd  153  N.  Y. 

&!..  York.  51  N.  Y.  App.  Div.  502 ;  657 ;  People  v.  Roosevelt,  7  N.  Y.  App. 

pie  V.  York,  166  N.  Y.  682,  rev'g  Div.  144;  People  w.  Roosevelt,  13  N.  Y. 

68  N.  Y.  App.  Div.  624.    See  also  Peo-  App.  Div.  404 ;    People  v.  York,  50 

"        Wey,  166  N.  Y.  231,  rev'g  N.  Y.  App.  Div.  359 ;   People  v.  York, 

.).  Div.  632.    Rule  is  other-  52  N.  Y.  App.  Div.  2SS.     But  to  set 

wise  in  \^uamtin  in  tiie  absence  of  aside  the   removal,   it  must  afBrma- 

a  statute  requiring  the  oath  to  be  ad-  tively  appear  that  the  record  was  im- 

ministered.      NefaHing  v.    State,    112  properly  used  for  the  puipose  of  de- 

Wis.  037.    But  the  fact  that  the  record  termining  the  officer's  guilt.     If  that 

returned  on  certiorari  does  not  disclose  does  not   appear,   it  will  be  assumed 

whether  the  witnesses  were  sworn  or  that  it  was  used  only  for  a  proper  pur- 

~~'  '    ~  t  sufficient  to  invalidate  the  pose.     People  e.  Roosevelt,  2  N.  Y. 

K8  on  the  trial  of  the  accused  App.  Div,   498,  aff'd   151  N,  Y.  675; 

The  presumption  is  that  the  People  v.  Roosevelt,  2  N.  Y.  App.  Div. 

officer  conducting  the  trial  acted  U^ally  536,  aff'd  153  N.  Y.  657;  People  v. 
nnlii  the  contrary  appears.  People  Roosevelt,  17  N.  Y.  App.  Div.  301 ; 
».  Moss,  34  N.  Y.  App.  Div.  475.  People  v.  ScanneU,  56  N.  Y.  App.  Div. 
A  board  of  aldermen,  sitting  in  a  51;  People  v.  Lewis,  111  N.  Y.  App. 
judicial  capacity  ae  a  court  of  impeach-  Div.  375,  aS'd  186  N.  Y.  683.  The 
ment  to  try  charges  preferred  agtunat  affidavits  or  testimony  of  tbe  commie- 
a  city  officer  by  another  branch  of  the  sioners  who  conducted  the  trial  and 
municipal  goveming  body,  is  a  court  dismissed  the  officer,  but  who  have 
of  limited  jurisdiction,  and,  if  not  themselves  gone  out  of  office,  cannot 
sworn,  or  not  sworn  by  an  officer  au-  be  received  for  the  purpose  of  invalidat- 
thoriied  to  administer  oaths,  their  pro-  ing  their  proceedings  by  showing  that 
ceedings  and  judgment  of  guilty  are  the  past  record  of  the  officer  was  con- 
votd,  and  create  no  vacancy.  Tom-  sidered  in  determining  his  guilt,  when 
pert  V.  Lithgow,  1  Bush  (Ky.),  176.  that  fact  is  not  disclosed  by  the  record 
When  the  statute  confers  upon  an  of  the  trial  made  pursuant  to  statute. 
officer  the  right  to  a  hearing,  he  is  en-  People  v.  York,  78  N.  Y.  App.  Div. 
titled  to  Uu  auitlanee  of  eoanael  at  the  432,  aS'd  174  N.  Y.  533.  Stnct  con- 
hearing.  People  V.  Thompson,  94  formity  with  the  modes  of  procedure 
N.  Y.  451,  4&;  People  v.  Hannan,  of  trials  appUcable  to  trials  in  courts 
66  Hun  (N.  Y.),  469,  afTd  126  N.  Y.  of  law,  is  not  required  and  the  legality 
691 ;  People  b.  O'Briro,  9  N.  Y.  App.  of  the  trial  is  not  affected  by  the  older 
Div.  428;  People  v.  Flood,  64  N.  Y.  in  which  the  proofs  are  received.  Peo- 
App.  Div.  209;  Christy  v.  Kingfisher,  pie  v.  McClave,  123  N.  Y.  612. 
13  Okla.  &85.  But  in  Connectteui  it  '  Rex  v.  Faversham  Fishermen's 
is  hekl  tbftt,  while  the  refusal  to  allow  Co.,  8  Term  R.  356;  Harman  v.  Ta{v- 
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tions  are  not  to  be  applied  to  these  investigatioDS,  for  while  it  is 
proper  that  proceedings  to  deprive  persons  of  commoo  rights  for 
alleged  crimes  should  be  confined  within  strict  limits,  the  removal 
of  incompetent  or  ill-behaved  officials  from  their  positions  of  au- 
thority and  responsibility  should  be  easy  and  prompt,  and  no  forms 
should  be  requisite  which  are  iiot  in  themselves  substantial  safe- 
guards of  justice.' 

§  483.  Ooiutitatioii  of  Trial  Board;  DiaqoaUflcatloii  of  r«nu>v< 
lag  Powu.  —  The  iruU  board  mvst  be  constUvted  according  to  the 
requirements  of  the  statute,  or  the  rules  and  regulations  of  the  civil 
service  commission,  where  these  are  applicable.'    Upon  a  trial,  the 

gindea,  1  East,  555 ;  Willc.  267 ;  eatential  to  the  constitution  of  the  legal 
lover,  334 ;  Murdock  «.  PtuUipB  body,  and  if  one  act  in  the  trial  of  such 
Academy,  12  Pick.  (Mass.)  244 ;  a  chaiige  as  mayor,  who  is  Dot  such  de 
Christy  v.  KingfiBher,  13  Okla.  585,  jure  (or  de  fado),  the  order  of  remov&l 
quoting  text.  A  municipal  officer,  is  void.  Hadley  v.  Havor,  &c.  of  Al- 
when  removed  by  the  corporation  ap-  bony,  33  N.  Y.  603.  Where  the  officer 
pointing  him,  is  entitled  to  actual  notice  was  "subject  after  hearins  to  removfj 
of  his  removal,  and  to  compensation  by  the  nuiyor,  by  and  with  the  advice 
until  he  receives  such  notice.  Jarvis  and  consent  of  the  aldermen,"  it  was 
V.  Mayor,  ^c.  of  New  York,  2  N.  Y.  held  that  the  hearing  should  liave  been 
Leg.  Obs.  396.  The  failure  of  the  ac-  bv  a  board  counting  of  the  mayor  and 
cused  officer  to  take  the  stand  in  his  aldermen ;  a  hearing  by  the  aldermen 
own  behalf  does  cot  raise  a  preaump-  alone  was  held  insumcient,  though  the 
tion  of  guilt  as  to  matters  not  estab-  officer  had  consented  to  it.  It  was  also 
hshed  by  competent  evidence.  People  held  that  the  mayor  and  aldermen 
v.  Greene,  89  N.  Y.  App.  Biv.  296.  A  should  first  find  as  a  fact  and  adiudi- 
plea  of  ^ilt^  entered  without  other  cate  that  such  cause  for  removal  ex- 
evidence  justifies  a  .conviction  of  a  vio-  isted,  before  a  valid  order  of  removal 
lation  of  the  rul^  and  a  dismissal  could  be  made.  Andrews  v.  King,  77 
therefor.  People  v.  Yoric,  63  N.  Y.  Me.  224.  Specific  provision  of  charter 
App.  Div.  336.  construed  to  give  power  of  removal  to 

'  Devautt  v.  Camden,  48  N.  J.  L.  the  mayor  and  council,  and  not  to  the 
433 :  Ayers  v.  Newark,  49  N.  J.  L.  170 ;  council  alone.  Charies  v.  Hoboken,  27 
Reilly  V.  Jeraey  Qty,  64  N.  J.  L.  508.   N.  J.  L.  203. 

A. reasonable  notice  and  a  fair  hearing  When  the  power  of  appointment 
and  investigation,  without  formality  and  removal  is  vtaUd  in  a  board,  a  com- 
in  the  proc^ure,  at«  all  that  are  le-  mittee  thereof  cannot  prefer  charges 
quired.  Ayera  v.  Newark,  49  N.  J.  L.  against  one  of  the  board's  appointees, 
170.  and  give  a  hearing  thereon,  —  at  least, 

'  Chieam  v.  People,  210  111.  84,  without  an  express  reference  of  the 
rev'g  111  III.  App.  594.  The  lensla-  matter  to  the  committee  by  resolution 
ture  may  change  the  trUntnal  to  hear  or  by-law  duly  adopted;  andaremoval 
and  determine  a  charge  against  an  offi-  by  tne  board  on  the  report  of  the  com- 
cer,  and  a  statute  making  such  change  mitt«e  without  any  hearing  before  the 
as  to  past  o^ences,  is  not  retroactive  board  is  invalid.  Craigie  v.  New  York, 
if  it  does  not  affect  the  oEfence  itself,  114  N.  Y.  App.  Div.  880.  A  board  of 
or  increase  or  diminish  the  liability  or  police  commissioners  which  has  power 
penalty.  People  v.  Coyle,  55  N.  Y.  to  make  rules  for  the  government  and 
App.  Div.  223.  Where  by  statute  the  discipline  of  the  police  power,  may 
mayor,  recorder,  and  an  alderman  are  adopt  a  rule  that  the  tettimony  theul 
constituted  a  body  to  try  charges  ba  taken  before  one  commiieioner,  and 
against  policemen  appranted  by  the  submitted  to  the  board.  People  e. 
corporation,  with  power  to  suspend  or  Police  Com'rs,  93  N.  Y.  97;  People  v. 
lemove,  the  pre»enee  of  the  ma^ar  it  Bd.  Police  Com'rs,  20  Hun  (N.  Y.), 
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bearing  should  be  full  and  fair,  and  where  it  appears  that  through 
deagn,  or  inadvertence,  this  has  not  been  accorded,  a  judgment 
of  removal  should  be  set  aside  and  the  removed  officer  reinstated.' 

402;   People  v.  Police  Com'rs,  31  Run  delegatioa  or  by  rule  of  the  department 

(N.  v.).  -10.     Under  the  proviaion  of  to  try  the  chai^eB.     People  v.  Greene, 

aueh   rule   that   in   case  testjmonj   be  97  N.  Y,  App.  Div.  404.    Under  thia 

heard  by  less  than  three  commisaioiierH,  statute  the  deputy  commissioner  before 

it  ahall  be  laid  before  and  examined  by  whom  the  charge  may  be  examined, 

tiiB  several  cDmrnissioners  before  judg-  heard,  and  inveatigated,  is  not  required 

ment  thereon,  it  is  not  neceasaiy  that  to  inake  a  nritteu  finding  of  guilt  in 

the  testimony  be  exunined  by  all  the  order  to  give  the  police  commissioner 

commissioneiB ;    it  is  aufBcient  if  it  be  authority     to     convict     and     puoiah. 

laid  before  and  examined  by  the  sev-  People  v.   Partridge,   180  N.  Y.  237, 

era!    commiamoneis    cooBtitutine    the  icv'g  95  N.  Y,  App.  Div.  633;   People 

board^  at  a  regular  meeting   when  a  v.   McAdoo,   112   N.  Y.   App.   Div.  32 

majonty  is  present.    People  e.  Board  (overruling    People    v.  Partridge,  87 

of  PoUce  Com'ra,  99  N.  Y.  676.     If  the  N.  Y.  App.   Div.    573;  and   People  v. 

board  having  the  power  of  removal  is  Partridp^e,  93  N.  Y.  App.  Div.  473). 
composed    A    several    commissioners,         Additional  police  commissioner  a; 


. a  trial  or  proceeding  is  had  before  pointed   or  created   pending  the  trial 

a  (angle  commissioner  and  the  term  o/  of  an  officer  held  not  to  be  entitled  to 

Otat  cojnmismantr  expiret,  and  the  other  take  part  in  the  trial.     Tibbs  v.   At- 

comnuBsioiiera  in  office  at  the  time  of  lanta,  125  Ga.  18.    The  incumbent  of 

bearing  are  removed  before  the  testi-  an  office  created  subsequent  to  the  act 

mony  is  acted  upon,  their  successors  charged  and  expressly  given  power  and 

cannot  diarnim  upon  the  proceedings  juriMiction  over  the  department,  has 

b»d.    That  proceeding  terminated  witD  jurisdiction    to    bear    and    determine 

tbe  retirement  or  removal  of  the  com-  charges  preferred  against  a  member  o( 

iniseioners  in  office  at  the  time  of  the  the  department  prior  to  the  date  of  the 

heariiig.    People  v.  Roosevelt,  7  N.  Y.  creation  of  the  office.    People  v.  Coyle, 

App^Div.  144.  56  N.  Y.  App.  Div.  223.     In  detennin- 

Wben  a  deputy  hat  power  to  ad  for  in^   charges    of   incompetency   or  un- 

Ae  head  of  the  departmerd  in  case  of  ab-  faithfulness,  the  mayor  may  consider 

•ence  or  sickness,  the  deputy  may  hear  acts  of  the  officer  wbich  occurred  be- 

and  detemune  charges  against  a  sub-  fore  the  mayor's  term  of  office  b^an. 

ordinate  and  remove  him  from  office.  Avery  o.  Studley,  74  Coim.  212 ;   PeO' 

But  be  cannot  hear  the  testimony  and  pie  v.  Elmendon,  57  N.  Y.  App.  Div. 

ctHiduct  the  trial  during  the  absence  340. 

of  his  principal,  and  l^ve  it  to  the       The  fact  that  a  former  mayor  of  a 

principal  to  pass  upon  the  evidence  in  city  had  the  acts  of  the  accused  officer 

the  absence  of  the  accused  subordinate  brought  to  his  attention  and  took  no 

and  without    a    hearing.      People  s  action  thereon,  does  not  preclude  the 

Hamilton,  84  N.  Y.   App.    Div.   369.  present      mayor      from     entertaining 

If   the   deputy  receives    an    express  charp«  founded  on  these  acts  and  ei- 

delegation  of    the  power  of  his  chief  ercising  the  power  of  removal.     Aveiy 

for  a  limited  time,  a  decision  rendered  c.  Studley,  74  Conn.  272.    The  fact  that 

after    that    time    has    expired    is    a  the  charges  are  stale  and  that  a  former 

nuIKty,    thouzh    made    on    teetimony  mayor  refused  to  con^der  them  may  be 

taken  before  nim  while  the  delegation  considered  by  the  court  in  determin- 

was  in  force.      People  o.  Honroe,  105  ing  whether  t"he  evidence  is  sufficient  to 

N.  Y.  App.  Div.  81.    Trial  and  con-  reasonably  sustain  the  temoval.    Peo- 

viction  bidore  deputy,  and  determina-  pie  v.  Hogan,  101 N.  Y.  App.  Div.  216. 
tion   of    punishment   by   police   com-         '  People  v.  Greene,  170  N.  Y.  195, 

miadoner,  who  is  the  head  of  depart-  rev'e  91  N.  Y.  App.  Div.  613;   People 

ment,  held  to  be  authorized  by  statute,  u.  l&rtin,  17  N.  Y.  App.  Div.  655,  aff'd 

People  «.  Partridge,  86  N.  Y.  App.  Div.  164  N.  Y,  775 ;   People  v.  Stuigis,  91 

310;  Peoplen.  Partridge,  87  N.Y.  App.  N.  Y.  App.  Div.  286;  People «.  Oreene, 

Div.  573;  Peoples.  Partridge,  88 N.Y.  179  N.  Y.  253,  256,  rev^g  94  N.  Y. 

App.  Div.  00.    But  under  tine  statute  App.  Div.  287.    When  the  chargee  are 

it  was  also  held  that  the  deputy  must  preferred  to  the  head  of  the  department 

be  expraeely  authoiiied  either  by  special  by  a  superior  of  the  accused  t^oer  and 
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Hence,  if  It  appears  that  by  the  action  of  the  trial  board  or  judge 
or  in  reliance  upon  his  assurance  the  accused  has  been  induced  to 
withhold  testimony  in  his  favor,  and  has  thereby  been  prejudiced, 
a  jud^ent  of  removal  against  him  should  be  set  aside.'  But  the 
body  or  officer  in  whom  the  power  of  removal  is  vested  is  not  sub- 
ject to  all  the  rules  governing  the  courts  in  the  transaction  of  busi- 
ness, and  interest  or  conduct  on  the  part  of  members  of  the  trial 
board  which  might  disqualify  a  strictly  judicial  officer,  will  not 
necessarily  invalidate  a  removal.*  The  proceeding  being  adminis- 
trative in  its  purpose,  the  fact  that  the  charges  are  preferred  by  the 
trial  board  or  officer,  is  not  a  ground  of  disqualification,*  unless 
it  should  appear  from  the  acts  and  conduct  of  the  trial  board  or 
judge  that  his  attitude  towards  the  accused  officer  is  such  that  the 
decision  of  removal  is  not  in  fact  the  dedsion  of  an  impartial  or  fair 
tribunal.* 

tbe  head  of  depaJtment,  after  express-  and  during  the  trial  by  a  member  of 
ing  tbe  opinion  thai  they  have  not  been  the  boatd  of  commiaBJonera,  who  took 
suBtoineit,  diBchaTgea  the  accused  under  part  in  the  proceedings,  but  did  not 
the  threat  of  his  superior  to  rem^  if  vote  on  the  question  of  Kuilt  or  imio- 
he  is  not  dismissed,  the  diamimalwiU  be  eence,  held  not  to  invalidftte  the  pro- 
set  aside.  People  o.  Monroe,  97  N.  Y.  ceedings  of  the  board.  Tibbs  v.  At- 
App.  Div.  283.  tanta,  125  Ga.  18. 

'  People  V.  Martin,  17  N.  Y,  App.        '  People  v.  Common  Coundl  of  Au- 

Div,  555,  affd  154  N.  Y.  775.  bum,  85  Hun  (N.  Y.),  601 ;    Fuller  v. 

'  State  V.  Common  Council  of  Supe-  Attorney-General,  98  Mich.  06;  People 
nor,  flO  Wifl.  612;  People  ti.  York,  5p  ti.  Sherman,  66  N.  Y.  App.  Div.  231; 
N.  Y.  App.  Div.  336.  The  fact  that  an  Riexins  n-  Richards,  97  Tex.  220;  Btata 
alderman  will  act  as  mayor  in  case  of  v.  Common  Council  of  Bupenor,  00 
the  removal  of  tbe  latter,  and  that  an-  Wis.  612.  But  see  to  the  contnrp, 
other  signed  the  chaisee  upon  which  People  e.  Saratoga  Springs,  4  N.  Y. 
tbe  mayor  is  under  trial  by  tbe  common  App.  Div.  399;  P«ople  v.  Roosevelt, 
oounol,  does  not  prevent  lh«m  from  23  N.  Y.  App.  Div.  633.  IKiection  to 
fitting  a*  metiAera  of  the  amneS  on  police  captain  to  pmfer  charges  against 
the  tnal.  State  «.  Common  Council  of  police  officer  does  not  disqualify  deputy 
Superior,  90  Wis.  612.  When,  by  stat-  pving  the  direction  to  hold  the  trial 
ute,  the  mayor  or  head  of  department  People  v.  Greene,  106  N.  Y.  A.pp.  Div. 
is  the  only  tribunal  authorized  to  tiy  230,  oTd  184  N.  Y.  565. 
obargea  against  an  officer,  prejudice  *  People  v.  Roosevelt,  23  N.  Y.  App. 
against  the  removed  officer  does  not  Div.  533 ;  People  v.  Sturgis,  91  N.  Y. 
deprive  him  of  jurisdiction,  for  othei^  App.  Div.  286.  The  mayor  ol  a  city, 
wise  the  officer  could  not  be  tried  or  who  presided  at  tbe  trial,  preferred  and 
removed,  however  flagrant  the  offence,  formulated  chai^  agniiiBt  a  police- 
People  V.  Hagee,  55  N.  Y'.  App.  Div.  man,  took  an  mterest  in  procuring 
195;  People  v.  Elmendorf,  57  N.  Y.  witnesses  to  support  them,  had  pr«- 
App.  Div.  340.     The  fact  that  the  viously  removed  the  officer  from  his 


pohce    commtBsioner     has     discussed  poation  and  had  made  declarations  to 


ofaargea  against  a  patrolman  with  the  the  effect  that  he  would  get  rid  of  hioi. 

captain  who  preferred  the  charge,  and  It  was  held  upon  a  review  of  the  testi- 

luu  stated  to  the  accused's  councd  that  mony  that  the  decision  of  the  majrar 

be  is  guilty  of  the  charge,  does  not  removing  the  officer  was  not  impartial 

deprive   the   commissioDer  erf Jurisdic-  or  unbiassed,  and   that   the    removal 

tion  to  try  the  patrolman.     People  e.  must  be  set  aside.    People  v.  Elmen- 

Partridge,99N.Y.App.Div.  410,afPd  dorf,  61  N.  Y.  App.  Div.  173 ;  8.0.166 

180  N.  Y.  542.    Expressions  of  opinion  N.  Y.  676.     In  a  later  case,  this  deoi- 

«/  gttSt  of  tbe  accused  officer  prior  to  sioa  was  esplaiiwd  upon  the  ground 
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}  4S4.  Power  of  Oonrti  to  raviaw  BamoTkl  tor  Ofttu«.  —  As 
pointed  out,  the  removal  of  a  public  officer  for  cause,  even  after  a 
hearing,  is  an  sdministrative  and  not  a  judicial  act,  and  the  "power 
of  the  covrU  to  reviev}  the  acta  of  the  removing  power  is  neceetarily 
limited.  When  the  method  prescribed  by  statute  or  required  by  law 
has  been  substantially  complied  with,  and  a  sufficient  cause  for  re- 
moval is  assigned  by  the  removing  power,  the  power  to  determine 
whether  it  exists  or  not  is  vested  exclusively  in  the  removing  power, 
and  its  dedsion  upon  the  facts  cannot  be  reviewed  by  the  courts. 
Thib  courts  generally  hold  that  the  only  question  of  judicial  cogni- 
zance is  as  to  whether  the  removing  power  has  kept  within  its  juris- 
diction, and  whether  the  cause  assigned  is  cause  for  removal  under 
the  statute.'  Even  where  the  court  has  felt  itself  authorized  to  ex- 
amine into  the  existence  of  the  cause  as  a  matter  of  fact,  it  has  only 
been  to  a  restricted  extent  to  satisfy  itself  that  no  substantia]  injus- 
tice has  been  done  to  the  removed  officer.* 


vridence.    People  v.  Magee,  55  N.  Y.  Watldn^on.  Wb«i    chajgee    have 

An).  EKr.  105.  beeo  regular^  preferred,  opportunity 

'  Aveiy  V.  Studley,  74  Conn.  272 ;  pven  to  defend,   and  the  removing 

Kerce'a  A^e^  78  Conn.  066 ;  State  v.  power  haa  exercised  its  judgment  and 

Johnaon,  30  Fla.  433,  477 ;    State  o.  diecretion,  ite  judgment  m  that  respect 

Hay,  46  Neb.  321,  330;  State  ».  Haw- 

Una,  44  Ohio  St.  98,  115;   Cameron  u  , 

Paricer.  2  Okia.  277 ;  State  v.  HcGarry,  *  In  Minntaota,  the  court,  an  cerli- 

21  Wis.  496.  orari,  will  examine  the  evidence,  not 

lUinoU.   In  trials  by  the  civil  aer-  for  tne  purpose  of  weighing  it,  but  to 

vice  board,  if  the  board  has  iurrsdic-  ascertjun    whether    it    fumiflhed    any 

lion  and  acts  ai^eordiiig  to  the  forms  (d  leg^  and  subHtaatial  tiasia  for  the  re- 

taw  appUcable  to  the  proceeding,  ita  movaL    State  v.  Common  Council  of 

decision   that  the   offence   charged   is  Duluth,  53  Minn.  238;    Townsend  o. 

cause  for  removal  is  final  and  not  sub-  Common  Council  of  Sauk  Centoe,  71 

ject  to  review.    Chicago  v.  People,  210  Uimi.  379 ;  post,  chapter  on  Certiorari ; 

DL  84,  leVg  111  lU.  App.  594;   Joyce  infra,  {483. 

V.  Chiouo,  216  III.  466,  aff|g  120  III.  In  Nea>  Jereey.  it  is  sufficient,  to 

App.  398 ;    Ksmnuum  v.  Chicago,  222  sustain  a  removal  on  ceriufrort,  if  there 

IIL  63;    Heaney  v.  Chicago,  117  III.  waa  evidence  upon  which  the  officer 

App.  405 ;    Feldman  v.  Chicago,   126  was  found  guilty,  and  which  formed  a 

llL  App.  186.  rational  boalB  for  the  judgment  of  re- 

Biattaehtuettt.  If  the  cause  aasigoed  moval.   Devaulto.  Camden,  48  N.J.  L. 

-  •■ then,  whether  under  433;  Ayerso,  Newark,  49N.  J.  L.  170; 


tify  a  removal,  is  for  the  removing  Dodd  v. 

power  to  decide,  and  his  deciaon  is  final  anash  v.   Boboken  Police  Com'rs,  59 

and  win  not  be  reviewed  by  the  courts.  N.  J.  L.  412;   Wendell  v.  Newark,  63 

But  whether  the  cause  aasiKned  consti-  N.  J.  L.  216 ;  Alcutt  v.  Trenton  Police 

tutes,  of  itself,  as  matter  (rf  law,  ground  Com'rs,  66  N.  J.  L.  173,  aff'd  67  N.  J.  L. 

for  rMnoval,  is  a  question  for  the  court  351. 

to  determine  in  a  proper  proceeding.         NeiP  York.   On  certiorari  to  review 

"For  the  good  <rf  the  service,"  heu  a  removal  for  cause  after  a  hearing,  the 

■uffident    cause    to    justify    lemoval  queaUon  whether  the  acouaed  officer 

nnder  a  statute,  autboriiing  the  mayor  presented  a  sufficient  excuse  for  his 

h>  remove  officen  "for  such  cause  as  be  conduct  is  for  the  determination  of  the 
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§  485  (256).  KffMt  of  VkUd  AmoUou;  Vwuncy.  —  If  the  amo- 
tion be  legal  and  avihoriied,  the  office  becomes  ijao  facto  vacant  from 
the  time  the  amotion  is  declared,  and  another  person  may  be  elected 
or  appointed  to  fill  it.  If  the  removed  officer  afterward  continues 
to  act,  he  is  a  mere  usurper,  and  may  be  ousted  on  quo  vxtrranio  and 
punished.  Amotion  from  one  office  does  not,  of  course,  affect  the 
party's  title  to  another.' 

§  486.  Handumu ;  DiKntfoiurr  AeU.  —  Under  the  principle 
that  the  courts  will  not  issue  a  writ  of  mandamm  to  conird  the 

removing  power,  both  aa  to  whether  miodocer  aitd  his  determination  is  not 

the  excuse  eidated  ood  as  to  whether  Hubiect  to  review  by  tbe  court.    People 

it  was  sufficient  to  exonente  the  ac-  v.  York,  53  N.  Y.  App.  EKv.  336;  Feo- 

cuBed  officer,  —  a  nutter  largely  rest-  pie  v.  Greene,  96  N.  Y,  App.  Div.  1, 

ing  in  the  discretion  of  the  removing  aff'd  181  N.  ¥,  550. 

Swer.    People  t.  Yoric,  35  N.  Y,  App.        '  Jay's  Case,  1  Vent.  302;  Symmera 

V.    430.      On   certiorari,    where   the  v.  Re«em,  Cowp.  502;    Willc.  268,  pL 

accused  officer  denies  his  guilt,  the  704;   Rex  v.  Doncaater,  2  Ld.  Raym. 

court    must    review    the    evidence    to  1564 ;   1  Barnard.  20G ;   Rex  v.  Chalke, 

determine  whether  there  waa  aufficient  1  Ld.  Raym.  225.     Hr,  Willcock,  267, 

evidence  to  justify  the  verdict  of  a  jui^  pi.  704,  whose  language  is  adopted  by 

•gainst  the  accused  officer,  and  if  it  Glover  (Corp.  334),  8b>t«a  that  if  a  pei^ 

q>peare  that  such  a  verdict  would  be  son  legally  amoved  continues  to  act,  he 

■et  aade  as  against  the  weight  of  evi-  is  a  mere  usurper,  and  that  "all  corpo- 

dence.  the  removal  will  be  set  aside  rate  acta  in  which  he  has  concurred  are 

and  tke  officer  reinstated.    Code  Qv.  equally  void,  aa  though  he  had  never 

Proc.,  )  2140;   People  o.  French,  119  been  elected  or  admitted."    But  if  he 

N.  Y.  502,  508;   People  n.  Martm,  142  is  permitted  to  act  after  amotion,  it 

N.  Y.  352;  People  v.  Martin,  28  N.  Y.  would  probably  be  considered,  in  this 

App.  IHv.  73 ;  People  v.  York,  35  N.  Y.  country,  that  his  acts  would,  as  to  third 

'         "=       ■""      rtot'         ^'         '     •  ■■  

_      _    __    Jiv.  if  ,   _,_, _       

E,  65  N.  Y,  App.  Div.  195 ;   People  p.  iied,  Mr.  Willcock  sUtes  the  rule  to  be, 

■gee,  57  N.  Y.  App.  Div.  281 ;    Peo-  "That  all  corporate  acts  in  which  he 

pie  V.  Qreene,  89  N.  Y.  App.  Div.  296;  has  concurred  between  the  moment  of 


[.  Y.  App.  Div.  173;   People  v.  Ha-  de  facto.     If  the  removal  be  unauthor- 

65  N.  Y,  App.  Div.  195 ;   People  v.  iied,  Mr.  Willcock  sUtes  the  rule  to  be, 

ee,  57  N.  Y.  App.  Div.  281 ;    Peo-  "That  all  corporate  acts  in  which  he 

J.  Qreene,  89  N.  Y.  App.  Div.  296;  has  concurred  between  the  moment  of 

People  n.  Greene,  92  N.  V.  App.  Div.  his  removal  and  restitution  are  of  equal 

"■"      ""'  ■'willn.  ■'  >'^'-  ■'    ^-     "--^    '^- 


The  result  of  the  trial  will  not  be  validity  bb  if  he  had  never  been 
interfered  with,  unless  it  is  clearly  amoved,"  &c.  Willc.  269,  pL  707.  If 
counter  to  the  weight  of  the  evidence,  he  was  reeularly  present  ami  concurred, 
or  in  some  obvious  sense  is  obnoxiaUB  it  can  well  be  seen  how  this  ^ould  be 
>   the   oliums   of  justice.      People   v.    so ;  but  hia  concurrence  when  not  regu- 


ift/ 


People  V.  Partridge,  91  N.  Y.  App.  Div.  has  t&kenhis  place  and  is  acting,  would 

557,  ofl'd  179  N.  Y.  531.     If,  on  cerfi-  not  seem  to  alter  the  legal  quality  of 

orori,   it  app»r9  that  an  cfficer  has  the  act.    In  this  country  tAeodco/ a  tie 

been  found  guilty  of  four  offences,  and  facto  officer  ol  m  de  jure  office  are  eveiy- 

that  the  finding  is  againat  the  weight  where  considered  valid  as  respects  the 

of  the  evidence  as  to  two  of  these  of-  pubUc.    Ante,  fj  395,  note,  413,  note, 

fences,  but  that  all  four  offences  were  422,  note,  429,  note;  post,  §|  518,  1554, 

taken  into  consideration  in  dismissing  note;  Cutting  v.  Frankfort,  57  Me.  541. 

the  officer,  the  court  will  set  aside  the  Quo  warranto  held   to  be  the  proper 

dismissal  and  direct  a  new  trial.    Peo-  remedy  to  review  the  l^slity  of  pro- 

pleD.Partridge,86N.  Y.  App.Div.310.  ceedings   of   temovaL      State   v.    Van 

The  punishment  to  be  inflicted  on  Brockhn,8  Wa^.557;  Daniels ir.  New- 

a  police  captain  who  has  been  found  bold,  125  Iowa,  103;    State  v.  Kirii- 

giulty  after  a  trial  by  the  police  com-  wood,  15  Wash.  298. 
missioner,  rests  entirely  witn  the  com- 
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exereiae  of  a  diaerdionanf  pow^  conferred  by  statute  upon  a  public 
officer,  a  person  aggrieved  by  the  action  of  the  civil  service  board 
or  appointing  power  must  io  many  cases  seek  a  remedy  otherwise 
than  by  mandamus.  Thus,  the  action  of  the  civil  service  commis- 
sioners in  determining  whether  positions  shall  be  classified  as  ex- 
empt or  non-exempt  from  competitive  examination,  involves  the 
exercise  of  discretion  and  judgment,  when  the  statute  simply  directs 
the  commissioners  to  classify  the  positions  without  specifying  the 
class  into  which  the  position  shall  be  placed.  Therefore,  any  clas- 
sification by  the  civil  service  commission  is  not  subject  to  control  by 
mandamus  in  the  absence  of  a  manifest  and  palpable  abuse  of  dis- 
cretion.' But,  if  the  commission  refuses  to  make  any  classification 
at  all  in  violation  of  the  statutory  duty  imposed  upon  it  to  classify 
the  office,  it  may  be  compelled  to  make  a  classification  in  accord- 
ance with  the  statutory  provision,  although  the  discretion  of  the 
conmiission  as  to  the  class  in  which  the  position  shall  be  placed 
will  not  be  interfered  with.'  And  if  the  classification  which  has 
been  made  clearly  violates  the  constitution  or  the  statute,  manda- 
mva  will  lie  to  correct  it  to  the  extent  at  least  of  compelling  the 
postion  to  be  stricken  from  the  class  in  which  it  has  been  placed 
and  directing  that  it  be  placed  in  some  class  to  which  it  properly 
belongs.*  Under  the  rule  too  that  mandamua  will  not  lie  to  con- 
trol discretionary  powers,  immdamua  cannot  issue  to  compel  an 
appointment  to  a  position  (even  in  the  case  of  a  veteran  who  has 
passed  the  requisite  examination  and  is  entitled  to  a  preference  in 
appointment)  when  the  appointing  power  has  discretion  to  deter- 
mine the  number  of  clerks  and  subordinates  which  he  requires, 
and  to  fill  the  vacancy  or  not  as  he  deems  expedient.*  Other 
mstances  in  which  the  court  will  not  control  the  exercise  of  dis- 
cretionary power  «n  cases  where  the  appointing  authority  has 

'  People  V.  Collier,  175  N.  Y.  196,  amination,  the  commisraoners  may  be 

rev'g  78  N.  Y.  App.  IMv.  620,  and  79  compelled  to  so  classify  it.     On  the 

N,  y.  App.  Div.  636 ;  People  v.  McWil-  other  hand,  if  the  porition  be,  by  stat- 

liams,  185  N.  Y.  92,  rev'g  100  N.  Y.  ute,  or  from  its  nature._  exempt  from 

App.  Div.  176;  post,  chapter  od  Han-  examination,  and  the  action  of  the  com- 

damus.  misnon  be  palpably  illegal,  the  commis- 

*  Chittenden  v.  Wumter,  152  N.  Y.  eion  may  be  compelled  to  strike  the 

345;  People  n.  HcWiUiams,  185  N.  Y.  position  from  the  competitive  or  ex- 

92,  rev'g  100  N.  Y.  App.  Div.  176.  amination  class,  though  in  such  case, 

■  People  B.  McWUliamf,   185  N.  Y.  redress  by  mandamus  would   often  be 

92,  rev'g   100  N.   Y.  App.   Div.   176;  unnecessary   as   a   valid   appointntent 

Hatter  of  Dill,  185  N.  Y.  106,  aff'g  100  could    be   made   notwithstanding   the 

N.  Y.  App.  Div.  155.     In  People  o.  clandficatJon." 

MeWillianiB,  135  N.  Y.  92,  99,  tupra,        •  People  v.  Palmer,  9  N.  Y.  App. 

CvOen,  C.  J.,  aaid:  "If  the  portion  is  Div.  252. 
desriy  one  subject  to  competitive  ax- 
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discretion  to  detennine  the  qualification  of  applicants  for  the 
office,'  or  where  the  commissioD  ia  required  to  ezerciae  judgment 
and  discretion  in  determining  whether  a  newly  created  position  is 
similar  to  an  abolbhed  position,  the  incumbent  of  the  abolished 
position  being  entitled  to  a  transfer  only  in  the  event  that  the  duties 
of  the  two  positions  are  similar.'  Under  the  rule  that  mandamvs 
is  not  the  proper  method  to  try  the  title  of  an  incumbent  to  an  office 
or  portion,  a  person  who  considers  himself  aggrieved  on  the  ground 
that  he  should  have  had  bis  name  placed  on  the  eli^ble  list 
and  should  have  been  appointed  to  the  office  therefrom,  is  not 
entitled  to  mandamua  compelling  the  cancellation  of  an  appoint- 
ment already  made,  apparently  in  accordance  with  the  requirements 
of  law,  from  an  eligible  list  reported  by  the  civil  service  commis- 
sion. The  appointment  having  been  made  in  conformity  with  the 
law,  is  valid  until  cancelled  in  proper  form,  and  the  cancellation, 
involving,  as  it  does,  the  titie  to  the  office,  cannot  be  effected  by 
mandamus.' 

g  487.  HantUsiai;  Wiongfol  Botnovil.  —  Subject  to  the  quali- 
fications hereafter  mentioned,  if  an  officer  or  employee  of  a  city  has 
been  summarily  removed  in  violation  of  a  provision  of  the  civil  ser- 
vice law  or  other  statute  giving  him  the  right  to  retain  his  portion 
until  removed  for  cause  and  after  notice  and  a  hearing,  he  is  en- 
titled to  majidamTis  to  compel  the  appointing  officer  to  restore  him 
to  his  office  or  position.*  Where  the  specific  charge  stated  is  insuffi- 
cient to  justify  the  removal,  or  where  the  removal  is  erroneous  and 

'  When  the  statute  onl^  entitles  the  ished  position  for  ftppoiutment  to  a 

veteran  to  appointment  provided  he  newl^  created  podtion,  when  the  com- 

poeaeeaee  "the  Dusinees  capacity  neces-  miaaion  is  vested  by  statute  with  dis- 

sary  to  discharge  the  duties  of  the  po-  cretion  to  determine  whether  the  duties 

aitiou    involved,"   the   discretion   and  of  the  two  pomtions  are  similar,  and 

power  to  determine  the  (qualification  under  the  statute  the  relator  is  only 

of  applicants  for  the  office  is  vested  in  entitled  to  appointment  to  the  newly 

the  appointing  power,  and  if  the  ap-  created  position  in  the  event  that  the 

pointing  power  decides  in  good  faith  duties  oi  the  two  podtions  ore  Edmilar. 

that  the  veteran  doe«  not  possess  the  Matter  of  Donovan  v.  Cantor,  89  N.  Y. 

capacity  for  the  office,  its  deci^on  can-  App.  Div.  50 ;  b.  c.  179  N.  Y.  527. 
not    be    overruled    by    the    court    on         *  People  v.  Sheffield,  24  N.  Y.  App. 

mandamus.    People  v.  Almshouse  Com-  IMv.  214. 

miaaionerB,  65  Hun  (N.  YX  169 :  Peo-        *  Hill  v.  Mayor  of  Boston,  193  Mass. 

pie  v.  Saratoga  Springs,  54  Hun  (N.  Y.),  5S9 )  Sims  v.  Boston  Police  Com'rs,  193 

16;    People  v.  Balston  Spa,  19  N.  Y.  Blass.   547;    People  v.   Scannell,    172 

App.  Div.  567 ;   People  o.  Scannell,  63  N.  Y.  316,  aff'g  69  N.  Y.  App.  Div.  400 ; 

N.  Y.  App.  Div.  243;   People  v.  Wen-  People  v.  CaMU,  188  N.  Y.  489,  reWg 

dell,  57  Him  (N.  Y.),  362.  116  N.  Y.  App.  Div.  885;   NuttaU  v. 

'  Mandamui  mil  rud  lie  to  compel  Simis,  31  N.  Y.  App.  Div.  603.    See 

the  civil  service  commiosion  to  certifv  also  Matter  of  Shepud  v.  OaJdqr,  181 

the  name  of  the  incumbent  of  an  abol-  N.  Y.  339. 
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no  good  and  sufficient  ground  therefor  appears,  the  officer  is  entitled 
to  a  mandamug  to  rettore  Aim.'  But  where  the  proceedings  are  in 
confonuit^  with  the  charter,  and  are  regular,  the  sentence  will  not 
be  inquired  into  collaterally,  nor  its  merits  exanuned  by  mavdamiu 
or  actioD.*  But  in  applying  this  rule  a  distinction  niust  be  made 
between  those  positions  which  are  offices,  and  those  which  are  mere 
employments.  If  the  person  wrongfully  removed  is  a  public  officer, 
and  not  merely  an  employee  of  the  city,  and  if  the  office  has  been 
filled  by  the  appointment  of  another  person,  the  actual  incumbent 
of  the  office  is  entitled  to  be  heard,  and  under  the  rule  that  title  to 
office  cannot  be  determined  by  mamiamua,  the  remedy  of  the  per- 
son alleged  to  have  been  wrongfully  removed  is  by  quo  loarravio  and 
not  by  mandamtu.*   But  it  has  also  been  held  that  the  rule  that  the 

'  Reg.  17.  Ipswich,  2  Ld.  lUTin.  1232 ;  amotion    of    offioen    in    corporatiooB, 

Madiaon  v.  Korbly,  32  Ind.  74;  Coin-  when  not  chouKed  by  statute  bdongi 

monwealth  c.  Gennan  Society,  15  Pa.  U)  Ihe  eommon-laie  eoartt  and  jutt  to 

St.  251 ;  State  v.  Jersey  Gty,  25  N.  J.  equity.    Attomey-Geneial  v.  Earl  Clar^ 

L.536;  State  V.  New  Orieans,  107  La.  endon,  17  Ves.  491 ;  Dyer,  332;  Coch- 

632,  citing  text.     The  restoration  puts  ran  v.  McCleary,  22  Iowa,  75.    See  also 

bin  in  the  same  ntuation  that  he  waa  In  re  Sawyer,   124   U.   S.   200;    ante, 

before  the  attempted  removal.    Willc.  jj  379,  note,  381,  note,  517,  and  note. 

269;    pott,  f  847.     Since  there  ia  an  Where,  by  charter,  a  city  coundl  had 

adequate  remedy  at  law  by  quo  tear-  powcrto  remove  police  onicerB,  and  the 

Tmito[poKl,tibxp.TTx.),oihjmandaTivu»  mayor  bad  power  also  to  increase  or 

to  restore  (post,  \  1504),  equity  will  not  diminiBh  their  number  at  discretion,  it 

tnjoin  the  corporate  authorities  from  was  held,  in  an  action  brought  by  a 

malting  an  unlawful  removal  or  appoint--  policeman,  removed  bv  the  mayor  for 

ing  a  successor.    DeUhanty  v.  Wamer.  malfeasance,  for  his  salary,  that  in  the 

75   HL    185;  po»t,  i  617.     Under  the  formercasethejudgment  of  the  council, 

statute  of  Florida  the  action  of  a  coun-  being   judicial,   was  conclusive,   while 

cil  in  amoving  an  officer  is  reviewable  the  action  of  the  mayor,  being  ministe- 

bv  mandamus,  and  in  that  proceedinK  rial,  was notconclu«veupontheofficer. 

the  court  will  review  all  the  action  of  OUver  u.  Americua,  8fl  Ga.  166;   ante, 

the  council  and  the  testimony  adduced  i  379 ;  post,  g  517. 
before  it.    Donnelly  v.  Teasdale,  21  Fla,         »  People  b.  Goetting,  133  N.  Y.  569 ; 

652.     In  New   York,  it  has  been  held  People  v.  Dalton,  34  N.  V.  App.  Div.  6, 

that  when  a  person  has  been  removed  aff'd  158  N.  Y.  204;    People  c.  Tracy, 

without  a  hearing,  &e,  as  provided  by  36  N.  Y.  App.  Div,  265 ;    People  v. 

law,   the   proper  remedy  is   by   mon-  Rickeraon,   58  N.  Y.   App.   Div.   588; 

damuM.    If  a  hearing  has  been  had  on  People  «.  HcAdoo,  110  N\  Y.  App.Div. 

which  it   has    been    determined    that  432.    See  also  People  v.  Yonkera  Police 

cause  exists  for  the  removal,  the  remedy  Com'ni,  174  N.  Y.  450,  rev'g  79  N.  Y. 

is  bn  ceriioran.    People  v.  Hayes,  106  App.    Div,   82.      If,   however,   the   ro- 

N.  Y.  App.  Div.  563 ;  pott,  chapters  on  moved  officer  is  one  of  a  number  of  sub- 

Certioran  and  Mandamus.  ordina1«  officers,  and  there  is  no  par- 

'  Society,  Ac.  v.  Commonwealth,  52  tieular  office  to  which  the  relator  is 

I^  St   125;    People  ti.   Bearfield,  35  entitled  and  ther«  is  no  allegation  that 

Baib.  (N.  Y.)  254.    See  also  Hcwao  v.  the  position  from  which  the  officer  has 

Collins,   183   Mass.   43.      Though    the  been  removed  has  been  filled  by  the 

■motion  be  illegal,  the  officers  who  took  appointment  of  another,  or  that  there 

ert  in  it  are  not  pertonaUy  liobU,  unless  is  any  question  as  to  the  title  to  the 

th  malice  and  want  of  mobable  cause  office  between  the  relator  and  one  actu- 

be  shown.     Harman  v.  Tappenden,  3  ally  occupying  the  position  from  which 

EsiHn.  278 ;   e.  c.  1  East,  555 ;   Feigu-  he  has  b^n  removed,  the  person  wrong- 

•on  V.  Eail  of  Kinnoul,  9  CI.  &  F.  289.  /uify  removed  is  entitled  to  compel  a 

Juriadietion  as  to  the  election  and  reinstatement  by  mandamfu.    People  v. 
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courts  will  Dot  at  tbe  instance  of  a  person  out  of  possession  of  an 
office  try  the  title  thereto  by  mandamaa,  but  will  leave  the  par^  to 
his  remedy  by  writ  of  quo  warranto,  has  reference  only  to  public 
officers  created  by  law,  and  is  not  applicable  to  mere  clerks  or  em- 
ployees who  are  unlawfully  removed  from  their  positions  by  superior 
authority.  Consequently,  when  the  person  who  has  been  wrong- 
fully removed  is  an  employee  and  not  a  public  officer,  bis  remedy 
is  by  mandaimu  and  not  by  quo  warranio,  although  tbe  position  may 
have  been  filled  by  the  appointment  of  another  person  since  his  re- 
moval.' So,  too,  under  a  statute  which  expressly  declares  that  if 
a  person,  e.  g.,  a  veteran,  be  wrongfully  removed  without  notice  and 
a  hearing,  he  shall  be  entitled  to  a  remedy  by  marulamiu  for  right- 
ing the  wrong,  his  remedy  is  by  mandamiu  and  not  quo  warranto, 
although  the  office  may,  after  his  removal,  have  been  filled  by  the 
appointment  of  another  person  to  it.'  But  the  granting  of  the  writ 
(^  mandamus  is  within  the  judicial  discretion  of  the  courts,  and  if 
a  person  has  been  wrongfully  removed  from  public  office  or  employ- 
ment, he  must  seek  reinstatement  promptly,  and,  if  he  delays  doing 
so,  his  action  may  amount  to  laches  wluch  will  deprive  him  of  any 
right  to  relief  by  maTidamiiS.* 

Keftmev,  44  N.  Y.  App.  Dir.  449,  aff'd  need  not  be  made  a  partv.    People  *. 

161  N.  v.  648.  Scannell.  63  N.  Y.  App.  Div.  243. 

lUinoit.    In  a  proceeding  by  rnajv-         *  Kenneally  v.  Chicago,  220  111.  486: 

damue  to  restore  an  officer  wrongfully  Hill  v.  Mayor  of  Boston,  163  Maas.  669 ; 

removed  from  office,  the  question  of  Taylor  v.  Ba^nne,  67  N.  J    L.  376; 

title  may  be  raised  so  far  as  mav  be  People  v.  Justtcea,  78  Hun  (N.  Y.),  334 ; 

necessary  to  justify  tbe  issuance  of  the  People  v.  Palmer,  3  N.  Y.  App.  Div. 

writ,     diicago  c.  People,  210  111.  84;  389;  People o.Collis,  6 N.  Y.  App.  Div. 

nv'x  lllIU.  App.  594  467;    People  v.  McCartney,  28  N.  Y. 

'People  V.  QOiill,  188  N.  Y.  489,  App.  Div.  138;    Matter  rf  Murphy  u- 

rev'g  116  N.  Y.  App.  Div.  885 ;   People  Keller,  61  N.  Y.  App.  Div.  145 ;  Peopl« 

1J.  Sutton,  88  Hun  (N.  Y.),  173;  People  u.  Guiltoyle,  61  N.  Y.  App.  Div.  187 

V.  McAdoo,  98  N.  Y.  App.  Div.  312;  People  v.  Stui^iB,  82  N.  Y.  App.  Div 

People  V.  Hamilton,  98  N!  Y.  App.  Div.  680 ;  People  v.  Maxwell,  87  N.  Y.  App. 

59.     See  also  People  o.  Keamev,  44  Div.  391.    In  A^eu  yorj;,  when  there  is 

N.  Y.   App.   Div.   449,  450,  aff'cl   161  no  statutory  limitation  of  the  period 

N.  Y.  648 ;  People  *.  Hayes,  106  N.  Y.  within  which  maTuiamtu  may  be  ap- 

App.  Div.  663.  plied   for,   the  statutory  four  months 

'  People  V.  Dalton,  158  N.  Y.  204,  limitation    applicable    to   certiorari   is 

aff'g  34  N.  Y.  App.  Div.  6;   People  o.  applied  thereto  by  analogy.    People  v. 

Tnicy,  35  N.  Y.  App.  Div.  265.     But  Justices,  78  Hun  {N.  Y.),  334 ;  People 

to  entitle  him  to  a  remedy  by  manda-  v.  Collis,  6  N.  Y.  App.  Div.  467 ;  Matter 

mu9  under  the  statutory  proviaon,  he  of  McDonald,  34  N.  Y.  App.  Div.  512 ; 

must  make  the  present  incumbent  of  People  v.  Lantry,  48  N.  Y.  App.  Div. 

the  office  a  party  to  the  proceeding.  131 ;   People  d.  Greene,  87  N.  Y.  App. 

People  V.  Scannell,  63  N.  Y.  App.  Div.  Div.  346.     If  reinstatement  is  sought 

243;  People  o.  Dobbs  Ferry,  63  N.  Y.  on  the  ground  that  the  abolition  of  an 

App.    Div.   276;     Matter  of  Jones  it.  office  or  position  was  only  pretended 

Wilcox,  80  N.  Y.  App.  Div.  167.     If,  and  not  in  good  faith  and  tlie  discharge 

however,  the  appointment  of  the  pre»-  of   a   veteran   consequently   illegal,   a 

ent  incumbent  is  only  temporary,  he  ddajj  that  is  explained  by  the  fact  that 
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S  488.  awttoruL  —  Aa  pointed  out  hereafter,'  the  writ  of  cer- 
tiorari is,  at  common  law,  only  addressed  to  isferior  courts  and 
o£Scers,  exerciang  judicial  power,  to  review  acts  which  are  judicial 
in  their  nature  and  not  merely  ministerial.  But  in  the  administra~ 
tion  of  civil  service  laws,  it  has  been  held  that  many  acts,  although 
involving  the  exercise  and  discretion  of  judgment,  are  legislative 
or  executive  in  their  nature,  rather  than  judicial  or  quasi  judicial, 
and  therefore  are  not  reviewable  by  certiorari.  Thus,  certiorari 
will  not  lie  to  review  the  determination  of  the  municipal  civil  ser- 
vice commission  in  classifying  positions  in  the  public  service,'  or 
in  prescribing  the  method  of  examination  and  reaching  an  opinion 
as  to  the  qualification  and  standing  of  applicants  for  office  or  em- 
ployment,' or  the  appointment  of  an  officer  under  the  civil  service 
acts  and  rules  formulated  pursuant  thereto.*  Under  similar  princi- 
ples, if  the  incumbent  of  an  office  or  position  is  subject  to  removal 
St  the  pleasure  of  the  appointing  power,  the  act  of  removal  is  ad- 

tbe  removed  ofBcer  hftd  no  leoBoa  to  moved  officer  muet  demand  reinstate- 

doubt  that  the  podtion  had  been  in  meat  of  the  deceaaed'a  aucoesaor,  before 

good  faith  abolisned,  does  not  consti-  applying  for   mandamus.     People   v. 

tute  lachea.    Matter  of  McDonald,  34  Welde,  61  N.  Y.  App.  Div.  581.    See 

N.  Y.  App.  Div.  512.     Delay  for  four  aboStatcv.  Slick^  80  Ind.  501.    InNea 

and  one  half  months  in  applying  for  York,  a  proceeding  bjr  jnandamns  to 

mandamiu   pending  decision   by  the  compel  reinstatement  does  not  abate 

courts  of  Himilur  question  in  other  ac-  b^  the  resignation,  removal  or  exmra- 

tioDB,  held  not  to  constitute,  laches  re-  tion  of  the  term  of  the  defendant.    Feo- 

qoiriiig  the  denial  of  the  application,  plo  v.  Best,  187  N.  Y.  1.    But  upon  any 

People  V.  Lantiy,  48  N.  Y.  App.  Div.  of  these  events  occurring,  the  proceed- 

133.    But  Uie  mere  fact  that  the  le-  ing  must  be  expressly  continued  against 

moved  (Acer  is  informed  that  the  law  the  BUccesaor  in  office  by  making  him  a 

is  unsettled  and  that  some  applications  party  to  it.    Peoples.  Morton,  166  N.  Y. 

are  pending  undetermined  is  not  in  136. 

itself  sufficient  to  excuse  a  delay  of         '  Post,  chapter  on  Certiorari, 
ntoemontbs  in  applyingfor  mandamus.        *  People  v.  Mc Williams,  185  N.  Y. 

P«^  v.  Kmtiiu,  49  N.  ¥.  App.  Div.  92,   rev'g   100  N.   Y.   App.   Div.   176; 

123.     See  also  Matter  of  Murphy  v.  People  v.  Burt,  65  N.  Y.  App.  Div.  157, 

Keller,  61  N.  Y.  App.  Div.  145 ;  People  afTd  170  N.  Y.  560. 
V.  Greene,  87  N.  Y.  App.  Div.  346.    If        »  People  v.  Roosevelt,  19  N.  Y,  App. 

aa  appeal  from  the  removing  power  to  Div.  431.    See  also  People  v.  Lindblom, 

a  higher  board  or  officer  ia  provided  by  182   111.   241;    State  v.   Harrison,   141 

statute,  a  person  wrongfully  removed  Mo.  12.    Even'  if  it  be  asBomed  that 

must  take  an  appeal  before  applying  eertiorari  would  lie  to  review  the  action 

for   mondaniua   to   compel    reioatate-  of   an   examining   board,   a   candidate 

meat.    People  v.  White,  59  N.  Y.  App.  who  has  not  been  placed  upon  the  eli- 

Div.  17.  pble  list  cannot  bnng  before  the  court 

Id  LcadtUma,  it  has  been  held  that  the  records  of  the  other  applicants  used 

bdors  »  dismissed  police  officer  can  by  the  commiasionera  in  rating  such 

"*""*■{  n    mandamut    to    compel    the  other  applicants.    These  have  nothing 

pdice  board  to  rsinstate  him,  he  must  to  do  with  the  action  of  the  commis- 

■how  that  he  has  exhausted  hie  le^l  sioners  in  rating  the  unsuccessful  can- 

Tcmedies  before  the  board  by  applying  didate.  People  «.  Roosevelt,  19  N.  Y. 

foranewtrial.    Stater.  Board  of  Police  App.  Div.  431. 

Cran'ts,  113  La.424.    If  the  bead  of  de-        '  Attorney-General  v.  Northampton, 

partment  who  has  wrongfully  exercised  143  Mass.  689. 
the  power  (rf  removal  has  died,  the  re- 
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ministratiTe,  does  not  involve  the  exercue  of  judicial  functions,  and 
cannot  be  reviewed  by  certiorari.^  This  rule  is  applied,  although 
the  discretion  of  the  removing  power  is  only  to  be  exercised  for  cause 
and  according  to  a  procedure  which  does  not  involve  notice  and  a 
hearing.  Thus  eertiorari  will  not  lie  to  review  a  removal,  although 
by  statute  such  removal  can  only  be  made  after  the  reasons  therefor 
have  been  stated  in  writing  and  filed  with  the  head  of  the  depart- 
ment, and  tlie  person  so  removed  ^ven  an  opportunity  to  make 
exfJanation,*  or  where  the  removal  is  required  to  be  for  cause  and 
notice  of  the  cause  given  to  the  person  removed.*  But  when  by 
statute  or  by  implication  of  law,  the  power  of  removal  can  only  be 
exercised  for  cause  and  after  a  hearing,  the  proceeding,  although 
an  exercise  of  an  administrative  power,  is  judicial  in  its  nature,  and 
as  a  necessary  consequence  it  is  subject  to  review  by  certiorari.* 

S  489.  Actloiu  t>7  Tixftyvn,  —  If  an  officer  be  appointed  with- 
out a  previous  determination  of  his  merit  and  fitness  by  competitive 

'  Pet^le  V.  HubbeU,  38  N.  Y.  App.  64  N.  Y.  App.  Div.  209;  People  v. 
Kv.  194 ;  People  v.  Guilfoyle,  6S  N.  Y.  Haysa,  106  N.  Y.  App.  Div.  fi63.  But 
App.  Div.  408.  The  fact  that  the  re-  it  hu  been  said  th&t  if  the  sUtute  r»- 
moving  power  has  preferred  char^  quires  a  hearing,  but  the  person  is  re- 
sgainst,  and  given  notice  and  a  heanng  moved  without  a  hearing,  the  proper 
to  an  omoer  who  is  removable  at  pleaa-  remedy  is  hy  mandamtu,  and  that  it  ia 
Uie,  does  not  entitle  the  removed  officer  only  where  a  hearing  has  been  had  and 
to  artiiirari  to  review  the  proceedings,  a  determination  made  that  the  officer 
People  v.  Guilfoyle,  65  N.  ¥.  App.  Div.  should  be  removed  for  cause  that  the 
498;  Peopleir.SiiDonaon,06N.  Y.  App.  romedy  is  by  eertiorari.  People  v. 
Div.  18.  Hayes,  106  N.  Y.  App.  Div.  563. 

'  People  o.  Brady,  166  N.  Y.  44,  minoit.  Certiorari  wiU  Ue  to  review 
rev^  63  N.  Y.  App,  Div,  279 ;  People  the  proceedings  of  the  civil  service  com- 
V.  GleaBon,  63  N.  Y.  App.  Div.  43S ;  missioners  in  removing  a  police  patrol- 
People  V.  Hynes,  101  N.  ¥.  App.  Div.  man  from  (Mix,  although  onlj[  personal 
453;  People  v.  Woodbury,  112  N.  ¥.  and  not  property  rights  arc  involved. 
App.  Div.  79;  People  v.  Woodbury,  Fowellv.  BuUis,  221  HI.  379;  Blake*. 
114N.  Y.App.  Div.  188.  Liudblom,  225    lU.  666;    Chicago  v. 

■  Matter  of  Carter,  141  CaL  316.  If  Condell,  224  IlL  595;  s.  c.  124  IlL 
a  statute  provides  that  a  person  die-  App.  64;  Chicago  v.  Bullis,  124  HI. 
cbareed  from  office  or  employment  App.  7 ;  Chicago  v.  Gillen,  124  IlL  App. 
"shall  have  the  right  to  sue  out  a  writ  210. 

of  certiorari  or  other  appropriate  rew-  But  it  the  legislature  in  providing 
edy"  to  review  his  discnaige,  this  does  that  removals  shall  only  be  for  cause 
not  give  him  the  right  to  eertiorari  after  notice  and  a  hearing  has  also 
when  the  discharge  does  not  involve  provided  that  the  determmatjon  of 
any  judicial  or  gua»i  judicial  action,  the  removing  power  shall  be  final, 
Certiorari  is  not  "the  appropriate  eertiorari  will  not  lie  to  review  a  re- 
remedy."  People  V.  Woodbury,  112  movaL  People  v.  Ham,  59  N.  Y.  App. 
N.  Y.  App.  Div.  79.  Div.  314;  People  *.  Peck,  73  N.  Y. 

•  Gill  v.  Brunswick,  118  Ga.  85;  App.  Div.  89.  Laches  held  to  bar  right 
Hbbs  V.  Atlanta,  125  Ga.  18 ;  Uerrick  to  apply  for  ccrttorari,  Chicago  «.  Con- 
V.  Township  Board  of  Arbela,  41  Mich,  dell,  224  111.  595;  Heanev  v.  Chicago, 
630;  State  v.  Slover,  113  Mo.  202;  117  111.  App.  405;  Glori  tr.  Newark 
People  V.  Nichols,  79  N.  Y.  582.  rev'g  PoUce  Comers,  72  N.  J.  L.  131. 
18  Hun  (N.  Y.],  539;  People  v.  Flood, 
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examination,  as  prescribed  by  statute  an  action  may  be  maintaioed, 
under  the  legislation  of  New  York,  &y  a  taxpayer  of  the  city  to 
enjoin  the  city  from  paying  his  salary.'  But  even  under  a  statute 
which  confers  upon  a  taxpayer  the  right  to  restrain  the  payment 
of  salaries  of  officers  appointed  in  violation  of  the  civil  service 
law,  a  taxpayer's  action  will  not  lie  when  the  ground  of  complaint 
is  that  although  the  appointments  are  valid  in  form,  they  are  in- 
vahd  in  fact.  The  proper  procedure  to  determine  title  to  office  is 
by  quo  warranto,  and  if  a  person  holds  office  by  virtue  of  a  regular 
and  presumptively  valid  appointment  in  the  civil  service  made  in 
compliance  with  every  requirement  of  the  letter  of  the  law,  and 
the  appointment  is  attacked  on  the  ground  that  the  apparent 
regularity  is  merely  fraudulent  and  colorable,  a  taxpayer's  action 
to  restrain  the  payment  of  salary  cannot  be  maintained  under  the 
statute  because,  the  title  of  the  office  being  held  by  a  presump- 
tively valid  appointment,  the  question  of  that  tiUe  is  necessarily 
involved,  and  a  remedy  must  be  obtained  by  quo  warranto.* 

'  Rogers  v.  Common  Council  of  that  the  right  of  a  taxpayer  to  restmin 
Buffalo,  123  N.  Y.  173;  Feck  v.  Bel-  the  payment  of  salanes  shall  not  be 
koap,  130  N.  Y.  394.  As  to  remedy  of  limited  or  denied  because  of  any  clas- 
atisen  and  tainiaiyer,  see  wtt,  chapter  aification  of  the  office  as  exempt.  See 
on  Remedies,  la  Neui  York,  it  waaheid  New  York  Civil  Service  Law  (Laws, 
that  if  the  mayor  of  a  city  closaified  a  1900,  chap.  195),  t  27. 
poatioa  as  exempt  from  examination,  '  Greene  v.  Knox,  17S  N.  Y.  432, 
when,  under  the  statute,  it  was  not  ofTg  70  N.  Y.  App.  Div.  40£.  An  em- 
pn^veiiy  exempt,  hia  act,  though  void-  ployee  of  a  city,  or  a  public  officer,  can- 
able,  was  not  void ;  and  the  remedy  not  maintj».iii  an  etjuitable  acUon  to 
of  a.  dtuon  was  to  compel  a  correct  restrain  the  appointuw  powers  of  the 
classification  by  Tnandamus,  or,  in  some  city  from  disiAiar^ng  turn  before  the 
cases,  by  certiorari,  and  not  t^  a  tax-  expiration  of  his  term  of  service.  Hil- 
payei'B  action  to  restrain  the  payment  ler  v.  Warner,  42  N.  Y.  App.  Div.  208 ; 
of  salary.  Chittenden  e.  Wurster,  152  Palmer  i>.  Board  of  Education,  47  N.  Y. 
N.  Y.  345,  rev'g  14  N.  Y.  App.  Div.  App.  Div.  647.  See  also  Delahanty  v. 
483.  But  this  rule  has  now  been  Warner,  75  IlL  185. 
changed  by  a  statute  which  declares 
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§  500  (258).  aommon-Law\  Heqnliitaa  of  »  TaHd  Oorponte 
Meeting.  —  A3  reapects  thew  mode  of  action,  municipal  corporations 
in  this  country  are  of  two  general  classes.  In  the  one,  as  in  the  organ- 
ization of  towns  in  the  New  En^and  States,  heretofore  adverted  to, 
all  of  the  qualified  inhahUavis  meet,  act,  and  vote  in  -person.^  In 
the  other,  which  is  the  kind  that  prevails  generally  throughout  the 
States,  and  even  in  many  of  the  larger  places  in  New  England,  the 
affurs  of  the  town  or  dty  are  administered  by  a  adetA  or  represent 
UAive  body,  usually  denominated  the  council,  and  which  b  elected 

>  Anls,  chap.  ii.  f  40. 
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by  the  qualified  voters  of  the  incorporated  place,  not  assembled  to- 
gether in  a  meeting,  but  at  an  election,  where  each  elector  TOtea 
separately  and  b;  ballot.' 

§  501  (259).  Oorporata  Haetinfffl.  —  The  latter  class  of  corpora^ 
tions  is  properly  municipal.  The  former  class  is  not  so  strictly 
municipal  as  it  is  public  in  its  character.*  VVfaere  there  19  a  cotmcU 
or  governing  body,  the  inhabitants  or  voters,  in  their  natural  capaci^, 
have  no  power  to  act  for  or  to  bind  the  corporation,  but  the  corpora- 
tion must  act,  and  can  be  bound  only  through  the  medium  of  this 
body.  Therefore,  authorized  acts  done  by  the  council  are  not  their 
acts,  but  those  of  the  corporation.  The  coundl  is  a  body  which  is 
constandy  changing;  it  is  simply  the  agent  of  the  corporation.  But 
its  members,  it  has  been  well  observed,  are  not  only  not  the  munid- 
pa!  corporation,  but  are  not  even  a  corporation,'  Whether  the  cor- 
poration be  of  the  one  class  or  the  other,  Ua  affairs  must  be  iransaded 
at  a  corporate  meeting,  in  the  one  case  of  the  qualified  inhabitants, 
and  in  the  other  of  tiie  members  of  the  council  or  governing  body, 
duly  convened  at  the  proper  time  and  place,  and  upon  due'  notice 
in  cases  where  notice  is  requisite.*  It  is  a  well-settied  rule  that  when 
municipal  councils  or  boards  of  any  land  are  called  upon  to  perform 
legi^tive  acts  or  acts  involving  discretion  and  judgment  in  admin- 
istering the  public  affairs,  they  can  only  act  at  authorised  meetings 
duly  held.  The  council  or  board  must  meet  and  act  as  a  board  or 
coundl.  The  members  cannot  make  a  valid  determination  binding 
upon  the  corporation  by  their  assent  separately  and  individually 
expressed.' 

'  Anb,  chap.  ii.  H  40  et  *«}.;  chap.  Dist.,  00  Iowa,  436;  Faola  A  F.  R.  R. 

iL  It  370  et  *tq.  Co.  v.  Anderson  County,  16  Kan.  309; 

*  AnU,  chap.  i.  i  IS;  chap.  ii.  {{  34,  Aikman  v.  School  Dist.,  27  Kan.  12S; 
35  and  note.  Mincer  v.  School  Dist.,  27  Kan.  253; 

*  Regina  v.  FaramoTC,  10  Ad.  A  EL  HcNolty  v.  Morse  School  Directors,  102 
286.  See  Rarina  v.  Yoric,  2  Q.  B.  860 ;  TTis.  261 ;  State  v.  St«ele,  106  Wis.  475 ; 
lichfield  i>.  SmpBon,  S  Q.  B.  65,  73;  Kleimenhagen  v.  Dixon,  122  Wis.  526. 
ante,  t  50.  TIu  Hunidpal  Corpora-  "U  all  the  T/iembere  shoiiid  iign  a  writ- 
tiona  Act,  1882,  i  10,  entreaal^  provides  ing  declaring  their  aasent  to  a  proposed 
that  "the  council  BhalT exercise  all  tbe  ordinance,  without  other  formalitv,  the 
pcnrers  vested  in  the  corporation  bv  ordinance  would  not  be  adoptea,  be- 
this  act  or  otherwise."  PoH,  H  506,  caiue  no  l^slative  action  was  taken; 
511.  and  the  presiding  officer  could  not  aa- 

*  Tiej  V.  Jeney  City,  10  N.  J.  Eq.  certain  the  will  of  the  board,  and  de- 
412;  Ealtimore  «.  Poultoey,  25  Md.  dare  the  same  from  non-legislative 
18;  KUmenhagen  c.  Dixon,  122  Wia.  action  of  that  character,  however  con- 
526.  elusive  such  evidence  might  be  of  the 

*  HaningtoD  v.  listen  Dist.  Tp.,  individual  wishes  of  the  members." 
47  Iowa,  11;  Young  *.  Black  Hawk  Per  Wtdker,  J.,  in  Attorney-General  v. 
County,  66  Iowa,  460;  Cedar  Tp.  In-  Remick,  73  N.  H.  26.  See  also  Cleve- 
dependent  School  Dist.  v.  Wirtner,  85  land  Cotton  Hills  v.  Cleveland  County 
Iowa,    387;     Forcum   t>.    Honteiuma  Com'rs,  108  N.  Car.  678. 
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i  502  (260).  Bvquliltei  of  s  VaUd  Onporat*  Maatliig  (d  tbe  Old 
Xngliili  Hnnldpftl  OoiporkUoni.  —  Id  England,  prior  to  the  Gen- 
erat  MunidpaJ  Corporationa  Act  of  1835,'  the  requitUeB  of  a  valid 
corporate  meetiTig  depended  upon  the  constitutioii  of  the  particular 
corporation  under  its  charter,  or  prescriptiTe  usage.  To  constitute  a 
corporate  aaaembly  there  must  at  common  law  be  present  the  mayor 
or  other  head-officer  (be  being  considered  an  iviegrai  part  of  the 
corporation,'  in  whose  absence  no  valid  corporate  act  could  be  done), 
a  majority  of  the  members  of  each  select  or  definite  class  (these 
classes  b^ng  also  considered  integral  parts),  and  some  members  of 
the  indefinite  body  (indefinite  in  point  of  numbers)  usually  styled 
the  commonalty,  and  of  each  of  the  indefinite  classes  if  there  be 
more  than  one.*  If  there  be  no  indefinite  class,  and  the  governing 
body  consist  of  a  select  or  definite  class,  the  common-law  requi^te 
of  a  valid  corporate  assembly  ia  that  a  majority  of  the  select  class 
must  be  present;  and  if  there  be  more  than  one  such  class,  then  a 
majority  of  each  of  the  select  classes  of  which  the  corporation  is  con- 
stituted; and  the  presence  of  the  mayor  at  a  select  assembly  of 
this  kind  is  not  necessary,  unless  it  is  expressly  required.'  But 
where  a  common  council  exists  (which,  in  contemplation  of  the  an- 
cient law,  is  a  meeting  of  the  body  at  large,  or  those  of  them  who 
thought  proper  to  attend,  or  were  consider^  by  their  fellow  freemen 
the  men  best  fitted  to  attend),  though  such  coundl  has  become  a 
select  or  definite  class,  there  the  presence  of  the  mayor  or  head  pre- 
aiding  officer  is  necessary  to  a  valid  assembly,  thou^  such  presence 
be  not  required  by  the  charter.* 

S  503  (261).  8am*  Snbloct.  — ^  majority  of  each  defiruie  part 
means  a  majority  of  the  number  of  members  of  which  that  part  con- 
sists, not  merely  a  majority  of  the  existing  members  of  the  part; 
but  if  the  act  is  to  be  done  by  an  indefinite  body  alone,  it  is  valid  if 
done  at  a  meeting  duly  convened,  although  but  a  small  fraction  of 
the  whole  body  at  large  be  present.  But  while  the  presence  of  a 
majority  of  each  definite  integral  part  was  necessary  to  a  valid  cor- 
porate meeting,  yet  it  is  settled  law  that  a  majority  of  those  present, 
nhen  legally  assembled,  will  bind  the  rest*    Not  only  did  the  law 


■  AnU,  chftp.  iii,  IS  63  «(  wa.  Rex  e.  Morris,  4  East,  26  \  Rex  v. 

•   j_-_   _!.__   ?■.■   .  ,n     Furthersato  rin         '  ""         "  "" 

to  6  : 

S7.  25( 

B.3 

t«r.  not.,. 

•  Willc.  67. 


ringer,  4  Term  R,  810;   Res  v.  fcCIler, 
6  Term  "    ""     "  ..    .      « 

250;   r 

,  „ .  — .  _        •  8< 

Hod.  3 ;  1  YUA.  Abr.  S14 ;  Rex  v.  Carter,  note. 


mx^T,  see  mlt,  chap.  xi. ,  reUtinf  to  6  Term  R,  277 ;    Rex  v.  Varlo,  Cowp. 

HunidpalElectioiu  and  Officers,  1387.  250;  Rex  d.  Monday,  Cowp.  530. 

*  Willc.  52,  63,66;  Rex  c.  Atkuis.  3  •  See  authorities  cited  in  tlie  laat 

«_j  ».  .  „_.   ..-..„         „    .  ^ 

•  Willc.  67. 

*  Rflx  V.  BeUriDger,  4  Term  R.  810, 
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of  the  old  corporations  in  En^and  require  the  presence  of  a  majority 
of  the  members  of  each  definite  integral  part,  but  it  went  to  the 
extreme  length  of  holding  that  where  the  presence  of  the  mayor 
was  necessary,  he  must  be  the  legal  mayor,  and  if  he  be  merely  an 
officer  de  facto,  and  afterwards  be  ousted  on  quo  vxtrranto,  all  corpo- 
rate acts  done  under  the  sanction  of  his  office  are  voidable.'  By 
reason  of  the  change  in  the  constitution  of  municipal  corporations 
in  England,  wrought  by  the  Corporations  Act  of  1835^  many  of  the 
rules  respecting  corporate  meetings  are  no  longer  applicable,  though, 
as  we  shall  see,  some  of  them  still  are.  Under  that  statute  the  cor- 
poration acts,  and  can  only  act,  through  the  council ;  and  it  is  pro- 
vided that  all  questions  shall  be  decided  by  a  majority  of  all  the 
councillors  present,  including  questions  of  adjournment;  that  one- 
third  part  of  the  numba  of  the  whole  council  shall  be  a  quorum ;  that 
the  mayor,  if  present,  shall  preade,  and  if  absent,  that  a  presiding 
officer  shall  be  chosen,  who  shall  have  a  second  or  casting  vote.' 

S  504  (262).  Hottcs  ot  Ooiporate  Hastlnfffl  at  aommon  Law,  and 
undsr  tlw  Knglisb  Hnnidpal  Oorporatloni  Act.  —  Due  notice  of  the 
time  and  jlaee  of  a  corporate  meeting  is,  by  the  English  law,  essen- 
tial to  its  validi^,  or  its  power  to  do  any  act  which  shall  bind  the 
corporation.  Respecting  notice,  the  courts  in  England  adopted  cer- 
tain rules,  which,  since  they  form  the  basis  of  much  of  the  statute 
law  in  this  country  upon  the  subject,  and  have  in  the  main  been 
followed  by  our  courts,  and  are  founded  on  reason,  may  advan- 
tageously be  here  mentioned.  All  corporators  ore  presumed  to  know 
of  the  days  appointed  by  the  charter,  statute,  usage,  or  by-laws,  for 
the  transaction  ot  particular  business,  and  hence  no  notice  of  such 
meeting  for  the  transaction  of  auek  business  is  necessary,  or  for  the 

and  cases  cited ;  Rex  e.  HiDer,  6  Term  polity,  2  La.  An.  527 ;  KingBbiuy  e. 
H.  277 ;  Rex  t>.  Monday,  Cowp.  530,  Quinnr  School  Diiitrict,  12  Met.  (Mass.) 
631,  538;  Rex  v.  DevonBhira,  1  B&m.  99;  Damaa  v.  Granby,  2  Pick.  345, 
A  Cress.  609 ;  Rex  v.  Bower,  1  Bam.  ft  355 ;  Coles  v.  Tnutees,  &c.  of  WiUiams- 
Cre«.492;  Rex  o.  May,  4  Bam.  4  Ad.  burg,  10  Wend.  (N.  Y.)  668;  Rex  tr. 
S43 ;  Rex  v.  Headley,  7  B&m.  ft  Cress.  Greet,  8  Bam.  ft  Cress.  363:  Queea  o. 
496;  Willc.  216,  pi.  546;  Btackett  v.  Bamhart,  7  Upper  Can.  L.  J.  103; 
Bltuard,9BMTi.  ft0res8.851;  Rogen,  Queen  v.  Hurray,  1  Upper  Can.  L.  J. 
tnn,7  Cow.  (N.  Y.)  526 ;  7b.,  note  a,  n.  a.  104 ;  2  Kent  Cam.  293 ;  Angell  ft 
7M;  WiDcocks.  In  rt,  7  Cow.  (N.  Y.)  Ames  Corp.  {  501;  Launts  r.  People, 
402,  and  note  462, 463;  Young  V.  Buck-    113  111.137. 

isgham,  5  Ohio,  485,  489;  Buell  v.  >  Kex  v.  Carter,  Cowp.  69:  Rex  v. 
Buckinzham,  16  Iowa,  284,  and  cases  Hebden,  Andr.  391 ;  Rex  v.  Dawes,  4 
dted ;  State  o.  Delieaseline,  1  McCord  Burr.  2277,  2279;  Willc.  64,  66. 
(S.  Car.),  52;  State  v.  HuggtoB,  Harper  •  5and6Wm.  IV.  chap,  ixxvi.  {69; 
(S.  Car.},  Law,  94;  Booker  v.  Young,  Rawlinson  on  Corp.  (5th  ed.)  136; 
12  Gratt.  (Va.)  303,  approvmg  Wille.  ante,  chap.  iii.  ){  63,  55;  Engliah  Mu- 
216,  pL  646;    Labourdette  v.  Munici-  nioiptU  (^iipoiatiaaa  Act,  1882,  f  21. 
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transaction  of  the  mere  ordinary  affairs  of  the  corporation  on  such 
days;  yet  if  it  is  intended  to  proceed  to  any  other  act  of  importance, 
a  notice  is  necessary,  the  same  as  at  any  other  time. 

S  505  (264).  Baqniiltefl  of  Hotlea  kt  Oommon  Law;  nne  and 
Flacv  ;  Wilvn.  —  The  notice  must  state  the  time  of  meeting,  and 
the  place,  if  it  be  not  the  usual  place.  It  is  not  necessary  to  state  what 
business  is  to  be  done,  when  tiie  meeting  relates  only  to  the  ordinary 
affairs  of  the  corporation ;  but  when  it  is  for  the  purpose  of  electing 
or  removing  officers,  passing  ordinances,  and  the  like,  the  fact  should 
be  stated,  so  that  members  may  know  that  something  mote  than  the 
usual  routine  of  business  will  be  transacted.  Such  great  importance 
is  attached  to  notice  that  it  can  only  be  waived  by  universal  consent; 
but  if  every  member  of  a  select  body  be  present  at  a  r^fular  or  stated 
meeting  or  at  a  special  meeting,  they  may,  if  wery  one  consents,  but 
not  otherwise,  transact  any  buaness,  ordinaiy  or  extraordinary, 
though  no  notice  was  given,  or  an  insuiHcient  notice,  but  the  unar 
nimity  of  consent  should  plainly  appear  from  their  recorded  declara- 
tion, acts,  or  conduct  lliis  unanimity  is  only  necessary  in  order  to 
enter  upon  the  business;  once  commenced,  the  usual  rules  which 
govern  the  body  and  its  actions  apply.  It  is  to  be  observed  that  the 
foregoing  rules  are  not  applicable  where  they  are  in  conflict  with  the 
charter ;  and  hence,  if  this  im/peraiively  requires  a  special  noHee,  it 
cannot  be  waived,  even  by  consent  of  ^1.  Tbe  guild  hall  is  the 
proper  place  for  the  meeting;  if  there  be  none,  the  meeting  should 
be  at  the  usual  place;  and  if  at  any  other  place,  it  should  be  stated, 
to  prevent  fraud  or  surprise.  Acts  done  at  an  unusual  place  will  be 
closely  scrutinized.' 

§  506  (265).  Xotlca  nndn  XngUsh  Act.  —  By  the  English  Muni- 
cipal Corporations  Act,*  the  siAject  of  meetings,  stated  and  spedal, 

*  Authorities  in  mpport  of  the  Uat  pp.  140-173.    Formerly  the  rule  that 

and  two  preceding  secUonA  of  the  t«xt :  where  notjee  was  neceBB»ry  every  mem- 

WIllc.  chap.  i.  ii  i2et  seq. ;  Rex  v.  Hill,  ber  must  be  notified,  was  applied  only 

4B,icC.4il;  Rex  p.  Liverpool,  2  Burr,  to  the  case  of  definite  bodies,  out  it  haa 

723 )    Rex  v.  Doncaater,  2  Buir.  738 ;  mora  recently  been  declared  to  be  ap- 

Rexv.  Theodorick,  SEaat,  545;  Rexv.  plicable  to  both  select  and  indefinite 

Hay,  B  Bun-.  2682 ;    Rex  v,  Oxford,  twdies  of  public  corporations.    Rex  d. 

Paha.  455 ;    Rex  c.  Grimes,  5  Burr.  Langhome,  4  Ad.  A  El.  538.    See  also 

2001 ;  Kjnaston  v.  Shrewabuiy,  2  Stra.  Rex  e.  Favereham  fishermen's  Co.,  8 

1051 ;    Husgrove  r.   Nevison,   1   Stra.  Term.    R.    3S6,    per    Lord    Kenyon, 

684;  B.  c.  2  Ld.  Raym.  1359;  Rex  v.  arguendo. 

Mayor   of    Shrewsbury     Cases    temp.         '  S  and  6  Wm.  IV.  chap.  Ixxvi.  {  09 ; 

Hardw.  147 ;  Smyth  c.  Dariey,  2  Houae  ante,  f  f  53, 66 ;  Conaolidated  Act,  18S2, 

of  Lords  Cases,  789;   Grant  on  Corp.  f  22. 
JS4-156;   Glover  on  Corp.  chap.  viii. 
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and  the  notice  and  summons  required  are  made  matter  of  express 
r^ulation.  It  provides  for  every  borough  or  city  four  quarterly 
meetings  of  the  council  in  each  year,  to  be  held  at  a  fixed  date.  No 
notice  of  the  biaijieas  to  be  traMaded  at  these  quarterly  meetings  is 
necessary;  but  three  days'  nUice,  by  posting  on  or  near  the  town 
hall,  is  required  of  the  time  and  place  of  every  intended  meeting. 
Fowo-  is  given  to  the  mayor  to  caJI  special  meetings,  or,  on  his  re- 
fusal, to  five  members  of  the  council,  in  which  case  the  notice  on 
or  near  the  town  hall  shall  state  therein  the  business  proposed  to  be 
transacted  at  such  meeting,  and  in  every  case  a  summons  (jn  addi- 
tion to  the  notice)  must  be  left  at  the  usual  place  of  abode  of  every 
member  of  the  council,  or  at  the  premises  occupied  by  him,  in  re- 
spect of  which  he  is  enrolled  as  a  burgess,  at  least  three  clear  days 
before  the  meeting,  and  no  bu^ness  can  be  transacted  not  specified 
in  the  summons.  Power  to  adjourn  meetings  is  expressly  conferred 
upon  the  council  by  the  same  section.' 

§  507  (266).  V«w  Sngland  Town  HMtin«i  ;  Xotica  and  Ad- 
jomnnunt.  —  In  New  England  the  inhabitants  are  required  to  be 
notified  or  warned  of  town  meetinga.  The  requisites  of  such  notice, 
and  manner  of  ^ving  it,  are  prescribed  by  statute.  The  provision 
is  quite  general  that  the  articles  or  mattera  to  be  acted  upon  ahaU  be 
aped/Ud  or  inserted  in  the  notice  or  warrant.  The  courts  in  those 
States  conciir  in  requiring  the  statute  aa  to  notice  to  be  faithfully 
observed  by  the  officers  charged  with  the  duty  of  calling  meetings. 
Meetings,  to  be  valid,  must  be  warned  or  notified  according  to  law. 
The  rule  of  the  English  courts  applied  to  indefinite  corporate  bodies, 
that  if  all  lu^  present  notice  may,  by  unanimous  consent,  be  waived,* 
is  not  regarded  as  applicable  to  the  town  meetings  of  New  England, 
and  hence  a  de  facto  meeting,  not  duly  notified,  though  attended  by 
all  the  voters  capable  of  attending,  is  not  a  valid  meeting,  and  its 
acts  are  void.* 

'  In  construing  this  statute,  it  has  ster  Town  Coundl  v.  Court,  1  E.  A  E. 

been  held  that  where  the  meeting  is  an  770;  Reginas.Whipp,  4Queen'BBench, 

adjaumtd  quarterly  meeting,  TioUce  is  141 ;  onto,  S  501,  note. 

lueestary  at  to  any  bugine»t  tokich  wa»  '  Rex  «.  Theodorick,  8  East,  545 ; 

not  actually  erilerea  upon  at  the  general  ante,  S  40. 

or  regular  quarterly  meeting,  but  not  *  Harward     c.     No.     Bridgewater 

ottterwise;    and  hence,  a  coroner  can-  School  District,  2  Cush.  (Mass.)  419; 

not  be  elected  at  auch  an  adjourned  Moor  v.  Newfield,  4  He.  44 ;   Stoughton 

quarterly  meeting  without  the  notice  School  District  n.  Atherton,  12  Met. 

and  summons  which  the  statute  re-  (Mass.)  105;  Little  v.  Merrill,  10  Pick, 

quirei.   Reginau.Grimshaw,  10  Queen's  rMaa8.)543;   Perry  u.  Dover,  12  Pick. 

Bnich,747,755.   See R^na t>. Thomas,  (Hass.)  206;   Reynolds  n.  New  Salem, 

8  Ad.  <!;  EL  183 ;  Rei  p.  Harris,  1  Bam.  6  Met.    (Mass.)  340;    Congregational 

i  Ad.  938.    As  to  notice.    Kiddermin-  Society  of  Bethany  v.  Speny,  10  Conn. 
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§  508  (267).    Rsqoliltefl  ol  Votlcs  ol  Town   Mm&w:   Object  ot 
Haetliiff.  —  It  is,  however,  sufficient  if  the  purpose  or  object  of  the 

2(X);  Bloomfleld  v.  Ch&rter  Oak  Bank,  A  tax  voUd  at  a  masttno  not  hgaUy 

121  U.  S.  121,  130 ;  Rand  v.  Wilder,  1  ii>am«f  u  iOegal,  md  may  be  recovered 

Cush.  (Man.)  2S4 ;  SUoe  v.  HamiltoD  back  if  the  piuly  did  not  pw  it  volun- 

Scbool  Distnct,  S  Gush.  (HbM.)  692 ;  tanly.     Hideout  c.  DoiMbMa  Bchool 

Brewsterp.  HTde,  7  N.  H.  206-,  Noitb-  IHatiict,  1  Allen  (Uaaa.),  232.    So  it 

wood  e.  Baniozton,  9  N.  H.  369 ;  Qiles  may  be  recovered  back  if  the  aanonc 

V.  Sai^mton  School  EKetiiot,  31  N.  H.  tnent  is  void.     Genr  «.  Stooeham,  1 

304;  Lander  V.  Smithfi^  Bchool  Dia-  Allen  (Haaa.),  319;  Tobeyti.Warehain, 

trict,  33  He.  239 ;    Jordan  o.  Ldabon  2  Allen  (Haas.),  694 :  pott,  chapter  on 

Bchool  Diatrict,  38  He.  164.    SoinVo^-  Actions.  See  MaswuAuHtto  Act  of  1659, 

mont  it  has  be^  decided  that  it  cannot  chap,  cxviii.,  limiting,  in  such  caaea. 

be  shown,  by  parol,  to  validate  the  l«m/  the  plaintiff's  right  of  recover;  to  ill^u 

of  tax  by  a  meeting  not  I^olly  wamea,  szoeu  of  taxation, 

that  ott  the  legal  voter*  dl  the  district  AvAoritii  to  the  cleA  to  oM  and 

were  present  at  the  meeting.    Sherwin  warn  "the  annual  meetingB"  does  not 

e.  Bugbee,  17  Vt.  337 ;    diatinguiahed  authoriie  him  to  call  and  warn  qwdal 

by  the  court  from  Rex  v.  Theodorick,  meetings ;  and  the  acta  and  d<Hnga  (rf 

8  East,  646.    And  see  also  Hunt  e.  Nor-  a  apedid  meeting  thus  called  are  wholly 

wichSchoolDistrict,  14Vt.  300;  Pratt  void.     Stoughton   School  District  t>. 

V.  Swanton,  16  Vt.  147.     Rap^ala  of  Atherton,  12  Met.   fHasa.)  106.     And 

niAiet ajid n^fidgncy.   W]^y e.  Wilson,  authority  "to  warn     future  meetinn 

44  Vt.  404.  does  not  authorise  him  "to  call"  suca 


Aa  to  proof  of  notice,  and  the  return 

,.._  __  _  ._„.. ,  ,      f  the   person   or  officer   making  the 

yet,  aa  it  is  ahatM  with  all  other  free-  warning,  and  what  it  shall  show,  see 
men,  it  can  be  enforced  only  by  a  pro-  State  e.  WiUiams,  26  He.  664 ;  Aulnim 
oeeding  in  the  name  of  the  State.  Peck  v.  Union  Water  Power  Co.,  90  He.  71 ; 
t>.  Booth,  42  Conn.  371.  But  see  post,  S|  and  the  JlfosMchusstt*  and  JIfauM  de- 
1527,  15iB2,  1586.  "A  town  {in  Con-  ciaons  therein  cited  and  cooimented 
necticut]  cannot  make  a  contract,  or  au-  on.  Christ's  Church  v.  Woodward,  26 
thoiiie  ai^  officer  or  agent  to  make  one  He.  172 ;  Foasett  e.  Bearae,  29  He.  623 ; 
In  its  behalf,  except  by  vote  in  a  town  Bearce  v.  Fossett,  34  He.  676 ;  Jor- 
meetin^  duly  notified  or  warned ;  and  dan  v.  Liahoa  School  District,  38  Me. 
the  notice  or  warning  must  specify  the  164 ;  Peny  v.  Dover,  12  Pick.  (Hass.) 
matter  to  be  acted  on,  in  order  that  all  206 ;  Houghton  v.  Davenport,  23  I^ck 
the  inhabitants  (whose  property  will  (Hass.)  235;  Williams  v.  Lunenberg 
be  subject  to  be  taken  on  execution  to  School  Dist.,  21  Pick.  (UaBB.)75;  Brigga 
satisfy  the  obligations  of  the  town)  may  v.  Murdock,  13  Pick.  (Mass.)  306; 
know  in  advance  what  busineas  is  to  be  Rand  o.  Wilder,  11  Cush.  (Mass.)  294; 
transacted  at  the  meeting.  If  the  sub-  Cardigan e.  Page,  6  N,  H.  182;  State «. 
ject  of  the  voto  is  not  specified  in  the  Dtmafiay,  30  N.  J.  L.  404 ;  Hardcastte 
notice  r»-  warning,  the  vote  has  no  legal  v.  State,  27  N.  J.  L,  662 ;  Detroit  B. 
effect,  and  binds  neither  the  town  nor  R.  A  11L  R.  Co.  c.  Bearaa,  39  Ind.  698 ; 
the  inhabitants.  No  one  con  rely  upon  HcPike  tr.  Parr,  51  Ho.  63 ;  French  e. 
a  vote  as  giving  him  an^  rights  og^nst  Edwards,  13  Wall  511. 
the  town,  without  proving  a  sufficient  In  Sherwin  v.  Bugbee,  17  Vt.  337, 
notice  or  warning  of  the  meeting  at  the  strict  view  is  held  that  the  Ttotiee  or 
which  the  voto  was  passed.  Reynolds  warning  must  be  reeorded  by  the  aletk. 
V.  New  Solera,  6  Met.  340;  Stoughton  If,  as  recorded,  the  lirne  for  which  the 
Bchool  District  v.  Atherton,  12  Het.  meeting  was  to  be  holden  is  not  eped- 
lOS:  Moor  v.  Newfield,  4  He.  44  -  Dil-  fied,  the  defect  cannot  be  supplied  by 
Ion  Mun.  Corp.  f{266-26S  [now  {{607-  parol  evidence  that  in  the  original 
509j.  Upon  this  point  the  statutes  and  warning  the  hour  for  the  meeting  waa 
decisions  of  Connecticut  are  perfectly  named.  This  decision  waa  not  put  upon 
clear."    P«r  Ur.  Justice  Oray,  Bloom-  the  ground  that  tJie  statute  expreisW 

c_M  _   ci,.j»_  r\.i_  ii__i.    lo.  tt   a .r_j  y^  warning  to  be  recorded 

it  did  not),  but  upon  the  ground 
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meeting  eon  fairly  be  ■understood  from  the  notice  or  wa^ant.'  And 
where  the  statute  requires  the  time  and  -place  to  be  stated  in  the 
notice,  its  requirements  must  be  observed,  and  there  can  be  no  legal 
meeting  unless  it  originally  assembles  at  the  prescribed  time  and 
place.  The  law  is  strictly  held  as  to  the  important  particulars  of 
time  and  place,  as  will  appear  by  the  illustrations  in  die  notes.' 

that  the  statute  intended  that  the  reo-  of  holding  the  meeting  must  be  defi- 
«rdB  Bfaould  furnish  all  tlie  meana  for  niMljr  specified.  It  would  hardly  do  to 
testing  the  validity  id  the  pioeeedings.  warn  a  meeting  to  be  held  at  xmie  place 
See  also  Stevens  v.  Eden  H.  H.  Sodety,  in  the  district,  or  at  a  destgnated  vil- 
12  Vt.  688;  pott,  %  579.  Where  the  lage,  or  at  one  of  two  or  more  dwelling- 
place  of  an  annual  meeting  U  not  fixed  houses.  So,  too,  in  re^rd  to  time,  there 
by  statute  or  charter,  notice  of  the  seems  to  be  a  propnety  in  having  it 
■■■'•■■■■'■■''■'      It  the    i' 


Statesv.  McKelden,  11  D.  C.  162;  Ho-  is  named,  the  queetion  immediately 
Arthur  &  Hackey,  162.  PreriMmMan  arises.  Shall  the  inhabitants  be  required 
n  fmor  of  Ugalituot  meeting  after  lapse  to  attend  the  whole  day  7  or,  When  can 


tA  long  time,  reteiborough  «.  Lan-  the  meeting  transact  the  business  for 
caster,  14  N.  H.  382,  392 ;  post,  ff  508,  which  tiiey  meet,  so  as  to  bind  the  ab- 
note,  532,  note.  Length  ojnotiet.  Hunt  sentmembersT  The  fact  that  the  meet- 
V.  Norwich  School  Distnct,  14  Vt.  300 ;  ii^ adjourned  to  another  day  and  hour 
Pratt  v.  Swanton,  15  Vt.  147;  potl,  wul  not  help  the  matter,  on  tne  obvious 
I  532,  note.  principle  that  the  adjourned  meeting 

Under  a  statute  of  Ntw  York,  the  could  have  no  more  authority  than  the 
Dotiee  it  requited  of  school  meetings  origmol  meeting,  which  was  void." 
held  to  be  iirtetory  only,  and  t^e  want  Where  it  appears  that  a  meeting  was 
cl  ootdoe,  when  not  fraudulently  or  wil-  held  on  the  day  appointed,  it  vriil  be  pre- 
fully  omitted,  does  not  render  the  meet-  turned  that  it  was  held  at  a  suitable 
ing  invalid,  and  its  proceedings  void,  time  in  the  day,_  and  pursuant  to  the 
Marchant  v.  I^mgworOiy ,  6  Hill  (N.  Y.),  notice.  A  meeting  should  be  opened 
646 ;  affirmod  in  error,  3  Denio  (N.  Y.),  within  a  reasonable  time  after  the  hour 
£26.  See  also  Williams  «.  Larldn,  3  specified;  but  what  is  such  reasonable 
Denio,  114;  pott,  i  539.  Where  the  tmie  depends  upon  circumstoncee. 
charter  required  the  clerk  to  publish  a  South  School  District  v.  Blokeslee,  13 
"  ....-,  -    Where  a  meeting  was  cslled 

Bchool-house,  it  was  held  to 
to  attend*  btf ore  the  council  at  a  day  mean  within  the  walls  ot  tbe  building. 
named,  and  such  notice  was  given  and  An  assemblage  of  some  of  the  citizens 
a  hearmg  hod,  it  was  held  that  since  in  the  highway  near  the  school-house, 
tbe  charter  provided  for  but  one  notice  and  an  adioumment  to  another  place, 
and  one  bearing,  it  was  a  matter  ot  dis-  was  not  a  legal  meeting,  and  its  trans- 
entioa  with  the  council  whether  an-  actions  were  not  binding,  though  the 
Other  hearing  should  be  allowed,  and  school-house  was  locked,  and  tbe 
that  subsequent  action  by  the  council  weather  cold  and  no  fire  in  the  build- 
without  such  noUce  or  second  bearing  Ing.  Chamberlain  v.  Dover,  13  He.  466. 
was  not,  under  the  circumstances,  in-  See  also  Haines  «.  Readfield  School 
valid.  1  Locke  n.  Rochester,  5  Lansing  District,  41  He.  246;  Kingsbury  v. 
(N.  Y.),  11;  pojrf,  H  1457,  1593,  note.       Quincy  School  District,  12  Het.  (Mass.) 

'  South  School  District  t>.  Blakeelee,  99.  But,  in  Maine,  where  a  meeting 
13  Conn.  227.  had  been  called  for  tha  basement  of  a 

*  Sherwino.Buj^iee,  16  Vt.  439,444.  building,  the  fact  that  the  meeting, 
In  reference  to  town  meeUiws,  the  which  was  crowded,  being  unable  to 
statute  ol  Vermont  requires  tbit  the  take  a  division  within  the  walls  with 
notice  shall  be  in  writing,  and  shall  ease  or  comfort,  by  unanimous  consent 
"specify  the  business  to  bt  done,  and  and  without  protest  from  any  one, 
the  funs  and  place  of  holding  said  meet-  passed  out  into  the  open  air,  where  the 
ing."  Referring  to  this  statute,  Red-  countwasmade,  washeldnot  to  render 
fidd,  J.  (in  Sherwin  ti.  Bugbee,  supra),  its  proceedings  invalid.  Brown  t>.  Win- 
Mja :    f  We  have  no  doubt  tAe  plate  terport,  79  He.  305. 
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i  509  (268).  SpMlflcAtdoii  ol  Objact  of  Tova  HMtdnc.  —  Where 
the  statute  requires  the  notice  "to  a'pedfy  the  business  to  be  done,"  an 
omission  to  comply  with  this  requirement  makes  the  meeting  void, 
and  it  is  held  that  a  notice  stating  generally  "to  do  any  proper 
business,"  b  insufficient,  and  the  acts  and  votes  of  a  meeting  held 
under  it  are  of  no  binding  or  legal  force.'  Indeed,  the  rule  is  gen- 
eral that  where  the  statute  requires  the  business  to  be  stated  in  the 
warrant  or  notice,  this  is  absolutely  essential,  and  the  meeting  must 
be  confined  to  those  matters.' 

%  510  (269).  Power  to  adjonm.  —  At  a  meeting  duly  constituted 
and  organized,  a  majority  of  the  members,  electors,  or  corporators 
present,  in  the  absence  of  any  statute  either  conferring  or  denying 
the  power,  have,  in  the  absence  of  any  restrictive  statute,  the  implied 
incidental  corporate  right  to  adjourn  the  meeting  to  another  time, 

■  Hunt  e.  Norwich  School  District,  IHck.   (Hoaa.)  97;    Torrey  v.  Millbuiy, 

MVt.300;   Sherwin  V.  Bugbee,  16  Vt.  21  Pick.   (Haas.)  64;    lb.  15;    Hadaeli 

439;  8.  c.   17  Vt.  337,  444.    ""    '        "  '    " "        

ire  void  for  aJl  pure 

J*  business  not  speciB  -  •  ji 
tha  written  notice  required  by  the  (Mobs.)  99;  luuid  v.  Wilder,  11  Cush. 
statute.  lb.,  per  Bedfidd,  3.  Text  &p-  (Mass.)  294.  But  if  the  matter  is  em- 
proved  and  followed;  Uills  v.  San  braced  in  the  warrant  or  notice,  and 
Antonio  (Tex.  Civ.  App.),  65  S.  W.  the  meeting  duly  met,  it  is  no  objection 
1121.  to  its  action  that  it  was  had  near  the 

'  lb. ;  Johnstone  o.  Wilson,  2  N.  H.  close  of  the  meetdnK,  and  when  a  por- 

202;    Tucker  v.  Aiken,  7  N.  H.   113;  tion  of  the  voters  had  retired.     Bean 

Baker  r.  Shepherd,  24  N.  H.  212.  v.  Jay,  23  Me.  117.     Subsequent  Ugal 

By-lawa  passed  at  a  town  meeting  meeting   may   roiify   acta   of   previous 

not  didy  warned  (as,  for  example,  where  meeting  not  duly  notified.     Jordan  v. 

thenoticedidnot  "specify  theobjects"  Lisbon   School   District,   38   Me.    164. 

of  the  meeting  as  required  by  statute)  By  participating  in  a  meetins  iliegally 

are  void.     Hayden  v.  Noyes,  5  Conn,  called,  a  party  la  not  estopped  to  deny 

391 ;   Willard  v.  Killingworth,  8  Conn,  its   legality.      Stoughton   School   Dia- 

247;   Bloomfield  *.  Charter  Oak  Bank,  trict  v.  Atherton^  12  Met.  (Maaa.)  105. 

121  U.  S.  121,  130.    To  the  same  effect  Proof  oj  notire.    Where  there  ia  evidence 

isMiUao.  San  Antonio  (Tex.  Gv.  App.),  that  notice  of  the  meeting  was  properiy 

65  S.  W.  Rep.  1121.    The  party  claim-  served,  the  court  will  not  hold  the  meet 

ing  under  a  by-law  must  show  it  was  iog  to  be  unlawful,  even  if  the  proof  is 

pused  at  a  meeting  duly  warned.     8  lacking  in  technical  nicety.     Lewick  e. 

Conn.  247,  supra.    And  must,  perhaps.  Glazier,  116  Michi.  493. 
■how  all  the  essentials  of  its  validity.         Where    the    city   charter   provided 

such  as  the  due  passage,  publication,  that  the  mayor  might  call  tpedal  set- 

Ac.     lb.  riont  of  the  council,  and  that  be  should 

Where  tlie  statute  requires  that  all  "speciaUy    slate    to    them    when    as- 

matteis  to  be  act«d  upon  at  the  meet-  sembled  the  objects  for  which  they 

ing  shall  be  inserted  in  the  warrant  or  have  been  convened,  and  their  action 

notice,  a  failure  to  do  Ihia  vnil  avoid  at  shall  be  confined  to  such  objects,"  an 

to  bol/i  partiei  any  oontraet  that  may  be  ordinance,    passed    at   a   meeting   so 

made,  or  any  act  that  may  be  tlone,  called,    having   no   reference   to   any- 

with  respect  to  a  matter  not  embracea  thing  alluded  to  in  the  mayor's  mes- 

in  the  warrant  or  notice.     Cornish  v,  sage,  was  declared  void.    St.  Louis  o. 

Pease,  19  Me.  184;   Spear  c.  Robinson,  Withaus,   16  Mo.  App.  247;  afTd  on 

29  Me.  631 ;  Little  t>.  Merrill,  10  Pick,  appeal,  90  Mo.  640. 
(Mass.)  543;  Blackburn  v.  Walp^,  9 
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dther  on  the  same  or  to  a  future  day,  and,  if  fairly  doDe,  to  another 
place  within  the  corporate  limits.* 

§  511  (270).  CoutitntloB  of  Hoetlngi  ol  Conndls  or  SttlMt  6ot- 
enSng  B«di»fl.  —  Unlike  the  towns  of  New  England,  in  which  all 
the  qualified  voters  meet  and  act  in  their  primary  capacity,  the 
councils  of  dtiea  and  towns  are  representative  bodies,  the  number  of 
whose  members  is  fixed  by  law,  and  they  are  elected  by  the  legal 
voters  of  the  incorporated  place.  This  council  is  the  governing  body 
of  the  municipal  corporation,  and  the  corporation,  unless  it  is  other- 
wise provided,  can  act  and  be  bound  only  through  the  medium  of 
the  council.'  The  charter  or  constituent  act  of  the  place  vsuaUy  cow- 
taine  promnons  as  to  the  constitution  of  the  council,  its  stated  and 
specif  meetings,  and  the  notice  thereof  requisite  to  be  given,  how 
many  shall  constitute  a  quorum,  and  an  enumeration  of  its  powers. 

■  ChambeiUn  v.  Dover,  13  Me.  466-  and  parol  evidence  of  an  adjournment 
People  ».  U&rtin,  6  N.  Y.  22 :  Hubbard  to  another  day  is  held  to  be  ioadniis- 
V.  Winaor,  15  MicL  146;  KimbaU  v.  sible.  Taylor  p.  Henry,  2  Pick.  (Mass.) 
Marahall.  44N.  H.  465;  Drisko  r.  Co-  397.  See  State  e.  Jersey  City,  25 
himbia,  75  Me.  73 ;  Ex  parte  Wolf,  14  N.  J.  L.  309,  and  chapter  on  Corporate 
Neb.  24 ;  Goodell  v.  Baker,  8  Cowen  Records  and  Documents,  post,  %  555. 
(N.  Y.),  286;  infra,  SJ  532,  535.  An  adjourned  meeting  of  a  meeting  not 
Electors  exclusive  judges  of  necessity  legally  called  cannot  validate  tlie  former 
<A  adjournment  of  town  meeting;  and  meeting,  nor  itself  legally  act.  United 
auch  adjournment  to  next  day,  and  at  States  v.  HcKelden,  11  D.  C.  162; 
another  place,  in  the  town  twentv  miles  ante,  {  509,  note.  The  atatuie  of  New 
distant,  was  considered  lawful.  /6.  yorfc  (1  Rev,  Sts.  342)  only  requires 
The  statute  provided  that  if  at  any  the  town  meeting  to  be  kept  open  dui^ 
annual  town  meeting  no  place  is  fixed  ing  the  daytime,  or  some  part  thereof, 
by  the  electors  for  the  next  annim.!  but  not  that  it  shall  be  kept  open 
town  meeting,  such  town  meeting  shall  during  the  whole  and  every  part  of 
be  held  at  the  place  of  the  last  annual  the  day,  between  the  rising  and  setti:^ 
town  meeting.  Hdd,  in  People  v.  of  the  sun.  People  r.  Hartin,  5  N.  ¥. 
Martin,  5  N.  Y.  22,  27,  that  though  22. 

the  place  of  meeting  was  thus  con-  *  Central  Bridge  Corp.  v.  Lowell,  15 
tingcntly  fixed  by  ttatuU,  the  electors.  Gray  (Mass.),  106,  116,  where  an  act 
being  duly  assembled,  might  adjourn  affecti^  a  city  was,  by  its  terms,  to 
it  for  the  rewdue  of  the  day  to  another  take  eEfect  on  acceptance  by  the  city, 
place  in  the  town.  Concluding  his  it  was  held  that  the  acceptance  miglit 
opinion  in  this  case,  Paige,  J.,  well  re-  be  made  by  the  governing  body.  The 
marks:  "I  confess  that  I  have  hod  legislative  and  corporate  powers  of  a 
some  difficulty  in  coming  to  this  con-  municipality,  niiose  exercise  is,  by  the 
elusion,  and  I  think  the  power  [which  charter  or  constituent  act,  committed 
is  decided  to  exist]  of  adjourning  a  to  the  council  or  governing  body,  can 
town  meeting  to  another  time  and  be  exercised  only  at  a  corporate  meeting 
place,  may,  under  peculiar  circum-  dtdy  held;  and  the  corporate  will  muist 
stances,  be  oppressivdy  exercised,  and  be  ascertained  by  vote  and  embodied 
lead  to  a  d^eat  of  the  popular  wiU.  in  a  definite  form.  The  form  which 
This  power  ought  not  to  be  exercised  the  corporate  will  assumes  is  usually 
except  in  a  case  of  extreme  necessity."   cither   a   resolution   or   ordinance,   or 

AJIer  a  valid  adjaamment,  acts  by  a  something  equivalent  thereto.  Schumm 
portion  of  the  voters  wbo  remain  are  v.  Seymour,  24  N.  J.  Eq.  143 ;  State  v. 
invalid.  Kimball  n.  Lamprey,  19  N.  H.  Jersey  City,  35  N.  J.  L.  404;  anU, 
215.  In  Afaataehiitett*,  an  adjournment  |  501.  See  cbapter  on  OrdisanoeSi 
of  a  meeting  should  appear  of  record,   pott,  i  570,  note. 


■d^yCoogle 


834  MUmCIPAL  COBPORATIONS  $  513 

The  usual  scheme  of  the  organization  of  the  council  is  to  divide 
the  territory  of  the  incorporated  place  into  districts  or  wards, 
the  voters  in  each  of  which  elect  one  or  more  representatives, 
annually,  called  aldermen  or  coundlmen;  and  these,  when  duly 
convened,  constitute  the  council,  over  which  the  mayor  or  head 
executive  officer  of  the  corporatvm  prendet,  sometimes  constituting 
a  member  of  the  council,  and  in  other  instances  having  power  to 
vote  only  when  there  is  a  tie  or  to  give  a  second  vote  in  case  of 
a  tie.* 

I  512  (271).  H^w*!  Praunca  and  Fimetloii.  —  The  doctrine  of 
the  English  courts  as  to  the  old  corporations  in  that  country,  that  the 
mayor  was  an  integral  'part  of  the  corporation,  whose  presence,  unless 
otherwise  provided  in  the  charter,  was  necessary  to  a  valid  corporate 
meeting;  that,  during  a  vacant^  in  the  office  of  mayor,  the  corporar 
tioD  could  do  no  valid  act,  unless  expressly  empowered,  except  to 
elect  another  and  thus  complete  the  body ;  and  that  the  acts  of  the 
corporation  under  the  presidency  of  any  other  than  a  mayor  de  jure, 
were  voidable,  has,  it  is  believed,  no  application  to  the  office  of  mayor 
in  the  corporations  of  this  country.* 

§  513.  8t«tiu  of  Mayor  u  Uembor  of  OooncU.  —  The  question 
whether  the  mayor  of  a  city  ehail  he  regarded  as  a  member  of  the 
council,  is  one  of  legislative  intent.  It  is  within  the  power  of  the 
le^lature  to  confer  upon  him  the  functions  of  a  member  of  the 
council  in  every  respect,  and  if  the  legislation  on  the  subject  calls  for 

'  Power  to  precdde  and  give  casting  neas  of  the  meetiog.    Paraons  e.  Bisi- 

vote  at  meetings  of  a  reltgioua  corpom-  nard,  17  Wend.  (N.  Y.l  &22.    Approval 

tioQ  construed.    People  v.  B«ctor,  Ac.,  by  Ihe  jnayor  of  proeudingi  of  the  coun- 

48  Barb.  (N.  Y.)  603.  cil  may,   b^  special   reauirement   of 

'  Infra,  {  631.    The  text  approved,  charter,  be  eaaential  to  their  validity. 

HarUndole   n.    Palmer,    52   Ind.   411;  Graham   o.    Carondelet,   33   Ho.   262; 

Welch  V.  8te.  Genevieve,  1  DiUon  C.  C.  Kepner  ».  Commonwealth,  40  Pa.  St. 

130;   Golden  v.  Toluca,  108  lU.  App.  124.    A  charter  required  eveij  reaolu- 

467;    People  o.  Mount,   186   lU.  £60,  tion  of  the  council  to  be  sent  to  the 

quoting  t^.    And  see  anU,  chap,  xi,  major,  who  ehould  either  approve  it, 

as  to  powers  and  duties  of  the  mayor,  in  which  case  it  would  become  opera- 

ii  387,  388.    A  provision  in  a  charter  tive  and  effectual,  or  disapprove  it,  in 

that  "the  mayor,  recorder,  and  alder-  which  case  he  should  return  it.    It  was 

men,  when  assembled  tt^ther,  shall  held  that  his  approval  was  to  be  made 

constitute  the  common  council,"  makes  known   bjr   a   written   declaration   at- 

the  mayor  a  member  of  the  ooimciL  tested  by   hie  mgnature.     N.    Y.    dc 

People    V.    Harshaw,  60   Mich.    200;  N.  E.  R.  Co.  v.  Watarbury,  35  Conn. 

infra,  %  615.  19.    When  approval  by  mayor  not  rtece*- 

The  presiding  officer  of  a  town  meet-  lary.    State  v.  Jersey  City,  30  N.  J.  L. 

ing,  with  statute  authority  to  maintain  93,  148.     See  Dey  v.  Jersey  Ci^,  19 

Older,  may  make  a  valid  order,  though  N.  J.  Eq.  412 ;    Taylor  t>.  Palmer,  31 

it  be  by  parol  only,  for  the  removal  of  a  Gal.  240,  241;    State  v.  Newark,  12S 

disorderly  person  who  disturbs  the  busi-  N.  J.  L.  399 ;   potl,  j  603,  note. 
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that  ctmstructioD,  he  will  be  so  regarded.*  But  in  American  juriS' 
pnidmee  ths  mayor  it  not  necessarily  a  constitvtnt  part  of  the  legislo' 
iive  power  of  the  munidpali^.  His  functions  are  intended  to  be, 
and  usually  are,  of  an  executive  or  administrative  character,  and 
irtiatever  power  he  may  at  any  time  exercise  in  the  legislative  func- 
tions of  a  municipal  government  is  never  to  be  implied,  but  must 
find  its  authority  in  some  positive  statute.*  In  tins  view,  in  the 
absence  of  a  statute  necessarily  implying  that  he  has  the  same  stand- 
ing in  the  council  as  any  other  member,  and  particulaxly  when  his 
powers  are  expressly  stated  to  be  to  preside  at  meetings  and  to  ^ve  . 
a  casting  vote  in  case  of  a  tie,  he  is  only  a  member  of  the  council 
nib  modo,  and  to  the  extent  of  the  powers  specially  committed  to  him.* 

*  When  the  dty  bas  a  oounoil  in  man  v.  San  FmnciBco  Supervisors,  110 

whieh  Uie  mtifot  ata,  and  over  whose  Cal.    128;    HarriBon  v.   RobertB,   145 

action  be  has  no  veto,  he  ia  a  member  CaL  173. 

as  much  as  an  aklermaii.     Feojile  v.        '  In  Cste  v.  Martin,  70  N.  H.  136, 

Hatahaw,   60   Mich.   200.      A   village  141,  in  a  cam  where  a  mayor  who  by 

charter  provided  that  "the  preadent  statute  was  presiding  officer,  assumed 

and  trustees,  when  assembled  and  duly  to  veto  the  determination  of  the  board 

wgaoixed,  shall  constitute  the  com-  of  aldermen  as  to  the  election  of  a 

mon  oouncil  of  the  village,"  and  tliat  member  thereof,  Blodgett,  C.  J.,  said : 

in  its  proceedings  "each  member  pree-  "The  mayor  o}  a  city  it  not  an  alderman 

tm%  shall  have   one   vote,   and,    when  or  amneUnuin  of  Ihe  city  in  any  general 

tbwe  ahall  be  a  tie,  the  president  shall  or  proper  sense  of  these  terms.    He  ia 

nve  the  casting  vote."     It  was  held  designated  in  the  statutes  as  the  'prin- 

taat  the  president  was  a  member  of  the  cipal  officer'  and  the  'chief  executive' 

common  oottoal,   and  as  such   bad  a  of  the  citv ;    and  both  properly  and 

vote  in  addition  to  the  casting  vote  ptimarily  his  duties  are  executive  and 

^ven  him  l^  statute,  and  was  not  a  administrative.     He  is  not  a  member 

mere    presidmg    c^cer.      WhitiMV    v.  of  either  branch  of  the  city's  councils 

Hudson,  69  tGchl  189,  distutguishing  unless  expressly  made  such  by  law; 

Mnis  V.  Gleason,  11  Wis.  470,  496.   The  and  when  this  is  the  case  it  is  to  the 

mayor  of  a  city  had  for  other  purposes  extent  of  such  powers  as  are  specially 

only  the  right  to  prende  and  to  give  a  committed  to   Dim,  and  no  further, 

casting  vot«  in  case  of  a  tie.     By  stat-  that  he  is  a  part  of  the  city  coimcil. 

ute,  however,  it  was  provided  that  any  Be  ia  not  one  of  its  own  members  in 

vacancy  in  tne  council  should  be  filled  the  sense  in  which  an  alderman  is,  nor 

by  the  vote  ol  a  majority  of  aU  the  has  it  been  understood  that  he  is  to 

nmnbeis  of  the  council,  and  it  was  be  counted  in  determining  the  presence 

held  that  for  the  purpose  ot  filling  of  a  quonom  Jciting  authorities].    Ajr- 

vaoaneies  be  was  a  member  of  the  i>lyinc  the  pnnciples  of  these  authori- 

oooncil,  and  also  entitled  to  vote  as  tiee  ^d  none  have  been  found  to  the 

such.    People  t>.  Wright,  30  Colo.  430.  contrary)  to  the  etatutorv  proviuons 

'  "The  mayor  is  not .  .  .  neceeeaiily  relating  to  mayor  and  alaermen  cited 

a  constituent   part   of   the   lopslative  in  behalf  of  the  defendants,  the  result 

power  of  the  municipality,    ms  func-  is  indubitably  to  establish  the  proposi- 

tions  are  of  an  executive  or  adminis-  tion  that  while  the  mayor  is  a  constit- 

trative  character.  .  .  .  Whatever  power  uent  part  of  the  board  for  some  special 

be  may  at  anv  time  exercise  in  the  leg-  purposes,  he  cats  and  acts  in  the  board 

idative  functions  of  a  municipal  gov-  not  in  the  capcudty  of  an  alderman, 

emment  is  never  to  be  imphed,   nut  but  in  the  capacity  of  ex  officio  presid- 

must  find  its  authoriW  in  some  positive  ing  officer,  and  exercises  ttiose  powers 

statute."    Jacobs  v.  Mn  Francisco,  100  only  which  have  been  specially  com- 

CaL  121,  136,  per  Barriim,  J.     See  mitted  to  him  as  the  chief  executive 

also  Brooks  v.  Fischer,  79  Cal.  173;  of  the  city." 
lUD(»lald1^  Dodge,  97  Cal.  112;  Tni-        Acharterprovided  that  "the  mayor. 
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On  the  question  whether  a  mayor  who  has  only  the  right  to  preside 
and  to  give  a  casting  vote  in  the  case  of  a  tie,  should  be  eownied  in 

board  of  aldermen,  and  common  coimci]  a  member  of  the  board  of  aldenuen 
shall  constitute  the  city  council,"  and  in  such  aense  aa  to  pve  him  a  vote  as 
that  certain  subordinate  city  officers  a  member  in  addition  to  his  casting 
"shall  bo  elected  by  joint  convention  vote.  Bousquet  v.  State,  78  Uiss.  478; 
of  the  city  council."^  It  was  held  that,  Ott  v.  State,  78  Hiss.  487,  498;  Rich 
notwithstanding  the  declaration  that  r.  McLaurin,  83  Hisa.  95.  The  lao- 
the  mayor  should  form  a  part  of  the  guage  of  the  deciaoos  which  declares 
city  council,  yet,  as  other  provisions  tnat  a  mavor  who  is  only  a  presidine 
of  the  charter  were  inconsistent  with  officer  witn  a  casting  vote  in  case  cu 
any  right  on  his  part  other  than  the  a  tie  is  not  a  member  of  the  council. 
risht  to  preside  and  to  vote  in  the  case  must  not  be  taken  in  its  absolute  ana 
of  a  tie,  he  had  no  right  to  vote  aa  a  literal  sense.  He  is  a  member  for  the 
member  of  the  counciL  The  court  purpose  of  presiding  with  a  vote  in  the 
considered  the  charter  aa  a  whole  for  contingency  specifiM.  It  is  anomalous 
the  purpose  of  arriving  at  what  it  that  be  stuiuid  take  anjr  part  in  the 
deemed  to  be  the  legtslative  intent,  proceedings  of  the  council  and  not  be 
Brown  r.  Foster,  88  Me.  49.  When  the  regarded  aa  a  member.  Carroliton  v. 
charter  provides  that  a  measure  shall  Clark,  21  111.  App.  74.  When  the 
only  be  carried  by  the  vote  of  a  speci-  statute  confers  upon  the  mayor  the 
fiea  majarity  of  "the  metnbert  eUet,"  right  to  pretide  and  to  give  a  etuUng 
this  implies  that  the  vote  is  to  be  the  vote  in  case  of  a  tie,  he  is  so  far  a  mem- 
vote  01  the  persons  elected  to  the  ber  of  the  council  that  the  aldennen 
council  and  excludes  the  mayor,  al-  or  councilmen  cannot  deprive  him  of 
though  the  charter  also  decloi^  that  these  rights.  State  v.  Yates,  19  Mont, 
the  "common  council  shall  consiEt  of  239 ;  McCourt  v.  Beam,  42  Oreg.  41.  If 
the  mayor,  aldermen,"  etc.  Mills  v.  the  mayor  is  by  statute  made  preading 
Gleason,  U  Wis.  470,  496.  A  city  officer  and  is  present  ready  to  act,  the 
charter  provided  that  "the  mayor  and  council  is  not  legally  constituted  if  he 
aldennen  of  the  city  shall  constitute  is  excluded  from  the  chair  by  the  acts 
the  common  council  thereof,"  and  that  of  the  members,  and  its  proceedings 
the  common  council  "sh^  be  )ut^  are  void.  State  v.  I«ah&T,  71  Conn, 
of  the  elecdon  and  qualification  of  its  £40. 

own  members."  By  other  provisions  In  Golden  v.  Toluca,  108  IlL  App. 
of  the  charter,  the  mayor  had  on^^  the  467,  it  was  held  that  when  the  mayor 
power  lo  preside  at  meetings,  to  give  »  it  the  presiding  oifiter  of  the  council  by 
catHna  vole  in  the  case  of  a  tie,  and  ilat'ute  another  camiot  act  as  such, 
to  nBrmt  propontiona  to  the  common  while  he  is  present;  and  therefore, 
council  for  its  consideration.  It  was  where  the  mayor  refused  to  put  the 
held  that  the  mayor  was  not  a  member  question  and  by  direction  of  the  ma- 
of  the  couiicil  within  the  meaning  of  jority  the  clerk  put  the  question  and 
the  provision  making  it  jud^  of  the  votes  were  taken  upon  it  sufficient  to 
election  and  qualification  of  its  mem-  carry  it,  it  was  held  that  the  mayor 
beis,  Ganide  v.  Cahoes,  12  N.  Y.  Supp.  was  deprived  of  his  statutoiy  right  to 
192.  To  the  same  effect,  Winter  v.  premde  and  that  the  proceemnge  were 
Thistlewood,  101  III.  450.  When  the  mvalid.  But  in  Hicks  v.  Long  Branch 
charter  declares  that  the  trutteee  thaU  Com'rs,  69  N.  J.  L.  300,  it  was  de- 
eonstitute  the  council  and  shall  ded  clared  that  the  i>residing  officer  is 
from  their  aum  body  a  pretideni,  and  merely  the  mouthpiece  of  the  council; 
makes  no  mention  of  the  mayor  as  that  it  is  his  duty  to  put  a  motion 
a  member  of  the  council,  the  fair  if  which  has  been  duly  mfiae;  and  that 
not  necessary  implication  is  that  the  if  he  refuses  to  put  it,  any  member 
mayor  is  not  a  member  of  the  council,  may  put  it.  The  duty  of  the  mayor 
Cocnran  v.  McCleary,  22  Iowa,  75 ;  a.  C.  as  presiding  officer  to  ■out  a  motion  is 
infra,  f  514,  note.  purdy  ministerial,  and  does  not  involve 

In  Miuiteipoi,  under  a  statute  the  exercise  of  any  discretion,  and 
which  authorized  the  mayor  to  vretide  mandamua  may  issue  to  compel  him 
at  meetings  of  the  board  of  alaennen  to  put  the  motion,  although  his  re- 
and  to  give  a  easting  vote  in  case  of  a  fusat  to  do  so  is  based  upon  the  asser- 
tie,  the  mayor  of  a  municipality  is  not  tion  that  it  contemplated  an   vUra 
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dttermimng  ivhetker  a  quorum  of  the  members  are  present,  the' 
deciaom  are  not  unanimous.  Some  of  the  cases  hold  that  he  should 
not  be  counted  for  such  purpose,'  but  other  cases  seem  to  adopt  the 
contraiy  view.'  On  the  question  of  the  power  of  the  mayor  to  v<He  as 
a  member  of  the  couwU  when  it  is  expressly  provided  hy  statute  that 
he  shall  be  the  preading  officer  and  shall  have  a  casting  vote  in  case 
of  a  tie,  it  has  been  held  that,  as  municipal  officers  only  have  such 
powers  as  are  expressly  conferred  by  statute,  the  enumeration  of  the 
powers  of  the  mayor  is  exclusive,  and  in  the  absence  of  language, 
either  expressly  or  by  clear  implication,  conferring  the  right  to  vote 
upon  him  as  a  member  of  the  council,  the  [wwer  is  withheld.  By 
providing  that  he  shall  have  a  casting  vote,  it  is  implied  that  he 
shall  have  no  other  vote.'  When*a  tie  exists,  the  right  of  the  mayor 
to  ^ve  a  casting  vote  is  not  affected  by  the  fact  that  the  question 
before  the  councU  involves  the  approval  or  disapproval  of  some 
action  on  his  part  as  mayor.  In  case  of  a  tie  he  may  vote,  althou^ 
it  be  OD  a  motifKi  to  confirm  an  appointment  made  by  him.    The 

vire»    act    b;    the    common    couneiL  People,  18  Colo.  App.  160;   Shugsrs  v. 

Peo[Je  v.  Bniah,  110  N.  Y.  App.  Div.  Hamilton,  122  Ky.  608;  92  S.  w!  Rep. 

720,    dting   Tonnant    o.    Crocker,    85  564:  Somereet  v.  Smith,  105  Ky.  678; 

Uicb.  328;    State  v.  Heier,  143  Mo.  Bybee  v.  Smitb,22  Ky.  LawRep.  1684; 

439,  448,  449.    A«  to  the  power  of  a  61  S.  W.  Rep.  16. 

majority  of  the  council  to  continue  '  In  Homer  v.  Rowley,  61  Iowa, 
busmeae  and  to  appoint  a  new  presid-  620,  the  council  coDOEted  oiF  the  mayor, 
ing  officer  after  toe  mayor  has  arbi^  recorder,  and  five  councilmen,  —  seven 
tiarily  and  improperly  declared  the  in  ail.  At  a  meeting  there  were  present 
roeebng  adjom^iea  and  has  left  the  the  mayor  and  four  councilmen.  The 
meeting,  see  Attorney-General  v.  Rem~  statute  provided  that  the  mayor  should 
ick,  73  N.  H.  25.  be  the  piesiding  officer  and  that  he 
*  McLean  v.  Eaat  St.  Louis,  222  should  nave  a  vote  only  in  case  of  a 
ni.  510;  Somerset  v.  Smith,  105  Ky.  tie.  It  also  provided,  however,  that 
678;  Someieet  v.  Somerset  Banking  he  should  be  a  member  of  the  city 
Co.,  lOB  Ky.  549;  Bybee  v.  Smith,  22  council  It  was  held  that  tht  mayor 
Ky,  Iaw  Rjep-  1684 ;  61  8.  W.  Rep.  15 ;  must  be  induded  in  determiainB  whether 
Attorney-General  v.  Shepard,  62  N.  H.  a  question  had  been  carried  by  the 
383:  Gate  v.  Martin,  70  N.  H.  135.  vote  of  three-fourths  o!  all  the  membera 
By  statute  it  was  made  the  duty  of  tht  eoundl,  and  that  a  motion  which 
of  the  mayor  to  jireHide,  and  he  was  was  voted  for  by  only  four  council- 
given  a  vote  only  in  case  ci  a  lie.  It  men  was  not  earned.  Similarly,  under 
vas  held  that  in  bis  absence  a  member  the  same  statute,  it  was  held  in  Griffin 
of  the  council  might  be  chosen  as  mavor  v.  Messenger,  1 14  Iowa,  99,  that  where 
pro  tem.  with  power  to  preside,  and  tnat  the  council  consisted  of  the  mayor  and 
the  mayor  -pro  tem.  to  cnosen  did  not  low  six  councillois,  and  five  councilmen 
hit  vote  as  a  member  of  the  council,  voted  for  a  piopoaal,  it  was  not  carried 
but  that  he  could  not  also  vote  as  by  the  vote  of  three  fourths  of  all  the 
mayor.  The  court  held  that  the  mere  membeis  of  the  counciL 
fact  that  he  was  temporarily  discharg-  *  People  v.  Ransom,  56  Barb.  (N.  Y.) 
ing  the  duties  of  the  office  of  mayor  514 ;  Matter  of  Dudley,  33  N,  y.  App. 
did  not  interfere  with  the  performance  Div.  406.     These  cases  were  approved 


I  duties  as  coundlmiui,  and  that  and  followed  in  the  decision  of  a  coe- 
De  Bftould  be  counted  for  the  purpose  nate  question  in  People  d.  Bresler,  171 
of  determining  whether  a  quorum  of  N.  Y.  302,  aS'g  70  N.  Y.  App.  Div. 
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mere  fact  that  tbe  appointmeDt  is  made  by  him  does  not  deprive 
him  of  his  vote  in  the  absence  of  statutoiy  language  excluding  it' 

§  514  (272).    Bum  8ab]Mt.~The  right  of  the  mayor  or  other 
officer  to  -preside  over  the  meeting  of  the  council  is  a  fnmehiae,  and 

may  be  tested  by  an  information  in  the  nature  of  a  quo  vxtrrajUo,' 
but  cannot  be  determined,  at  least  ordinarily,  unless  by  statute  pro- 
vision, on  a  biU  in  chancery  to  enjoin,  or  in  any  other  indirect  or 
collateral  proceeding.* 

'  State  r.  Finkermsn,  63  Conn.  176,  The  president  of  tbe  city  council, 

191;  Carroll  0.  Wall,  35  KuL  36 ;  Hecht  requiied  t^  statute  to  be  elected  by 

V.  Coale,  93  Md.  692 ;  State  v.  Yates,  19  the  membera  fiom  their  own  number, 

Hont.239;  McCourt  r.  Beam,  41  Oreg.  holds    an   office   as   such   within   the 

42.    Where  the  m^oT  has  tjie  power  meaning  of  the  Ohio  Htatutes  authorit- 

to  ^ve  a  caisting  vote  in  case  of  a  tie  ing  an  action  in  qtia  teamxnio  against 

on  a  motion  to  appoint  to  office,  his  anv  one  who  usurps,  intrudes  into,  or 

power  to  give  sucn  vote  induie*  He»  umawfulljr  holds,  or  ezerdsea  a  publia 

on  •prdiminaTy  maHoia  in  the  conduct  office.    State  v.  Anderson,  45  Ohio  St. 

of  the  proceedings  for  appointment,  196.     But  in  Mmnoola  it  has  been 

ae  well  as  on  the  election  or  appoint-  held  that  as  the  city  council  is  merely 

ment  itself.    State  v.  McFarUnd,  140  required  to  elect  a  president  to  pre- 

Ind.  266.  side  over  its  meetings,  who  is  remov- 

*  Cochran  v.  McCletuy,  22  Iowa,  75,  able  at  pleasure,  under  tbe  rule  that 

and  authorities  there  cited ;  Be  Sawyer,  a  kcisUtive  bodjr  having  tbe  power 

124  U.  S.  200 ;   Reynolds  «.  Baldwin,  to  enooae  ite  preaiding  officer  from  its 

iLa.  An.  162;  Rex  v.  Williams,  1  Burr,  ows  members   has   also  the  inherent 

402 ;  WiUc.  456,  pi.  337 ;  Rex  v.  Hert^  power  to  remove  at  pleasure,  unless 

fold,    1    Ld.    Raym.    426;     approved,  prohibited    by    some    ezpraee    consti- 

ConuDonwealth  v.  Arrison,  15  oerK-  A  tutdonal  or    statutory  provudon,  the 

IUwle(Pa.},  130;  anfe,  chap.  xi.  j  387.  president   has   no   fianchise   as    such 

In  Cochran  v.  McCleary,  mrpra,  it  was  presiding  officer,  and  is  not,  aa  such, 

held  that  the  ma^or,  m  cities  of  the  an  officer  of  the  city  under  the  statutes 

•econd  dass,  oi;;amied  under  the  Gen-  or  constitution  in  auch  sense  that  quo 

oral  Incorporation  Act  (Rev.  of  Iowa,  warranto   wiU   lie    by    the  Attomey- 

1860,  chap.  11.),  is  not  ex  officio  a  inem-  General  to  determine  bis  title  to  the 

ber  of,  nor  has  he  any  right  to  preside  office.     This  is  the  case  although  he 

over,  the  city  council ;  that  the  council  is  also  by  statute  authorised  to  act 

was  composed  exclusively^  of  trustees  as  mayor  m  the  latter's  absence.    State 

or  aldermen,  and  elected  its  own  pre-  v.  Kiichli,  63  Minn.  147,  distinguishing 

siding  officer.    AnU.  i  513.   The  mayor  State  e.  Anderson,  45  Ohio  St.  196, 

of  NeiD  York  was  held  not  to  be  a  mem-  mpra:  post,  chapter  on  Quo  Warranto, 

ber  of  the  common  counul ;   and  the  *  Cochran  v.  McCleary,  32  Iowa,  75, 

common  council,  having  the  power  by  BO;   iie  Sawyer,  124  U.  S.  200;   po*i, 

stetute  to  appomt  to  office,  may  ex-  chap,  xxxi.;  Topping  v.  Gray,  7  Hill 

erdae  it  without  the  concurrence  of  (N.  Y.),  259;  as'g  b.  c.  9  Paige,  607; 

tiie  mayor,  who  has  no  veto  power  Markle  v.  Wright,  13  Ind.  548;   Hull* 

upon  the  appointment.    Achley's  case,  man  v.  Honcomp,  5  Ohio,  237;  People 

4  Abb.  Pr.  (N.  Y.)  35.    The  burgess  ».  Cook,  8N.  Y.  67;  aTga.c.  14  Barb, 

of  a  borough  incorporated  under  the  257;    Mosiey  v.  Alston,  1  PhilL  790; 

Penn^lvania  General  Borough  Law  of  Lord  o.  Governor  Cop.  Miners,  2  PhilL 

1851  has  no  right  to  act  as  a  member  740 ;  Peabody  v.  Flint,  6  Allen  (Mass.), 

of  the  town  ctmndl,  and  cannot  refuse  62 ;  Hagner  v.  Heybeiper,  7  Watte  & 

to  sign  ordinances  regularly  passed  by  Sere.  (,ra.)  104;    People  c.  Carpenter, 

the  town  council,  on  the  ground  that  24  N.  Y.  86  ■  People  v.  Draper,  15  N.  Y. 

he  was  not  present  as  a  member  when  632 ;    People  v.  Utica  Insurance  Co., 

tiiffr  were  adopted.     Commonwealth  2  Johns.  Ch.  371 ;  People  v.  Utica  In- 

V.  Kepner,  10  Phila.  (Pa.)  510.  luianoe  Co.  (juo  trarranto),  15  Johns. 
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§  515  (273).  Oonatitatioii  of  Oovnca.  —  Who  shall  compose  the 
council  OT  governing  body  of  the  corporation  is  in  all  cases 
prescribed  by  the  charter  or  incorporation  act,  but  the  language 
used  has  been  such  as  sometimes  to  lead  to  controversy.*  The 
organic  act  of  a  dty  provided  "that  the  intendant  of  police  shall 
have  a  seat  in  the  b(^rd  of  commissioners  [the  governing  body 
of  a  ci^  corporation],  and  when  present  shall  preside  therein ;  in 
hit  abiejue,  the  board  shall  appoint  B  chairman  pro  tempore." 
It  was  held  that  the  intendant  was  thereby  constituted  one  of  the 
commismoners,  and  had  the  right  to  participate  in  making  ordi- 
nances.* Where  the  power  to  legislate  for  the  corporation  is  vested 
in  "the  mayor  and  comicilmen,"  the  council  by  itself  cannot  legis- 
late, but  must  act  in  conjunction  with  the  mayor.  In  deciding  the 
point  the  court  observes :  "  If  a  simple  resolution  [instead  of  an  ordi- 
nance] would  be  sufficient,  yet,  before  it  would  have  any  validity,  it 
would  necessarily  have  to  be  signed  by  the  mayor  as  a  part  of  the 
law-making  power;   the  co-ordinate  action  of  both  is  required."  * 

358;  Deniarest  v.  ^ckham,  63  N.  Y.  monalty  jfun  in  malting  a  bj-Uw  which 
320;  Commoiiwealth  v.  Buk  (^  Pa.  U  directed  to  b«  made  by  the  mayor 
(guo  warranto),  28  Pa.  St.  389;  in  and  aldennen.  For  if  otheis  are  al- 
Gtumce^,  lb.  379 ;  Hugbea  v.  Parker,  loved  to  vote,  a  by-lan  might  be  estab- 
20  N.  H.  58;  Strahl,  In  re,  16  Iowa,  lished,  although  all  those  to  whom  the 
369;  Updegraff  v.  Cisns,  47  Pa.  St.  power  is  specifically  delisted  should 
103;  Faoey  v.  Fuller,  13  Hich.  527;  be  in  the  miconty.''  Corp.  68,  pi.  128; 
Me  Kerr  *.  Ti^o,  47  Pa.  St.  292,  cited  Party  v.  Berry,  Comyns,  269 ;  Hex  r. 
infra,  f  617.  Head,  4  Burr.  2521 ;   Hoblyn  v.  Regem, 

'  Cochran  v.  McCleaiy,  22  Iowa,  75 ;  2  Bro.  P.  C.  520 ;  Rex  v.  Westwood, 
•upra,  a  513,  514.  4  B.  &  C.  721 ;    Green  v.  Durham,  1 

*  R^ei^  Com'rB  v.  Sorrell,  1  Jones  Burr.  131 ;  see  post,  f  51S  and  note. 
<N.  Car.)  Law,  49.  In  this  case  the  Whether  the  mere  fact  that  a  single 
Supreme  Court  of  North  Carolina  ad-  unauthorized  person  is,  by  a  mistaken 
mits  (arguendo)  that  an  officer  —  as,  construction  of  the  charter,  allowed  to 
for  example,  tne  intendant  —  has  no  participate  in  the  transactions  of  a 
right,  under  the  act  of  incorporation,  meeting  of  the  council,  would,  in  this 
to  sit  with  the  legislative  body  of  the  countt^,  be  held  necessarily  to  avoid 
eorpontioa ;  but  if  he  does  so  and  them,  is  a  question  which  perhaps  re- 
acts with  them,  that  an  ordinance  thus  mains  yet  to  be  settled.  Perhaps  not 
pttSKd  will  be  void,  because  the  poweia  where  his  vote  did  not  determine  or 
given  to  the  corporation  must  oo  ex.-  control  the  result.  Infra,  H  518,  519. 
ercised  in  strict  conformity  to  the  It  has  been  held  that  if  persons  who 
spetnal  del^ntion  of  authority,  and  arenotqualified.voteata  town,  parish, 
because,  in  we  case  supposed,  the  or-  or  district  meeting,  without  oDjection 
dinance  is  not  passed  Sy  the  body  to  or  challenge  at  the  time,  proof  of  that 
which  the  power  is  given;  citing  Rex  fact  cannot  afterwards  be  made  with 
•.  (>oke,  Conp.  26.  The  view  of  the  a  view  to  invalidate  the  proceedinn. 
court  b  in  accordance  with  the  rule  Sutton  First  Parish  v.  Cole,  3  Pick, 
of  the  English  courts  as  applied  to  their  (Mass.)  232.  So  if  such  a  meeting  is 
corporations.  Thus,  Mr.  WiUcock  savs :  called  by  persons  actiiw  under  eolcr 
"It  may  be  unnecessary  to  add  tnat  of  authority,  it  will  be  legal  if  no  ex- 
wbeoever  a  particular  butdneas  is  dele-  ception  to  their   authority   is   taken 

Stad  to  s  select  body,  if  othera  join  in  at  the  time.    /b. 
I  per/ormanee  of  it,  the  act  i»  void;   as        *  Saxton  v.  Beach   50  Mo.  4SS,  per 
U  the    mayor,    aldermen,    and    com-  Wagner,  J.    Sequel  of  the  case,  SuLton 
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§  51G  (274).  Propw  Oorporftta  Bod;  suut  ut.  —  It  is  un- 
doubtedly true,  as  already  stated,  that  the  corporate  atakority  must  be 
exercised  by  the  proper  body.  Thus,  where  a  town  was  organized 
under  a  charter  which  vested  the  corporate  powers  of  the  place  in  a 
president  and  six  trustees,  and  subsequently  a  general  incorporation 
act  was  passed  which  was  erroneously  supposed  to  apply  to  the 
town,  and  under  which  the  town  elected  different  officers  from  those 
provided  in  the  special  charter,  at  a  different  time  and  constituting  a 
different  body,  it  was  held,  in  the  absence  of  legislative  ratification, 
that  this  latter  body  could  not  exercise  the  authority  of  the  corporar  " 
tion,  since  they  were  a  body  without  any  legal  existence,  and  were 
not  the  body  authorized  to  act  for  the  corporation.  The  principle 
that  the  acts  of  de  facto  offieera  ore  valid  was  considered  not  to  be 
applicable.^ 

§  517  (275).  Injanctloii  whsra  Two  Oonfllcttiv  Hnidc^al  Bodl»i 
m  concoiTsatlr  acting.  —  Where  there  are  two  bodies,  each  of  which 
elaima  to  be  the  regularly  organized  municipal  council  and  each  is 
acting  as  suck,  to  the  detriment  and  confusion  of  the  public,  the 
Supreme  Court  of  Pennsylvania  awarded  to  the  body  which  was, 
prima  fade,  legally  entitled  to  act,  a  provisional  injunction  to  re- 
strain the  other  body  from  interference  with  them.  The  bill  In  the 
case  was  filed  by  the  body  which,  prima  facie,  had  the  written  or 
legal  title,  as  against  the  other  and  presumptively  usurping  body. 
Neither  the  Attorney-General  nor  any  public  officer  was  a  party. 
To  the  defendants'  objection  that  in  such  a  case  the  Attorney- 
General  alone  can  file  a  bill,  the  court  replied :  "  We  do  not  think 
30.  It  is  right  for  those  to  whom  public  functions  are  entrusted  to 
see  that  they  are  not  to  be  usurped  by  others." ' 

V.  St.  Jos^h,  60  Mo.  163;   Golden  v.  just  cited  it  may  be  obaerved  that,  in 

Toluca,  108  111.  App.  467,  and  People  the  sbBence  of  statute,  ch&nceiy  has 

V.  Mount,  186  111.  560,  both  auoting  no  juriadiction  over  corporate  elections, 

and   approving   teict.     Ante,    }    612,  or  to  determine  the  title  to  corporate 

not«.     Where  the  cit?  charter  pro-  offices.    In  a  case  like  that  above  men- 

vided  for  a  board  of  majror  and  alder-  tioned,  prompt  and  effictwioua  judicial 

men,    and    made    no    mention    of    a  intervention  auch  aa  chancery  tmly  can 

"council,"  a  city  ordinance  which  re*  aSord  is  extremely  convenient,  or  even 

(erred   to    the   'council"   of  the  city  needful,  but  the  difficulty  is  to  find, 

was  construed  to  mean  the  board  ol  aside  from  statutory  aid,  an  acknowl- 

mayor  and  aldermen.    Cooke  v.  Loper,  edged   head   of   equitable   inrisdiction 

151  Ala.  M8;  44  So.  Rep.  78,  under  which  such  a  case  can  be  brought. 

'  Decdrab  v.   BuUis,'  25  Iowa,   12;  The  general  doctrine  of  our  junroru- 

Welch  V.  Ste.  Genevieve,  1  Dillon  C.  C.  denee  undoubtedly  is  that  which  is 

130;  infra,  g  518.  thus  stated  by  Mr.  Justice  Gray.  /" 

'  Kerr  r.  Tr^o,  47  Pa.  St.  292.    vlti-  n  Sawyer,  124  U.  8.  200:   "The  juiih- 

Omt's  CommenU.     In  reference  to  the  diction  to  determine  the  title  to  a  public 

important  point   decided  in  the   case  office  belongs  eTclusvely  to  the  courts 
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$  518  (276).    AoU  of  de  fMto  Oooncils  ud  Officen.  —  In  this 
countiy  the  doctrine  b  everywhere  declared,  that  the  acta  of  de  facto 

of  law,  and  is  exercised  either  by  cer-  temptation  to  supply  eerious  defects 

Horari,  error,   or  appeal,  or  by  ffiaii-  and    focunds   which    experience    from 

AxmtiM,  prohibition,  7110  uarranto,  or  time  to  time  discloBes  iu  common  law 

infonnation  in  the  nature  of  a  writ  of  remedies,   by   a   judidal   extension   of 

ftio  warranto,  aocording  to  the  circum-  the  principIcB  01  etjuity  jurisdiction, 

stances  of  the  case  and  the  mode  of  so  as  to  secure  justice  or  prevent  its 

Eocedure  eatablished  by  the  common  failure,  is  always  strong,  and  on  the 

w  or  by  statute.     No  English  caae  whole  resiEtless.    A  conservative  chan- 

bas  been  found  of  a  bill  for  an  iajuno-  cellor  may  say  here  and  there,  "I  have 

tion  to  restrain  the  appmntment  or  no  power  —  the  case  is  one  for  the 

removal  of  a  municipal  officer.    Jn  the  ksisUture "  ;     but    the    natural    and 

courts   cd   the   several   States   such   a  funeral  tendency  when  such  a  course 

power  in  a  court  of  equity  has  been  is  not  contrary  to  existing  legislation 

denied  in  many  well-considered  cases,"  or  policy,  is  to  assert  in  t^  particular 

citing  them.  case  a  power  felt  to  be  necesaory,  and 

InKerre.  Trw>,  tupra,  the  Bupreme  whose  exercise  promises  to  be  oenefi- 

Court  of  Peim^lvania  rested  the  right  cial.    This,  it  is  true,  is  judiciary  law: 

to  grant  a  provisional  injunction  upon  but  it  is  law  which  is  necessarily  evolved 

the  ground,  very  broadly  stated,  uiat  in  the  very  process  of  legal  atuoinistra- 

all  eoiporate  bodios  and  officers  are  tion.    So  it  has  been  in  the  past,  and 

under  bus,  and  that  "this  remedy  [by  so  from  the  very  nature  of  the  case  it 

injunction]  extends  to  all  acta  that  ore  must  continue  in   the  future.     Law 

eontrary  to  law  and  for  which  there  thus  originating  in  actual  experience, 

i*  no  adequate  remedy  at  law;    and  and  limited  by  tne  judges  in  its  a^pUca- 

W«  can  hudly  ima^ne  any  act  that  tion  to  the  exigen<^  which  calls  it  into 

more  clearly  lalls  withia  this  descripr  existence,  must  on  the  whole  be  excd- 

tion  than  one  that  casta  so  deep  a  shade  lent,  though  likely  to  be  incomplete. 

of  doubt  and  confusion  on  the  public  It  will  be  observed  that  the  court  did 

affairs  trf  a  city  as  this  does.     In  such  not  undertake  on  the  bill  filed  to  ad- 

a  case  no  remedy  is  adequate  that  is  judge  the  questions  of  title  between 

not    prompt    and    si^eedy."     Similar  the  conflicting  bodies.     It  disclaimed 

views  are  eniiBssed  in  the  dissenting  the  right  to  do  so.     Its  injunction, 

opinion  of  Waile,C.  J.,  In  re  Sawyer,  granted  in  the  public  interest,  simply 

121  U.  S.  200.    The  strees  of  the  (jues-  maintained   the   existing   prima   facie 

tion  therefore  is,  whether  the  jurisdic-  legal  status  until  the  question  of  title 

tion  in  equity  is  to  be  strictly  limited  should   be  determinea   in   the    usual 

by  the  existuag  landmarks  and  to  the  mode  and  by  the  proper  tribunals. 

acknoiriedged  lieads  of  that  jurisdic-  Demarest  t>.  Wickham,  63  N.  Y. 

tion,    or  whether,    sigreeably   to   the  320,  was  an  action  by  two  asmatant 

piinoi[dM  in  which  one  source  of  equity  aldermen  in   their  c    ~     ~ 


dies,  the  jurisduction  of  the  court  may,  orgsjoized  as  the  common  council  and 

byaspeeiesof  judicialkgisUlionwhich,  usurping  the  rights  of  the  board  of 

consciously  or  otherwise,  is  always  in  assistant  aldermen,  of  which  the  plain- 

tqietation,  be  extended  to  a  case   of  tiffs  were  members,  on  the  ground  that 

■ueb    an    urgent    and    extraordinary  they  bad  usurped  the  office  in  ques- 

natuTB  as  tl^t  which  was  presented  tion,  having  been  elected  under  an 

t^  the  facts  in  Kerr  v.  Tr^o.  alleged  unconstitutional  act,  and  to 

On  the  whole  it  seems  to  the  author  restrain  this  alleged  illegal  and  usurp- 


A  sound,  or  at  least  an  allowable,  ap-  thorized  powers.     It  was  held  that  the 

plication  of  tbe  piindplea  of  equi^  action  could  not  be  maintained,  and 

jurisdiction  to  a  case  of  great  pubnc  that  the  remedy  under  the  legisfatioa 

urgent,  where,  under  tM  l^islation  of  New  York  was  an  information  in 

of  tbe  State  as  it  existed  in  Peiuuiyl-  tbe  nature  of  a  quo  aarranio  by  the 

Tania,  tbe  common  law  remedies  were  Attorney-General  in  the  name  of  tbe 

not  only  inadequate,  but  wholly  un-  State.      The    case    is    distinguishable 

suited  to  the  emergency  in  band.    The  from  Kerr  v.  Trq;o. 
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ojficers,  as  distinguished  from  the  acts  of  mere  usurpers,  are  valid, 
aad  the  principle  extends  not  only  to  municipal  officers  generally, 
but  also  to  those  composing  the  council,  or  legislative  or  governing 
body  of  a  munidpal  corporation.*    But  it  has  been  said  that  in  order 

Mode  of  oiganiring  ooimcib  to  Dennis,  77  N.  Y.  379;  Koonti  v.  Han- 
whieh  new  members  are  to  be  admitted,  cock,  64  Md.  134 ;  Montpelier  Natiooal 
and  teste  in  caae  of  conflicting  councils,  Life  lua.  Co.  v.  Huron  Board  of  Edu- 
for  det«nnimiu  which  is  the  l^sl  or-  cation,  27  U.  S.  App.  244  {de  fatto 
ganisation.  Kerr  v.  Tiego,  47  Pa.  8t  board  of  education) ;  Cripple  Cieek  *>. 
392;  fupra,  JS 379, note, 381, 482, note.  People,  19  Colo.  App.  390;  Pence  «. 
514,  As  to  attempted  organization,  Frankfort,  101  Ky.  ^4,  quoting  text; 
by  rival  and  conflicting  fa^tiona,  of  Perkins  v.  Fielding,  119  Uo.  149,  159, 
city  council,  see  Commonwealth  v.  quoting  text;  Simpson  v.  McGonegal, 
Garvey,  217  Pa.  426.  Attempted  oi^  62  Mo.  App.  540;  Hilgert  v.  BaSter 
eaniiation  of  rival  and  contending  A^halt  Pav.  Co.,  107  Mo.  App.  385. 
factions  of  l^alature,  see  In  re  Guim,  AeUtde  facto officeis,  ante,  f  f  374,  note, 
60  Kan.  165.  413,  note,  4S5;  poat,  1377,  note,  1554, 

GAy  officers  whose  terms  bad  not  note;  Index,  Jcti,  Oj^  and  Oj^ieer.  Aa 
expired,  and  whom  an  unconstitu-  to  tnuntctpoJ  eorporoHona  de  facto,  see 
tional  new   charter  attempted   to  re-   ""i*,  S  ^7. 

move,  brought  and  mtuntained  a  bill  The  acts  of  a  JejruIaAire  elected  under 
in  equity  against  new  city  officers  ap-  an  apportionment  which  is  invalid  be- 
pointed  by  the  governor  under  sucb  cause  it  oontravenea  the  amatHulumal 
unconstitutional  charter,  to  restrain  direction*,  are  valid  as  the  acte  of  a 
them  from  interfering  with  the  city  de  fatio  l^islature.  Hatter  of  SherriH 
government  until  the  final  hearing  v.  O'Brien,  188  N.  Y.  185,  211,  213. 
and  for  a  temporary  injunction,  -pen-  See  also,  as  to  memben  de  facto  of  the 
dmie  lite.  The  equity  jurisdiction  l^islature,  Auditor-General  n.  Menom- 
seems  not  to  have  been  questioned,  and  inee  County  SuperviaoiB,  89  Mich, 
may  well  be  sustained,  we  think,  in  552,  598;  State  v.  Smith,  44  Ohio  St. 
order  to  prevent  the  confusion,  uncer-   348. 

tainty,  and  conflict  of  juriBdiction  In  a  caae  in  the  Bouse  of  Lords,  de> 
otherwise  likely  to  ensue.  Malone  v.  cided  in  1851,  it  was  held  that  an  act 
Williams  (Teon.),  103  S.  W.  Rep.  798.  done  by  a  definite  body,  under  author- 
That  an  officer  has  in  general  no  r«m«dif   ity  of  Mirliament,  uxu  not  invalid  b*- 


by  iniwncUon  to  preveni  Aia  wrongfid  re-  cauM  of^cers  de  f<uio  joined  with  offiixrt 
numai  before  the  ezfUiation  of  his  term,  de  jure  in  the  doing  of  it.  The  judges 
see  ante,  f  489.  having  unanimousK'  declared  this  to 
'  Scoville  V.  Cleveland,  1  Ohio  St.  be  their  opinion,  the  Lord  Chancellor 
126;  Decorah  v.  Bullis,  25  Iowa,  12;  said:  The  opinion  of  the  judges  as  to 
Cochnn'v.  McCleary,  22  Iowa,  76,  84;  vestrymen  de  facto  and  de  jvre  was  of 
Strahl,  In  re,  10  Iowa,  369 ;  People  v.  ^reat  importance.  When  it  was  con- 
Stevens,  5  Hill  (N.  Y.),  616;  State  v.  eidered  tliat  there  were  many  pereoos 
Jacobs,  17  Ohio,  143 ;  People  v.  Bart-  who  were  charged  with  very  important 
lett,  6  Wend.  (N.  Y.)  422;  Pritehett  duties,  and  whose  title  to  perform  those 
V.  People,  0  III.  529 ;  People  v.  Runkel,  duties  or  to  exercise  the  powers  neces- 
9  Johns.' (N.  Y.)  147;  Vernon  Society  sary  for  their  performance  the  public 
Trustees  v.  HiU,  6  Cow.  (N.  Y.)  23;  could  not  easily  ascertain  at  the  time, 
Williams  v.  Lunenburg  School  Dia-  and  when  it  was  remehibered  what  in- 
trict,  21  Rck.  (Haas.)  76.  See  Rex  «.  conveniences  would  arise  if  the  validity 
Tr^ony,  8  Mod.  Ill ;  DeGrave  v.  of  their  acts  depended  on  the  propriety 
Monmouth,  4  Car.  &  P.  411 ;  Laver  of  the  election  of  the  persons  who  had 
V.  HcGlachlin,  28  Wis.  364 ;  poet,  to  perform  them,  the  value  of  the  clear 
i  1654,  note;  Gushing  v.  Frankfort,  57  enunciation  of  the  principle  thus  made 
Me.  541 ;  Lockhart  e.  Troy,  48  Ala.  by  the  judges  was  very  great,  and  in 
679 ;  Riddle  e.  Bedford  County,  7  S.  Je  the  correctness  of  it  he  begged  to  de- 
R.  f Pa.)  386 ;  People  v.  Hopson,  1  clare  his  entire  concurrence.  Scadding 
Demo  (N.  Y.},  674;  Hamlin  v.  Kng-  «.  Lorant,  E  Eng.  Law  ft  Eq.  16,  30, 
man,  5  Lans.  (N.  Y.)  61 ;  People  v.  per  Lord  Chancellor  Truro.  See  anls, 
Nostrand,  46  N.  Y.  376;   Ohnsted  v.  {  615,  note.     A  person  acting  in  One 
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that  there  may  be,  vithin  the  meaning  of  the  above  rule,  a  de  ftuAo 
ojficer,  there  must  he&de  jure  office;  and  that  the  notion  that  there 
can  be  a  lie  fai^  office  has  been  charactemed  as  a  political  solecism, 
without  foundation  in  reason  and  without  support  in  law ;  and  there- 
fore that  a  person  cannot  claim  to  be  a  de  facto  officer  of  a  muni- 
cipal corporation  when  the  corporation  or  people  have,  in  law,  no 
power,  in  any  event,  to  elect  or  apfwint  such  an  officer.'  But  this 
rule,  whilst  in  the  abstract  correct,  has  in  later  cases  been  held  to 
be  »iJ>jeti  to  Jiecessary  and  importavi  quaiificaiiona.  Thus  it  is  ap- 
parent that,  technically  speaking,  an  unconstitutioiial  statute  is  a 
nulli^  and  any  office  created  thereby  cannot  exist  de  jure,  yet  as 
respects  the  public  and  third  parties  the  acts  of  a  person  appointed 
or  elected  to  an  office  pursuant  to  an  unconstitutional  statute  and 
acting  thereunder,  if  performed  before  the  unconstitutionality  of  the 
law  has  been  judicially  declared,  are  valid  as  the  acts  of  an  officer 
de  fado,* 

eapaaiy  of  a  jruUie  offietr  it  prima  fade  questioned  in  Adams  n.  Lindell,  6  Mo. 

t»kea  to  be  BO.    Doe  t>.  Bamee,  8  Q.  B.  App.  197,  afT'd  72  Ho.  198,  where  it 

1043 ;    Re^na  v.  Roberts  (crown  cases  was  held  that  the  rule  Bs  to  the  valida- 

raaerved),  38  Iaw  Times  Rep.  600;  tion  of  the  act«  of  ife /octo  officers,  b^ng 

B.  c.  6  Am.  Law  Rep,  4U.     The  acts  one  of  policy,  may  be  applied,  not  only 

d  de  facto  officera  are  valid  so  far  as  where  there  is  no  de  pire  officer,  but 

they  conceni  the  public  and  ri|;htB  of  where  the  legal  office  itself  no  longer 

thin]  parties.    Aken  t>.  Kolkmeyer  &  exists.     For  example,  where  the  pei^ 

Co.,  97  Mo.  App.  520;  Yancey  v.  Fur-  eon  acting  is  not  a  mere  usurper,  but, 

view,  23  Ky.  Law  Rep.  2087 ;  G6  8.  W.  owing  to  a  mistake  of  fact,  hdd  under 

Rep.  637 ;    Hale  v.  Biscboff,  63  Kan.  a  penect  color  of  right,  which  justified 

301 ;     Lampasas   v.   Talcott,   94   Fed.  men  in  condudii^  that  he  was  a  l^al 

Rep.  457 ;    lAndes  t>.  Walls,  160  lad.  officer,  holding  a  legei  office,  and  where 

216;    Butler  r.  Walker,  98  Ala.  358;  the  fact  that  the  office  was  abolished 

Attomejr-GeneTal  v.  Vamey,  68  N.  'H.  rem&ined  unknown  for  &  time  owing 

65.  to  a  false  announcement  of  election 

'  Dec^rah  v.  Bullis,  25  Iowa,  12;  returns,  his  acts,  as  such  officer  done 

Sldieth'a  Hon  d.  Mclntire's  Devisee,  aft«r  the  abolition  of  the  office  and  be- 

1  J.  J.  Bfarsh.  (Ky.)  206;    People  v.  fore  the  fact  was  known,  will  be  sus- 

White,   24   Wend.    (N.   Y.)   620,   640,  twned  for  the  purpose  of  supportiiw 

541 ;  Carieton  v.  People,  10  Mich.  250 ;  contracts  made  with  him  on  the  faith 

Wdch  e.  Ste.  Genevieve,  1  Dillon  C.  C.  of  which  money  and  labor  have  been 

130.    In  Norton  v.  Shelby  County,  118  expended.     See  also  Simpson  v.   Ho- 

U.  B.  425,  the  doctrine  referred  to  in  Gonfval,  62  Mo.  App.  640. 
the  text  was  asserted  and  enforced  as        *  State  v.  Carroll,  38  Conn.  449; 

sound.     Mr.  Justice  Fitid  reviews  the  Leach  v.  People,  122  IH  420;  Donough 

cases,  and  distinguishes  State  v.  Car-  v.    Dewey,    82    Hich.    309;     Auditor- 

rtril,  38  Conn.  449.    See  post,  chapter  General  e.  Menominoo  County  Super- 

on  Contracts;    Burt  v.  Winona  &  St.  visore,  89  Mich.  S52,  698;    Thompaon 

Peler  Ry.  Co.,  31  Minn.  472  (approvine  v.  Couch,   144  Mich.  671 ;    Walcott  v. 

tert).     De  facto  officer's  official  bond  Wells,   21    Nev.    47,   56;    Matter  of 

not   obligatory,   there   being   no   such  Shemll  c  O'Brien,  188  N.  Y.  185,211, 

dejure  office.     Tinsley  u.   Kirby,   17  213;   £i;port«  Strang,  21  Ohio  St.  610; 

a  Car.  1, 8 ;  eupra,  i  516 ;  poa,  chapter  State  v.  Smith,  44  Ohio  St.  348,  369 ; 

cnQuo  Warrento.  Kirker  r.  Cincinnati,  48  Ohio  St.  507; 

The,  doctrine  referred  to  in  the  text  State  «.  Gardner,  54  Ohio  Bt.  24. 
that  there  must  be  B  de  jure  office  ii 
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§  519.  Appointment  to  Office  by  de  lacto  OouneU  or  Boud. — 
It  ha^  been  argued  that,  sa&de  JeuAo  council  or  board  doea  not  have 
title  de  jure,  it  cannot  bj  its  acts  confer  a  greater  or  more  valid  title 
to  office  upon  its  appointee  than  it  has  itself,  and  that  therefore  a 
person  appointed  to  office  hy  ade  facto  officer  or  by  a  (^  /octo  boajrd 
is  not  an  officer  de  jure  but  only  an  officer  de  facto.  But  the  weight 
of  authority  denies  the  existence  of  any  such  exception  to  the  general 
rule  that  the  acts  oi  &de  facto  board  or  officer  are  valid  and  effectual 
both  as  concerns  the  pubUc  and  as  concerns  a  third  party.  In  mak- 
ing an  appointment  pursuant  to  statutory  authority,  the  power  of 
appointment  is  exercised  rather  by  the  office  upon  which  it  is  con- 
ferred than  by  the  incumbent.  In  other  words,  the  power  of  appoint- 
ment is  incident  to  the  official  authority  of  the  incumbent,  and  the 
courts  have  held  that  no  reason  exists  for  making  an  exception  in 
the  case  of  its  appointees.  Accordingly,  under  the  decisions,  one 
appointed  to  office  by  a  de  facto  officer  or  by  de  fatio  board  becomes 
entitled  to  the  office  to  which  he  is  appointed  de  jure,  and  is  not  a 
mere  officer  de  facto.* 

§  520  (277).  Aetton  by  Indefinite  Body;  Kajtaity  PreBeat  nuj 
act.  —  The  common  law  principle,  that  U  an  act  is  to  be  done  by  an 
indefinite  body  it  is  valid  if  passed  by  a  majority  of  those  present  at 
a  legal  meeting,  no  matter  how  small  a  portion  they  may  constitute 
of  the  whole  number  entitled  to  be  present,  has  been  deemed  apjdi- 

'  AttomeV'Oeiieral  r.  Paraell,  9B  (N.  Y.),  616,  Bronaon,  J.,  used  kuguage 
Mich.  381 ;  Brady  v.  Howe,  SO  Hiss,  to  the  effect  that  an  appoiototent  to 
607,  623 ;  Attorney-General  v.  Megin,  office  by  an  incumbent  who  merely 
63  N.  H.  37S ;  Bownee  v.  Meeh&n,  46  holdi  the  office  d*  facta,  makes  the 
N.  J.  L.  ISO;  Dugan  v.  Farrier,  47  appointee  an  officer  de  jure;  but  in 
N.  J.  L.  3S3,  afT'd  48  N.  J.  L.  613;  later  cases  the  correctneas  of  these 
Brinkerhoff  o.  Jersey  City,  &1  N.  J.  L.  views  has  been  questioned,  and, 
225,  227  (overruling  Jersey  CSty  u-  largely  upon  the  authority  of  the  Eng- 
Erwin,  m  N.  J.  L.  2S2) ;  EUis  n.  North  lish  decidons  dted  above,  the  con- 
Carolina  Institution,  Ac.,  BS  N.  Car.  trary  view  seems  to  have  been  adopted. 
423;  People  o.  Staton,  73  N.  Car.  546;  People  p.  Anthony,  6  Hun  (N.Y.),  142; 
State  n.  Ailing,  12  Ohio,  16 ;  State  t>.  New  York  v.  Flaex,  6  Abb.  Pr.  (N.  Y.) 
Jacobs,  17  Ohio,  143 ;  SUte  v.  Smith,  296 ;  Nichob  r.  McLean,  63  How.  Pr. 
44  Ohio  St.  348;  Merchant's  Nat.  (N.Y.}44S.  See  also  People  r.  Murray, 
Bank  e.  McKinney,  2  S.  Dak.  106.  73  N.  Y.  535.    In  any  event,  an  officer 

In  Engtartd,  it  appears  to  have  been  holding  title  only  de  faeta  cannot  by 
held  that  a  judgment  of  ouster  against  his  own  act  confer  upon  himself  a 
the  de  facto  incumbent  of  an  office  is  title  de  jure.  Thus  an  alderman,  hold- 
admiaaible  in  evidence  to  impeach  the  ing  over  de  facto  and  not  de  jure,  can- 
title  of  his  appointees,  and  is  conclusive  not  by  his  own  vote  upon  the  question 
as  against  them  except  for  fraud  in  of  his  qualificStion  confer  upon  him- 
obtaming  it.  See  Rex  v.  Lisle,  Andr.  self  a  de  jure  title.  Winten  «.  War- 
163,  2  Str.  1000 ;  Rex  v.  York,  4  Term  molts,  70  N.  J.  L.  615.  To  the  same 
R.  669 ;  Res  v.  Grimes,  5  Burr,  2601 ;  effect  Armstrong  v.  Whitehead,  67 
Rex  V.  Rebden,  Andr.  301.  Jn  Sew  N.  J.  L.  406. 
York,   in   People   n.   Stevens,   6   Hill 


.dr,yGoogIe 


S  521  QUORUM   .un>   MAJORITY   OF   COUNCIL  845 

eoMe  to  the  touma  of  New  England.  In  those  towns  the  corporate 
power  resides,  as  we  have  seen,  in  the  inhabitants,  or  citizens  at 
large,  and  these  form  the  constituent  body.  If  the  meeting  has  been 
duly  called  and  warned,  those  who  assemble,  though  less  than  a 
majorUy  of  the  whole,  have  the  power  to  act  for  and  bind  the  whole, 
unless  it  is  otherwise  provided  by  lew.  Those  who  remain  away 
are  justly  and  concluavely  presumed  to  assent  to  what  may  law- 
fully be  done  by  those  who  attend.' 

§  521  (278).  Quoimn  and  Hajorltr  ol  Definite  Body.  — The 
common  law  rules  as  to  qvorumt  and  majoriiiea,  established  with 
reference  to  corporate  bodies  consisting  of  a  definite  number  of  cor- 
porators, have  also,  in  general,  been  applied  to  the  common  council, 
or  select  governing  body  of  our  municipal  corporations,  where  the 
matter  is  not  specially  regulated  by  the  charter  or  statute.'  The 
quorum  of  a  body  has  been  defin&i  to  be  that  number  of  the  body 
which,  when  assembled  in  their  proper  place,  will  enable  them  to 
transact  their  proper  business,  or  in  other  words  that  number  that 
makes  the  lawful  body,  and  gives  them  the  power  to  pass  a  law  or 
ordinance.*    If  there  be  no  statutory  restriction,  a  majority  of  a  muni- 

>  Dttmon  V.  Gnmbj,  2  Pick.  (Mms.)  priscipte  had  been  the  one  "invariably 

345,  355;    Comnumwealth  r.  Ipswich,  adopted  as  most  in  conBonance  with 

2  Hck.  (Uasa.)  ?0|  WUliama  o.  Lunen-  our  institutiona  in  all  cases  where  th« 
buig  School  District,  21  fick.  (Hasa.)  law  of  election  is  ailent  in  this  respect." 
?6;  MadiBOD  Ave.  Bap't  Church  v.  lb.,  p.  305.  See  Sudbury  First  Farish 
OUver  St.  Church,  S  Robt.  (N.  Y.)  v.  Steams,  21  Pick.  (Mass.)  148.  At 
649 ;  Sudbury  Fint  Parish  v.  StoamB,  to  munieipal  dtetwna,  anie,  chap.  xi. 
21  Pick.  (Ham.)  148;  State  t.  Binder,  f  383. 

38  Ho.  45a  '  Text  approved  in  HeiskeU  t>.  Bai- 

At  a  popular  election  a  candidate  timore,  65  Hd.   125,  where  Stone,  J,, 

for  a  municipal  office  received  a  ptit-  said:  "But  when  in  the  case,  Uke  the 

ralitt/  ol  all  the  votes  cast,  but  not  a  present,  of  a  municipal  corporation, 

majority.     There  was  no  proviaiDn  of  the  statute  law  creating  it  is  silent  as 

the  chaiter  and  no  by-law  on  the  sub'  to  what  shall  constitute  a  legal  as- 

ject-     The   usage   in  the   corporation  sembly,  the  common  law  both  in  Eni-' 

aeemed  to  have  been  to  consider  the  land  and  in  this  country  is  well  settled, 

person  having  the  highest  number  of  that  the  majority  of  the  members  elect 

Tot«B,  althoi^b  not  a  majority  of  the  shall  constitute  the  leK^J  body." 

wlujle,  as  duly  elected.    The  statute  in  *  Per  Stone,  J.,  in  Heiskell  n.  Balti- 

relation  to   SUtU  elections    expressly  more,  65  Hd.  125,  149.    Quoted  and 

pwjvidedthat  "plurality,  or  the  fiigheBt  approved  in  Zeiler  v.  Central  R.  Co., 

numberof  votes,sbouldmakeachoice."  84  Md.  304,  322.    In  State  c.  Delieese- 

Under  these  circumstances,  the  major-  line,  1  HcOsrd  (S.  Car.),  52,  the  court 

Hy  of  the  court  were  of  the  o[Hnion  tnat  said:    "According  to  the  principle  of 

toe  common  law  rule,  that  a  majoniu  all  the  cases  lefeired  to,  a  quorum  ■pot- 

is  neceasaiy  to  a  valid  election,  applied,  aatta  all  the  powert  of  the  vihoU  body; 

sod  waa  not  controlled  b;;'  the  terms  or  a  majority  of  which  quorum  must,  cj 

narit  of  the  general  election  law  of  the  course,  govern." 

State.    State  v.  Wilmington  C.  Council,  Mandamut  does  not  lie   to   eompd 

3  Hturiiu;.  (Del.)  294.  HarringUm,  J.,  aldermen  to  attend  ntetinga  of  the  com- 
disaentetC  holding  (and,  as  it  would  mon  council,  and  to  perform  their  gen- 
metn,  with  reason)  that  the  plurality  eral  duties  regularly.    People  v.  Wnip- 
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cipa!  council  or  board  is  a  tjuoram,  and  a  majority  of  a  quorum  may 
act*  Thus,  to  use  Mr.  Dane's  illustration,  if  the  body  consists  of 
twelve  common  councilmen,  seven  is  the  least  number  that  can  con- 
stitute a  valid  meeting,  though  four  of  the  seven  [the  seven  being 
duly  assembled  and  present]  may  act.'  It  has  also  been  held  that  th^ 
quorum,  peed  by  law,  whether  under  the  principles  of  the  common 
law  or  by  express  statutory  provision,  cannot  be  altered  by  the  action 
of  the  common  council  without  express  statutory  authority,  and 
that  a  general  power  conferred  upon  the  council  to  settle  its  rules  of 
procedure  does  not  authorize  it  to  declare  that  any  number  other 
than  that  fixed  by  the  common  law  or  by  statute  shall  constitute  a 
quorum.' 

pie,  41 

''A  mm  ____.._,  .  .  _  ,.  -      . 

efficient  in  reaching  the  mischief  com-  £30,  638,  Lord  Mantfittd  said:  "When 
plained  of,  as  no  court  by  auch  means  the  aaaeinblj  are  duly  met,  I  take  it  t« 
could  keep  up  a  continuous  or  repeated  be  cleai'  law  that  the  coipomte  act  may 
attendance.  Courts  a^  not  created  to  be  done  by  the  maiority  of  thoae  who 
conduct  the  municipal  affaira  of  cities,  have  once  reeulany  constituted  Uie 
and  nothing  short  of  any  such  genenl  meeting."  In  Hetr^iolitan  Tel.  Co.  s. 
supervision  would  reach  such  cases  as  Domestic  Tel.  Co.,  44  N.  J.  Eq.  568, 
the  present.  The  remedy,  if  there  is  673,  it  was  held  that  a  director  of  a 
one,  is  not  judicial.  This  is  not  a  case  private  corporation  who  was  diaquali- 
where  there  is  some  specific  right  in-  tied  by  interest  from  acting  on  a  oom- 
volved,  but  is  a  general  violation  of  mittee  should  be  excluded  m  detennin- 
public  duty."  See  also  Johnston  v.  ing  whether  a  quorum  was  present,  and 
Uitchell,  120  Mich.  589;  People  v.  tt^  proceedings  were  held  to  be  invalid 
Ihnken,  129  Mich.  466.  because  no  quorum  was  present  with- 

■  People  V.  Wright,  30  Cola.  439 ;  out  liim.  As  to  the  disqualification  of 
Thurston  «.  Huston,  123  Iowa,  157;  aldermen  and  members  of  city  councils 
Heiskell  v.  Baltimore,  65  Hd.  125;  and  boards  from  interest  in  the  subject 
Zeiler  v.  Central  R.  Co.,  84  Md.  304,  matter  see  -post,  i}772,  77a 
322 ;  Dougherty  «.  Exceluor  Springs,  ■  5  Dane,  Abr.  150 ;  WiUcocks,  In  re, 
110  Mo.  App.  623;  North  PUtte  o.  7  Cow.  (N.  Y.)  402,  410,  note  d,  and 
North  PUtte  Waterworks  Co.,  56  Neb.  criticism  on  the  rule  stated,  in  1  Kyd 
403;  McDennott  V.  Miller,  45  N.  J.  L.  on  Corp.  418,  425;  2  Kent  Com.  293; 
251;  Cadmus  p.  Farr,  47  N.J.  L.  208;  BueU  v.  Buckingham,  16  Iowa,  284; 
Baraert  v.  Paterson,  48  N.  J.  L.  395;  University  of  Maryland  v.  Williams,  0 
Hutchinson  v.  Behnar,  61  N.  J.  L.  443,  Gill  dc  Johns.  (Md.)  365 ;  Mills  v.  Glea- 
449;    Matter  of  Brearton,   44   N.   Y.    son,  11  Wis.  470. 

Misc.  247,  257:  Cleveland  Cotton  >  Heyker  v.  Hetbet,  106  Ky.  509; 
Mills  V.  Clevehmd  County  Com'rs,  108  HeiskeU  t>.  Baltimore,  65  Hd.  125; 
N.  Car.  678 ;  Commonwealth  v.  Flem-  Zeiler  v.  Central  R.  Co.,  84  Md.  304 ; 
ing,  23  Pa.  Sup.  Ct.  404.  See  also  Oak-  Bamert  v.  Paterson,  48  N.  J.  L.  395 ; 
land  V.  Carpenter,  13  Cal.  540,  551;  Tappan  v.  Long  Branch  Police,  Ac. 
People  v.  Lothrop,  3  Cob.  428;  State  Commission,  59  N.  J.  L.  371 ;  Outwater 
11.  Ellington,  117  N.  Car.  158,  163.  v.  Caristadt,  66  N.  J.  L.  510. 

In  United  States  v.  Ballin,  144  U.  S.  In  ZeUer  v.  Central  R.  Co.,  84  Md. 
1,  6,  Mr.  Justice  Brewer  said:  "The  304,  322,  the  city  council  of  Baltimore, 
general  rule  of  all  parliamentary  bodies  which  was  composed  of  two  branches, 
IS  that,  when  a  quorum  is  present,  the  adopted  a  rule  cd  procedure  (Rule  XV.) 
act  of  a  majority  of  the  quorum  is  the  that  "No  standing  rule  of  the  branch 
act  of  the  body.  This  nas  been  the  shall  be  rescinded  or  changed  without 
rule  for  all  time,  eitcept  so  far  as  in  the  assent  of  three-fourths  of  the  mem- 
any  given  case  the  terms  of  the  or-  bers  of  the  branch,  and  after  one  day's 
ganic  act  under  which  the  body  is  as-  notice  shall  have  been  pven ;  but  any 
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§  522  (283).  Ixtut  of  Ow  Hajorlty  Principle.  —  And,  as  a 
general  rule,  it  may  be  stated  that  not  only  where  the  corporate  power 
resides  in  a  aded,  body,  as  a  ci^  council,  but  where  it  has  been  (Je/e- 
gated  to  a  committee  or  to  agents,  then,  in  the  absence  of  special  pro- 
visions otherwise,  a  minority  of  the  select  body,  or  of  the  committee 
or  agents,  are  powerless  to  bind  the  majority  or  do  any  valid  act.  If 
alt  the  members  of  the  select  body  or  committee,  or  if  all  the  agents 
are  assembkd,  or  if  oU  have  been  duly  notified,  and  the  minority 
refuse  or  ne^ect  to  meet  with  the  others,  a  majority  of  those  present 
may  act,  provided  those  present  constitute  a  majority  of  the  whole 
number.  In  otb^  words,  in  such  case,  a  major  part  of  the  whole 
is  necessary  to  constitute  a  quorum,  and  a  majority  of  the  quorum 
may  act  If  the  major  part  withdraw  so  as  to  leave  no  quorum,  the 
pow»  of  the  minority  to  act  is,  in  general,  considered  to  cease.' 
But  where  the  dviies  are  purely  miniaterUd,  and  vat  judicitU,  or  are 
of  such  a  nature  as  to  exclude  the  idea  of  action  aa  a  body  or  board, 
and  where  they  are  devolved  on  public  officers  or  agents  rather  than 

itanding  rule  may  be  suqiended.  Upon  exists  no  power  in  either  branch  or  both 
the  aaBent  of  thnte-fourths  of  the  mem-  to  fix  a  greater  number.  ...  It  would 
bera  pTeaent,  except  Rule  IX."  Rule  therefore  seem  to  follow  from  thii,  that 
IX.  required  ordinances  and  joint  reso-  when  '  a  branch '  or  '  the  membera  of 
lutioiLB  to  have  two  readings  on  two  a  branch'  are  the  words  used,  with 
separate  da^a  "unless  two-thirda  of  nothing  to  qualify  them,  and  in  the 
the  members  ot  the  branch  shall  by  a  absence  of  clear  intent  to  the  contrary, 
vote  otherwise  direct."  It  was  held  they  must  be  taken  to  mean  that 
that,  notwithstantting  the  terms  of  'number  of  the  body  that  makes  a  law- 
Rule  XV.,a  motion  to  suspend  Rule  IX.  ful  body.'  To  construe  the  words 'two- 
might  be  carried  by  a  two-thirds  vote  thirds  of  the  members  of  the  branch,' 
<rf  a  quorum  of  the  mcmb«^  present,  as  used  in  the  ninth  rule,  to  mean 
Poffe,  J.,  said;  "We  do  not  deem  it  two-thirds  of  all  the  members,  would 
important  to  determine  here  what  was  be  to  fix  a  meaning  upon  them  that 
meant  by  the  use  of  these  different  would  deprive  the  majoritv  of  their 
terms  [in  Rule  XV.];  whether  by  the  legal  power  to  act.  It  would  amount 
words  'members  present,'  it  was  in-  to  declaring  that  a  majority,  consti- 
teuded  to  include  all  who  were  actually  tuting  the  lawful  body,  mtended  by  a 
present,  as  distinguished  from  those  rule  of  procedure  to  take  away  from 
voting.  The  question  now  before  us  itself  under  certain  circumstances  the 
must  be  determined  by  the  proper  power  it  rightfully  has  to  do  the  work 
roeanii^  to  be  placed  upon  the  words  it  was  assembled  to  do." 
'membeia  of  the  branch  as  used  in  the  '  Kingabuiy  v.  Quincy  School  Dis- 
ninth  rule.  It  is  now  well  settled  that  trict,  12  Met.  (Mass.)  99 ;  Day  v.  Green, 
in  all  etua  a  majority  of  ths  kgidative  4  Gush.  (Mass.)  433,  438,  439 ;  Fisher 
body  u  a  quorvm,  entitled  to  act  for  v.  Attleboro  School  District,  4  Cusfa. 
the  whde  body,  except  where  the  (Moss.)  494;  Coffin  p.  Nantucket,  5 
power  that  creates  it  has  otherwise  Gush.  (Mass.)  2G9;  11  Cush.  433; 
directed.  .  .  .  There  is  no  act  of  the  Damon  v.  Granby,  2  Pick.  (Mass.)  345, 
Stat«  of  Maiyland  that  prescribes  what  355 ;  SUte  v.  Jeraev  City,  27  N.  J.  L. 
number  sliall  constitute  a  quorum  of  493 ;  Charles  v.  HoDoken,  2?  N.  J.  L. 
dtber  of  the  two  branches  of  the  city  203 ;  Dey  v.  Jersey  City,  19  N.  J.  Eq. 
couociL  That  is  determined  by  the  412 ;  Baftimoie  c.  Poultney,  25  Md.  18. 
eommoD  law,  which  fixes  the  'major-  Text  quoted  and  approved,  Brown  v. 
itr  M  the  legal  body';  and  under  the  District  of  Columbia,  127  U.  8.  £79, 
authority  gruited  by  the  kxislature  to  586;  United  SUtes  v.  Ballin,  144  U.  S. 
'settle  tbeir  rules  of  proceoure,'  there   1,  8. 
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OD  the  agests  of  corporations,  the  rule  above  stated  (as  the  cases 
below  referred  to  will  show)  baa  been  relaxed,  and  in  some  instances 
deemed  to  be  wholly  inapplicable.* 

'  Vfiib  respect  to  peraone  or  officers  tnon  Uw  in  relation  to  corporatiooa. 

appointed  by  Uw  to  act  hididaUy  in  a  But  if  the  authority  ia  given  to  persons 

malie  matter^  it  is  genenuly  held,  there  not  members  of  the  body,  sucb  persons 

being  no  provimon  of  statute  to  the  cM)n-  bib  agents,  and  not  teohnically  a  com- 

tmry,  that  where  all  meet  and  act,  a  mittee,  and  all  must  concur,  unleaa  it 

majority  may  decide  and  bind  tbe  rest,  appear  tbat  it  was  intended  that  a  ma- 

and  this  notwithstanding  the  express  jonty  should  act.    See  authorities  cited 

dissent  of  the  minority,  or  their  wrong-  by  Solicitor-General  Davis  in  same  case, 

ful  withdrawal  before  the  act  is  con-  p.  350;  Viner's  Ab.  title  A-aihoriiy,  B. 

summated.      Rogers,    In   rt,    7    Cow.  pi.  7.     Further  as  to  binding  force  of 

(N.  Y.)  52S  (appraisal  of  damages  by  the  act  of  nwjority  of  a  commitWe  or 

canal  appraisers),  and  see  lb.  nota  a,  board  of  selectmen,  see  Jones  t.  An- 

and  the  cases  ttiere  cited  and  reviewed ;  dover,  9  Pictc  (Mass.)  146 ;  Crommett 

A. 764, explanation.   See, further, Will-  c.   Pearson,   18  He.  344;    Junkins  v. 

cocicB,  In  re,  7  Cow.  (N.  Y.)  402,  and  Doughty  Falls  Union  School  District, 

note;  fb.  462,  463;   Young  n.  Bucking-  39  Me.  220;    First  Parish  in  Sutton  v. 

ham,  5  Ohio,  485,  489;   Charles  n.  Ho-  Cole,  3  Pick.  (Mass.)  232,  244;   Kinga- 

boken,  27  N.  J.  L.  203;    Martin  v.  bury  c.  Quincy  School  District,  12  Met. 

l«mon,  26  Conn.  192;    Astor  v.  New  (Mass.)    99;     Kotcb   u.    Westford,    17 

York,  62  N.  Y.  680;  People  v.  Fahner  Pick.  (Mass.)  273;    Green,  v-  Miller,  6 

(effect  of  death  of  one  of  the  members  Johns.  (N.  Y.)  39;   Grindley  v.  Barker, 

or  officers),  52  N.  Y.  83;    People  u.  1  Bos.  i  Pul.  236,  per  fiyrt,  C.  J.;  King 

^racuse,  63  N.  Y.  291 ;    ante,  |  247,  c.  Beeaton,  3  Term  R.  592 ;   Guthrie  o. 

note;    •past,  ctiaptar  on  Actions  ana  Armstrong,  5  Bam.  &  Aid.  628,  where 

Liabilities.  it  wae  held  that  a  power  given  to  fifteen 

The  statute  authorised  the  appoints  jointly  and  severally  was  well  executed 
ment  of  th^  levee  inspectors,  and  pre-  by  four.  A  school  committee  appmnted 
scribed  their  duties,  which  involved  the  according  to  and  under  a  statute  are 
exercise  of  judgment.  Held,  that  all  pubhc  officers  within  the  meaning  of 
must  meet  and  act,  and  Ihat  the  action  the  statute  which  gives  a  majority  d 
of  a  majority  in  the  absence  of  tbe  third  such  officers  authority  to  act  for  the 
was  void.  Ballard  t>.  Davis,  3 1  Hiss,  whole.  Keyser  v.  Sunapee  School  Dis- 
525.  Where  a  committee  confdstB  of  trict,  35  N.  H.  477. 
two  members,  the  action  of  both  is  Where  an  authority  is  given,  by  law, 
necessary.  Rider  t>.  Portsmouth,  67  (o  a  committee,  or  to  more  persons  than 
N.  H.  298.  The  power  of  a  comrmttee  one,  to  do  an  act  of  a  nubUc  nature,  one 
is  founded  upon  and  is  defined  and  alone,  unless  there  oe  something  to 
limited  by  the  resolution  appointmg  show  such  intention,  caimot  act  inde- 
the  comrmttee,  or  conferring  authority  pendentlv  and  without  the  concurrence 
upon  it.  Ex  parte  Conrades,  185  Ho.  of  the  others,  or  at  least  of  a  majority. 
411,  430.  As  to  the  power  of  the  ma-  If  the  act  is  minieterud,  a.  majority  at 
jority  of  the  board  to  contract  with  one  least  must  concur;  but  unless  required, 
.of  the  members  of  the  board,  see  poet,  or  such  is  the  practice,  they  need  not  act 
)  772.  But  a  contract  made  by  less  aa  a  board,  and  be  convened  or  notified 
than  a  majority  of  a  committee  of  the  to  be  convened  as  such.  But  if  the  act 
corporation,  though  in  the  name  of  the  is  judicial  in  its  nature,  tbat  is,  requir- 
whole,  binds  ?iei2Aer  partv.  Post,  ^541.  ing  the  exercise  of  judgment,  unless 
But  it  will  be  binding  if  the  authoritv  special  provision  is  otherwise  niade,  all 
was  joint  and  several,  or  it  ratified,  must  meet  or  have  notice  to  meet,  a  ma- 
Adams  V.  Hill,  16  Me.  215 ;  Kupfer  v.  jority  will  constitute  a  quorum,  and  a 
South  Parish  in  Augusta,  12  Mass,  185;  majority  of  the  quorum  will  be  compe- 
Allen  V.  Cooper,  22  Me.  133.  tent  to  act.    Martin  v.  Lemon,  26  Ckmn. 

In  Damon  v.  Oiwiby,  2  Pick.  (Mass.)  192.    In  this  case  it  was  ruled  that  on« 

345,  this  distinction  is  taken.    If  a  pub-  of  a  committee  of  three  to  remove  en- 

he  corporation  appoints  a  committee  croat^unenta  on  highways  could  not  act 

of  its  own  merrAere,  a  majority  may  alone. 

bind,  for  such  is  the  usage  and  the  com-  Committee!    of   pMic    corporaOant 
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§  523  (278).  ntostntiTS  Instances.  —  The  manner  in  which  the 
courts  have  applied  the  rule  that  a  majoriti/  of  a  select  body,  such  a^  a 
city  council  or  municipal  board,  eonstitytes  a  qvorum,  and  a  vote  of  a 
majority  of  the  quorum  is  sufficient  to  bind  the  entire  body,  is  perhaps 
beat  shown  by  a  statement  of  the  rulings  in  some  of  the  cases  which 
have  arisen.  Where  a  council  consisted  of  eighteen  members,  ex- 
cluave  of  the  mayor,  the  election  of  a  clerk  by  nine  votes  was  held 
lawful  and  valid,  the  other  members  remaining  present,  though  pro- 
testing against  the  method  of  electing  and  refusing  to  vote.  It  was 
held  that  the  legal  effect  of  their  refusal  to  vote  while  remaining 

have  aometimea  been  held  to  be  gov-  39.    Bee  sJso  King  v.  BeestoD,  3  Term 

enied,  with  respect  to  meetinz  and  R-  692;    Jones  v.  Andover,  9  Pick, 

notice,  bf  different  rules  from  a  board  (Haaa.)  146. 

which  haa  necessarily  to  be  assembled  Under  the  statutes  of  PenoBylvania, 
or  convened  before  it  can  act.  And  the  all  powers  conferred  upon  county  corn- 
acts  of  a  majority  of  such  committees  misdoners  may  be  l^ally  executed  by 
have  been  considered  valid,  though  two  without  the  concurrence  of  the 
Bome  member  of  the  committee  was  not  third.  CommissionerBv.  Leckey,  6Serg. 
notified.  Gallup  c.  Tracy  (tonn  com-  &  lUwle  (Fa.),  166;  Cooper  v.  Lam- 
tnittee  to  stake  out  oyster  grounds),  25  peter,  8  Watts  (Pa.),  128;  Curtis  v. 
Conn.  60.  But  compare  Martin  v.  Butler  Co.,  24  How.  435;  Jefferson  Co. 
Lonon,  26  Conn.  192.  And  see  Damon  n.  Slagle,  66  Fa.  St.  202,  where  it  is  held 
n.  Orsnby,  2  Pick.  (Maas.)  346,  354 ;  that  a  contract  by  two  county  commis- 
Grindley  v.  Barker,  I  Bos.  &  Pal.  236 ;  doners  within  the  scope  of  their  au- 
Keeler  v.  Frost,  22  Batb.  (N.  Y.)  460 ;  thority  boimd  the  county,  although  not 
Perry  v.  Tynen,  22  Barb,  (N.  Y.)  137 ;  made  at  their  office. 
intra,  {  537.  Town  committee  held  to  Where  three  commisaioneTB  are  ap- 
be  an  aeent  of  the  town,  and  not  a  pointed  to  contract  for  site  for  poor- 
board  of  public  officers  or  a  judicial  house,  two  of  them  cannot  make  a  valid 
body,  and  may  act  by  the  agreeTncnt  of  purchase.  Pulaski  Co.  o,  Lincoln,  9 
tte  individual  members  separaiely  ob-  Ark.  320.  Action  of  less  than  a  ma^or- 
b^ned.  Shean.  Milford,  145  Mass.  528;  ity  of  commisaonera  of  pubhc  build- 
Haven  V.  Lowell,  5  Met.  (Mass.)  35.  ings,  appointed  by  act  of  legtalatuie,  is 
Where  a  public  authority  is  to  be  ex-  void.  Petrie  v.  Doe,  30  Miss.  698.  A 
emsed  by  two  officers  —  a  number  not  statute  declaring  that  eveiy  board  of 
admitting  of  a  majority  —  regularly,  township  trustees,  "and  the  met>^>erg 
both  should  act ;  yet,  to  prevent  a  faS-  thereof,  shall  be  overseers  of  the  poor 
ure  of  justice,  it  ae«ma  one  may,  in  cer-  was  construed  to  make  each  member 
tain  cases,  as  where  the  other  is  dead,  an  overseer,  with  power  to  act.  Knox 
disqualified,  or  absent,  act  alone.  But  County  v.  Jones,  7  Jnd.  3,  5. 
certain  it  is,  that  where  one  only  acts.  When  Tnaiorily  may  lawfvUy  execute 
the  eongerU  of  the  other  wUi  be  presumed,  powers  of  a  puiitie  nature.  All^heny 
This  is  an  application  of  the  strong  pre-  County  Com  rs  v.  Leckey,  6  Serg.  & 
sumption  WDich  obtains  in  favor  of  the  Rawle  (Pa.),  170 ;  Baltimore  Turnpike, 
performance  of  official  duty.  Downing  5  Btnn.  (Fa.)  484 ;  McCready  n.  I^la- 
V.  Rugar,  21  Wend.  (N.  Y.)  178,  and  delphia  Guardians,  9  Serg.  &  Rawle 
nuthoritiee  cited.  This  case  also  holds  (Pa.),  99;  Commonwealth  v.  Canal 
that  the  presumption  of  consent  should  Commissioners,  9  Watts  (Fa.),  466, 471 ; 
be  rdmtted  only  by  the  testimony  of  Cooper  v.  Lampeter,  8  Watts  (Fa.), 
the  o(ft«r  officer,  fb.  185.  "Itisagen-  128;  Caldwell  v.  Harrison,  11  Ala.  766; 
eral  principle  that  where  a  board  of  Tallapoosa  Com'rs  Court  v.  Tarver,  21 
officers  (for  example,  overseers  of  the  Ala.  661;  Crist  c.  Brownsville  Trustees, 
poor)  ia  constituted  to  perform  a  duty  10  Ind.  462 ;  Somerset  v.  Parson,  106 
provided  by  law,  the  act  of  the  majority  Pa.  8t.  360 ;  Schenck  v.  Peay,  1  Dillon 
w  the  act  of  the  whole  body."  Per  Ben-  C.  C.  267. 
IMS,  J.,  Wolcott  o.  Wolcott,  19  Vt.  37, 
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present  was  an  acquieacence  in  the  action  of  those  voting.*  So, 
also,  8  statute  in  reference  to  a  definite  body,  declaring  that  a  "mo- 
jority  of  those  present  at  any  regular  meeting  shall  be  competent "  to 
transact  business,  leaves  the  number  which  may  form  a  quorum  to  be 
determined  by  the  common  law;  that  is,  there  must  be  at  least  a 
majority  present,  and  such  a  provision,  it  was  considered,  did  not 
authorize  a  miTiority  of  the  whole  body  to  act* 

§  524  (279).  miutntlva  Ouai;  Qnonim.  —  So,  if  a  board  of 
village  trustees  consists  of  five  membera,  and  aU,  or  four,  are  preaeni, 
two  can  do  no  valid  act,  even  though  the  others  are  disqualified  by 
interest  from  voting,  and  therefore  omit  or  decline  to  vote;  their 
assenting  to  the  measure  voted  for  by  the  two  will  not  make  it  valid. 
If  three  only  were  present,  they  would  constitute  a  quorum ;  then  the 
votes  of  two,  being  a  majority  of  the  quorum,  would  be  valid;* 
certunly  so  where  the  three  are  all  competent  to  act.* 

§  525  (280).  EliutratlTa  Oami.  —  In  another  case  the  power 
of  amotion  was  conferred  upon  a  city  council  to  be  exercised  "  by  a 
vote  of  two4hirda  of  that  body,"  and  this  was  considered  to  give  the 
power  of  removal  to  two4hirds  of  a  legal  quorum.  Two-thirds  of 
the  whole  number  of  members  composing  the  council  were  held  not 
to  be  required.  The  point  was  admitted  to  be  close,  and  the  French 
text  of  the  charter  was  regarded  aa  favoring  the  conclusion  reached.* 

§  526  (282).  KzceMlve  Haabw  of  Totsi.  —  In  the  absence 
of  special  provision,  the  major  port  of  those  present,  at  a  meeting  of 
a  select  body,  must  eoncw  in  order  to  do  any  valid  act  Therefore, 
when  it  appeared  that  thirteen  ballots  were  cast  when  the  members 
present  were  only  entitled  to  give  twelve  votes,  of  which  seven  were 
for  one  person  and  six  for  another,  there  was  no  election,  and  the 
council,  though  it  had  declared  that  the  person  receiving  seven  votes 
was  duly  elected,  might  subsequently  rescind  its  action  and  proceed 

■  State  V.  Green,  37  Ohio  St.  227.  section  ie  quoted  Hid  expUuned  and  ita 

■  WiUcocks,  In  re,  7  Cow.  (N.  Y.)  application  pointed  out  by  Elliott,  J., 
402;  lb.  463  and  note;  lb.  526  and  in  Ruabville  Gas  Co.  e.  Ruahville,  121 
note;  Heiakell  n.  Baltimore,  65  Hd.  Ind.  206,  210.  It  is  also  cited  and  ex- 
125;  Bamert  v.  Paterson,  48  N.  J.  L.  plained  in  Murdock  v.  Strange,  99  Hd. 
395:    anU,  U  385,  522,  note;    infra,  89. 

S  526.  •  Waraock  v.  Lafayette,  4  U.  An. 

*  Coke  V.  WilliamsbuTgh,  10  Wend.  419.  See,  on  this  point,  Logansport 
(N.  Y.)  658;  UcDermott  v.  HiUer,  45  v.  Legs,  20  Ind.  315;  Btate  v.  Porter, 
N.  J.  L.  251.  113  lid.  79;  Zejgler  v.  Central  R.  Co., 

•  Buell  V.  BuckiDgham,  16  Iowa,  2S4  84  Md.  304. 
and  cases  oited;  pott,  i  541,  n.    This 
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to  a  new  election.*  And  in  South  Carolina  the  general  rule  is  rec- 
ognized, and  a  maymiy  of  the  board  of  managers  of  elections  — 
having  power,  by  statute,  to  determine  the  validity  of  contested 
elections  —  is  a  quorum,  and  a  majority  of  that  quorum  may  act 
and  decide.* 

§  527.  Ubet  of  Bafasal  to  vote.  —  Minorities  of  councils  and 
other  deliberative  bodies  sometimes  resort  to  obstructive  tactics  to 
defeat  meaturet  which  they  have  reason  to  believe  the  majority  favor. 
One  of  such  methods  is  by  a  refusal  to  vote,  by  reason  whraeof  a  meas- 
ure may  be  deprived  of  the  support  of  a  majority  of  the  council  pres- 
ent and  participating.  But  ^  courts  have  steadfastly  adhered  to 
the  rule  that  when  members  are  present  at  a  meeting,  a  mere  re- 
fusal to  vote  on  the  part  of  some  of  the  members  cannot  defeat 
the  action  of  the  majority  of  those  actually  voting.  As  long  as  the 
members  are  present  in  the  coundl  chamber  and  have  an  oppor- 
tunity to  act  and  vote  with  the  others,  it  is  their  duty  to  act,  and  they 
will  be  resided  as  present  for  the  purpose  of  making  a  quorum  and 
rendering  l^al  the  action  of  the  council.'    Slightly  divergent  views 


La.  An.  S27.    See  also  Baker  v.  Cush-  of  the  board,  and  as  present  and  li 

man,  127  Hus.  105;  in^,  g  539.  ing  or  refusing  to  vote.    State  v.  \b- 

■  State  V.   DelicaBdine,   1    HcCord  nosdal,  131  Ind.  388.    Otdt,  J.,  said; 

(S.   Car.),   52,   where  the  subject  is  "They  could  not  change  from  trusteea 

elaboTBtely    considered    by    NtM,    J. ;  to  mere  spectators  in  the  saiae  room 

B.  r.  State  v.  Huggina,  Hazier  (S.  Car.)  when  they  still  had  an  opportunity 

I«w,  94,  further  boldiiig  that  where,  to  act  and  vote  with  the  others  and 

of   eighteen    managerH   appointed    by  thus     prevent     an     election.       Being 

the  I^islature,  two  refused  to  qualify,  present,  it  waa  their  duty  to  act ;  they 

one  W3S   disquahfied,   and   one   dead,  were  in  fact  present.  ...  If  the  facts 

the  renutininK  fourteen  (from  neces-  showed  that  the  three  trustees  had,  in 

sity  and  pubfio  convenience)  propeiiy  fact,  withdrawn  from  the  meeting  and 

constituted  the  board,  and  might  act  gone  from  the  room,  so  as  to  have,  in 

by  a  majority  of  the  fourteen.     The  fact,  left  but  tliree  trustees  in  session, 

dednon  i«sta  upon  the  legislative  in-  it  would  present  an  entirely  different 

tent,  deduced  from  various  provisions  question." 

of  the  act,  to  commit  the  matter  to        In  United  States  t>.  Ballin,  144  U.  3. 

the  adiTig  manageis.  1,  a  rule  of  lAs  House  of  Bepretenio' 

*  A  full  board  of  town^p  trustees,  tivei  that  "the  names  of  members 
HK  in  number,  met  and  proceeded  to  sufficient  to  make  a  quorum  in  the 
ballot  for  county  superintendent.  After  hall  of  the  house  who  do  not  vote  shall 
a  number  of  ballots  had  been  taken  be  noted  by  the  clerk  and  recorded 
without  an  election,  Ihree  of  the  trtutess  in  the  joumal,  and  reported  to  the 
lugtested  against  further  balloting,  Speaker  with  Uie  namea  of  the  mem- 
It^  the  fart  of  ihe  room  tahere  the  board  bera  voting,  and  be  counted  and  an- 
wsrs  sitting,  and  mingled  with  the  nounced  in  determining  the  presence 
spectators.  On  a  further  ballot  being  of  a  quorum  to  do  business. "  was  held 
taken,  the  other  three  trustees  voted  to  be  a  constitutional  mode  of  ascer- 
f<»  ODS  candidate.  It  was  hdd  that  taining  the  presence  of  a  quorum.  Mr. 
there  was  no  withdrawal  of  the  three  Justice  Brewer  said  with  reference  to 
trustees  in  soeh  sense  as  to  break  a  the  method  by  which  the  presence  of 
quorum,  aitd  Uiat  the  predding  officer  a  majority  shul  be  determined;  "But 
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have  been  expressed  by  the  courts  aatoike  effect  of  a  refusal  of  mem- 
bers of  a  council  to  vote,  although  the  courts  are  unanimous  in  declin- 
ing to  permit  such  refusal  to  defeat  an  expression  of  the  will  of  the 
body.  Thus,  in  some  jurisdictions,  it  is  said  that  silence  or  refusEd 
to  vote  is  concurrence,  as  it  is  the  duty  of  the  silent  members  to 
express  their  opinion  if  they  desire  to  oppose  the  question  before 
the  council,  and  if  they  fail  to  perform  their  duty,  they  must  be 
taken  as  assenting  to  the  action  of  the  majority  of  those  who  do 


how  aball  the  preaeiiice  of  a  majoritf  521,  the  board  of  police  commiBsioa- 
be  determined?    The  Constitution  ba«  era  coiudBted  of  the  mayor  and  four 

Sreacribed  no  method  of  making  this  membera.  The  mayor  had  only  a 
etermination,  and  it  is  tbuefore  vote  in  case  of  a  tie.  On  a  motion  to 
within  the  competency  of  the  bouse  appoint  policemen,  two  members  an- 
to  preacribe  any  method  which  shall  nounced  that  th^  would  not  vote,  but 
be  ressonabty  certain  to  ascertain  remaned  in  the  room.  The  resolu- 
the  fact.  It  may  presciibe  answer  tion  waa  put  and  received  two  votes 
to  roll-call  as  the  only  method  of  de-  in  its  favor,  no  other  votes  being  cast. 
termination;  or  require  tbe  passa^  The  mayor  declared  that  the  reeolu- 
of  members  betireen  tellers,  and  their  tion  was  carried.  The  two  non-voting 
count  ae  tbe  sole  test ;  or  the  count  members  protested  against  this  ruling, 
of  the  Speaker  or  the  clerk,  and  an  It  was  lietd  tliat  lAe  filence  o/  the  non- 
nonouncement  from  the  desk  of  the  assenling  members  vxu  ooncurrence,  and 
names  of  those  who  are  present.  Any  the  resolution  was  legally  passed.  It 
one  of  these  methods,  it  must  be  con-  was  also  held  that  the  nrevious  decla- 
ceded,  is  reaaonably  certain  of  ascer-  ration  th^t  they  would  not  vote  and 
tainiog  the  fact,  and  as  there  is  no  the  protest  against  the  ruling  were  un- 
constitutional method  prescribed,  and  availing.  Carpenter,  J.,  eaid:  "Sound 
no  constitutional  inhibition  of  any  of  pohi^  requires  that  pubUc  interests 
those,  and  no  violation  of  fundamental  should  not  suffer  by  their  inaction. 
rights  in  any,  it  follows  that  the  house  Had  they  voted  against  the  resolu- 
may  adopt  either  or  all,  or  it  may  pro-  tion  there  would  have  been  a  tie,  and 
vide  for  a  combination  of  any  two  <A  the  mayor  would  then  have  given  the 
ttie  methods.  That  was  done  by  the  casting  vote.  Had  he  voted  in  the 
rule  in  question ;  and  all  that  that  affirmative  the  lE^ality  of  the  appoint- 
rule  attempts  to  do  is  to  prescribe  a  ment  could  not  have  been  questioned. 
method  for  ascertaining  the  presence  of  But  they  did  not  vote,  although  pree- 
a  majority  and  thus  establishing  the  ent.  Their  presence  made  a  quorum. 
fact  that  the  house  is  in  a  condition  A  quorum  was  present,  and  ali  who 
to  transact  buBiness."  voted,  voted  in  the  affirmative.    Why 

The  fact  that,  under  a  charter  pro-  was  not  the  mayor  justified  in  declar- 
vision  authorizing  a  smaller  number  ing  the  resolution  passedT  The  ulence 
than  a  quorum  to  adjourn  from  time  of  the  non-voting  members  was  ao- 
to  time  and  to  eompd  the  attendanee  quiescence,  and  acquiescence  was  con- 
of  abterU  members,  and  under  an  or-  currence.  Their  previous  declaration 
dinance  regulating  the  manner  in  and  their  subsequent  protest  avail 
which  Buch  attendance  may  be  com-  nothing.  The  test  is,  not  what  waa 
pelled,  members  wilfully  absenting  said  before  or  after,  but  what  waa 
themselves  were  arrested  by  the  city  done  at  the  time  of  voting." 
»ergeant  and  brought  to  the  meeting  under  In  Attorney-General  v.  ShepArd, 
dweM  and  coercion,  does  not  render  62  N.  H.  383,  Doe,  C.  J.,  aaid:  "There 
the  proceeding  of  the  meeting  void,  were  seven  .aldermen.  Four  were  a 
since  the  coercion  only  resultea  in  the  quorum.  Six  were  present.  Three 
performance  of  what  the  members  voted  for  the  adoption  of  the  amend- 
were  l^ally  bound  to  do.  Schmulbach  ment,  and  the  refusal  of  the  other 
V.  Speidel,  50  VV.  \'a.  553.  three    was   inoperative.      In    the    ab- 

■  In  Somers  v.  Bridgeport,  60  Conn,  s^ce  of  express  reflation,  a  proposi- 
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Id  Indiana,  however,  a  qualification  of  the  rule  with  reference  to 
acquiescence  seems  to  have  been  adopted,  although  it  is  to  be  ob- 
served that  the  adoption  of  this  rule  would  not  have  changed  the 
result  of  the  vote  in  any  of  the  cases  cited  to  support  the  doctrine 
of  acquiescence  as  stated  above.  In  that  State  the  court  holds  that 
the  rule  is  that  if  a  quorum  is  present  and  a  majority  of  a  legal 
quorum  vote  in  favor  of  a  proposal,  it  will  prevail,  although  an  equal 
number  should  refrain  from  voting.* 

1  a  town  meeting  or  as  there  waa  only  c 


technicalj  and  exclusive  was  an  acquiescence  in  the  choice  of 
meiaoa  of  ascertAining  whether  a  those  votins;  and  that  the  fact  that 
quonim  is  present,  operating  to  pre'  the  mode  m  voting  was  objected  to, 
vent  the  pufotmance  of  official  duty  and  that  objection  was  also  taken 
and  obstruct  the  buainees  of  govern-  that  no  quorum  voted,  did  not  change 
ment,  is  Do  part  of  our  common  law.  the  legal  effect  of  the  vote. 
The  statute  requiring  the  presence  of  '  In  Rushville  Gas  Co.  v.  Ruahville, 
four  aldermen  does  not  mean  that  in  121  Ind.  206,  three  of  the  six  members 
the  picaence  of  four  a  majority  of  the  of  a  city  council  voted  in  favor  of  a 
votes  cast  may  not  be  enough."  Fol-  resolution.  The  other  three  members, 
lowed  in  Attorney-General  v.  Remick,  although  present,  declined  to  vote. 
71  N.  H.  480,  483.  In  Mount  c.  Parker,  It  was  held  that  the  resolution  was 
32  N.  J.  L.  341,  of  the  six  members  adopted:  that  the  rule  is  that  if  a 
present  three  voted  in  favor  of  a  mo-  quorum  is  present  and  a  majority  of 
tion,  two  voted  against  it,  and  one  re-  the  quorum  vote  in  favor  of  a  measure 
fused  to  vote.  It  was  held  that  the  it  will  prevail,  although  an  equal 
motion  was  earned,  the  court  saying,  number  should  refrain  from  votmg. 
"  It  being  the  well-established  law  that  A  majority  of  the  number  of  membere 
wt^re  no  specified  number  of  votes  is  required  to  constitute  a  quorum  is 
required  but  a  majority  of  the  board  sufficient.  EUiolt,  J.,  R&id:  The  rule 
regulariy  convened  are  entitled  to  is  that  if  there  is  a  quorum  present, 
act,  a  person  declining  to  vote  is  to  and  a  majority  of  the  quorum  vote  in 
be  considered  as  aaaenting  to  the  votes  favor  of  a  measure,  it  will  prevail, 
of  those  who  do."  although  an  equal  number  should 
In  State  V.  Green,  37  Ohio  8t.  227,  refrun  from  voting.  It  b  not  the 
a  city  council  which  consisted  of  eigh-  majority  of  the  whole  number  of  mem- 
teen  members  duly  qualified,  all  of  bers  present  that  is  required;  all  that 
whom  with  the  mayor  were  l^lly  is  requinte  is  a  majority  of  the  number 
assembled, proceededtoorganixe.  The  of  members  required  to  constitute  a 
mayor  acted  as  president.  A  motion  quorum.  If  there  had  been  four  mem- 
was  made  to  elect  8  clerk.  An  objeo-  beis  of  the  common  council  present, 
tion  made  to  election  by  motion  was  and  three  hod  voted  for  the  resolution 
overruled  by  the  mayor.  Nine  mem-  and  one  had  voted  against  it,  or  had 
bera  protested  against  his  ruling.  On  not  voted  at  all,  no  one  would  hesi- 
a  roU-call  on  the  motion  to  elect  S,  the  tate  to  affirm  that  the  resolution  was 
nine  protesting  members  refused  to  duly  passed,  and  it  can  make  no  differ- 
vote,  and  the  vote  as  taken  stood  nine  ence  whether  four  or  six  membere  are 
yeas  and  no  nays.  No  other  candidate  present,  since  it  is  always  the  vote  of 
was  nominated  or  voted  for.  One  of  the  majority  of  the  quorum  that  is 
the  non-voting  members  objected  on  effective.  "Hie  mere  presence  of  inactive 
the  ground  that  no  quonim  voted,  but  members  doee  not  impair  the  right  of  the 
Uk  objection  was  overruled  and  S  de-  quorum  to  proceed  with  the  business 
etared  ele<;ted.  The  nine  members  of  the  body.  If  members  present  de- 
Dot  voting  protested.    It  was  held  that,  sire  to  defeat  a  measure,  they  must 
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In  other  cases  where  the  council  was  evenly  divided  between  those 
voting  and  those  refusing  to  vote,  and  the  mayor,  who  had  only  a 
casting  vote  in  case  of  a  tie,  declared  a  tie  and  exercised  his  right  to 
vote  in  that  event,  the  courts  have  sustained  the  action  of  the  council 
so  evidenced  as  duly  adopted,  declaring  that  the  action  of  the  mayor 
in  treating  the  votes  of  thoas  who  declined  to  assent  as  cast  in  the 
n^ative,  was  ^ving  the  greatest  adverse  effect  to  these  votes  which 
was  possible ;  that  no  greater  effect  could  be  claimed  for  them  under 
any  circumstances,  and  that  the  right  of  the  eouneU  to  exerdie  its 
funetioru  could  not  be  defeated  by  mere  tilence.  The  courts  in  these 
cases  declared  that  the  action  of  the  mayor  in  voting  as  in  case  of  a 
tie  was  proper,  but  it  is  also  to  be  observed  that  they  used  language 
which  indicated  that  it  was  their  opinion  that  those  refusing  to  vote 
might  be  taken  as  assenting  to  the  action  of  those  who  actually  did 
vote,  and  as  bound  by  the  result  of  the  vote.'  But  it  is  (o  be  observed 
that  where  the  statute  requires  the  ajfirmative  actitm  of  a  majority 
of  the  entire  board  or  a  majority  of  the  members  present,  a  refusal  to 
vote  may  result  in  defeating  the  proposition  because  in  such  case 
affirmative  action  is  required,  and  Uiose  who  refuse  to  vote  cannot  be 
counted  on  the  affirmative  side  under  such  a  specific  statutory  re- 
quirement, and  the  proposal  before  the  council  may  be  defeated  by 
lack  of  the  affirmative  majority  reqiiired  by  the  statute.' 

,  for  inoctioD  will  not  nonunation,  and  the  others  refiued  to 


■ia  aequieacenoe  rather  than  oppodtjon.  entitled  to  a  eaatiog  vote  only,  and 
Their  refxaai  to  vole  ia,  in  effect,  a  treated  the  refusals  to  vote  as  ne^ 
dedaraiicn  thai  lAey  ameent  that  the  jna-  tivs  votes.  It  was  held  that  treating 
joriiy  of  the  quorum  ma;^  act  for  the  the  refusals  aa  negative  votes  was  giv- 
body  of  which  they  are  members."  ing  them  the  greatest  effect  possible; 
This  decision,  which  seems  to  rest  on  that  the  mayor  was  entitled  to  vote 
sound  praclieal  reasons,  has  been  re-  as  in  case  of  a  tie,  and  that  the  resolu' 
affirmed  and  followed  in  Statao.  Dillon,  tions  were  duly  carried.  State  v.  Yates, 
125  Ind.  65;  Stete  v.  Vanosdal,  131  19  Mont.  239;  Launta  v.  People,  113 
Ind.  388;  Landes  v.  State,  IGO  Ind,  lU.  137.  In  each  of  these  cases  the 
479,  483.  It  is  cited  and  approved  in  court  said  that  it  was  inclined  to  the 
Wheeler  v.  Commonwealth,  98  Kt.  opinion  that  the  proper  rule  is  that 
69,  04,  cited  infra,  i  528,  note.  In  those  who  remun  silent  shall  be  deemed 
Uortonv.  Youngerman,  89  Ky.  60S,  the  to  assent  to  the  action  of  those  who 
council  consisted  of  twelve  members,    vote. 

and  a  vote  was  taken  upon  two  candi-  '  Sameis  v.  Bridgeport,  00  Conn, 
dates  for  office.  One  candidate  re-  621,529.  See  also  Hurdock  o.  Strange, 
c^ved  ax  votes,  and  the  other  three  99  Md.  89,  where  it  is  pointed  out  that 
votes ;  three  members  refused  to  vote,  the  same  result  necessarily  attends  the 
it  was  held  titat  the  candidate  who  easting  blank  ballots  when  affirmaUvQ 
received  six  votes  was  elected.  Infra,  action  of  a  majority  of  the  entire  body 
{{  627,  628.  or  of  the  members  present  ia  required. 

'  A  city  oouDcil  was  composed  of  State  v.  Alexander,  107  Iowa,  177,  ia 
the  mayor  and  eight  aldermen,  all  of  an  ex&mple  of  the  rule  that  a  tie  can- 
whom  were  present  when  the  roll  was  not  be  declared  by  the  mayor  by  rea- 
called  for  confirmation  of  a  nomina-  son  of  the  refusal  of  members  to  vote, 
Uon,    four   aldermen    voted    for    tho  when  the  itaiuie  rtquirta  an  affirmo- 
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§  528.  UMt  of  casting  Blank  BaUot.  --  The  nature  and  effect 
of  a  blank  ballot  cast  by  a  member  of  a  city  council  at  an  election 
for  an  officer,  has  been  before  the  courts  for  consideration  and  the 
wei^t  of  authority,  fmd,  as  we  think,  the  better  view  is,  that 
the  blani  tx^lat  ia  a  mere  nvUity;  that  it  cannot  be  counted  for  or 
against  either  of  the  candidates  voted  for ;  and  that  the  vote  for  the 
candidates  is  to  be  detennined  by  a  majority  of  the  valid  ballots 
actually  cast*    But  in  Tennessee  the  Supreme  Court  took  a  differ- 

Uve  vote  by  a  majority  of  tite  whole  num-  how  a  blank  bnllot  can  be  ^v«n  tmy 

ber  dtdedlo  the  oemncii.     In  that  case  mgnificance.     If  it  ezpieaaeB  nothing, 

the  ma^or  had  as  presiding  officer  only  and  therefore  cannot  De  counted  for 

a  vote  in  ea«e  of  a  tie.     On  a  motion  or    asainat   either   of   tbe   candidates 

three  out  of  a  board  of  six  voted  in  voted  for,  how  can  it  serve  to  intUcate 

the  affirmative,  one  in  the  n^ative,  assent  to  the  person  receiving  a  ptural- 

ond  two  refused  to  vote.     He  there-  i^of  the  other  votes  cast,  or  of  diasent? 

upon  directed   that  all   persona   not  How  can  &  blank  piece  (^  paper  be 

voUng  should  be  recorded  in  the  nega-  construed  to  express  an  intent  of  any 

tive,  declared  a  tie,  cast  his  vote  and  kind?    If  it  be  r^arded  as  an  expres- 

declared  the  proposal  carried.    It  was  don  of  dissent,  it  may  be  asked,  to 

held  that  he  was  not  justified  in  so  what  does  he  dissent  r    Is  it  to  the 

doing-    See  infra,  i  528.  holding  of  the  election?    And  if  thia 

'  In  Murdock  d.  Strange,  99  Md.  be  so,  bow  can  the  person  who  de- 

89,  tbe   court   considered   the  nature  posits  it,   by  a  mere  arbitrary  inter- 

aod  effect  of  a  blank  ballot  cast  at  a  pretation  of^the  act  of  placing  a  blank 

meeting  of  the  council  on  a  ballot  to  piece  of  paper  in  a  ballot  box,  be  per- 

elect  an  officer.    The  tacts  were  that  mitted  to  defeat  the  votes  of  electors 


tbe  ci^  council,  numberinir  in  all  eight   who   are   endeavoring  to   peif  or 
memb^,  proceeded  to  b^ot  upon  the   important   public   duty?  ...  It   is 
candidates   for   the   office   of   market-   safer  principle,  it  seems  to  us,  and  o 


. On   the   baUot    Strange   re-    more  ia  harmony  with  sound  r 

ceived  four  votes,  Murdoch  tliree  votes,  to  hold  that  the  voter  who  deposits 
and  there  was  one  blank  ballot.  The  a  blank  piece  of  paper  in  the  ballot 
mayor  thereupon  declared  that  there  box  throuit  away  hia  vole,  because  the 
was  no  election.  In  a  proceeding  to  paper  be  has  voted  is  not  expressive 
determine  tbe  right  of  atrange  to  the  of  any  meaning  whatever,  and  is  tiiere- 
<Ac«,  it  tixu  held  that  the  Wank  ballot  fore  utterly  null  and  void." 
wo*  a  mJlitjf,  and  that  as  Strange  re-  In  Wheeler  v.  Commonwealth,  9S 
ceived  a  majority  of  the  votes  cast  he  Ky.  69,  the  court  also  expressed  the 
was  elected.  Pa^,  J.,  said,  in  dispos-  opinion  that  blank  ballots  are  a  nullity 
ing  of  the  case:  "The  'blank  ballot'  and  were  not  to  be  counted  under  the 
t^erred  to  in  these  proceedings,  was  peculiar  circumstances  of  tbe  case 
a  blank  piece  of  paper,  having  on  it  before  the  court.  In  that  case  the 
no  words  or  marks  of  any  kind  whereby  council  consisted  of  twelve  members, 
the  meaning  and  intent  of  the  person  all  of  whom  were  present.  Three  can- 
who  deposited  it  may  be  ascerteinoi.  didates  for  office  were  voted  on;  one 
To  denominate  such  a  paper  a  'baUot'  received  six  votes,  another  five  vot«B, 
would  Bcem  to  be  to  miscall  it.  It  is  and  the  remaining  candidate  one  vote, 
in  tact  nothiniji  it  cannot  be  expre»-  After  several  ba^Qote  with  the  same 
■ve  of  any  mtention ;  no  rule  or  result,  a  reaolution  was  adopted  de- 
metbod  of  interpretation  can  relieve  claring  that  the  candidate  receiving 
it  of  its  dumbness.  It  no  more  indi-  ttie  smallest  number  of  votes  should 
eates  a  preference  for  one  of  the  candi-  be  dropped.  The  court  sustained  this 
dates  ttuui  for  another.  If  there  is  resolution  as  a  valid  exercise  of  the 
but  one  candidate,  there  is  nothing  power  of  the  council  to  regulate  ita 
to  indicate  assent  to  the  one;  nor,  proceedings.  Another  ballot  was  taken, 
where  there  are  two  or  more  candidates,  and  the  vote  was  the  same  as  before, 
as  a  vote  of  assent  or  disisent  to  either  one  member  still  continuing  to  vote 
candidate.  ...  It  is  not  easy  to  see  for  the  third  candidate.     "Hie  mayor 
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ent  view,  and  held  that  a  blank  vote  was  an  act  of  negation,  affirm- 
atively showing  that  another  person  acted,  and  to  be  considered 
negatively  in  determining  the  majority,  and  that  a  candidate  who 
only  received  the  votes  of  one-half  of  the  members  participating  and 
casting  the  ballots  was  not  elected  to  office.'  It  has,  however,  been 
pointed  out  that  the  rule  that  blank  ballots  are  nulhties  can  have  no 
application  when  the  statute  requires  the  affirmative  action  of  a 
majority  of  the  entire  body,  or  a  majority  of  all  the  members  pres- 
ent. Then  the  blank  ballot  cannot  be  counted  on  the  affirmative 
side,  and  for  lack  of  sufficient  votes  in  the  affirmative,  the  proposal 
may  be  defeated.* 

§  529.  Klootloiu  or  Appoiatmenti  to  Office  by  Oonncil.  —  In 
the  decisions  of  some  of  the  States  a  suggestion  is  to  be  found  that 
when  the  city  council  is  engaged  in  the  dvty  of  decHng  offUiers  pursu- 
ant to  statutory  authority,  the  members  of  the  council  for  that  pur- 
pose are  constituted  a  defmiie  board  of  electors,  and  ate  not  engaged 

then  declared  that  the  vote  for  the  four  votes  were  cast  for  oi»e  Lawtanee, 
candidate  wbo  bad  been  dropped  could  three  for  one  Fisher,  and  one  blank 
not  be  counted,  and  that  the  candi-  vote  was  cast.  It  was  held  that 
date  who  had  received  dx  votes  was  Lawrence  had  not  received  the  major- 
elected.  The  court  held  that  the  vote  ity  of  those  preaent,  and  was  not 
for  the  third  candidate  was,  under  elected.  Snodgnus,  J.,  said:  "It  is 
the  peculiar  circunistances  and  in  view  true  that  the  blank  vote  cannot  be,  in 
of  the  resolution  adopted,  in  effect  a  the  technical  sense,  a  ballot;  but  it  is 
blank  ballot ;  that  it  was  a  nullity,  nevertheleae  an  act  of  negation,  —  at- 
ond  that  the  candidate  elected^  having  firamtive  in  showing  that  another  voter 
received  a  majority  of  the  valid  votes  acted,  and  negative  in  determining  the 
and  the  vote  of  a  majority  of  the  lesal  majority.  It  was  one  of  eight  at- 
quorum  of  the  body,  was  elect^  to  the  tempted  to  be  cost  with  a  purpoae  of 
office.     Infra,  $  529,  note.  not   supporting   complainant,    and   ia 

In  Murdock  v.  Strang,  99  Md.  89,  only  to  be  counted  as  showing  that  he 
it  is  said  that  the  same  prmciplea  should  did  not  get  a  majority ;  juat  as  would 
be  applied  in  the  case  of  refusals  to  have  resulted  had  it  been  an  ill^al 
vote  and  blank  ballots  in  the  caae  of  vote  as  being  for  two  candidates,  or 
definite  bodies  as  are  applied  in  the  otherwise."  Turn«j/,  C.  J.,  dissented, 
ease  of  elections  by  indefinite  bodies,  and  wrote  an  opimon  supporting  tbe 
The  contrary  view  ia  expressed  in  view  that  the  blank  ballot  was  a  nullity, 
Lawrence  v.  Ingersoll,  88  Tenn.  52,  and  that  Lawrence,  having  received  a 
See  mipra,  £  £27 ;  -iiUTa,  S  529.  majority  of  the  votee  cast,  wae  elected. 

'  In  Lawrence  t>.  Ingersoll,  88  Tenn.  >  Hurdock  «.  Strange,  99  Hd.  89. 
52,  the  board  of  aldermen  consisted  In  this  case  the  following  decisions  are 
of  nine  aldermen,  one  of  whom  was  cited  as  instances  where  blank  ballots 
absent.  The  mayor,  who  acted  as  pre-  were  cost  and  there  was  a  failure  to 
aiding  officer,  had  only  a  vote  in  case  elect  because  the  statute  req^uired  the 
of  a  tie.  By  statute  it  was  declared  affirmative  action  of  a  majority  of  the 
that  a  majority  of  the  members  of  the  entire  body,  or  of  all  the  members 
board  should  form  a  quorum  for  the  present,  viz. :  Yules  v.  Malloiy,  1  Bart- 
transaction  of  buaness.  There  was  no  lett  Election  Cas.  608 ;  People  «. 
other  statutory  provision  affecting  the  Conklin,  7  Hun  (N.  Y.),  18S;  Com- 
proceedingSj  and  the  case  was  deeded  monwealth  v.  Wickersham,  66  Pa.  St. 
upon  tbe  views  of  the  court  as  to  the  134 ;  «upra,  f  527. 
'      .     On  a  ballot  for  office, 
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in  deliberative  btudness  which  is  the  ordinary  work  of  the  council.' 
But  the  i?tore  correct  view  would  seem  to  be  that  the  council,  although 
a  definite  body  of  electora  for  the  purpose  of  electing  to  office,  still 
performs  that  function  as  a  council  or  board,  which,  in  its  forms  of 
procedure,  is  inherently  deliberative  and  governed  by  parliamentary 
law  and  practice.  Thus,  it  has  been  held  that  even  when  the  council 
are  engaged  in  electing  to  ofSce,  they  may  adopt  all  reasonable  rules 
tending  to  further  the  performance  of  that  duty.'  And  when  the  law 
does  not  in  terms  prescribe  any  ■preciae  method  or  form  by  which  a 
council  or  board  shall  elect  an  officer,  the  form  or  means  by  which 
the  appointment  shall  be  made  is  not  material  and  is  within  the  dis- 
cretion of  the  coundl  or  board.  The  choice  of  the  officer  may  be 
ascertfuned  by  ballot,  or  by  vwa  voce  vote,  or  by  the  adoption  of  a 
motion  or  resolution  declaring  that  the  person  therein  named  be 
appointed  to  fill  the  office.*  In  Ohio,  as  a  result  apparently  of  the 
view  adopted  by  the  courts  of  that  State  that  the  council  for  the  pur- 
poses of  an  election  is  a  select  body  of  voters,  and  is  not  a  deliberative 

'  "The  duty  of  electing  a  ntj_  at-   ent  with  the  general  law.    As  electors 
tomejr  waa  imposed  on  toe  council  in  they  micht  not  adopt  an  ordinaoce  or 


express  teims.     The   members   were  by-law,  But  as  electora  and  as  members 

thus  constituted  a  definite  body  of  of  the  council,  chatged  with  the  special 

electora  for  that  purpose.  .   .  .  The  duty  of  electing  an  officer  of  the  city, 

members  were  acting  not  only  as  coun-  they  misht,  it  seems  to  us,  adopt  any 

cilmen,  but  as  electors."     Per  H(aii-  reasonable    rule    by    which    the    duty 

rigg,  J.,  in  Wheeler  v.  Commonwealth,  might  be  performed,  and  especially  so 

98  Ky.  59,  65.     In  State  o.  Miller,  62  if  it  appeared  to  them  that  that  duty 

Ohio   8t.    436,   445,   Dams,    J.,    said:  could  not  have  been  performed  other- 

"The  council  was  engaged  in  the  duty  wise."    Per  Hazdrigg,  J.,  in  Wheeler 

of  elecUng  officers,  a  duty  imposed  on  v.  Commonwealth,  98  Ky.  59,  65. 
the  members  thereof,  not  on  the  body         *  State  v.  Barbour,  53  Conn.  76,  81 ; 

as  a  council.  They  were  not  engaged  State  v.  Kilroy,  86  Ind.  118;  State  v. 

in  the  deliberative  business  which  is  McFarland,  149  Ind.  266,  270;  Attor- 

the  ordinary  work  of  the  council,  but  ney-General  *.  Remick,  71  N.  H.  480; 

in  the  election  of  a  city  officer.    They  Trowbridge  «.  Newark,  46  N.  J.  L.  140. 

were  not  acting  under  parliamentary  See  also  anU,  §  392. 
law,  but  were  casting  their  votes  and         "The  term  viva  voce  when  applied 

maUng  thdr  chdce  aa  required  by  a  to  elections  is  used  in   opposition  or 

specific  statute."  contradistinction   to   the  ballot,   and 

'  In  Kentutky,  it  has  been  held  that,  simply  means  that  the  voter  shall  de- 

under  the  power  of  the  council  to  adopt  clare  himself  by  voice  iostead  of  by 

naeonable  rules  for  elections,  it  may  ballot.     In  this  country,  as  a  geneml 

t^  reeolution  adopt  a  rule  that  after  rule,  the  people  vote  by  ballot,  so  that 

the  next  ballot  the  lowest  of  more  than  their  action  may  be  secret,  free,  and 

two  candidates  shall  be  dropped,  and  untrammelled;     their    rei^resentation 

BO  on  until  the  election  is  had.     Such  viva  voce,  so  that  their  action  may  be 

a  rule  is  reasonable  and  in  furtherance  public  and  known  to  their  constituents. 

of  the  objects  of  the  meeting.    Morton  So  that  when  a  nomination  is  made 

e.  Youngerman,  89  Ky.  505 ;   Wheeler  either   by   written   resolution   or   oral 

V.   Commonwealth,   98   Ky.    69,    65 ;  motion,  and  each  person  announces  his 

rupra,   {   528,   not«.     "The   members  vote  for  or  agfunst  it  by  bis  voice,  the 

were  acting  not  only  aa  councilmen,  vote  is  rriva  voce."    Per  Herriek,  J.,  in 

but  as  electors,  and  were  permitted  to  Hatter  of  Biearton,  44  N.  Y.  Misc. 

adopt  all  reasonalile  rules  necessary  to  247,  258. 
transact  tiiur  businens,  not  inconsist- 
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body,  the  principle  hsa  been  applied  that  a  plurali^  of  the  Totea  cast 
for  more  than  two  candidates  is  sufficient  to  elect,  although  the  can- 
didate receiving  the  greatest  number  of  votes  may  not  receive  a 
majority  of  those  participating  in  the  election.*  But  the  usual 
practice  in  other  jurisdictions  a^^tears  to  be  to  treat  the  question 
whether  a  person  has  been  elected  to  office  by  the  council  as  subject 
to  the  usual  rules  in  determining  whether  a  V(^  or  resolution  has 
been  carried  by  the  council,  both  as  to  quorum  and  as  to  the  majority 
required.*  In  electing  to  office  it  has  been  held  that  the  vote  given 
determines  the  result,  and  that  a  formal  declaration  by  the  mayor  as 
presiding  officer  that  the  candidate  has  been  elected  is  not  essential,' 
nor  is  a  resolution  by  the  board  or  couwnl  declaring  the  candidate  to 
be  elected.*  The  weight  of  authority  is  also  to  the  effect  that  when  a 

'  Id  Ohio,  it  has  been  nid  th&t  the  It  was  held  that  the  candidate  who 

principle  of  plurality  is  geneiaUjr  ap-  received   dx   vot«a  was  elected.     Id 

plied  to  elections,  and  accordinglv  it  Wheeler  v.  Commonwealth,  S8  Ky.  69, 

was  held  th&t  under  a  statute  wDich  tupra,  {  528,  the  council  consisted  of 

simply  required  that  the  Dtembers  of  twelve   memberB,    all   of   whom   were 

the  city  council  shall  "proceed  forth-  present.     Three  candidates  for  office 

with  to  organiio  by  electing  a  pred-  were  voted  on,  one  of  whom  received 

dent,"  any  perton  receiving  a  pfurnJtfy  six  votes,  another  five  votes,  and  the 

of  vote*  is  elected  to  the  office.    Hence,  remaining  candidate  oue  vote.    Aft«r 

where    the    council    condated    of    six  several  ballots,  the  candidate  receiving 

Diembers,  and  on  a  vote  for  president,  one  vote  was,  under  a  resolution  to 

A  received  tliree  votes,  B  received  two  that  effect,  declared  by  the  mayor  to 

votes,  and  C  one  vot«,  it  was  held  that  be  dropped,   and  another  ballot   was 

A  was  legally  elected  to  the  office,  taken,  when  the  vote  was  the  same  as 

State  e.  Anderson,  45  Ohio  St.   196.  before,   one   member  voting  for  the 

In  another  case  the  council  consisted  candidate   eo   dropped.     The    mayor 

of  eight  members  present  and  acting,  then  declared   that  the  vote  for  the 

Oc  a  vote  for  the  election  of  an  officer,  candidate  who  had  been  dropped  could 

A  received  four  votes.  B  received  two  not  be  counted,  and  that  the  candidate 

votes,  and  C  received  two  votee.     It  who  had  received  ax  votes  was  elected. 

was  held  that  A,  having  a  plurality  of  The  court  held  that  the  vote  for  the 

the  votes  cast,  although  not  a  majority  dropped   candidate   was    in    practical 

thereof,  Was  elected.    State  v.  Miller,  effect  a  blank  ballot;    that  as  seven 

62.0bioSt.  436.  members  constituted  a  quorum,  and  the 

*  See  State  v.  Deliessellne,  1  He-  candidate  receiving  six  votes  bad  ro- 
Cotd  (S.  Car.),  S2,  cited  tupra,  f  525.  ceived  more  than  the  votes  of  a  major- 
In  Kentucky,  although  the  court  con-  ity  of  that  quorum,  he  was  elected  and 
siders  the  council  to  be  a  definite  entitled  to  the  office.  It  followed  in  this 
body  of  electors  for  the  purpose  of  ren>ect  the  views  of  the  Supreme  Court 
filling  an  office,  it  appears  to  regard  of  Indiana,  in  RuRlivilie  Gas  Co.  c.  Rush- 
the  questdou  of  the  majority  required  ville,  121  Ind,  206,  cited,  supra,  f  527. 
to  elect  as  governed  by  the  rules  ap-  *  State  v.  Miller,  62  Ohio  St  436. 
pUcable  to  the  ordinary  dehberative  The  ballots  for  two  candidates  being 
proceedings  ci  the  council,  —  particu-  equal,  the  mayor,  after  ascertainiiw 
uiiy  when  the  question  is  affected  by  the  result,  declared  one  of  the  candi- 
nfusals  to  vote  or  by  blank  ballots,  dates  elected  without  going  thn>UKh 
Thus  in  Morton  v.  Youngerman,  S9  Kf.  the  formality  of  casting  a  Ballot.  It 
505,  two  candidates  were  placed  m  was  held  that  he  had  sufficiently  ex- 
nomination  before  a  council  consisting  ercised  his  power  to  give  a  casting 
of  twelve  members.  One  candidate  re-  vote  and  that  the  candidate  was  I^Ily 
ceived  six  votes,  and  the  other  three  elected.  Small  v.  Ome,  79  Me.  78. 
voteo.    Three  members  refused  to  vote.         '  State  v.  Barbour,  53  Conn   76. 


-,yCoo^Ie 


S  529  ELECTION  TO  OFFICE   BT  COVtSCIL  859 

com[4eted  vote  has  been  token  which  results  In  the  giving  of  the 
necessary  majority  or  plurality  to  one  of  the  candidates,  the  council 
cannot  rescind  its  vote  or  reconsider  its  action  and  elect  another 
person.'  But  in  Massachusetts  the  coiul  seems  to  reject  this  view, 
and  to  hold  that  a  vote  for  a  candidate  by  a  council  or  board  is  sub- 
ject to  the  same  right  to  reconsider  as  the  other  proceedings,  reso- 
lutions, and  determinations  of  the  council  or  board.' 

*  State  V.  Barifour,  53  Conn.  70.  whioh  u  the  ordinuy  work  of  the 
Seein/ra,  i  539.  Where  the  resignation  council,  but  in  the  election  of  a  citjr 
of  the  chief  of  police  was  presented  to  officer.  They  were  not  acting  under 
the  council  by  the  mayor  for  accepts  parliamentary  law,  but  were  catrting 
anee,  was  voted  upon  ajid  accepted  ny  their  votes  and  making  their  choice  aa 
the  council,  and  a  nomination  by  the  required  by  a  specific  statute.  Thc^ 
mavor  to  fill  the  vacancy,  voted  upon  could  make  this  choice  but  once.  HaV' 
and  confirmed,  it  was  neld  that  Ihe  ing  done  bo,  they  could  not  reconsider 
actum  of  the  coUTtcS  vnt  final,  and  that  it.     Much  leeB  could  some  cfF  them 

;.  — ij^  — . :jtp  jj^    Whitney  v.  against    the    protest    of   a    plurality, 

J.  L.  463,  467;  under  the  suggestionB  or  invitations  of 
a  officer  has  been  the  preiddmg  officer  or  aua  tponte, 
eiecieu  uy  ine  aomrx  of  aldermen  and  change  their  votes.  Thia  would  Dve 
the  result  declared  and  recorded,  the  to  the  minority  the  power  of  detent- 
board  eamtot,  at  an  adjourned  Bcseion  ing  the  choice  of  a  plurality  which 
held  the  next  day,  reconader  the  elec-  had  already  been  legally  made  and 
tion  of  such  officer  and  elect  another  ascertained." 

person  to  the  office.  State  v.  Phillips,  An  appointment  to  offioe  by  tiie  mavor 
79  He.  506.  A  resolution  confirming  for  a  derate  term  duly  made  and  filed 
an  appointment  to  office  cannot  be  re-  u  absolute  and  cannot  be  recalled  by 
adnded  at  a  Bubaequent  meeting  after  him.  Speed  v,  Detroit  Common  Coun- 
the  appointee  has  taken  all  the  eteiM  cil,  97  Uich.  I9S,  citing  Marbury  c. 
regui^  of  him  to  qualify  him  for  the  Hadison,  1  Cranch  (U.  S.),  137 ;  United 
(^Bce.  Matter  of  Fitegeiald,  88  N.  Y.  States  v.  Bradley,  10  Pet.  (U.  8.)  343. 
App.  Div.  434.  See  also  People  v.  *  In  Baker  v.  Cuehman,  127  Mass. 
Sewell,  9  Abb.  New  Cas.  (N.  Y.)  466.      105,  it  was  held  that  a  joint  conven- 

In  Ohio,  the  rule  that  a  vote  far  an  tion  of  the  two  branches  of  a  dty  coun- 
ogUer  cannot  be  reoonrndered  is  deduced  cil  might,  after  taking  and  counting  a 
from  the  fact  that  the  council  is  acUng  ballot  for  a  municipal  officer,  at  the 
as  an  dective  and  not  as  a  deUberative  tamt  meeting  and  before  the  result  of 
body.  Thus,  in  State  t>.  Miller,  62  Ohio  the  election  had  been  declared,  treat 
St.  430,  the  council  was  composed  of  the  proceeding  as  invalid  ana  vote 
eight  members.  On  a  vote  for  office,  anew.  In  this  case,  however,  it  ap- 
A  received  four  votes,  B  two  votes,  peared  that  too  many  votea  had  been 
and  C  two  votes.  Thereupon  the  mem-  cast.  See  also  Putnam  v.  lAngley,  133 
beis  voting  for  C  sought  to  change  Mass.  204.  In  Wood  v.  Cutter,  138 
their  votes,  and  the  mayor,  who  pre-  Mass.  149,  it  was  held  that  the  school 
•ided,  permitted  it  to  be  done,  lliey  committee  of  a  town,  having  been  re- 
thereupon  tranrferred  their  votes  to  quired  by  a  vote  of  the  town  to  appoint 
B,  creatiiig  a  tje,  and  the  mayor  voted  a  sujterintendent  of  schools,  mav,  after 
for  B  (UM  declared  him  elected.  It  having  elected  such  superintenaent  by 
was  hdd  that  this  was  erroneous  and  ballot,  reeontider  the  vole  at  the  same 
improper;  that  as  A  had  received  a  meeting,  sjid  before  it  has  been  com- 
|>lunU]^  of  votes  on  the  ballot  as  orig-  municated  to  the  person  appointed, 
mallv  taken,  he  was  elected,  and  the  and,  at  an  adiounied  meetmg,  elect 
result  could  not  be  changed.  Davit,  J.,  another  person  l^  a  yea  and  nay  vote, 
sud:  "The  council  was  engaged  in  the  Holmes,  J.,  said:  "Under  these  cir- 
duty  of  electing  officers,  a  duty  im-  cumstancee  no  reason  has  been  sug- 
posed  on  the  members  tiiereof,  nol  on  gested  to  us  why  this  vote  should  not 
the  body  as  a  coundL  They  were  not  stand  on  the  same  footing  as  any  other 
'i  tbe  deliberative  biudnew  vote  ot  a  deliberative  body,  and  re- 
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§  530  (281).  Obartw  ProTialoni  nqnlrins  Bbjorit;  of  Whole 
Bod7.  —  When  the  charter  requires  the  vote  of  a  majority  or  pre- 
ecrihed  ■proportion  of  "idl  the  membera  elected"  to  the  council,  for  the 
purpoae  of  passing  a  resolution  or  ordinance,  or  uses  other  language 
evincing  an  intention  to  depart  from  the  rule  of  the  common  law  that 
the  majority  of  a  quorum  present  is  «ifficient,  a  majority  of  the 
members  present,  which  is  less  than  a  majority  of  the  whole  body, 
ia  not  sufficient,  and  a  majority  of  the  entire  board  or  council  must 
concur  in  voting  upon  the  proposition  before  it.'  In  a  number  of 
cases  this  language  has  been  ^ven  a  more  extended  effect  and  it  has 
been  held  that  the  necessary  vote  is  that  of  a  majority  of  all  the  mem- 
bers required  by  law  to  be  elected,  and  that,  aUkough  there  may  be 
vacancies  in  the  council  resulting  from  death  or  re^gnation,  the 
vacant  memberships  must  be  included  in  determining  the  number 
of  "members  elected,"  and  the  ordinance  or  resolution  must  receive 
the  vote  of  a  majority  of  the  members  of  the  council,  computing  that 
majority  in  the  same  way  as  if  the  vacancies  did  not  exist*    But 

tnfun  subject  to  reconsideTBtioii  at  the  Buffington  Wheel  Co.  v.  Buraham  60 

same  meeting  and  before  it  baa  been  Iowa,  493;    "tvo-tliirdA  of  tlie  nnole 

communicatea.     It  begs  the  question  number,"  Blood  o.  Beal.  100  He.  30; 

to  Bay  that  the  bo&rd  had  once  defir-  "tvo-thirda  of  all  the  alaermen  elect, 

nitelir  voted  in  pumuanca  of  the  in-  Tennant  o,   Crocker,  85   Mich.   328; 

■tructjona  of  the  town  meeting,  and  "concurrence  at   a   majority   of  the 

ther^ore  was  funetuM  ojfuAo,  and  could  whole  number  of  members  elected  to 

not  reconsider  its  vote.    The  vote  was  the  council,"  State  v.  Gray,  23  Neb. 

not  definitive  if  it  contained  the  usual  365 ;    Hagneau  v.  Fremont,  30  Neb. 

implied  condition  that  it  was  ilat  re-  843;   "\o\»oitux>-OurdtoltKemmnber» 

considered  in  accordance  with  ordinary  eUded"  Stantono. Hoboken,52N.  J. L. 

pariiamentary  practice,  and  it  must  M  88 ;    "  vote  of  Ikre^ftnirtht  of  all  the 

taken  to  have  been  paaaed  subject  to  members  of  the  board,"  Schermerhom 

the  usual  incidents  of  votes,  unless  o.  Jersey  City,  53  N.  J.  L.  112;  Subur- 

Bome  ground  is  shown  for  treating  it  ban  Elect.  Co.  t>.  EUiabeth,  59  N.  J.  L. 

as   an    exception   to    common    ndee.  134;     "two-thirds    of    the    aldermen 

Whether  the  board  could  have  cut  elected,"  Wood  r.  Galveston,  76  Tex. 

down  their  powers  of  deliberation  by  126.     Where  by  statute  it  was  pn>- 

.—-^^..^i^^t,^^  their  vote  before  the  vided  that  "all  ordinances  and  r~- — 


jcicftting  t___.      _._  ..__    

meeting  cloeea,  or  otherwise,  is  not  a  lutiona,  or  orders  for  the  appropriatwn 
question  before  us.  It  is  enough  to  or  payment  of  money  shall  require  for 
eay  that  an  implied  condition  is  as  their  passage  or  adoption  the  concur- 
enectual  as  an  express  one;  and  that  rence  of  a  majority  of  all  the  trustees 
in  this  case  the  condition  which  has  of  any  municipfd  corporation,"  Aa.,  it 
been  stated  must  be  imphed."  See  was  beld  that  this  provision  did  not 
also  to  the  same  effect,  Rieed  v.  Deei^  require  such  majority  concurrence  in 
field,  176  Mass.  473.  the  case  of  a  resolution  for  the  extcn- 

■  O'Dwyer  c.  Monett,  123  Mo.  App.  eionof  the  boundaries  of  a  city.  Strohm 
184.  The  rule  stated  in  the  text  has  v.  Iowa  City,  47  Iowa,  42. 
been  apphed  under  statutory  require-  '  The  charter  of  a  city  contained  a 
tnents  as  follows:  "concurrence  of  a  provision  that  no  ordinance  should  be 
majority  of  all  the  members  elected  in  passed  by  the  common  coundl,  except 
the  city  council,"  McLean  v.  Bast  St.  by  a  muority  of  all  the  members 
Louis,  222  111.  510;  Evanston  e.  elected.  Eight  were  elected;  and  it 
CVLeary,  70  111.  App.  124;  "two-  was  decided,  under  the  above-men- 
thirds  of  all  the  members  elected,"  tioned  requirement  of  the  charter,  that 
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when  Tftcanciea  in  the  council  caused  by  the  death  or  resignation  of 
elected  members  have  been  filled  by  persons  appointed  in  the  man- 

aa  ordin&nce  could  not  be  passed  by  a  died.  The  council  having  attempted, 
vote  of  four  against  three,  since  four  by  the  vote  of  five  members,  to  pass 
did  not  constitute  a  majority  of  all  an  ordinance  over  the  mayor's  veto,  it 
the  members  elected,  althougii  it  did  was  held  that  it  required  tfke  vote  of  six 
coQstitute  a  majority  of  tne  l^al  members,  bong  two-thirds  of  the  eight 
quwum  present  at  the  meeting.  San  elected,  the  vacancy  caused  by  death 
FramciBco  v.  Hazen,  5  Cal.  160;  fol-  mrtlfing  no  difference  ia  that  respect, 
lowed  im  HeCracken  v.  San  Francisco,  and  that  the  vote  of  five  members  was 
IS  Cid.  £91,  61&  To  the  same  eSect,  not  sufficient.  Stanton  v.  Hoboken,  52 
Pimental  o.  San  Francisco,  21  Cal.  351,  N.  J.  L.  88.  In  Schermerhora  v.  Jersey 
360;  Satterieeo.  San  Francisco,  23  CaL  Gty,  53  N.  J.  L.  112,  the  board  of 
214.  A  council  conssted  of  fourteen  aldermen  provided  for  by  statute  con- 
aldermen  elected  by  the  people,  but  nsted  of  thirteen  memt>erB,  of  whom 
there  wae  one  vacancy.  For  certain  one  had  resigned.  By  statute,  the 
purposes  the  concuneDce  of  "a  ma-  ward  lines  mignt  be  changed  by  fAe  iio<e 
jority  of  all  the  members  elected  in  the  of  Ihre^fowihs  of  all  the  membera  of  the 
common  council"  was  required  by  board,  and  as  construed  by  the  court 
statute.  It  was  held  that  a  vote  ot  this  required  a  vote  of  three-fotirthi  of 
eeven  aldermen  being  a  majority  of  Ihe  entire  bodi/.  On  a  motion  to  pass  an 
the  aldermen  actually  in  office  was  not  ordinance  to  change  the  ward  lines, 
Buffident.  McLean  e.  East  St.  Louis,  nine  voted  in  favor,  two  against,  and 
222  lU.  510.  one  was  absent.     It  was  held  that  the 

A  city  charter  required  a  two-thirds  statute  required  a  vote  of  the  entire 
vote  of  "all  the  members  elected"  Ot  body  as  provided  for  by  law,  and  not 
A  council  to  pass  an  ordi-  merely  of  the  then  members,  and  that, 
r  the  mayor's  veto.  The  as  the  nine  votes  for  the  ordinance  were 
charter  provided  for  thirty-four  aiders  not  three-fourths  of  thirteen,  the  ordi- 
men,  but  one  alderman  iud  died  and  nance  was  not  legally  adopted.  In 
another  resigned,  and  their  places  were  answer  to  the  contention  that  the 
vacant.  A  motion  to  pass  an  ordinance  statute  was  complied  with  b;^  the  votes 
over  the  mayor's  veto  received  twenty-  of  three-fourths  of  the  sitting  acting 
two  votes.  It  was  held  that  a  two-  members  at  the  time  the  vote  was 
thirds  vote  of  the  Mermen  actually  in  taken,  and  that  if  any  of  the  members 
office  was  not  sufficient,  and  that  the  die,  resign,  remove,  or  are  disqualified, 
ordinance  had  failed  to  pass.  Pollasky  the  remaining  members  are  the  unit 
V.  Schmid,  128  Mich.  600.  Moort,  J.,  by  which  the  three-fourths  shall  be 
wid:  "It  is  admitted  that  if  two  of  determined,  Scudder,  J.,  said:  "An 
the  thirty-four  aldermen  had  been  tem-  extreme  case,  showing  the  position  in 
porarily  absent,  the  ordinance  would  which  a  city  might  be  placed  if  the 
not  have  been  passed.  We  cannot  see  construction  put  upon  this  statute  by 
how  the  fact  that  two  of  the  thirty-four  defendant  were  adopted  and  there  were 
aldermen  elected  were  permanently  ab-  several  vacancies  by  death,  removal, 
sent,  instead  of  being  temporarily  so,  or  resignation,  is  found  in  King  v.  Bell- 
would  change  the  terms  of  the  charter,  ringer,  4  Term  R.  8 10,  where  the  charter 
The  language  is  not  ambiguous.  The  required  that  the  mayor  and  common 
pur[MMe,  doubtless,  waa  that  when  1^-  clerk  and  the  common  council  for  the 
isUtJon  was  proposed  the  wisdom  of  time  being,  or  the  major  part  of  them, 
which  was  so  much  in  doubt  as  to  meet  should  elect  all  the  omcere  and  minis- 
with  the  veto  of  the  mayor,  before  it  tera  of  the  borough ;  and  the  common 
became  a  law  it  should  receive  the  vote  council  was  a  definite  bodv,  consiBting 
at  two-thirds  of  all  the  aldermen,  when  of  twenty-dx ;  it  was  held  that  a  ma- 
the  wards  of  the  dtv  were  fully  repre-  jority  of  the  whole  number  must  meet 
Bcnted  in  t^  council."  to  form  an  election  assembly ;  and  that 

A  city  charter  provided  that  ordi-  if  the  corporation  be  so  reduced  that  so 

nances   might  be   passed  by  the  city  many  do  not  remain,  no  election  can 

council  over  the  veto  of  the  mayor  by  be  had  at  all.     It  was  then  contended 

the  vote  of  two-thirds  of  the  members  that  the  major  part  of  them  must  mean 

elected.    Under  the  charter  eight  mem^  the  major  part  for  the  time  being  or 

b«iB  bad  been  elected,  one  of  whom  had  of    the    existing    corporation.    Lord 
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ner  prescribed  by  law,  it  would  seem  that  the  mere  fact  that  the 
statute  requires  the  vote  of  a  majority  of  the  members  elect,  does  not 
deprive  the  appointed  members  of  the  right  to  participate  in  the 
vote.' 

Kenyan,  in  dflEveting  the  opinion  d  Um  ordin&Doe.  The  ordinsnoe  wu 
the  court,  quot«a  Lord  Mantfidd,  in  voted  for  by  five  membera,  and  H  wBa 
Rex  V.  Hondaj,  Cowp.  530,  637,  who  held  that  thiH_WM  a  complituice  with 

Imrf.intl  -    '  ffl  1 


number  than  a  majority  of  the  whole  former  term  was  used  the  legialature 
coiporation  con  electT  For  instance,  intended  the  entire  board  as  it  existed 
BUppoae  the  corpoiation  eonsisted  of  from  time  to  time,  and  not  a  full  board 
twelve  and  two  were  dead,  is  there  any  as  provided  for  by  law.  In  State  v.  Orr, 
instance  where  the  charter  has  said  that  61  Ohio. St.  384,  the  statute  provided 
the  election  shall  be  by  a  majority  of  for  a  council  of  ten  membera,  and  that 
the  body  in  which  it  has  been  h^  that  "a  majority  of  all  the  members  daiad 
six,  which  are  a  majority  of  the  remain-  shall  constitute  a  quorum  for  the  trana- 
ing  ten,  were  sufficient  to  electT'  He  action  of  business.''  A  vacarknr  having 
says  further  that  the  cases  referred  to  arisen  through  the  removal  of  a  mem- 
in  that  case  underwent  perhaps  more  ber  from  the  wajd  for  which  be  was 
discussion  than  any  case  agitat«d  at  elected,  it  was  held  that  the  council  con- 
that  time,  and  concludes  with  the  sisted  of  only  nine  members,  and  five 
words,  'And  we  do  not  find  a  single  —  being  a  majority  of  nine  —  consti- 
decision  in  opposition  in  all  the  coses  tuted  a  quorum.  In  People  v.  Wright, 
considering  that  this  election  should  be  30  Colo.  439,  the  city  council  was  au* 
made  bya  select  definite  body."  King  thorised  to  pU  vacancies  by  a  majority 
V.  HiUer,  6  Term  R.  277,  by  the  auae  vote  of  aU  ths  memberi.  The  council 
court,  appraves  their  former  dedsion."   provided  for  by  the  charter  consisted 

In  Wood  «.  Qordon,  58  W.  Va.  321,  of  the  mayor  and  eight  councillors,  but 
the  court  held  that  whenever  the  words  there  were  four  vacancies.  The  court 
"a  majarib/  vote  of  aB,  the  memibert  held  that  the  mayor  and  the  four  ooun- 
eUeted,"  or  worda  of  tike  import,  are  cillors  constituted  the  council;  that 
used  in  charteis  or  statutes  regulating  three  were  a  quonim ;  and  that  the 
the  action  of  municipal  oouncus,  they  quorum  might  fill  the  vacanciee  by  a 
are  to  be  construed  to  mean  a  majority  unuiimous  vote.  In  reaching  this  con- 
of  the  atuiU  Tvumber  of  member*  to  elusion,  the  court  said  that  the  rule 
which  the  council  b  entitled  under  its  which  requires  a  nuijority  of  the  council 
charter.  In  this  case  the  statute  in  provided  for  bv  law  irrespectivD  of 
(juestion  provided  for  filling  vacanciee  vacancies  shoula  only  be  applied  when 
in  office,  mcluding,  among  the  offices  the  statute  expressly  required  the  vote 
enumcTBted,  councilmen,  and  provided  of  a  majority  of  the  ni«rnbers  eUded,  or 
that  "the  council  for  the  time  being"  other  smiilar  expression;  and  that 
ehouldact by"amftiority voteof all tne  when  there  was  no  such  express  re- 
members elected."  The  charter  num-  quirement  the  remaining  members  con- 
ber  of  councillors  was  twelve,  but  there  stituted  the  entire  council  for  the  pur- 
was  a  vacancy.  On  a  motion  to  fill  the  pose,  and  a  majority  of  the  remaining 
vacancy  six  voted  for  A,  and  four  for  membera  constituted  a  quorum. 
B.    It  was  held  that  A  was  not  elected.        '  In  Peck  v.  Berrien  County  Super- 

But  the  courts  do  not  uniformly  visors,  102  Mich.  346,  the  statute  pto- 
foUow  the  rule  stated  in  the  text.  In  vided  that  the  boaid  of  Bupervuora 
Salem  Com'n  v.  Wachovia  Loan  &.  Tr.  should  have  power  by  a  vots  of  tieo- 
Co.,  143  N.  Car.  110,  a  statute  required  (Airdi  of  alX  At  m«m5«rs  deti^  to  draig- 
for  the  passage  of  an  ordinance  mcui^  nate,  4^.  A  resolution  received  eigfi- 
ring  debt  "a  Ihree-fovrth  vote  of  the  en-  teen  out  of  twenty-six  votes.  Two  of 
tire  board."  The  board  originally  con-  the  eighteen  had  not  been  elected,  but 
sisted  of  seven  members,  but  one  had   had  been  appointed  to  fill  vacancies. 

— : 1^  leaving  only  six  members  of  Hooker,  3.,  suA:  "We  find  no  authority 

d  at  the  time  of  the  passage  of  for  the  propodUon  that  a  township 
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I  531  JOINT   ABBEUBLIEB  S63 

§  531  (284).  AppBcfttlon  of  Mftjorlty  Piliiclpl«  to  Joint  Amodi- 
UIm.  —  Tlie  doctrine  of  the  English  courts  is,  that  all  of  the  iniegral 
porta  of  a  corporation  necessary  to  do  an  act  must  not  only  meet,  but 
remain  present  till  the  act  is  completed;  and  therefore  if  one  of  such 
parts  deserts  or  withdraws,  thoti^  wrongfully  and  to  defeat  any 
action,  before  the  act  is  consummated,  the  act  is  not  valid.'  The 
liability  of  this  rule  to  abuse,  since  it  enables  one  of  the  parts  of  a 
joint  meeting  or  assembly  to  defeat  any  action  whatever,  has  led  the 
courts  in  this  country  to  deny  its  applicabihty  here,  or  to  apply  it 
with  caution.' 

temponrilj    repreeented    hy    ui    ftp-  charter  that  a  "majority  of  each  baud 

p<»iit«d  supervisor  has  not  the  same  shall  constitute  a  quorum";   that  tbe 

T(»ce  upon  the  board  that  it  had  before  two  bodies  shall  mt  and  act  separat^T', 

the  vacancy.  .  .  .  That  the  use  of  the  except  "when  the  two  are  required  to 

term 'elect   in  i  481,  1  How.  Stat.,  has  meet  in  convention";  that  at  toe  meet- 

a  puipoae,  is  plun:    but  we  think  it  tn^  of  the  "ciCrf  council  in  convention, 

more  nasonable  to  believe  that  it  was  if  it  shall  appear  that  a  majority  of 

intended  to  mquire  the  consent  of  two-  dtlier  of  said  bodies  is  not  present," 

thirds  of  a  full  board,  than  it  was  de-  the  members  may  compel  the  attend- 

■gned   to    deprive    townships    which  ance  of  the  absentees,  &c.    The  board 

■bould  be  represented  by  appointive  of  aldermen  and  the  common  council 

officers,  of  a  vdce  in  the  proceedings,  separately  voted  to  meet  in  convention 

It  was  intended  to  preclude  action  by  on  the  12th  of  June,  for  the  choice  of 

two-thirds  of  a  quorum,  or  of  a  board  dtv  officers ;  but  when  the  time  arrived 

whose  numbers  had  been  lessened  by  only  a  minority  (three  out  of  seven)  of 

vacancies."  tbe  board  of  atdemten  appeared.    The 

'  King  V.  Williams,  2  Haule  &  Sel.  common  council  and  tn^  aldermen, 

141 ;  following  King  r.  BuUer,  S  East,  twenty-three  in  all,  beiiw  a  majority 

388,  389;  questioning  King  v.  Norris,  of  both  boards,  proceedea  to  elect  dty 

1  Bamard.  K.  B.  385;    cit«d  and  re-  officers;   and  it  was  held,  1st,  that  the 

viewed,  7  Cow.  S2S,  note ;  King  v.  Hil-  election  was  valid ;  and  2d,  that  a  ma~ 

ler,  6  Term  R.  277, 278 ;  2  Kent's  Com.  jority  of  the  twenty-three  present  could 

202.    Mr.  WHlcock  vindicates  the  rule,  elect.     In  reference  to  this  decision  it 

but  on  grounds  not  veiy  satisfactory,  may  be  observed  that  the  court  take 

Corp.  £3,  M ;  supra,  J  512.  no  notice  of  the  power  of  compelling 

*  Humphrejvfnrs,  10  Wend.  (N.  Y.}  the  attendance  of  the  absentees,  and 

612 ;  People  «.  Batchelor  22  N.  Y.  128,  that  this  provision  seemed  to  contem- 

146;    per  Dtmo,   J.  *     Sudbury   First  plate  the  presence  of  a  majority  of  each, 

Puiahe.  Steams,  21  I^ck.  (Hase.)  148;  of  the  constituent  bodies.    The  court 

C(^  Co.  v.  AUison,  23  HL  383 ;  ante,  cites  and  approves  Whiteside  v.  People, 

i  512.  28  Wend.  634,  and  Humphrey,  In  rt, 

The  common  law  rale,  that  to  the  10  Wend.  612;  in  both  of  which,  how- 

dus  eonttitutiort  of  a  eorporaie  oaterrMy  ever,  the  constituent  bodies,  so  to  call 

a  majority,  at  least,  of  each  integral  or  them,  duly  met,  but  refused  to  act.    It 

component  part  or  body  must  neces-  ia  substantially  admitted  by  the  court 

wily  be  present,  waa  departed  from  that  the  decision  they  make  is  not  in 

hv  tm  Supreme  Court  of  New  Hamp-  conformity  with  the  English  rule,  but 

Mm  in  the  ease  of  Beck  v.  Hanscom,  tbey  consider  it  to  be  the  one  "which 

29  N.  H.  213.    By  the  charter,  the  city  will  best  enable  the  government  of  the 

government  of  Portsmouth  was  vested  dty  to  proceed  with  regularity"  ;    and 

m  a  mayor,  "one  council  of  seven,  to  that  "after  every  preliminary  step  bas 

be   denominated   the   board  of  aiders  been  properly  taken,  the  mere  neglect 

men.  and  one  council  of  twenty-one,  to  of  one  of  the  constituent  bodies  to  carry 

be  aenmninated  the  common  council,  its  previous  vot«  into  effect  ought  not 

wfaidl  boards  should,  in  their  joint  ca-  to  hinder  the  other  bodies  from  perform- 

paei^,  be  denominated  the  city  coun-  ing  the  duties  required  by  the  chaner." 

eiL"    It  was  further  provided  by  the  PerO»fcArit(,C.  J.,  in  Beck  ».  Hanscom, 
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864  UnNICIFAL  CORFOBATIONS  §  532 

§  532  (285).  Sut«d  and  SpscUl  Hsatliica;  GonstnictiTa  Hotle« 
of  sutad  Meatliiffs.  —  The  usual  division  of  the  meetingt  of  corpor- 
ate bodies  is  into  (1)  sUited  or  regular,  and  (2)  special  meetings;  and 
meetings  of  either  class  possess  an  incidental  power  of  adjovrnment, 
from  whence  we  have  another  class  known  as  adjourned  meetingt. 
The  time  of  holding  regular  or  stated  meetings  is  fixed  by  the  charter, 
or  by  ordinance  or  by-law  passed  in  pursuance  thereof;  and,  in 
either  case,  the  time  thus  appointed  is  presumed  to  be  known  to  the 
members  of  the  body;  and  unless  the  charter  or  by-law  othermse 
provides,  it  is  their  duty  to  attend  such  meetings  without  further  or 
special  notice.  Absent  members,  equally  with  those  who  are  present, 
are  bound  by  whatever  is  lawfully  done  at  a  regular  or  stated  meet- 
ing, or  any  regular  and  valid  adjourned  meeting.' 

(upro,  29  N.  H.  213,  226.    In  KimbaU  N.  H.  2S2;  Paola  A  F.  R.  R.  Co.  v. 

c.  Marah&U,  44  N.  H.  465,  BeU  V.  Hans-  Aoderaoa  Counter,  le  K&n.  302,  310. 

com,  tupra,  is  approved,  uid  its  doc-  See  and  compare  State  v.  Jersey  City, 

trine  applied  to  a  different  etat«  of  2S  N.  J.  L.  309.    U  the  charter  does 

facta.  not  provide  for  the  manner  in  which 

Effect  of  Tefuaal  of  one  o/'fun  dutiTiet  the  time  for  holding  "stated  meetings" 

bodies  to  go  into  a  faint  meeting,  or,  shall  be  fixed,  the  city  council  may_  fix 

after  being  asaembled  in  joint  meeting,  or  chan[p  the  time  by  simple  motion. 

to  participate  in  "the  jmnt  ballot"  by  though  it   has   previously  been   fixed 

which  officers  (by  statute}  are  to  be  re-  by  a  formal  resolution,  approved  and 

moved  or  appointed,  see,  in  Court  of  published.    State  v.  Kantier,  33  Minn. 

Errors,  Whiteside  v.  People^  26  Wend.  69.    See  jipit,  f  538,  as  to  presumptions 

(N.  Y.)  634,  reversing  deciaoh  of  8u-  of  regularity. 

fireote  Court  in  same  cose,  23  Wend.  "uiasmuch  as  it  is  not  only  the 
N.  Y.)  9.  See  Act  of  Conzresa  of  July  duty,  but  the  right,  of  each  member 
25,  1866  (14  Statutes  at  Lai^,  e43),  to  be  present  and  participate  in  the 
r^ulatinK  the  election  of  Uniteid  States  deliberations  and  proceedings  of  the 
senators  By^  the  legislatures  of  the  sev-  council,  a  Ugal  notice  to  <M  of  every 
eral  States  in  joint  aasembly,  containing  mteti,r>q,  whether  r^ular  or  special, 
provisians  (the  necesdty  for  which  has  is  requisite,  in  order  to  enable  a  quorum 
been  shown  by  experience)  to  prevent  of  the  couiicil  to  act,  and  to  give  valid- 
one  of  the  bodies  from  defeating  action,  ity  to  its  transactions.  This  object  is 
Under  a  statute  which  provides  that  a  accomplished,  in  the  case  of  its  regular 
majority  of  the  members  elect  of  the  meetings,  by  a  resolution  fixing  the 
board  <u  aldermen  and  general  council  time  and  place  thereof,  of  which  all 
shall  eomtiiule  a  quorum  for  biuineta  in  must  take  notice ;  whereas,  as  to 
joint  aestion,  the  required  majority  is  apecial  meetings,  called  by  the  mayor, 
of  both  boards  as  a  whole  and  not  a  personal  notice  must  be  served  in  the 
majority  of  each  board  separatelv.  manner  provided  by  the  cliarter;  and 
Davis  V.  Claus,  125  Ky.  4;  100  S.  W.  as  these  two  are  the  only  modes  pro- 
Rep.  263.  As  to  proceedings  in  joint  vided  by  the  charter  for  convening  the 
assembly  and  as  to  power  of  minority  of  council,  a  meeting  assembled  under 
joint  assembly  to  compel  attendance  any  other  authority,  or  in  any  other 
of  absent  members,  see  Schmulbach  d.  manner,  would  be  so  far  unautnorixed 
Speidel,  50  W.  Va,  553.  and  illegal  that  no  valid  action  could 
'  People  o.Batehelor,  22  N.Y.  128;  be  talcen  by  a  mere  quorum."  Pa- 
Smith  r.  Law,  21  N.  Y.  290;  ante,  CorneU,  J.,  m  State  v.  Smith,  22  Minn, 
fi  520.  521;   State  r.  Smith  (presump-  218. 

tiona  of  regularity),   22   Minn.   218;        Place  of  meeting.     In  Kentudcy,  it 

Hudson  Co.  V.  State  (presumptions  of  is  held  that  when  the  council  has  des- 

regiJhrity),  24  N.  J.  L.  716.  718;  At-  ignated  by  ordinance  the  pfcu^  at  which 

lanlic  Mut.  F.  Ins.  Co.  v.  Sanders,  36  meetings  of  the  city  council  slioll  be 
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§  533  NOTICE   OF  SPECIAL  BIEEnNOS  865 

§  533  (2S6).  Hotlcfl  of  SpMlal  Heatingi;  bow  girai.  —  If  the 
meeting  be  a  special  one,  the  general  rule  is,  unless  modified  by  the 
charter  or  statute  or  valid  ordinance,  that  notice  ia  necessary,  and 
must  be  personally  served,  if  practicable,  upon  every  member  entitled 
to  be  present,  so  that  each  one  may  be  afforded  an  opportunity  to 
participate  and  vote.'  By  the  charter  of  a  city,  the  power  of  impos- 
ing taxes  belonged  to  the  inhabitants  assembled  in  imnuat  town 
meeting.    It  was  provided  that  if  at  this  meeting  no  tax  was  voted, 

held,  a  meeting  held  at  some  other  membert  aduaUy  attend  and  parUd- 

plaoe  —  unless  cogent  reason  be  shown  pate  in  the  proceedings,  and  tnev  are 

whj  it  should  not  be  held  at  the  reg-  otherwise  regular.     State  v.  Smita,  22 

ular   place  —  is  not   authorized  when  Minn.  218.     Pr-e«ump(ion  o/  regylariiy, 

the  statute  requires  the  place  of  meet-  eee  -poH,  J  538. 

ing  to  be  designated  hy  ordinance ;        At  a  stated  meetini;  of  a  select  bodf 

at  a  meeting  not  held  at  the  r^ular  at  which  all  the  members  are  not  prea- 

place,   the   council   has   no   power   to  ent,  it  is  not  competent,  in  the  opinioD 

enact  ordinancee  for  the  government  of  the  Court  of  Appeals  of  Nem  York, 


of  the  city.  Shugara  v.  Hamilton,  122  in  the  absence  of  a  statute  or  by-law 
Ky.  flOe;  92  S.  W.  Hep.  664;  Spring-  to  that  effect,  to  appoint  a  /uiurs  iwtr 
field  c.  People's  Deposit  Bank,  111  Ky.   or  mea/d   meeting   to   determine   i-nde- 


105;  63  S.  W.  Rep.  271.  But  if  the  pendent  matters  noi  tafcen  up,  and  which 
council  has  not  fixed  the  -plajx  of  meeir-  could  not  legally  have  b^n  taken  up 
ing  by  ordinance  iti  compliance  with  at  the  stated  meeting,  and  to  act  at 
the  statute,  the  members  may  aaeem-  such  future  time,  unless  aU  have  actual 
ble  and  oi^anize  at  some  convenient  notice  or  all  attend.  Infra,  |  534.  If 
place  within  the  corporate  limits,  any  one  thus  entitled  to  notice  does  not 
Wdlfl  ».  Mt.  Olivet,  126  Ky.  131;  102  receive  it,  and  is  not  present,  the  action 
S.  W.  Rep.  U82.  is  void.    People  ».  Batchelor,  22  N.  Y. 

>  Hardiugv.  Vandewster,  40  Cal.  128;  to  be  read  in  connection  with 
77;  Stow  0.  Wyse,  7  Conn.  214;  Paola  Smith  v.  Law,  21  N.  Y.  296. 
&  F.  R.  Co.  V.  AndersoD  County,  No  resolution  had  been  adopted 
16  Kan.  302,  quoting  t«xt;  Rogers  fijcing  the  timet  of  meetinge  of  a  muni- 
V.  Slonaker,  32  Kan.  191;  State  v.  cipal  board.  The  mayor,  who  had  the 
Seward  County,  36  Kan.  23^  237;  right  to  preside  and  vote  in  case  of  a 
Leavenworth,  N.  &  8.  R.  Co.  v.  Meyer,  tie,  was  not  notlBed  of  a  meeting  and 
58  Kan.  305;  Shugars  v.  Hanulton,  was  not  present,  and  had  no  knowl- 
122  Ky.  606;  92  S.  W.  Rep.  564;  Bur-  etlge  of  any  custom  or  understanding 
^88  B.  Pue,  2  Gill  (Md.),  254;  Beaver  among  members  of  the  board  ae  to 
Creek  v.  Hastii^s,  52  Mich.  528:  Hard-  the  time  at  meeting.  It  was  held  that 
ing  V.  Bader,  75  Hich.  316;  Boyce  v.  notice  to  the  mayor  was  essenticd,  and 
Auditor-General,  90  Mich.  314;  Lord,  that  the  meeting  was  not  legally  con- 
f.  Anoka,  36  Minn.  176;  People  *.  vened.  State  v.  Kirk,  46  Conn.  396. 
Batchelor,  22  N.  Y.  128,  134,  per  In  CampbeU  School  Diat.  No.  4  v. 
Selden,  J.  lb.  146,  per  Denio,  J.;  Baier,  98  Wis.  22,  a  special  meeting 
Regere,  /»  re,  7  Cow.  (N.  Y.)  526;  was  held  to  have  been  illegally  con- 
Dowoiitt  V.  Rugar,  21  Wend.  (N.  Y.)  vened,  because  the  notice  served  on 
178;  Pike  County  v.  Rowland,  94  Pa.  an  absent  member  did  not  state  the 
St.  238;  London  A  N.  Y.  Land  Co.  v.  plaee  of  the  meeting,  but  gwiwe  if  there 
Jellico,  103  Temi.  320,  citing  text;  was  a  fixed,  uniform,  and  known  place 
Kikoxville  0.  Knoxville  Water  Co.,  of  meeting.  Failure  to  give  notice  to 
107  TeoD.  647, 056,  citing  text ;  Smyth  one  member  of  the  council  of  a  special 
V.  Darley,  2  H.  L.  Cas.  789.  meeting  at  which  an  ordinance  grant- 

A  charter  provision  that  the  council  ing  a  franchise  was  adopted  held  to  be 
shall  meet  at  such  time  and  place  as  obi'iated  and  cured  by  the  subsequent 
they  may  by  resolution  direct  does  not  adoption  of  an  ordinance  TaiifyiT\g  the 
preclude  other  meeting  than  those  ordinance  granting  the  franchise.  Ter- 
fixed  by  such  resolution,  and  such  ritoty  v.  Ife  Wolfe,  13  Okla.  464. 
Other   meetings  are   valid  if  aU   the 
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866  umaciPAi.  coRFORAnoHS  $  534 

or  an  insuffident  tax,  the  common  council  "should  call  a  meeting  of 
the  inhabitants,  by  advertdaement  or  otherwise,"  for  the  purpose  of 
having  them  vote  a  tax.  The  court  seemed  to  be  of  opinion  ^t  the 
common  council  were  obliged  to  specify  the  objects  of  the  call  in 
their  notice,  it  being  a  special  meeting;  and  it  decided  that  if  it  did 
specify  a  particular  purpose,  any  act  of  the  meeting  "  wholly  beside 
the  special  purpose  of  the  meeting  as  stated  "  was  void.' 

§  534  (263).  Kotica  bow  glrai  and  how  wtlvod.  —  A  notice, 
when  necessary,  e.g.,m  the  case  of  special  meetings,  must,  if  prac- 
ticable, be  given  to  every  member  who  has  a  right  to  vote,  where  the 
act  is  one  to  be  done  by  a  body  consisting  of  a  definite  class  at  classes, 
and  it  must  be  given  by,  or  iraued  by  order  of,  some  one  who  has  the 
authori^  to  convene  a  corporate  meeting.  But  notice  may  be  alto- 
gether diapeiaed  with  or  its  necessity  vnived,  by  the  presence  and 
consent  of  every  one  of  those  entitled  to  it.'  It  must  be  terved  per- 
sonally upon  every  resident  member,  or  left  at  his  house.  If  tem- 
porarily absent,  it  may  be  left  with  his  family,  or  at  his  house  or  last 
place  of  abode.  An  (mler  to  serve  all  is  not  sufficient;  all,  if  practi- 
cable, must  be  served,  but  if  the  party  entitled  to  notice  is  absent 
from  the  municipality,  and  it  is  impracticable  to  ^ve  him  notice  in 
proper  form,  the  service  of  notice  is  excused.'  It  must  be  served  a 
reasonable  Hme  before  the  hour  of  meeting,  of  which  the  court  will 
judge  from  all  the  circumstances,  including  usage.  If  the  charter 
provides  a  method  by  which  the  notice  shall  be  served,  its  provisions 
must  be  strictiy  obeyed.* 


Sl^ 


See  eiao  Rex  v.  Liverpool,  2  fiunr.   membera,   it  was  neld  that  the  pro- 
^""^ ;    Rex  V.  Doncaater,  lb.  738:    ceedings  of  the  meeting  wen  invalid. 
Carlisle,  1  Str.  385;    Maehell        •  State    t>.    Kirk,    46    Conn.    395; 


.      _      .)n,2Ld.R«ym.  1355;  2  Bac.   Russell  r.  Wellington, 

Abr.  18.  106;    Lord  v.  Anoka,  36  Blinn.  176; 

■  Greeley  v.  HamTnan,  17  Colo.  30;  London  &  N.  Y.  lAnd  Co.  v.  Jellico, 

Lawrence    v.    Tntner,    136    111,    474;  103  Tenn.  320,  citing  text ;    Knoxville 

Hanna   o.    Wright,    116    Iowa,    275;  if.  Knoxville  Wat«r  Co.,  107  Tenn.  647, 

Hooreo.  Ferry,  119  Iowa,  423^  Beaver  citing  text.     Legal  impraetkobilitif  to 

Creek  Tp.  v.  HsstinsSj  52  Mich.  628;  give  natiee  of  a  Bpeoal  mnnt'T'g  hdd  to 

State  V.  Smith,  22  Minn.  218;    Lord  exist  where  the  member  was  out  <tf  the 

V.  Anoka,  36  Minn.  176;    Hagneau  o.  State  and  his  exact  wbereabouta  un- 

Fremont,  30  Neb.  S43 ;    nipra,  S  633.  known.     SUte  v.  Kirk,  46  Conn.  395 ; 

In  Stat«  V.  Kirk,  46  Conn.  395,  it  waa  Knoxville  Water  Co.  «.  Knoxville,  107 

contended  that  custom,  usage,  or  com-  Tenn.  647.    So  held,  also,  wbei«  he  had 

mon  understanding  of  the  members  left  Masmchosetts  on  an  extended  trip 

aa  to  the  time  and  ^ace  of  meeting  was  to  CaUfomia.     Ruaaell  o.  Wellington, 

aufficient  to  dispense  with  the  service  167  Mass.  100. 

of  notice,  but  the  oouit  held  that,  con-  *  Kleimenhagen  v.  Dixon,  122  Wia. 

ceding  this  to  be  so,  the  custom  or  526.    Where  the  statute  directed  that 

understanding  must  be  known  to  all  special   meetings   of   the   city   council 

the  members,   and  for  lack  of  such  sLould  be  called  by  the  mayor  I'by 
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S  535  (287).  Adjonnuunt  of  Hastings.  —  A  regtdar  meeting, 
unless  special  provision  is  made  to  the  contrary,  may  adjourn  to  a 
ftdure  peed  day;  and  at  such  meeting  it  will  be  lawful  to  transact 
any  business  which  might  have  been  transacted  at  the  stated  meet- 
ing, of  which  it  is,  indeed,  but  the  continuation.  Unless  such  be  the 
special  requirement  of  the  charter  or  of  a  by-law,  or  the  established 
or  general  usage,  the  adjourned  r^ular  meeting  would  not,  it  is  sup- 
posed, be  limited  to  completing  particular  items  of  business  which 
had  been  actually  entered  upon  and  left  unfinished  at  the  first  meet- 
ing; but  mi^t,  if  the  adjournment  was  general,  do  any  act  which 
might  lawfully  have  been  done  had  no  adjournment  taken  place.  |, 

csuiiiig  notice  to  be  left  ftt  the  umul  for,  \>y  ch&rter,  orduunce,  or  by-Uw, 

place  of  nrndeoee  fA  each  member,"  Ua*  than  a  quontm  eamwt  adjourn  a 

notice  by  mail  was  bdd  mffident  when  meeling.      Pennrrlvania   Co.    v.    Cole, 

it  was  aliown  that  every  member  capa-  132  Fed.  Kep.  668,  678 ;  State  r.  Smith, 

bte  of  bdng  notified  in  the  stetutoiy  22  Minn.  218.     It  hae  been  held  that 

manner  actually  received   notice  by  when  the  statute  directs  a  board  to 

maiL    Ruaaell  v.  Wellington,  157  Hasa  meet  on  a  fixed  data  and  then  perform 

100.     By  attending  a  speeitd  inetiing  a  certain  act,  e.  g.,  elect  an  officer,  and 

and  taking  part  in  the  proeetdingt  with  no  provision  is  made  for  re-convening 

knowledge  of  the  informality  in  the  on  any  other  day,  the  board,  having 

notice,  objecting  memberg  of  the  board  met  ajid  organised  on  the  day  fixed 

ere  estopped   to  contest  the  l^aUty  by   statute,   may   amiinua   in   aestion 

<rf  the  proceedings  on  the  ground  that  untU  the  bunneas  has  been  completed, 

the  notice  required  by  statute  has  not  although  it  may  be  into  another  day, 

been  f^ven.     Mitchell  County  Super-  or  it  seems  it  miffht  otfjoum  from  daji 

visors  v.  Horton,  75  Iowa,  271.     See  to  day  until  the  duty  imposed  upon  it 

also    Hohmeaux   v.    Holyneaux,    130  is  performed.    State  v.  Vanosdal,  131 

Iowa,  100.  lad.  388. 

'  Smith  V.  Iaw,  21  N.  Y.  206;  War-        Membera  are  not  mtilUd  to  notice 

ner  s.  Mower,  11  Vt.  385;    People  v.  of    an    adjourned    r^ular    meeting. 

Batcheior,  22  N.  Y.   128;    RawUnson  They   are   presumed   to   have   notice, 

on  Corp.  (5th  ed.)  136,  note;   Rex  v.  Commonwealth    v.    Fleming,    23    Fa. 

Harris,  1  B.  dt  A.  036;    Scadding  v.  Super,  a.  404.    Where  a  charter  re- 

Lorant,  5  Eng.  Law  and  Equity,  16;  quires  that  an  ordinance  shall  not  be 

People  V.  Martin,  5  N.  Y.  22 ;    Robin  passed  unless  it  is  introduced  at  a 

Street,  Ji«,  1  La.  An.  412;   Hudson  Co.  premowi   meeting   of    the    council,    it 

Freeholders  t>.*  State,  24  N.  J.  L.  716,  cannot  be  passed  at  an  adjourned  rneet- 

718;  NewOrieanstt.  Brooks,  36La.  An.  ing.    An  adjourned  meeting  is  a  con- 

641 ;    Ex  parte  Blirande,  73  CaL  365 ;  tJnuation  of  the  same  meeting.    Btaats 

Sonunercamp  r.  Kelly,  8  Idaho,  712;  v.  Washington,  44  N.  J.  L.  605,  611; 

Carter  p.    McFarland,   75   Iowa,   106;  Flood  r.  Atlantic  City,  63  N.  J.  L.  530. 

Durant  ».  Jersffy  (5ty,  26  N.  J.  L.  300,  A    city    charter   provided   for    stated 

312;  Staats  v.  Washington,  44  N.  J.  L.  meetings  of   the  comicil  on  the  first 

605,  fill,  citing  text;  lAnti  o.  Hights-  Monday  of  each  month,  and  also  au- 

town,  46  N.  J.  L.  102,  107 ;   Flood  v.  thoriied  the   council   to   call   special 

Atlantic  City,  63  N.  J.  L.  530;   Stiles  meeting   vriHumt   specifying   the   pw- 

V.  I^mbertviile,  73  N.  J.  L.  00 ;  Com-  poae  lAtreof.    At  special  meetings  any 

monwealth  v.  Fleming,  23  Pa.  Super,  regular  busness  might  be  transacted. 

Ct  404;  ante,  if  510,  522.    Adjourn-  It  was  the  custom  of  the  council  to 


lortty  to  day  appointed  adjourn  from  week  to  week  by  resolu- 

_eeting.     People  v.  Roch-   tion  entered  on  the  minutes.     It  was 

lAnmng  (N.  Y.),  142.  held  that  theae  additional  meetings 


r  r^mar  m 


An  adjournment  is  not  the  act  of  were  intended  to  be  and  should  be  re- 
tbe  individuals  but  of  the  body  itself,  garded  as  special  meetings  called  by 
and  in  the  absence  ot  provioon  there-  the  council  and  not  mere  adjournments 
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Wbere  the  meeting,  if  a  regular  one,  can  only  act  upon  a  speciGc 
matter,  or,  if  a  special  one,  can  only  act  upon  matters  of  which  notice 
has  been  given  to  the  members,  while  it  is  competent  in  either  case 
to  adjourn,  the  adjourned  meeting  is  in  both  cases  limited,  equally 
with  the  first  meeting,  to  the  specified  matters.* 


a  stated  nwetiiig  and  paaeed  at  a  meet-  ing  aaaembled.   And  the  question  which 

ing  held  a  iredc  later  tun*  not  lo  b»  t»-  the  Hoiue  tt  Lorda  put  to  the  judges 

g^dtd  at  pautd  at  the  tame  meetitig  in  referenoe  to  the  adjourned  meeting, 

at  which  it  waa  introduced.    State  v.  was:  "Supposing  the  rate  to  be  other- 

Roas,   46   Wash.   23;   SB   Pac.   Sep.  wiae  v^d,  was  it  invalid  by  reason  of 
158.                                                               .  the  notice  not  stating  the  [>urpofle  for 

The  only  pmner  tnhuA   a  pretiding  which  thefadjouraed]  meetinx  aaaeni' 

o^eiT  hat  to  dedare  a  tntetin^  adjourned  bled?"     The  judges  answerea:    "We 

en  his  own  initiative  and  without  put-  are  unanimously  of  opinion  that  the 

ting  a  motion  to  the  meeting  is  as  a  rate  was  not  rendered  invalid  by  reason 

last  resort,  when  disorder  bMomes  so  of  the  alleged  defect  in  the  notice  of 

great  that  busineaa  cannot  be  trans-  the  adjourned  meeting.     It  was  bu£- 

acted  and  the  chainoaa  cannot  en-  cient  to  give  notice  [m  required  by  the 

force  order.    Attorney-General  v.  Rem-  act]  on  tne  church  door,  of  the  purpose 

ick,  73  N.  H.  25.  for  which  the  first  meeting  was  to  be 

Where  there  is  no  quorum  it  is  suffi-  held,  and,  that  notice  having  been  duly 
cient  that  the  presidui^  officer  or  the  given,  we  think  that  the  notice  so  given 
clerk,  if  the  former  is  not  present,  extended  to  all  the  adjourned  meet- 
should  declare,  without  putting  the  ings,  such  adjourned  meetings  being 
question,  that  the  asaembl^  stan^  ad-  h^  for  the  purpose  of  completing 
joumed  until  the  next  sitting  day  and  the  unfinished  buainess  of  the  first 
a  provision  of  the  statute  requiring  meeting,  and  being  in  continuation 
the  clerk  to  continue  all  bu^ess  where  of  that  meeting."  And  such  was  the 
no  quorum  is  present  does  not  require  judgment  of  tM  House  of  Lords.  See 
the  clerk  to  adjourn  the  meeting  by  also  Rex  v.  Harris,  1  fiam.  &  Ad.  936. 
directing  him  to  continue  the  busitieaB.  "Meetings  mav  be  adjourned,  but 
Fitzgerald  v.  Pswtucket  Street  R.  Co.,  nothing  may  oe  transacted  at  any 
24  R.  I.  2D1.  After  a  firud  adjourn-  adjourned  meeting  save  the  unfinished 
in«nt  of  a  meeting  of  the  board,  the  business  of  the  former  meeting." 
members  have  no  power  to  assemble,  Brice's  Ultra  Vires,  Green's  Am.  ed. 
or  to  transact  business  required  to  be  534,  citins  Reg.  v.  Grim^aw,  10  Q.  B. 
transacted  in  session,  until  the  next  747,  whicn  hoUs  that  at  an  adjourned 
regular  meeting,  unless  they  be  con-  quarterly  meeting  notice  must  be 
veoed  in  the  meantime  in  special  sea-  given  of  any  busineas  not  actu^y  be- 
sion  in  the  manner  prescribed  by  law.  gun  at  the  quarterly  meeting,  but  of 
Scott  V.  Uoian  County,  03  Iowa,  583,  businesa  actually  begun  no  notice  is 
588.  necessaiy.    The  text,  $  535,  sUtes  the 

'  Scadding  v.  Lorant,  5  Gng.  Law  rule  as  it  seems  to  be  understood  in 

and  Equltv,  16;    17  Law  T.  225.    In  this  country,  vii.,  that  under  the  con- 

this  cose  tr^  statute  (a  local  act)   re-  ditions  stated  in  the  text  the  adjourned 

quiied  notice  to  be  given  of  a  meeting  meeting    may   transact    any   business 

of  veatrymen  to  be  held  for  the  purposs  which  might  have  been  transacted  by 

of  making  a  rale  for  the  relief  of  the  the  r^ular  meeting.    Preaumptiona  at 

poor.    Such  notice  was  given,  specifv-  to  regidariiy  of  adjournment,  see  pott, 

ing  the  purpose  of  the  meeting;    the  {  538. 

meeting  was  held  accordingly  on  the  A  tpecial  muting  may  be  adjourned 

12th  of  August,  when  it  was  resolved  to  a  fixed  date  by  a  quorum,  and  when 

that  a  rate  ^ould  be  made ;  but  as  the  so  adjourned,  the  adjaumed  meeting 

details  could  not  be  completed,  the  will  be  treated  as  a  continuation  of  the 

meeting  was   adjourned,    and   at  an  one  which  wae  adjourned.    Any  busi- 

adjouroed  meeting  the  matter  of  the  ness  which  could  have  been  brought 

rate  was  completM ;  but  the  notiee  for  before  the  original  special  meeting  may 
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§  536  (288).  ]fod«  of  Proceodlns  wh«n  couTeiied.  —  After  a 
meeting  of  the  council  is  duly  convened,  the  mode  of  proceeding  ia 
regviated  hy  the  charter  or  constituent  act,  by  ordinances  passed  for 
that  purpose,  and  by  the  general  rules,  so  far  as  in  their  nature  appli- 
cable, which  govern  other  deliberative  and  legislative  bodies.'  A  city 
council  has,  as  a  leg^lative  or  deliberative  body,  the  inherent  power 
by  ordinance  to  provide  for  and  establish  rules  for  its  own  procedure, 
and  the  rules  thus  adopted  will  not  be  interfered  with  or  set  aside  by 
the  courts,  unless  they  are  directly  or  by  necessary  implication  in  con- 
flict with  some  rec|uirement  of  the  statute.'  If  the  council  consists  of 
two  boards,  the  concmrence  of  both  is  essential  to  valid  le^ktion, 
and  this  concurrence  must  be  by  simultaneously  existing  bodies.' 
The  rule  of  legislative  bodies  consisting  of  two  branches,  that  un- 
finished business  at  the  end  of  a  session  is  discontinued,  and  must  be 
afterwards  taken  up  anew,  if  at  all,  was  considered  applicable  to  the 
le^slative  acts  of  the  common  council  of  New  York,  composed  of  a 
board  of  aldermen  and  a  board  of  assistant  aldermen.* 

\  537  (289).  Oomialtte«B  ol  Oomicil.  —  The  council  may  as- 
certain facts  through  the  medium  of  a  commiUee,  and  the  members  of 
the  coundl  may,  where  they  know  the  facts  of  their  personal  knowl- 
edge, act  without  further  inquiry.*    As  a  public  corporation  may 

properiy  be  considered  &t  the  adjounied  parte  Albany,  23  Wend.  (N.  Y.)  277, 

sesaoD.     Hoora  t>.  Feny,   119  Iowa,  280. 

423,  427.     See  slao  SUte  v.  Smith,  22         '  WetmoreD.Sbaiy,22Barb.(N.  Y.) 

ffinn.  218;    Magneau  «.  Fremont,  30  414. 

Neb.  843.  '  Wetniore».8tory,22Barb.{N. Y.) 

'  WheiB  an  ordinance  is  enacted  in  414.     A  aubsequent  council  ie  bound 

aecoidance  with   the   provi^one   of  a  by  knowledge  duly  communicated  to 

statute,  the  fact  that  m  its  pasaage  a  a  previous  council.     Alexandria  Bank 

pariiamentary  rule  was  violat«d,   will  v.  Seton,  1  Fet.  (U.  8.)  299.     In  Com- 

not  render  it  invalid.    McGraw  r.  Whit-  monwealth  v.  Lancaster,  5  Watts  (Pa.), 

son,  69  Iowa,  348.     Wbere  the  mayor  152,  Gibson,  C.  J.,  expressed  his  opinion 

has  the  right  to  vote  onlf  in  ceite  o/  a  to  be  that,  notwithstanding  a  by-law 

lie,  be  may  lawfully  exercise  the  power  or  rule  requires  certain  corporate  acts 

when    one-half    the   memberB   of   the  to  be  in  a  given  form,  and  that  altera- 

council  have  voted  and  tkie  other  half  tions  of  such  by-law  or  rule  shall  only 

have  abstained  from  voting.    Launtz  v.  be  made  by  a  vote  of  two-thirds  of  the 

People,  113  UL  137;  ante,  {{  511,  527,  members,  yet  t^iat  a  majority  may  re- 

528.  peal  the  by-law  or  rule,  and  may,  with- 

•  State  V.  Dunn,  76  Neb.  155;  107  out  such  repeal,  do  valid  acta,  not  in 

N.  W.  Rep.  236;  Landee  v.  State,  160  the   prescribed   form,   by   a   majority 

Ind.  479,  489.    But  a  city  atuncU  w  not  vot«. 

bound  to  act  only  in  accordance  with  '  Bisoell  v.  Jeffersonvilla,  24  How. 
its  nitea  of  procedure  or  by-laws.  It  (U.  S.)  287,  296,  per  Clifford,  J. ;  Corn- 
has  the  power  to  waive  compliance  monwealth  v.  Pittsbureh,  14  Fa.  St. 
with  them.  Bennett  v.  New  Bedford,  177 ;  Mun  v.  Ft.  Smith,  49  Ark.  480. 
110  MasB.  433 ;  Holt  v.  Somerville,  127  Council  may  order  sewer  to  be  built  by 
Mass.  408,  411;  Sedalia  v.  Scott,  104  a  committee.  Collins  v.  Holyoke,  146 
Ho.  App.  595;  78  S.  W.  Rep.  376;  £z  MasB.2g8;  Dorey «.  Boston,  146 Mass. 
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entirely  revoke  the  powers  of  a  committee  it  has  appointed,  so  it  may 
control  the  execution  of  those  powers  by  increasing  the  numb«  of 
the  committee.  If  the  new  members,  either  by  design  or  mistake, 
are  excluded  from  acting,  the  proceedings  of  the  others  will  be 
irregular.' 

§  538.  Pniniiq>ll(Hi  of  B«giilAiit7,  —  The  prerumption  of  regu- 
larity which  attaches  to  the  acts  of  public  officers  extends  to  and 
includes  corporate  meetings.'  Thus,  if  it  appears  that  a  special 
meeting  of  the  dty  coimcil  has  been  held,  it  will  be  presumed,  in  the 
absence  of  proof  to  the  contrary,  that  it  was  regularly  called.*    A 

33fl,  3S9^  &nd  eaaes  dted.  As  to  power  Vail,  S3  Iowa,  £50 ;  tn/ro,  f  540.  Pro- 
of council  to  appoint  officers,  and  when  sumption  in  favor  of  legality  of  town 
it  may  delegate  its  powers  to  a  com-  meeting  after  lapee  of  long  time.  Peter- 
mittee.  Ih.;  Preble  c.  Portland,  45  Me.  borough  v.  Lancaster,  14  N.  H.  382, 
241 ;  Salmon  v.  Eaynes,  50  N.  J.  h.  97 ;  392.  See  also  South  School  Dirt.  v. 
wife,  a  244,  377,  510,  522,  note.  The  Blakolee,  13  Conn.  227. 
Epgliah  Hunidpnl  Corporationa  Act  *  Banna  s.  Wmht,  116  Iowa,  276; 
18^,  i  22,  provides  that  "the  councO  Wallaoe  v.  First  PanBh  in  Townsend, 
mav  appoint  out  of  their  own  body  100  Hasa.  263 ;  Bri|^  v.  Chandler,  60 
■ucn  and  so  many  oommittees  as  they  Hias.  862;  Corbum  «.  Crittenden,  62 
think  fit,  for  any  purpoees  which  in  the  Mies.  125 ;  Tlemey  v.  Brown,  65  Miss. 
opinioD  of  the  council  would  be  better  663 ;  Rutherford  v.  Hamilton,  97  Ho. 
regulated  and  managed  by  means  of  543 ;  Staats  «.  Washin^cton,  45  N.  J.  L. 
such  committees ;  but  the  acta  of  evei?  318;  Rome  it.  Whitestown  Water 
such  committee  ahall  be  submitted  to  Works  Co.  113  N.  Y.  App.  Div.  547, 
the  council  for  their  approval."  aS'd  187  N.  Y.  642.    See  ^so  Lewick 

>  Damon  v.  Granby,  2  Pick.  (Haso.)  v.  Olasier,  116  Hich.  493 ;   Thayer  o. 

345.    In  this  case  it  was  furtiier  held,  Steams,    1   F^k.    (Bfass.)    109.     But 

where  the  amenta  of  a  town  contracted  compare  Harding  o.  Badier,  75  Hich. 

with  the  plaintiff  "to  erect  a  meeting-  316. 

house  on  a  place  to  be  designated  by  a         "The  rrnnutei  of  a  tpteial  mettira 

committee  of  the  town,"  tlutt  ihe  town  are  not  required  to  contain  the  prooh 

might  disagree  to  the  selection,  and  that  the  meeting  was  rKularly  called. 

"ded^nate  the  place  for  tbemaelvea,  at  If  it  puiports  to  oe,  it  win  be  presumed 

any  time  before  the  ^und  was  pre-  to  be  regularly  called.    It  will  not  de- 

paied,"  -on  indemni^qng  the  plaintiff  volve  on  the  coiporation  to  eetablidi 

for  any  extra  labor  or  expense  which  ita  regularity  un^  there  is  some  pntt 

their  fluctuating  proceedings  may  have  of  irregulantv."     Per  MagU,  J.,   in 

occadoned.    A  notice  U>  appear  before  Staats  v.  Waanington,  45  N.  J.  L.  318, 

&  committee  to  whom  a  matter,  as,  for  323.    Where  there  was  no  mndenet  of 

example,  the  laying  out  or  altering  of  notice,  a  special  meeting  of  a  council 

a  street,   has   been   duly   refened,   is  i«u  presumed  to  have  been  attended  by 

equivalent  to  a  notice  to  appou  be-  all  tne  members  in  the  absence  of  any 

fore  the  city  council,  as,  for  this  pur-  proof  to  the  contraiv.    State  v.  Smith, 

pose,   the    committee    represent    the  22  Minn.  218.    The  fact  that  the  record 

counciL     Preble  v.  Portland,  45  He.  of  a  special  meeting  of  a  board,  from 

241.  which  one  member  was  absent,  f^ls  to 

■  Duniway  v.  Portland,  47  Oreg.  103.  show  that  he  was  notified  of  the  meet- 

If  the   minutes   merely  show  that   a  ing,  will  not  invalidate  the  proceedings 

resolution  was  adopted  without  stating  of  the  meeting  in  the  absence  of  proof 

by  what  majority,  it  will  be  presumed  that  no  notice  was  in  fact  given,  or 

that  it  was  carried  by  the  requisite  ma-  that   actual   proof   of  notice   did   not 

jority  in  the  absence  of  a  statutoty  exist  aliunde.    Boyce  v.  Auditor-Gen- 

requuement  that  the  record  show  the  eral,  90  Hich.  314.    When  proof  of  the 

ayes  and  noes,  or  the  vote.    State  v.  service  of  notice  of  a  special  meeting 
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aimilar  presumption  attacbes  to  tbe  proceedings  of  adjmimed  meet- 
ings. To  support  the  proceedings  tliereat,  it  will  be  presumed  that 
the  stated  or  original  meeting  was  rightly  adjourned  and  the  ad- 
journed meeting  duiy  convened.' 

§  539  (290).  Sight  to  nadad  Pnrlou  AcU.  —  At  any  time 
before  the  rigfUs  of  third  persone  have  vested,  a  council  or  other 
corporate  body  may,  if  consistent  with  its  charter  and  rules  of  action, 
regcind  previous  votes  and  orders}    Thus  a  vote  levying  a  tax,  so 

<^  a  bcMwd  w  not  requirtd  bu  statute  to  lative  powers."    Per  Whdptey,  C.  J., 

be  Tttonkd,  but  may  be  filed  in  the  Jersey  Cilv  v.  SUt«,  30  N.  J.  L.  S21, 

office  cf  the  clerk,  w&en  ao  filed,  it  con-  529:    Red  tr.   AuguBta,  2fi  Ga.   386. 

atitutes  a.  part  <rf  the  public  records,  Right  to  reconader  b  vote  or  order  at 


and  may  be  reMrted  to  to  supply  any  the  tarru  meeting  austained.    State  o 

omisaoTU  in  the  records  of  the  procee<>-  Foster,  7  N.  J.  L.  101 ;  Jersey  City  v. 

inm.     Boyce  v.   Aiidito>General,   90  SUto,  30  N.  J.  L.  621,  529;  Whitnw 

Hich.  314.  V.  Van  Buskirk,  40  N.  J.  L.  463,  467; 


'  Hudson  County  FnehoUers  t>.  Stiles  v.  LambolviUe,  73  N.  J.  'l.  9o! 
State,  24  N.  J.  L.  716,  718;  Duniway  A  vote  or  resolution  may  be  reconsid- 
«.  Portland,  47  Ong.  103.  See  also  ered  at  the  next  meeting.  Red  v.  Au- 
Gtuens'  Mut.  F.  Ins.  Co.  v.  Sortwell,  gusta,  26  Ga.  386;  Mitchell  County 
8  ADen  (Mass.),  217;  State  ».  Jersey  Superviaors  p.  Horton,  75  Iowa,  271, 
City,  25  N.  J.  L.  309.  A  meeting  of  a  279.  It  may  be  considered  at  any  sub- 
city  council  at  which  leea  than  a  quorum  semetU  meeting,  so  long  as  no  vested 
were  present,  adjourned  to  a  day  oer-  riihts  have  accrued.  Adkins  p.  Toledo, 
tain,  at  which  time  another  adjourn-  27  Ohio  Cir.  Ct.  417,  17  Ohio  Cir.  Dec. 
ment  was  had.  It  was  held  that  while  417.  But  where  the  original  vote  re- 
tiie  first  adjournment  was  irr^ular,  quires  for  its  adoption  a  specified  pro- 
because  erf  the  absence  of  a  quorum,  it  portion  of  the  council,  e.  g.,  three-filths 
would  be  presumed,  in  ti»  absence  <A  or  three-fourths,  the  ssjue  proportion 
any  sbowiiig  to  the  contrary,  ttuit  a  is  neceesaiy  to  carry  a  motion  to  te- 
qnonim  were  preaent  at  tbe  second  consider.  Whitney  v.  Hudson,  69  Hich. 
meeting,  and  tnat  a  regular  adioum-  189;  Beach  v.  Kent,  142  Hich.  347.  As 
ment  was  then  had.  Ibmre  s.  Ferry,  to  the  power  of  the  city  council  or  a 
119  Iowa,  423.  municipal  boaid  to  reoonsider  votes  in 

■  Bigelow  V.  TTillmMi,  37  He.  52,  58 ;  eUetiona  to  offiet,  see  ante,  }}  626,  629, 

Reiff  V.  Conner,  10  Ark.  241 ;  State  n.  note. 

Hoyt,  2  Oreg.  246;  ante,  f  113;  Road        "All  deliberative  assemblies,  during 

Case,  17  Fa.  St.  71,  75;  New  Orleans  their  session,  have  a  right  to  do  and 

e.  St.  Louis  Church,  11  La.  An.  244;  undo,  consider  and  reconsider,  as  often 

Hough  c.   Bridgeport,  57  Conn.  290 ;  as  they  think  proper,  and  it  is  the  result 

Hitchell   County  Supervisors  v.  'S.ot-  only  which  is  done.'     "~  "■--'- — ■^■-'- 

ton,   76   Iowa,   271,   279,  citing  text;  C.  J.,  in  State      ""  " 

Wingert  r.  SnoufFer   134  Iowa,  97;  lOS  107.    See  also  oiate  v.  jersey  uiiy.  n 

N.  W.  Rep.  1035;  Baker  t.  Cuahinaii.  N.  J.  L.  536.    While  public  money  is  in 

127  Mass.  105 ;  Putnam  v.  lAngley,  133  the  poBsessioa  of  the  proper  officer,  the 

Uasa.  204 ;   Wood  v.  Cutter,  138  Uass.  proper  authorities  have  entine  control 

14B;  Reed  «.  Deeifield.  176  Uass.  473;  over  it,  and  they  may,  so  far  as  the 

Adlons  «.  Toledo,  27  Onio  Cir.  Ct.  417 ;  officer  holding  it  is  concerned,  reecind 

17  Ohio  CSr.  Doc.  417.  a  prior  order  (not  yet  complied  with) 

ReamMeration  at  tubuquent  meet-  to  pay  money  to  an  individual.   Tucker 

tno.     Locke  v,  Boohester,  5  Lannug  v.  Justices,  13  Ire.  (N.  Car.)  Law,  434 ; 

(N.  y.),   11;    Sank  p.  Philadelphia,  1  Dey  p.  Lee,  4  Jonas  (N.  Car.)  Law,  238. 

Pa.  Leg.  Gas.  Rep.  259.     "The  right  A  resolution  is  not   invahd  because 

(rf  reoonsidering  loet  measures  [at  the  passed  upon  a  reconnderation  of  a  de^- 

aame  meeting,  or  pursuant  to  its  rules]  adve  vole  moved  by  one  who  voted 

inheres  in  every  body  possessing  legis-  originally  with  the  Dunority.    Locke  v. 
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long  as  it  reat3  in  mere  reaolution,  and  has  not  been  acted  upon,  ma.y 
be  reconsidered,  and,  if  rescinded,  the  collector  cannot  legally 
proceed  to  collect  the  tax.' 

S  540  (291).  01urt«r  Baquiremeiit  ol  Vote  by  Ayei  and  Rayi.  — 
A  provision  of  a  city  charter,  that  the  at/ea  artd  nays  akall  he  called 
and  published  whenever  the  vote  of  the  common  council  shall  be 
taken  on  any  proposed  improvement  involving  a  tax  or  assessment 
upon  the  citizens,  was  considered,  by  two  of  the  three  of  the  mem- 
bers of  the  Supreme  Court  of  New  York,  notwithstanding  the  use 
of  the  word  "shall,"  to  be  directory  merely,  "the  essentia  requi^te 
being  the  determination  of  the  corporation,  and  not  the  form  or 
manner  of  expressing  that  determination." '    But  an  opposite  view 

Rochester,  5  Lanmng^.  YO.  11-  But  by  its  terms  a  vote  of  mora  than  a  ma- 
in Sank  V.  Philadelphia,  8  Phila.  Rep.  ioiity  was  required  "it  ahall  be  taken 
(by  Wall&ce)  117,  a  nUi  priua  decision  by  the  yeas  and  naya  which  shall  be 
of  the  Supreme  Court,  it  was  held  that  entered  on  the  joumaL"  The  court 
the  city  councils,  having  once  voted  to  held  that  as  the  proceeding  invdved 
sustain  the  mayor's  veto  of  an  ordi'  the  exercise  of  the  right  of  eminent 
nance  passed  by  them,  could  not  lecon-  domain  under  a  del^ation  thereof  to 
aider  tms  vote,  nor  take  any  further  a  municipidity,  the  provisions  of  tiae 
action  on  the  measure.  6  Am.  Law  statute,  by  which  the  power  is  dele- 
Rev.  720.  gated,  must  in  all  respe<^  be  complied 

The  vote  of  a  tovm  tneetirtg  rescind-  with,  and  that  no  presumptions  (rf 
ing  ilt  former  actum  in  autluiriiinK  ft  regularity  are  to  be  made  respecting 
BUDscription  in  aid  of  a  railroad  held  to  such  proceedings,  but  they  must  con- 
be  lawful,  no  righte  of  third  parties  form  m  all  thines,  at  least  substantially, 
having  vested,  and  nothing  having  been  to  the  act  of  the  lE^slature ;  and  that 
done  under  the  authority  to  subscribe,  as  the  resolution  did  not  appear  by  the 
Estey  V.  Starr,  56  Vt.  690.  A  vote  rati-  journal  of  the  council  to  have  been 
fying  a  contract  made  by  town  officers  taken  by  yeas  and  nays  the  proceed- 
without  due  authority  cannot  be  re-  ings  of  the  council  were  invalid,  saying, 
scinded  so  as  to  affect  the  validity  of  "The  statute,  in  order  to  render  this 
the  contract.  Brown  v.  Winteiport,  matter  certain,  has  provided  that  in 
79  Me.  305.  such  case  the  vote  shall  be  taken  by 

'  Stoddard  v.  Gilman,  22  Vt.  568;  yeas  and  nays,  and  that  such  votes 

Pond  V.  N^us,  3  Mass.  230.  shall  be  entered  on  the  journal,  and 

'  Striker  v.  Kelly,  7  Hill  (N.  Y.),  9,  unless  this  thing  is  done,  the  proceed- 

24  (BroHKm,  J.,  diasentiag) ;  b.  c.  in  ing  is  void,  and  the  only  l^al  evidence 
error2Demo(N.  y.}323;  Hatter  of  Mt.  that  the  resolution  was  passed  by  the 
Morris  Square,  2  Hill  (N.  Y.),  14,  20.  requisite  vote  is  the  record  of  the  pro- 
See  also  Elmendorf  v.  New  York  City,  ceedings  of  the  council  kept  according 

25  Wend.  693.  These  cases  all  involved  to  law."  This  decision  was  affirmed 
proceedings  for  opening  st 

ing    improvements    wher.      .    . __   ,  .__._. __ 

power  of    eminent    domain    and    the  the    aarae   effect,   see   also   Hatter  of 

power  of  taxation  were  concerned.    It  South  Market  Street,  76  Hun  (N.  Y.), 

18  doubtful  whether  they  are  any  longer  85. 

authoritative.  In  Matter  of  Carlton  A  requirement  that  the  vote  "shall 
St.,  16  Hun  (N.  Y.),  497,  the  charter  in  all  cases  be  taken  by  ayes  and  noes" 
of  Buffalo  required  that  resolutions  held  not  to  apply  to  votes  on  motion* 
authorizing  the  condemnation  of  lands  to  adjourn.  Green  Bay  v.  firauns,  50 
should  be  adopted  by  a  vote  of  two-  Wis.  204.  It  has  been  neld  that  a  pro- 
thirds  of  ite  members."  The  charter  viMon  in  the  organic  act  of  a  citv,  that 
abo  contained  a  provision  that  wben  "on  tite  passage  ol  every  by-law  or 
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has  elsewhere,  as  we  think  properly,  been  taken  of  similar  provi- 
sions, the  courts  regarding  the  requirement  that  votes  shall  in 
such  cases  be  entered  at  large  od  the  minutes,  as  intended  to 
accomplish  an  important  public  purpose,  and  therefore  consider 
the  provifflon  as  mandatory,  and  its  observance  essential  to  vahd 
ctnporate  action,  and  also,  as  a  necessary  result,  that  the  legal 
evidence  that  the  requirements  of  the  statute  or  charter  have 
been  complied  with  is  the  record  of  the  proceedings  of  the  com- 
mon council  kept  according  to  law.'  The  proper  remedy  for  the 
council  in  the  case  of  an  omission  from  or  defect  in  the  record  is 
to  cause  a  nunc  'pro  tunc  entry  to  be  made.'     This  it  has  power  to 

(nder  to  ent«r  into  a  contract  by  the  tnon  City  o.  Hughea,  24  Kan.  211; 

council  the  Byes  and  nays  shall  be  Young  v.  St.  Louis,  47  Mo.  492,  495; 

Rklled   and  recorded,"  prescribes  how  St.  Louis  v.  Foster,  52  Mo.  513;  Index, 

the  order  to  contract  shall  be  made  Records  and  Documenti. 

and  evidenced   when  directed  by  the  Accordingly  a  provifdon  of  statute 

council,  but  it  ia  not  a  limitation  on  the  that  no  ordinance  for  the  improvement 

power  of  authorized  agents  to  make  a  of  a  street  should  be  adopted,  except 

contract  by  parol.    Indianola  v.  Jones,  upon  the  report  sjid  recommendation 

29  Iowa,  2^;    Baker  c.  Johnson  Co.  of  the  city  board  of  improvements,  and 

(parol  contract),  33  Iowa,  151.  requiring  that  such  report  be  rearrded 

The  dedaum  or  detemtinaiion  of  a  in  its.  proceedings,  is  mandatory,  and 

question  by  a  town  meeting  or  common  the  report  and  recornmendation  were 

council  should  be,  and  probably  must  held  jurisdictional,  and  not  provable 

be,    by   &   formal   vote   or   reaolulum.  by  parol  evidence.    Reynolds  v.  Schwei- 

People  V.  Adams,  9  Wend.  (N.  Y.)  333 ;  nefus,  1  Sup.  Court,  Gin.  (Ohio)  Rep. 

Denning  «.  Hoome,  6  Wend.  (N.  Y.)  215. 

651.  Where  a  general  law  required  the 

'  Steckert  v.  East  Sagiriaw,  22  Hich.  yeas  and  nays  to  be  called  and  recorded 

104,  where  tiie  purpose  of  the  r^uire-  on  the  passage  of  all  ordinances,  it  was 

ment   is    well    expounded ;     Coffin   v.  held  by  the  Supreme  Court  of  Colorado 

Portland,  43  Fed.  Rep.  411;  Cutler  v.  that  when  the  record  failed  to  show 

Rusaellville,  40  Ark.  105 ;   Los  Angeles  such   calling  and   recording  as  to   an 

Gas  Co.   V.   Toberman,   61   Cal.    199;  ordinance    concerning    misdemeanors, 

Duiango  v.  Pennington,  8  Colo.   257,  the  ordinance  was  a  nullity  and  a  con- 

262;     Sullivan  n.  Leadville,    11    Colo,  viction  under  it  void.    Tracey  ti.  People, 

483;  Spangler  v.  Jacob/,  14  lU.  297;  6  Colo.  151. 

Schuyler  County  Supervisors  v.  People,  Where  a  local  improvement  is  pro- 

25   Ifl.   181;    Schofield  v.  Hudson,  56  posed,  and  it  is  not  petitioned  for  by  a 

DL  App.  191 ;  Boyd  v.  Chicago,  B,  &  Q.  majority  ot  the  owners  of  property  to  be 

B.  Co.,  103  111.  App.   199;    Delphi  v.  asBesBed,  the  charter  declares  that  it 

Evans,  36  Ind.  90 ;   Olin  v.  Meyers,  55  shall  be  ordered  oidy  by  the  vote  of  at 

Iowa,  209 ;   Markham  v.  Anamoea,  122  least  three-fourths  of  ul  the  aldermen 

Iowa,  689 ;  State  o.  Nebraska  Tel.  Co.,  present,  such  vote  to  be  by  ayea  and 

127  Iowa,  194;  Cook  v.  Independence,  rui^s   on   the   record   of   the   common 

133  Iowa,  582;  110  N.  W.  Rep.  1029;  council;    if,  when  the  record  is  pt«- 

Uorrison  v.  lAwreoce,  98  Mass.  219;  sented,  it  does  not  appear  that  the 

McConuick  v.  Bay  City,  23  Mich.  457;  improvement  was  ordeiwd  by  a  vot« 

Pontiac  r.  Axford,  49  Mich.  69;  In  re  of  three-fourths  of  the  aldermen  pres- 

"Ryan,  79  Neb.  414;  112  N.  W.  Rep.  ent,  by  vote  entered  by  ayes  and  nays, 

5W;   Hicks  D.  Long  Branch  Com'rs,  d9  the  ordinance  is  void,  and  judgment 


:  I^ckton  V.  targo,  IC 

ing  text.     See  alsD  (        „.        _      _   _        „  , 

R.  R.  Co.  n.  Chicago,  174  111.  439,  445 ;  '  Logansport  v.  Crockett,  64  Ind. 

UcDowell  V.  Peopfe,  204  lU.  499;  Solo-  319;   i£iybew  t>.  Gay  Head,  13  Allen, 
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do.'.  But  the  proceedings  of  the  common  coimdt  will  not  be  held 
to  be  invalid  upon  technical  grounda  founded  upon  the  fact  that  the 
minute  of  the  council  have  not  been  kept  with  that  pred^ion  and 
regularity  which  is  desirable,  if  it  fairly  appears  from  an  examine^ 
tion  of  the  record  of  the  meeting  that  the  statute  has  been  com- 
plied witL  Thus  the  fact  that  the  record  does  not  disclose  the 
individual  votes  of  the  members  in  detail  ia  not  sufficient  to  render 
the  proceedings  of  the  council  invalid,  if  U  fairly  appears  from  the 
record  that  ths  vote  wat  taken,  by  yeaa  and  nays,  and  if  the  manner  in 
which  each  member  of  the  couudl  voted  also  appears  there^m.* 

§  541  (292).  Aeta  by  Lau  than  Quorom  Void.  —  Acts  done  when 
less  than  a  legal  quorum  is  present,  or  which  were  not  concurred  in 
by  the  requisite  number,  are  void.*    This  is  a  fundamental  rule  in 

120 ;  Bteokert  v.  East  Sagin&w,  22  reasonable  oertaint^  the  names  of  thom 
Mich.  104;  Delphi  v.  Evana,  36  Ind.  who  voted  vea  and  najr,  and  was  suffi- 
90;  Lowndes  County  Com'rB  Ct.  ».  cient.  Bectcer  v.  Henderson,  100  Ky. 
Heame,  £9  Ala.  371 ;  Muaaelman  v.  450.  The  minutes  of  the  meeting  of 
Manly,  42  Ind.  462;  Vawterv.  F  ank-  the  council  showed  who  were  present; 
lin  CoUeee,  53  Ind.  88 ;  Chambeiiain  v.  that  the  roll  was  called,  and  that  the 
EvanaviOe,  77  Ind.  M2,  548 ;  Everett  vote  was  unanimous  in  the  affiimative. 
V.  Deal,  148  Ind.  90;  Pineville  v.  It  was  held  that  this  was  tant&mount 
BuTchfield,  IS  Ky.  Law  Rep.  S84;  43  to  saying  that  each  member  pieeent 
S.  W.  Rep.  340,  citing  text.  See  also  voted  yea,  and  that  none  vot«l  nay. 
New  Albuiy  v.  Endres,  143  Ind.  192;  and  was  a  sufficient  compliance  with 
Becker  e.  Henderson,  100  Ky.  4£0.  the  requirements  of  the  statute.  The 
'  See  preceding  note.  court  sud  that  where  all  vote  one  wsy 
'  Goodyear  Rubber  Co.  v.  Eureka,  the  record  imparts  no  further  informa- 
135  Cal.  613 ;  Bayard  r.  Baker,  76  tion  when  the  names  are  given  in  oon- 
Iowa,  220;  People  v.  Raims,  20  Colo,  nection  with  tbe  vote  thsji  where  the 
489 ;  New  Albany  Gaslight  &  Coke  Co.  result  of  the  vote  is  stated  as  was  done 
V.  Crumbo,  10  Ind.  App.  300.  See  also  in  this  case.  Marion  Water  Co.  v. 
Preston  v.  Cedar  Rapids,  95  Iowa,  71;  Marion,  121  Iowa,  306.  But  in  Cook 
Brophy  v.  Hyatt,  10  Colo.  223;  Solo-  v.  Independence,  133  Iowa,  582:  110 
mon  iJ.  Hughes,  24  Kan.  211;  Blair  p.  N.  W.  Rep.  1029,  the  record  did  not 
Cary  24  Ohio  Cir.  Ct.  660;  14  Ohio  show  the  names  of  those  present,  and 
Cir.  Dec.  560.  did  not  show  that  tht  roll  was  called. 
The  journal  of  ttie  council  stated  although  it  stated  that  all  present 
that  one  member  (who  was  named)  voted  yea.  It  was  held  that  the  re- 
was  absent,  and  contained  an  entnr  quirementa  of  tiie  statute  bad  not  been 
that   an   ordinance   was   unanimous!^  compUed  with. 

adopted.  It  was  held  that  the  show-  Although  the  ytot  and  *ki}I*  <">  " 
ing  of  the  journal  was  a  sufficient  com-  vote  appointing  a  person  to  office  have 
phance  with  a  statute  requiring  the  not  b^en  taken  and  tecordra  as  re- 
yeas  and  nays  to  be  taken  and  recorded,  quired  by  statute,  the  appcHntee,.  after 
Barr  «.  Auburn,  89  111.  3S1.  See  also  he  assumes  and  exercises  the  office,  is 
Chicago  Tel.  Co.  v.  Northwestern  Tel.  an  officer  de  facto  whose  title  caimot  be 
Co.,  199  111.  324,  340.  The  clerk  merely  collaterally  attacked.  Hallgren  o. 
noted  that  of  the  eleven  members  <n  Campbell,  82  Mich.  255. 
the  council  present,  nine  voted  in  *  Ferguson  v.  Chittenden  County,  6 
favor  of  the  ordinance  and  two  against  A^.  479 ;  HcCracken  n.  San  Francisco, 
it,  giving  the  names  of  the  two  who  16  Cal.  591 ;  Pimental  v.  San  Fran- 
voted  against  it.  The  minutes  showed  cisco,  21  Cal.  351 ;  Price  v.  Grand 
the  names  of  the  menabers  present.  It  Rapids  ft  I.  R.  Co.,  13  Ind.  58 ;  Logans- 
waa  held  that  the  record  showed  with  port  o.  Lt^,  20  Ind.  315;    State  v. 
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the  law  of  corporatioiu;  but  whether,  in  ftivoT  of  the  holder  of  nego- 
tiable securities  issued,  or  purporting  to  be  issued,  under  authority 
confored  bj  the  legislature,  the  corporation  might  not,  in  some 
cases,  be  estopped  to  show  that  a  quorum  was  not  present  or  that 
the  requi^te  number  did  not  concur  in  the  act,  is  a  question  which 
remains,  perhaps,  to  be  settled.'  It  is  clear  that  members  of  a 
councit  cannot  properly  act  upon  questions  in  which  tkeir  ovm. 
pecwiiary  interat  is  directly  and  specially  involved.'  But  it  has 
been  held  in  Michigan  that  proceedings  on  the  part  <^  a  municipal 
corporation  ordering  a  paving  improvement  are  not  rendered  invalid 
on  the  ground  that  two  of  the  aldermen  who  formed  part  of  the 
quorum  of  the  common  council  which  ordered  the  improvement, 
and  without  whose  presence  there  would  have  been  no  quorum, 
v&e  petitioners  for  the  improvement  and  owners  of  property  liable 
to  assessment  therefor.  It  might  be  otherwise,  the  court  concede, 
if  the  common  council  acted  as  commissioners  of  apportionment 
in  making  the  assessment  upon  the  property  that  was  to  bear  the 
burden,  or  on  the  confirmation  of  a  report  in  which  the  interest  of 
these  aldermen  was  directly  involved.' 

Porter,    113    Ind.    79,    citing    text;  ffl.  Y.)  6S8,  650:    Walworth  County 

Somenet   v.    Smitb,    106    Ky.    678 1  Bank  v.  F.  L.  &  T.  Co.,  16  Wis.  629; 

Someneti).  Somerset  Banking  Co.,  109  United  Brethren  Churcb  o.  Van  Dusen, 

Ky.  S49;  State  v.  Wflkeeville,  20  Ohio  37  Wia.  64.    See  also  potl,  chapter  on 

St  288:  Bwwood  v.  Wbeding  R.  Co.,  Contracts,  {  772.    There  is  an  express 

53  W.  Va.  466.    Ntunber  preient  and  provision  to  this  effect  in  the  English 

aetuu,  iovt  pnved.     Price  o.  Gnoil  Municipal  Corporations  Act  of  1882, 

Rspids  ft  I.  R.  Co.,  13  Ind.  58.    Pres-  f  22. 

eoK  of  qDorum,  irtien  presumed.  Gti-  '  Steckert    v.    East    Saginaw,    22 

■ens'  Hut.  F.  Ins.  Co.  v.  Sortwell,  8  Hich.  104,  where  the  reasons  for  the 

AUcn  (Haw.),  217.     Aa  to  vrentm^  distinctions  taken  are  clearly  stated  by 

lumi  of  Ttgtdarit!/,  see  ante,  i  538.  Cooley,  3.     In  the  same  State  it  was 

■  See  onto,  {  237;  pott,  diapters  on  also  held  that  the  mayor  of  a  city,  who 
Contnuita  and  on  Municipal  Bonds;  was  a  practising  lawyer,  might  law- 
Index,  EMoppA.  Construction  of  char-  fully  be  employed,  when  there  was  no 
terproviBon  requiring  unanimity,  post,  collusion  or  fraud,  and  no  doubt  as  Ut 
f  679.  the  necessLtf  and  value  of  his  services, 

*  Hembera  of  a  municipal  board  are  by  a  resolution  of  the  council  to  appear 

i&Iiialified  to  vote  therein  on  propo-  and  defend  a  suit  against  the  city,  and 

■tions  in  which   they   have   a  direct  ^lat  he  could  recover  the  value  of  his 

pecuniaiy  interest  adverse  to  the  mu-  aervicee.    Niles  v.  Muasy,  33  Mich.  61. 

nieipality     th^     represent.       Oconto  Right  of  corporation  to  contract  vrith 

Coun^  Sup.  V.  Hall,  47  Wis.  208;  itt  offiea-t  or  eouncilmen.     See  po^, 

Pickett  «.  School  Dist.,  25  Wis.  661 ;  cbaptner  on  Contracts,  IS  772,  773. 
Coles  V.  Waiiamsburgfa  Tre.,  10  Wend. 
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{  550  (293).  Power  to  appoint  Olerk  pro  torn.  —  Gnporations 
have  Ike  incidevial  power,  if  the  regular  clerk  is  temporarily  abseot, 
to  appoint  a  private  person  a  clerk  pro  tern.,  for  the  purpose  of  Diak- 
ing  the  entries  of  what  is  transacted  at  the  corporate  meeting.  His 
entries,  made  by  the  direction  of  the  corporate  authorities,  or  en- 
tries made  by  the  regular  clerk  from  memoranda  furnished  by  the 
clerk  pro  tem.,  are  competent  evidence  of  the  proceedings  of  the 
meeting.' 

Board  of  public  works  of  a  city  is  a 

.  uosi  corpoi&tion,  and  the  naturt  of  H* 

also  referred  to  infra.    Where  the  stat-  duties,  laying  out  streets,  establishing 

Ute  provided  that,  in  the  absence  of  grades,  sewers,  &c.,  requires  it  to  keep 

the   clerk,  a   member  of   the   council  a  record  of  its  proceMings,  althougn 

should   be  appointed   to  act   as   clerk  no  such  record  is  m  terms  provided  for. 

pro  tem.,  it  was  held  that  where,  in  the  Lamed  v.  Briscoe,  62  Mich.  393.    Suf- 

absence  of  the  village  clerk,  the  min-  fjH^ncy  of  memoranda.     Louisville  v. 

Utes  of  a  meeting  of  the  council  were  McKegney.  7  Bush  (Ky.),  651.     FmI- 

authenticated  by  the  president  and  a  ure  of  clerk  to  take  otMi  of  office  does 

clerkpurportingtohavebeenappointed  not  invalidate  his  record.     Stebbins  v. 

by  the  council  and  to  have  acted  p-o  Herritt,  10  Cush.  (Mass. )  27 ;  Attomey- 

tmn.,  the  clerk  cannot  nuse  the  question  General  v,  Remick,  73  N.  H.  25,  31, 

as  to  whether  the  clerk  pro  tem.  was  citing  teicti   ante,  {  394.     Signature  of 

present  in  the  meeting,  his  duty  being  chairman  to  minutes  affixed  at  a  d^ 

to  enter  the  record  subject  to  correction  subsequent  to  the  meeting  held  suffi- 

by  the  council  itself .    Itisalwayswithin  cient,   under  a   statute   requiring  the 

the  province  of  the  council  to  correct  minutes  of  corporate  meetings  to  be 

any  errors   that    have   occurred,   and  signed    by    the    chairman.      Hiles    t). 

therefore   the   proper   proceeding  was  Bough,  3  Gale  &D.  119;  Inglis  v.  Great 

for  the  clerk  to  enter  the  record  fur-  Northem  R.  Co.,  16  Eng.  Law  A  Eq. 

nished  to  him,  leaving  it  to  the  coun-  55.      Where   the   statute   directed   the 

3  detemune  as  to  its  accuracy,  chairman  of  the  board  to'ngn  the  min- 


People  «.  Itmken,  129  Mich.  466. 


Viet  <rf  the  proceedings,  it  was  held 
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§  551  (2d4).  AmandnMiit  of  B«cord.  —  The  clerk  or  officer  of  a 
New  England  town,*  who  ka»  made  an  erroneom  record,  may,  while 
in  office  (but  not  afterwards),  or  after  a  re-election  to  the  same  office, 
amend  the  game  according  to  the  truth,  being  liable,  like  a  sheriff  who 
amends  his  return,  for  any  abuse  of  the  right ;  as,  where  he  makes  a 
fraudulent  or  untruthful  amendment,  the  town  is  not  concluded  or 
bound  by  an  erroneotu  record,  whether  made  by  design  or  accident, 
unless  when  it  would  on  general  principles  be  estopped,* 

that  the  person  who  acted  aa  chairman  Bridge  Co.  v.  Durand,  122  Wis.  86 ; 
might  Bicn  them,  although  be  had  compare  Covington  v.  Ludlow,  I  Met. 
ceued  to  oe  chEdrman.  Locke  e.  Com-  (Kv.)  295,  below  dted. 
monwealth,  15  Ky.  Law  Bep.  S40.  See  The  neaeitity  and  reaaonableneti  of 
alsoaniccbapteraTeUUiig  to  Corporate  ihedoetnn«etcUedinthetextas^t\vaBeX' 
Heetinm  ana  Corporate  OffioeiBi  Ttoal,  pounded  by  Parker,  C.  J.,  ia  Wellee  v. 
{  603;  LogansDort  V.  Oockett,  64  Ind.  Battelle,  11  Mom.  477,  481:  "We 
319,  citing  text.  have  had  frequent  occasion  to  perceive 

■  Ante,  a  41,  42,  as  to  New  Eng-  the  great  irr^ulaiity  which  prevails  in 
land  towns.  New  Haven,  M.  4  W.  R.  the  records  otour  towns  and  other  mu- 
Co.  v.  Chatham,  42  Conn.  465.  Speak-  nicipal  corporations ;  and  the  courts 
ing  of  the  records  of  the  town  of  Con-  have  always  been  desirous  to  uphold 
cord,  Maasachusetta,  Ralph  Waldo  these  proceedings,  where  no  fraud  or 
Emerson  in  his  Concord  Addreaa  says :  wilful  error  was  discoverable.  Too 
"Ihavereodwithcore  the  town  records  much  strictnesa  on  subjecta  of  this  na- 
tbeouelvea.  They  exliibit  a  pleasing  ture  would  throw  the  whole  body  poli- 
IHcture  of  a  community  almost  exclu-  tic  into  confuaon  (Kellar  v.  Savage,  17 
■ive^  agricultural,  where  no  man  has  Me.  444).  For  it  cannot  be  expected 
much  time  for  words,  in  liis  search  after  that,  in  all  corporation^,  persons  will  be 
things;  of  a  community  of  great  aim-  every  year  selected  who  ate  capable  of 
plicity  of  manners,  and  of  a  manifest  performing  their  duty  with  the  exacts 
love  of  justice.  I  find  our  pnn«l«  neas  which  would  be  useful  or  conven- 
martced  with  a  uniform  good  sense,  lent.  .  .  .  The  first  entry  made  by  the 
The  tone  of  the  record  rises  with  the  clerk  here  [that  an  officer  was  meom 
dignity  of  the  event.  These  soiled  and  into  office]_was  certainly  defective,  but 
musty  books  are  luminous  and  electric  the  ddect  is  properly  cured  by  the  sub- 
within.  The  old  town  clerks  did  not  sequent  entry  oi  the  existing  clerk,  he 
Bpell  very  correctlv,  but  they  contrive  bemg  the  same  person  that  officiat«d 
to  make  intelligible  the  will  of  a  free  at  the  time  of  the  first  entry.  He  will 
and  just  comiQunity."  Mandamiu  be  sufficiently  watched  by  interested 
will  not  issue  directing  the  clerk  of  a  parties, to renderadeviationfrom truth 
village  to  attend  the  next  meeting  of  neither  safe  nor  easy."  The  doctrine  of 
the  village  council.  People  v.  Ihnken,  the  caae  in  11  Mass.  477  was  followed 
129  Mich.  466,  citing  FiUgerald  c.  and  applied  in  Chamberlain  v.  Dover, 
Whipple,  41  Mich.  648.  13  He.  466,  where  it  was  further  held 

•Cass  V.  Bellows,  31  N.  H.  601;  that  the  municipal  body  was  not  bound 
Harris  v.  Canaan  School  District,  28  by  an  erroneoua  record  of  a  clerk,  even 
N.  H.58,66i  Gibaon  V.  Btuley,  9  N.  H.  though  the  plaintJETs,  confiding  in  iU 
168 -,  Whittier 5.  Vamey,  ION.  H.  291;  correctness,  hod  made  a  buildmg  con- 
WelleacBattelle,  llMaaB.477:  Lowv.  tract  with  the  "contracting  and  build- 
PettengUl,  12  N.  H.  340;  Pierce  v.  ing  committee"  named  in  the  record. 
Richaidson,  37  N.  H.  306;  Scammon  The  meeting  in  this  case,  which  at- 
V.  Scammon,  28  N.  H.  429 ;  St.  Charles  tempted  to  confer  this  power  upon  the 
V.  O'Halley,  18  111.  407 ;  Mott  v.  Rev-  committee,  was  not  a  legal  one,  because 
nokla,  27  Vt.  206 ;  Boston  Turnpike  not  held  at  the  time  and  place  ap- 
Co.  B.  Pomfret,  20  Conn.  590 ;  Ryoer's  poinl«d ;  and  it  was  considered  by  the 
Estate  V.  Alton,  176  111.  94;  Halleck  court  that  the  pltuntiS's  remedy  waa 
V.  Boylston,  117  Mass.  469;  Judd  d.  agunst  the  committee,  and  not  agunst 
Thompaon,  125  Mass.  653 ;  Wheeler  v.  the  town,  if  the  former  acted  without 
Carter,  ISO  Maas.  382,  388 ;  Chippewa  authority.    See  further  as  to  correcting 
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§  552  (295).  tUms  SabJooL  —  In  a  case  in  Vermont,  the  clerk  of 
the  town,  'peruLing  the  trial,  amended  the  record  by  adding  his  aigna- 
ture  as  clerk  to  the  record  of  the  warning  for  the  meeting  in  ques- 
tion. His  right  to  do  so,  though  he  bad  meantime  been  out  of 
office,  but  was  agun  restored,  was  sanctioned  by  the  Supreme  Court, 
Redficid,  C.  J.,  remarking:  "We  think,  in  general,  it  must  be 
regarded  as  the  right  of  the  clerk  of  a  town  or  other  municipal 
corporation,  while  having  the  custody  of  the  records,  to  make  any 
record  according  to  the  facts.  His  having  been  out  of  office,  and 
restored  again,  could  not  deprive  him  of  that  right.  But  eveo  an 
officer  could  not  alter  or  amend  a  record  upon  the  testimony  of 
third  persons  ordinarily,  and  ought  not  to  do  it  upon  his  own  recol- 
lection, unless  in  very  obvious  cases  ot  omission  or  error,  of  which 
tile  present  might  fairly  be  regarded  as  one,  probably.  Such  amend- 
ments should  ordinarily  be  made  by  the  original  documents  or 
minutes." ' 

§  553  (296).  Bight  of  Oluk  to  amend  Bocords  «x  parte.  —The 
right  of  the  clerk  ex  ■parte  to  amend  the  records  of  the  proceedings  of 

&nd  amending  ncorda,  WilliamB  <e.  In  Naa  HanipAire,  it  is  the  piaoUoe 
Lunenburg  ScQool  District,  21  I^ck.  to  allow  theae  amendments  only  upon 
(Ha«B.)  75,  holding  that  vhere  two  dif-  theorderof  the  Supreme  Court  or  Court 
fereot  but  not  contradictory  recorda  of  Common  Pleas  by  the  officer  by 
weie  made  up  by  the  clerk  from  memo-  whom  they  were  made,  even  after  bs 
randa  token  at  the  meeting,  both  were  has  ceased  to  bc^  the  office.  A  clear 
origmals  and  competent  teetimany.  eaae  must  be  made  out.   The  oourts  do 

Clerk  cannot  amend  rteorda  after  he  U  not  permit  any  erasures  or  interiinea- 
}f  office.     StoughtoD  School  Die-  tions  of  the  original  record,  but  require 


trict  V.  Atherton,  12  Het.  (Mass.)  105;  the  amendment  to  be  written  upon  a 
Hartwell  n.  Littleton,  13  I^ck.  (Mase.)  separate  piece  of  paper,  signed  by  the 
229,232.    Confra,  to  the  effect  that  he   proper  officers,  and  with  it  a  copy  of  the 


may  amende  though  out  of  office  at  the  order  Edlowing  the  ameodment ;    and 

time,  see  Gibson  v.  Bailey,  9  N.  H.  lOSj  this  paper  is  annexed  to  the  original 

Gibson  p.  Bailey,  followed  in  Missouri  record.    Pierce  v.  Richardson,  37  N.  H. 

in  Kiley  v.  Cranor,  51  Mo.  Ml,  513,  306,  311,  per  Bell,  J.     But  where  the 

But  may,  while  he  is  in  offia.     Bishop  record  of  a  prevunw  meeHng  uxa  read 

V.  Cone,  3  N.  H.  513 ;   Hoag  r.  Durfey,  and  eorrectxd  and  disposed  of  at  a  »utr- 

1   Aiken   (Vt.),   286;    Chamberlain  v.  aement  meeting  of  Ine  wuneil.   it  was 

Dover,  13  He.  466.    That  succeuor  can-  held  that  the  clerk  had  no  furtner  rwht 

not   make  the  amendment.     Stat«  v.  or  duty  of  correction,  and  that  maiSo' 

Willianu,  25  Me.  555,  561 ;  29  Me.  523;  mus  would  not  lie  to  compel  Um  to 

Taylor  v.  Henry,  2  I^ck.  (Maes.)  397.  correct  the  record.    McClain  v.  McKis- 

fiut  the  corporation  might,  in  proper  son,  15  Ohio  Cir.  Ct.  517. 
cases,  authonze  the  successor  t«  supply        ■  Mott  v.  Reynolds,  27  Vt.  206,  20S. 

the  omitted,  or  correct  the  erroneous.  Amendment  in   open   court  of  town 

entry.     Hutchinson  v.  Pratt,  11  Vt.  record  by  clerk  of  the  town,  pending 

402,  419.    Bonds  of  a  aty  which  by  trial  to  which  the  clerk  is  a  party,  and 

statute  are  directed  to  be  signed  by  the  to  meet  a  particular  decision  of  the 

mayor,  but  which  were  in  fact  ri^rUd  by  court,  disr^arded.     Hadley  v.  Cham- 

tA«  M'-nias/'''',  were  held  to  be  void  even  berlin,    11     Vt.    618,   commented    on 

in  the  hands  of  a  bona  fide  holder  for  and  (Ustinguished.     Hott  v.  Reynolds, 

value.   Colerv.  Clebume,  131U.  8.  162.  27  Vt.  206. 
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town  corporatioDS  was  very  thoroughly  conadered  in  a  case  in 
CoDDecdcut.*  The  statute  of  that  State  requires  town  clerks  to  keep 
the  record  books  of  th^  respective  towns,  and  to  enter  truly  all  the 
votes  and  proceedings  of  the  town.  The  town  clerk  made  an  entry 
showing  that  at  a  town  meeting  held  in  1843,  the  town  assumed  to 
the  plaintiff  a  liability  to  commence  January  1,  1844.  If  the  time 
thus  stated  was  the  true  time,  the  plaintiff  had  a  cause  of  action 
agunst  the  town.  In  1849  the  clerk,  not  upon  his  own  personal 
knowledge,  or  upon  any  written  memorandum,  but  on  the  informa- 
tion of  others  (with  the  correctness  of  which,  however,  he  was  per- 
fectiy  satisfied),  amended  the  record  so  as  to  show  that  the  liability 
of  the  town  was  not,  by  the  vote,  to  commence  until  April  .1,  1844. 
If  this  was  the  true  time,  the  plaintiff  had  no  cause  of  action.  The 
majority  of  the  court  (three  judges  against  two)  held  that  the  clerk, 
still  continuing  in  office,  was  competent  to  amend  the  record ;  that 
Ihia  power  is  derived  solely  from  his  offudeU  character  and  does  not 
depend  on  the  permission  of  the  court  in  which  the  record  is  offered 
as  an  instrument  of  evidence,  nor  on  inquiry  into  the  truth  of  it  as 
originally  made,  or  as  amended,  and  that  such  a  record  is,  in  such 
an  action,  conclufflve  evidence  of  its  own  truth.  The  dissenting 
judges,  without  denying  the  power  of  amendment  in  all  cases,  were 
of  opinion  that,  in  view  of  the  lapse  of  time  and  the  absence  of 
written  memoranda  or  posonal  recollection  by  the  clerk,  the  clerk 
had  no  authority  to  make  the  amendment,  and  that  the  correct 
course  would  have  been  to  make  application  to  the  proper  court  by 
l^al  process,  e.  g.,  mandamus,  to  correct  the  mistake  in  the  record, 
if  one  existed,  and  thus  give  the  opposite  interested  party  an  oppor- 
tunity to  show  that  the  record  was  already  right.     It  would  aeem, 

'  Boston  Turnpike  Co.  e.  Fomfret,  and  that  mandarma  would  lie  to  compel 

20  Conn.  590.    Tbe  subject  of  unend-  him  to  do  so. 

mmta  of  the  records  of  the  proceedings         Xn   amendment   made   by   Ihe   derk 

of  ft  common  council   in   Connecticut,  muet  conform  la   the  Iniih.     Where  a, 

iriwn  it  can  be  made  by  the  cletk  and  council  designated  for  the  publication 

wbecbyorderof  court  upon  Tnandamue,  of  a  resolution  of  award  of  a  contract  a 

iiconNdeTedinSsmist).  King,  40  Conn,  paper  other  than   the  official  news- 

298.     ParUes  to  mandamus  to  compel  paper  and  the  deputy  clerk  after  pub- 

tbe  cleric  of  a  city  to  amend  record,  lication     in     the     official     newspaper 

FsiTelle.  King,  41  Conn.  448;  Logans-  erased  the  demgnation  and  interiioed 

port  V.  Crockett,  04  Ind.  319.     In  Chip-  the  name  of  the  official  newspaper,  the 

pewa  Bridge  Co.  v.  Durand,  122  Wis.  change  not  being  in  accordance  with 

86,   dting  text,  it  was  held  that  the  the  truth,  a  succeeding  council  cannot 

lUrk  hadauUionty  to  amend  hi»  record  ratify  the  alteration^  so  as  to  inmriously 

on  his  own  motion  before  approval  of  aEFect  intervening  rights  or  validate  an 

thedefectivereeordby  the  council,  and  assessment    of    the    previous   council 

probaUy  thereafter,  and  in  any  event  which  was  void  for  want  of  jurisdiction 

it  waa  competent  for  him  by  direction  to  make  it.     California  Improvement 

at  the  council  to  correct  the  record  in  Co.  v.  Hoian,    128    CaL    373,  citing 

ODOfonnity  to  the  facte  at  any  time,  text. 
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under  the  special  drcumstances,  that  the  dissenting  view  was  the 
better  one. 

§  554  (297).  When  Bscord  Anwndod,  and  by  whom.  —  Where 
the  clerk  makes  up  the  record  of  the  proceedings  of  the  council,  and 
it  is  read  and  approved  at  the  same  or  at  a  subsequent  meeting,  the 
author  doubts  the  authority  of  the  clerk,  on  his  own  motion,  to  amend 
U  afterwards  without  the  direction  of  the  council.'  The  council,  un- 
less private  rights  have  attached,  maj',  doubtless,  order  the  record 
of  its  own  proceedings,  even  after  it  has  once  been  approved,  to  be 
corrected  according  to  the  facts.'  But  if  third  parties  have  acted  in 
reliance  upon  the  record,  and  private  rights  have  accrued  there- 
under, the  record  cannot  be  amended.'  The  Court  of  Appeab  of 
Kentucky,  without  determining  the  extent  of  the  power  of  the  same 
council  at  a  subsequent  meeting  to  correct  errors  and  omissions  in 
the  journal  entry  of  proceedings  at  a  previous  meeting,  decided  that 
this  could  not  be  done  by  an  entirely  new  hoard  in  respect  to  the  offi- 
cial action  of  their  predecessors;  and  it  was  accordingly  held  that 
where  the  records,  as  kept,  showed  only  that  in  August,  1854,  an 
ordinance  was  reported,  a  new  council  could  not,  in  1S56,  add  to  the 
records  words  showing  that  the  ordinance  had  passed,  nor  could  the 
fad  of  Us  passage  be  shovm  by  eaetrineie  evidence.* 

*  After  the  council  has  passed  upon  acted  on  the  faith  of  it,  the  town  is 
its  minutes  and  approved  of  them,  the  estopped  to  take  advaatage  of  the 
clerk  has  no  power  to  correct  them  of  amendment  if  it  is  to  the  prejudice  of 
liis  own  motion.  McClain  v.  McKisson,  the  parties.  New  Haven,  M.  &  W.  R. 
15  Ohio  Qr.  Ct.  617.    But  the  Supreme  Co.  v.  Chatham,  42  Conn.  465. 

Court  of  WiKOTiain  has  said  that  even  *  Covington  o.  Ludlow,  1  Met.  CKy.) 
after  approval  by  the  council  the  clerk  295.  See  tuso  Lexington  v.  Headlcy,  5 
probably  has  authority  of  his  own  Bush  (Ky.),  508;  Locke  v.  Common- 
motJon  to  correct  the  record  to  con-  wealth,  15  Ky.  Law  Rep.  840 ;  Giaham 
form  to  the  fact.  Chippewa  Bridge  Co.  v.  Carondelet,  33  Mo.  262 ;  State  v.  Jer- 
r.  Durand,  122  Wis.  85,  cited  tupra.        sey  Gty,  30  N.  J.  L.  93,  148,  and  onto, 

•  White  V.  Clarksville,  75  Ark.  340,  chapters  on  Corporate  Meetings  and 
citing  text;  Ohio  &  M.  R.  Co.  v.  Peo-  Ordinances;  post,  J  579;  ante,  g  539. 
pie,  119  111.  207;  Glencoe  Board  of  A  public  corporation  may,  like  every 
Education  v.  School  Trustees,  174  III.  court  of  record,  amend  Ua  reoordt  nunc 
510;  Ryder's  Estate  v.  Alton,  175  lU.  pro  tunc.  Lowndes  County  Com'rs  b. 
94,  97 :  Tod  V.  Crisman,  123  Iowa,  693,  Heame,  59  Ala.  371 ;  Musselraan  v. 
707;  Andover  t>.  Essex  County  Com're,  Manly,  42  Ind.  462 ;  Vawter  v.  Frank- 
5  Gray  (Mass.),  393;  Gloucester  v.  lin  College,  53  Ind.  88;  Lonnsport  v. 
Essex  County  Com'rs,  116  Mass.  579;  Crockett,  54  Ind.  319;  Mayhew  v.  Gay 
Foster  v.  Boston  Park  Com'rs,  131  Head,  13  Allen  (Mass.),  129;  Steckert 
Mass.  225 ;  Leominster  v.  Conant,  139  v.  East  Saginaw,  22  Mich.  104 ;  Pontiao 
Mass.  3S4;  Stratton  v.  Lowell,  Igl  o.  Axford,  49  Mich.  69 ;  Delphi  c.  Evans, 
Mass.  511 ;  State  «.  Central  Pac.  R.  Co.,  38  Ind.  90 ;  Chamberlain  v.  EvansviUe 
17  Nev.  259.  (nunc  pro  tune  entry  supplying  clerical 


ord  is  in  fact  amended  after  parties  have   106  Ind.  29;  Holland  v.  Spell,  144  Ind. 
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§  555  (298).  When  Puol  lvld«ne«  Admlfltible,  anAjrhsa  not.  — 
Parol  evidence  may,  if  neceasaiy,  be  admitted  to  apply  a-iviohdion  or 
recorded  vole  of  a  town  to  Ua  proper  svbject-^natier'  bvt  Tiot,  inr'geTi^fai, 
to  explain,  enlarge,  or  contradict  Ha  terms  or  meaning,  in  respdct  ^ii• 
matters  {bs,  for  example,  laying  out  a  highway  or  street)  regula!r]j^:' 
within  the  jmisdiction  of  the  town  or  its  officers,  and  where  the  en-  *' 
try  of  record  is  made  in  pursuance  of  statute  requirement.'  Where 
the  record  of  a  meeting  statea  that  "the  inhabitants  met  and  ad- 

561;    Everett  v.  Deal,   148  Ind.  90;  n.  York,  78  N.  V.  App.  Div.  432,  affd 

Hanu  t>.  Lb  Van,  109  Iowa,  251,  dtlug  174  N.  Y.  533 ;  Kerr  v.  CormcBJia  (Tex. 

taxt.  CSv.  App.),  35  8.  W.  Rep.  694 ;  Chip- 

'  Baker  r.   Windham,    13   Me.   74.  pewa  Bridge  Co.  v.  Durand,  122  Wig. 

In  this  case  the  town  of  Windham  en-  86. 

tered  upon  its  records  the  foUowin^ :  Parol  evidence  ia  not  admUmbU  whera 
"Voted  to  indemnify  Senj.  BaA«r  in  hifl  no  sufficient  reason  is  shown  for  not 
costs  in  tlie  action  against  A.  Small,  producing  the  record  of  proceedings, 
which  have  or  may  arise  in  the  same  on  which  is  the  primary  evidence.  Aurora 
account  of  Oray  line."  In  an  action  by  v.  Fox,  78  Ind.  1.  Parol  evidence  can- 
BaJcer  against  tlietowtr  to  recover  costs  not  be  received  to  show  that  the  next 
(A  a  suit  which  he  had  brought  agtunst  annual  town  meeting  was  in  fact  ap- 
Small,  parol  evidence  was  adjudged  to  pointed,  by  a  majonty  of  the  voters, 
bavebeenrightlyadinittedtoshowthat  to  be  held  at  a  different  place  from 
Baker  brought  the  action  in  his  name  that  stated  in  the  minutes  at  the  meet^ 
against  Small,  on  account  of  the  Oray  ing.  People  v.  Zeyst,  23  N.  Y.  140. 
line,  at  the  request  of  the  selectmen  of  A  school  district  huving  voted  to  ap- 
Wmdham,  for  the  purpose  of  settling  a  propriate  money  to  light  its  school- 
disputed  line  between  that  and  the  ad-  tiouse,  parol  evidence  is  not  admissibte 
jcnning  town,  with  the  express  agree-  to  prove  that  the  true  purpose  of  the 
ment  that  the  town  should  pay  all  costs,  voto  was  to  confer  a  private  advanbwe 
and  to  show  that  these  facts  were  be-  on  a  corporation  occupying  part  of  the 
fore  the  town  when  the  vote  was  passed,  building.  Brooks  c.  Franconia  School 
and  also  to  show  that  the  suit  so  insti-  Dist.,  '^  N.  H.  263.  When  an  officer 
tuted  was  conducted  under  the  advice  of  a  municipal  corporation,  having 
and  direction  of  the  authorities  of  the  charge  of  the  records,  produces  the 
town.  .same   as   the   record,   it   can   only  be 

■  Manning      v.     Gloucester      Fifth  attacked  for  fraud.     Ryder's  Estate  v. 

Parish,  6  Hcfc.    (Mass.)  6;    WUd  t>.  Alton,  176  lU.  94. 
Deig,  43  Ind.  466;   Crommett  t>.  Pear-         In  Phillips  v.  Welte,  40  Wash.  501, 

»n,  IS  He.  344.      See  Leavitt  v.  East^  it  was  held  that  the  mimdex  of  a  board 

man,  77  Me.  117;  Covington  v.  Ludlow,  of  anmiy  commiesvmer»  do  not  conHi- 

l  Met.  (Ky.)  295 ;   Cabot  v.  Britt,  36  lute  the  erdunve  emdence  of  their  official 

Vt.  349 ;   Lexington  v.  Headley,  6  Bush  acts,  and  that  parol  evidence  was  ad- 

(Ky.),  608;   Gafbraith  ».  Littiech,  73  miseible  to  show  that  a  sale  of  county 

IlL  209;    Fittsbunrh  p.  Cluley,  74  Pa.  property  at  public  auction  was  made 

Ht.  262;  posf,  5  5^;  ante,  \  540;  Pax-  subject  to  the  approval  of  the  board, 

ton   p.    BogarduB,   201    111.   628,   635,  though  the  minutes  did  not  contain  the 

citing  text;  Terre  Haute  &  L.  R.  Co.  condition.     But  it  may  be  doubted 

V.  Flora,  29  Ind.  App.  442;  Kidson  v.  whether  this  ruling  was  necessary  under 

Bangor,  99  Me.  139;  Andrews  v.  Boyl-  the  facts  of  the  case;  inasmuch  as  the 

rton,  110  Mass.  214;  Halleck  n.  Boyl-  condition  was  for  the  benefit  of  the 

■ton,    117  Mass.  4(i9;  Montana  Ore  county,  a  purebaeer  having  made  the 

PurchaaingCo.  V.  Maher,  32Mont.  480,  purchase    subject    to    it    waa    surely 

489;  Bloomfield  v.  Middlesex  County,  estopped  from  attacking  its  validity, 

74  N.  J.  L.  261;  65  Atl.  Rw.  890;  and  the  report  further  shows  that  the 

Fogx  V.   Ocean  City  Sewer  Co.,  72  record  of  the  board  was  amended  bo 

N.  J.   Eq.    736;   66  Atl.   Rep.   609;  aa  to  insert  the  condition. 
People  ».  Zeyst,  23  N.  Y.  140;  People 
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joumed  th0,Bo€bting,"  parol  evidence  may  be  admitted  to  show  when 
and  whe^$'$e  meeting  was  held,  how  many  were  present,  and  how 
mab/  afterwards  came,  and,  finding  no  m^ng,  went  home.' 

'>,*:^.'4'  556  (299).  Sune  Subjset. —  Pard  evidence  in  a  c(4lateral  action 
'.'cannot  be  received  to  contradict  the  records  of  s  public  corporation, 
required  hy  statute  to  be  kept  in  writing,  or  to  show  a  mdetake  in 
the  matters  as  therein  recorded.'  Thus,  if  the  records  of  a  school 
district  show  that  the  district  voted  to  authorize  their  clerk  to  call 
and  warn  "their  annval  meetings,"  parol  evidence  in  an  action 
by  the  district  is  not  admissible  to  prove  that  the  real  vote  of  the 
district  was  to  authorize  the  clerk  to  call  and  warn  oil  district  meet- 
ings.* So,  where  the  record  of  a  town  stated  the  warning  to  have 
been  on  the  17th,  and  the  meeting  to  have  been  held  on  the  19th 
of  January,  parol  evidence  cannot  be  admitted  to  show  that,  by 
mistake,  the  clerk  inserted  the  "19th"  instead  of  the  "29th."  The 
remedy  is,  to  have  him  correct  the  record,  if  in  ofiSce,  according  to 
the  truth.* 

■  ChMnberiain  v.  Dover,  13  Me.  466. 
But  parol  evidence  of  aa  adjournment  ... 

to  another  day  cannot  be  raven  bo  aa  Ia.  An.  362;    State  v.  Simmons,  40 

to  validate  acts  done  on  tne  day  ad-  La.  An.  758;    Bartlett  v.  Esu  Claire 

joumed  to.    Taylor  u.  Henry,  2  Tick.  County,  112  Wis.  237,  242. 
{MaBB.)307;  Andrews  p.  Boylaton,  110         •  Stoughton  School  District ».  Athei- 

HaBB.   214;    Chippewa   Bridge   Co.   v.  ton,  12  Uet.  (Mass.)  105;   Morrison  o. 

Durand,  122  Wis.  S5.    Where  a  itatute  Lawrence,  98  Mass.  219;    Mayhew  v. 

requiring  a  record  to  be  mode  of  the  Gay  Head,  13  Allen  (Mass.),  1^.    The 

persons  ewom  into  office  is  directory,  cases  are  not  uniform  on  the  subject 

if  the  record  is  not  made,  the  fact  may  of  the  collateral  impeachment  of  the 

be  shown  by  parol  or  other  competent  record   of   public   boards  and  bodies. 

evidence.     Kell&r  v.  Savage,   17  Me.  See  Lewis,  Em.  Dom.  chap.  xxvi.  and 

444.    In  Meth.  Chapel  Corp.  v.  Herrick,  cases. 

25  Me.  354,  it  was  held  that  to  establish         *  Durfey  t>.   Hoas,   1   Aiken   (Vt.), 

a  resulting  trust  in  the  corporation  286.   Tliat  the  remedy  ia  by  mandaimu 

[with  respect  to  lands],   it  could  not  to  compel   correction,   see  Gaither  v. 

prove  by  parol  evidence  the  authority  Gicen,  40  La.  An.  362,  365,  quoting 

of  the  committees  to  act  for  it ;    the  text.    Where  the  record  rteiied  that  Uu 

authority   should    appear,    and   could  ruZoi  mere  twiperuUd,  without  showing 

only  be  shown  by  its  records.  by  wliat  vote,  it  was  conclusively  pre- 

FTirther,a«  to  what  faeit  may  be  thouin  sumed  in  a  collateral  proceeding  to  be 

by  parol.  West  Bath  n.  Co.  Com'rs,  36  correct,   and   oral   evidence   to   prove 

He.  74 ;  35  Me.  373 ;  Smith  n.  Oumbei^  otherwise    was    rejected.      Eldora    v. 

land    County    Com'rs,    42    Me.    395;  Butlingame,  62  Iowa,  32.    So  in  Con- 

Lesvitt  t>.  Eastman,  77  Me.  117;  Long  neetieul,  if  a  town  corporation  makes 

t>.  Battle  Creek,  39  Mich.  323;  Kohl-  on  erroneous  record  of  its  proceedings, 

hepp  V.  West  Roxbury,  120  Mass.  596;  this  cannot  be  contradicted  in  a  eol- 

Oliphant  b.   Atchison  County  Com'rs,  lateral  action.  ^  In  such  an  action  the 

18  Kan.  3§6;    Austin  v.  Allen,  6  Wis.  record  is  conclusive.     If  false,  and  the 

134;    Anderson  v.   Hamilton  County  corporation  will  not  correct  the  record, 

Com'rs,  12  Ohio  St.  635;    Gumsey  v.  a  party  interested  may,  by  mandamut, 

Edwards,  26'  N.  H.  224 ;    Lewis,  Em.  compel  it  to  make  the  correction.    Bob- 

Dom.  i  605,  and  cases;  ante,  j  609  ton  Turnpike  Co.  v.  Fomfret.  20  Conn, 

sad  note;  post,  S  579;  Index,  Endenee.  590.    Upon  this  point,  all  tne  judges. 
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S  557  (300).  Proof  a  Omitted  TmU  by  Parol.  —  But  a  distinction 
has  sometimes  been  drawn  between  evidence  U>  coniradict  facU 
stated  on  the  record  and  evidence  to  thow  facts  omitted  to  be  stated 
upon  the  record.  Parol  evidence  of  the  latter  kind  is  receivable 
unless  the  law  exjH^ssly  and  imp^^tively  requires  all  matters  to 
appear  of  record,  and  makes  the  record  the  only  evidence.'    Thus, 

though  differing  on  other  poiDta,eeeiiied  &eld,  iWe.  44,  per  MeUen,  C.J.    Where 

to  agree.     So,  on  an  app«d  from  an  as-  the  law  or  charter  requires  the  clerk  to 

seaBment  for  a  city  straet,  held  that  keep  a  jenimal  of  all  of  the  acta  and 

parol  evidence  tmu  mrf  adintariU«  to  proceedings  of  the  city  councLi,  that, 

prove  that  the  common  coimdl  agreed  or  a  copy,  is  the  proper  evidence  of  the 

to  an  arrangement  propoaed  by  the  official  aoiugs  of  the  body.    Lowell  v. 

appellaot  and  recommended  bf  the  Wheelock,  11  Cush,  (Mass.)  391;  Harris 

committee  OD  streets,  that  in  conaident-  n.   Whitcomb,   4   Gray    (Maaa.),    433; 

tion  of  his  opening  atid  grading  certain  Morrison  o.  Lawrence,  98  Uass.  219; 

streets  without  expense  to  the  city,  he  Louisville  r.  HcKegney,  7  Bush  (Ky.), 

should  not  be  called  on  to  pay  aaj  651 ;  post,  {  579. 

nirrmnnmnnf  when  the  street  in  question  The  Supreme  Court  of  Karaat,  ad- 
should  at  some  future  time  be  laid  out.  verting  to  the  distinction  in  the  text, 
It  seems  that  such  on  agreement,  how-  sustained  under  the  circumstances 
ever  proved,  would  be  of  no  validi^.  stated  below  the  introduction  of  parol 
Gilb«t  V.  New  Haven,  40  Conn.  102 ;  tettimom/  as  a  means  of  eslailishina  in 
see  Nichols  v.  Bridgeport,  23  Conn.  189 ;  pari  the  passage  of  an  ordinance.  Troy 
pott,  chap,  xxviii;  tupra,  {662,  v.  Atohison  ft  N.  R.  Co.,  13  Kan.  70; 

Purchasers  of  such  paper  [bonds  a.  c.  II  Kan.  519.  The  exact  point 
issued  by  dlies  for  stock  in  r^l-  decided  appears  from  the  syllabus  set- 
roads]  look  at  the  form  of  the  paper,  tied  by  toe  judges,  which  is  as  follows : 
the  law  which  authorised  it  to  be  Where  a  city  fails  to  provide  any  book 
issued,  and  the  rtcorded  proceedings  for  the  record  of  ita  ordinances,  but 
on  which  it  is  based.  Therefore,  as  its  ordinances,  after  their  passage  and 
against  purchasers,  the  record  cannot  approval,  are  nlaced  and  kept  on  file  in 
be  contradicted  by  parol  evidence,  the  office  of  the  city  clerk,  and  a  third 
Per  Clifford,  J.,  in  BiBsell  v.  Jefferson-  party  obtains  a  cfuly  certffied  copy 
ville  (action  on  municipal  bonds),  24  of  an  ordinance  so  placed  and  kept 
How.  (U.  S.}  2S7,  298.  See  chapter  on  on  file,  and  acts  in  good  faith  upon 
Municipal  Bonds,  pod,  as  to  the  rights  such  ordinance,  and  is  induced  partly 
of  holoeis  of  such  securities.  thereby  to  make  large  expenditure  of 

'  Denver  e.  Spencer,  34  Colo.  270,  money,   in   a  subsequent  controversy 

citing  text;  Locke  t).  Commonwealth,  between  the  city  and  such  third  parties 

15  I^.  Law  Rep,  840,  843,  citing  text ;  or  their  assigns  the  rule  of   equitable 

Lan^^dale   e.    Bonton,    12    IndT  467;  estoppel  will  apply  to  the  city,  and  the 

Indianapcdis  c.  Imberry,  17  Ind.  175,  due  passage  and  existence  of  said  ordi- 

179;     Delphi   r.    Evans    (referring   to  nance  may  be  shown  by  parol  teati- 

previous  cases),  36  Ind.  90;    Moor  v.  mony.    Troy  v.  Atchison,  &c.  Rtulroad 

Newfield,  4  Me.  44 ;   Stoughton  School  Co     13  Kan.  70 ;  post,  £}  579,  648. 

District  V.  Atherton,   12  Met.   (Mass.)  In  a  case  wnere  the  authority  for 

105,  113;    Bigelow  v.  Perth  Amboy,  grading  a  street  was  in  question,  parol 

25  N.  J.  L.  297 ;   Gearhart  v.  Dixon,  1  lestimony  vias  held  properly  admitted  lo 

Fa.  St.  224 ;  Buluth,  S.  S.  A  A.  R.  Co.  ihow  that  a  clause  in  an  ordinance  grants 

V.  Douglas  County,   103  Wis.   75,   78,  ing  the  authorily  had  been  struck  mit  be- 

citing  text;    Nehrhng  r.   Herold  Co.,  /ore  its  passage,  and  had  been  reinataied 

112  Wis.  558,  566,  citing  toxt;   Chip-  by  a  clerk,  by  whose  direction  it  was 

pewa  Bridge  Co.  v.  Durand,  122  Wis.  printed,  and  a  printed  copy  thus  altered 

85;  Bridgford  o.  Tuscumbia,  4  Woods,  placed  by  him  in  the  record  book.  Dyer 

«U ;  8.  c.  16  Fed.  Rep.  910.  v.  Brogan,  70  CaL  136.    i*roo/  of  estob- 

"The  only  legal  mode  of  proving  facts  liAment  and  change  of  grade  of  streets, 

on  record  is  by  the  record  itself,  or  by  see  poti,  chap,  xxxii. 
an  attested  copy  of  it."    Moor  n.  New- 
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in  a  weil-considered  case  in  the  Supreme  Court  of  the  United  States,' 
it  was  held  that  the  acts  of  a  corporation  might  be  proved  otherwise 
than  by  its  records  or  some  written  document,  even  although  it  was 
its  duty  "to  keep  a  fair  and  regular  record  of  its  proceedings."  The 
statute  did  not  prescribe  that  nothing  but  a  recorded  vote  or  written 
document  should  bind  the  corporation  or  be  received  as  evidence. 
Such  written  evidence  was  not  deemed  indispensable  unless  posi- 
tively required.  The  direction  to  keep  a  record  was  regard^  as 
directory.* 

'  Bank  of  tJnited  States  v.  Dan-  writing  in  order  to  make  them  binding, 

dridge,  12  Wheat.  (U.  S.)  &4.    Deliver-  oral  evidence  of  such  proceedings  (no 

ing  the  Ofumon  of  the  court,  Mr.  Justice  record  having  been  ms!de)  was  compe- 

Story,  arguendo,  makes  these  important  tent.    See  Laogsdale  v.  Bonton,  12  Ind. 

observations:    "Would  the  omiMion  of  467. 

the  corporation  to  record  tit  own  doingi  In  a  csm  in  Vermont  in  respect  of  a 
have  prejudiced  the  rights  of  the  party  town  which  is  required  to  keep  a  record, 
relying  upon  the  gocKi  faith  of  an  actuM  it  is  said  that  it  appears  to  us  that  in 
vote  i^  the  corporationT  If  such  omis-  the  absettee  of  all  record,  it  might  be  com- 
sion  would  not  be  fatal  to  tlie  plaintiff  petent  for  the  defendants  (trustees  and 
in  suits  against  the  corporation  (as,  in  collector  of  the  corporation  justifying 
our  opinion,  it  would  not  be),  it  estab-  under  its  proceedings)  to  show,  by 
lishes  the  fact  that  acts  of  the  corpora-  parol,  the  proceedings  of  the  meeting, 
tion,  not  recorded,  may  be  established  Where  there  is  a  record,  it  cannot  be 
by  parol  proofs,  and,  of  eourae,  by  added  to  or  varied  !w  parol.  Taylor 
presumptive  proofs.  In  reason  and  v.  Heuiy,  2  Pick.  (Mass.)  397,  403. 
justice,  there  does  not  seem  any  solid  But  where  there  is  an  omission  to  make 
ground  why  a  corporation  may  not,  in  records,  the  rights  of  other  persons,  act- 
case  of  the  omission  of  its  omcers  to  ing  under  or  upon  the  futh  of  a  vote 
preserve  a  written  record,  give  such  not  recorded,  ought  not  to  be  preju- 
proofs  to  support  its  rights  as  would  be  diced.  And  it  would  seem  that  the 
admissible  in  suits  against  it  to  support  right  in  such  a  case  is  reciprocal  in  the 
adverse  rights.  Ti^  true  question  in  corporation  and  in  those  wao  claim  ad- 
such  case  would  seem  to  be,  not  which  versely  to  it."  Per  WUliarm,  C.  J., 
party  was  plaintiff  or  defendant,  but  Hutchinson  v.  Pratt,  11  Vt.  402,  421. 
whether  the  evidence  was  the  best  the  But  compare  Stevens  v.  Eden,  Ac- 
nature  of  the  case  admitted  of,  and  Society,  12  Vt.  688;  16  Vt.  439;  17 
left  nothing  behind  in  the  possession  Vt.  337. 

or  control  of  the  partyhigher  than  sec-         The  rights  of  credilort  or  of  third  per- 

ondary  evidence.  .  .  .  We  do  not  admit,  tone  cannot  be  prejudiced  by  the  lUffiect 

as  a  general  proposition,  that  the  acts  of  the  council  to  keep  proper  minutes; 

of   a   corporation   are   invalid   merely  against  the  corporation,  what  the  cr — 


from  an  omission  to  have  them  reduced  al  in  fact  did  may  be  diown  by  evi- 
to  writing,  unless  the  statute  creating  denco  aliunde  the  record  kept  Dv-  it. 
it  makes  such  writing  indispensable  as   Bigelow  c.  Perth  Amboy,  25  N.  J.  T 


evidence,  or  gives  to  them  an  obUgatory  297 ;  San  Antonio  v.  Lewis,  0  Tex.  6 
force.  If  the  statute  imposes  such  re-  Proof  of  the  action  and  orders  of  a 
striction,  it  must  be  obeyed."  (12  municipal  board  of  health,  see  chapter 
Wheat.  69,  74.)  This  was  the  case  of  on  Ordinances,  post,  i  681,  note. 
a  private  corporation.  *  Text  cited  and  approved,  Bohan 
The  same  princh>le  was  applied  in  o.  Avoca  Borough,  154  Pa.  St.  404, 
the  case  of  the  Umted  States  n.  Fille-  410.  But  in  Kidson  v.  Bangor,  99  He. 
brown,  7  Pet.  (U.  S.)  28,  to  the  act*  of  139,  where  the  plaintiff  sueif  to  recovn- 
boardt  of  public  agents  or  officert,  and  damages  of  a  city  for  failing  to  main- 
it  was  in  that  case  accordingly  held  tain  and  repair  a  public  sewer,  the 
that  the  board  of  commismoners  of  the  court  held  that  the  plaintiff  must  estab- 

1,  not  being  required  tish  that  the  sev 

3  its  proceedings  to  public  sewer,  i 
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§  558  (301 ).  SBin«  Bnbject.  —  Where  the  records  of  a  municifol 
corporation,  have  been  so  carelessly  and  imperfectly  kept  as  not  to  show 
the  adoption  of  a  resolution  or  other  acts  of  the  city  council,  and 
there  is  no  written  evidence  in  existence,  parol  Ustimony  may  be 
admitted,  e.  g.,  to  show  that  certain  work  was  done  by  authority  of 
the  city,  by  proving  the  passage  of  a  resolution  of  the  council,  the 
appointment  of  a  committee  to  make  the  expenditure,  their  report 
after  the  work  was  done,  and  its  adoption  by  the  council.' 

{  559  (302).  HutduaoB  to  siitoreB  DoUrery  of  Oorporftt«  Booka 
and  BMorda;  Rsplvvlii.  —  Mandamus  is  an  appropriate  remedy  for 
the  duly  elected  and  authorized  officer  of  a  public  or  municipal  cor- 
poration to  compel  the  delivery  to  him.  by  his  predecessor,  or  by  an 
usurper,  of  the  books,  papers,  records,  and  seal  pertaining  to  the  office.' 

lished  by  act  of  the  municipal  officers,  and   such  proceedings  can  be  proved 

and  that  such  fact  eould  duli/  be  proved  only  by  tl^  record  or  a  copy  thereof 

by   proof  of  a  reeord   laying   out   tbe  duly  authenticated."     Jordao  v.   Lis- 

eewer  and  could  not  be  established  by  bon  School  District,  38  He.  164. 

parol  proof,  and  as  there  was  no  record  The  records  of  [lublic  or  quasi  cor- 

OD  the  books  of  the  city,  the  plaintiff  porations  are  not,  in  Ohio^  considered 

oould  not  recover.    Peabody,  J.,  said:  to  be  "of  that  absolute  venty  that  any 

"Judicial  acts  of  such  boards  as  mu-  person  shall  be  estopped  to  show  the 

nicipal    officers    or    county    commis-  truth,   in  consequence  of  any  matter 

aonen,  which  might  result  in  taking  which  they  conttun,"  or  omit  to  con- 

for  public   use  the  property  of  indi-  tain ;   and  it  was  accordingly  adjudged 

viduola,   as   in   laying   out   highways,  that  the  fact  whether  an  official  bond 

streets,  and  Bewera,  must  be  done  with  was  received  or  refused  and  rejected 

doe  formality  and  entered  of  record;  may  be  shown  by  paroi  evidence,  on 

the    record    by    presumption    of    law  which    point    the    record    was    silent. 

showB  the  full  proceedings;  and  parol  Westerhaven  v.  CUvc^  5  Ohio,  130,  as 

evidence    cannot    supply,    extend,    or  to  records  of  township  trustees.     See 

modify  tha  record,  and  is  inadmissible  Greene  v.  State,  8  Ohio,  310,  in  which 

to  prove  the  action  of  these  boards."  it  was  queried  whether  the  county  com- 

(CSting  cases.)  tmsaioners  could  appoint  an  agent  by 

'  Rosa    V.    Hadison,    1    Ind.    281 ;  parA  or  only  by  record.     In  ImDa,  it 

^Tjp^*'*  V.   Bonton,   12    Ind.    4A7;  has  been  hdd  that  where  no  record 

IndiBoapoUa  v.  Imberry,  17  Ind.  175,  entry  is  made,  such  an  appointment 

179 ;   Delphi  n.  Evans  (reviewing  pre-  mav  be  shown  by  parol  testimony, 

vioUB  casea),  36  Ind.  90 ;   Weath^head  and  that  the  agent  acted  accordingly. 

IT.  Cody  (%.},  86  S.  W.  1099,  quot-  Fowesheik   County   n.   Ross,   9    Iowa, 

■DK  text;  Taymouth  v.   Eoehler,   35  511;    Atheam  v.   Millersburg   Indep. 

Mich.   22;   Wheat   t>.   Van   Tine,    140  District,  33  Iowa,   105;    and  see  ace. 

Mich.    314.      In    Indiana,    however,  Ross  v.  Hadison,  1  Ind.  281 ;   compare 

county    commisaioners   and    township  Meeker  v.  Van  Rensselaer,   15  Wend, 

trusteea  are  required  by  law  to  keep  (N.  Y.)  3B7.    Where  recording  is  not 

a  true  record  of  their  proceedings,  and  required  by  charter  or  law,  resolutions 

it  was  held,  under  the  circumstances  of  a  council  are  admismble  in  evidence, 

Hipesring  in  the  cases  below  cited,  that  although  not  recorded.    Darlington  v. 

they  "can  only  speak  by  their  record"  Commonwealth,  41  Pa.  ^t.  6$.     See 

when     l^ally     assembled.        Fayette  post,  i  S79;   Louisville  v.  McKegney, 

County  Com'ra  v.  Chitwood,  8  Ind.  504,  7  Bu^  (Ky.),  051,  construing  charter 

507 ;   HarTDony  1^.  v.  Osborne,  9  Ind.  as  to  requisites  of  the  journal  required 

458.     So,  in  Uaxne,  "school  districts  to  be  kept  by  each  board  of  the  couaciL 

an  requiied  by  law  to  keep  an  account  *  St.  Luke's  Church  Prop.  v.  Slack, 

<rf  their  proceedinga  by  a  sworn  clerk,  7  Cush.  (Hais.)  226,  239 ;  Common- 
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And  such  a  corporation,  it  has  been  held  (though  the  cases  are  con- 
fiicting),  may  maintain  replevin  in  its  name  for  the  possesion  of  its 
record;  and  this  action  is  maintainable  agunst  a  stranger  or  any 
officer  or  person  not  legally  entitled  to  the  custody  of  the  records.* 

{  560  (303).  latpMtlim  ol  Bscordi  and  Papsrs.  —  CoDceming 
the  right  to  intpect  corporate  doewnenU  and  papers,  the  following 
points  have  been  ruled  as  stated  by  Mr.  TOllcock :  Every  corpora- 
tor has  a  right  to  inspect  all  the  records,  books,  and  other  documents 
of  the  corporation,  upon  all  proper  occasions;  and  if,  upon  applies^ 
tioQ  for  that  purpose,  the  officer  who  has  the  custody  refuse  to  show 
them,  the  court  will  grant  a  majidamius  to  enforce  his  right.*    One 

wealth  V.  Atheun,  3  Hub.  285:   Rax  natd.  402:    Willo.  34S:    Glover,  200. 

*.  Witdnuui,  2  Stmnge^Sn ;    King  o.  This  writ  is  mid,  indeed,  to  lie  to  anj 

Ingram,  1  W.  BL  60 ;   Kinc  «.  Rouitd,  penon,  whether  stranger  or  corpor&tor, 

4  Ad.  &  El.  139;  Crawford  v.  Powell,  who  bappeiu  to  be  in  powooaion  of  the 

2  Burr,  1013 ;  Rex  v.  dapham,  1  Wila.  books  of  a  corporation,  and  who  re- 

305;    3   Bl.   Com.   310;     KimboU  v.  fuses  to  deliver  them  up.    St.  Luke's 

Lamprey,  19  N.  H.  215,  where  the  Church  Prop.  e.  Slack,  7  Cush.  (Mass.) 

above  authorities  are  cit«d  and  digested  226,  per  Futdia-   J.;  R«x  v.  Ingram, 

by  OOdiritt,  C.  J.;   Tavlor  e.  Henry,  IW.BlSO;  Willc.  246;  Qlover,231; 

2  Hek.  (Hasa.)  307 :    Sudbury  First  post    chapter  on  Mandamua ;    lodex. 

Parish  V.  Steams,  21  nek.  (Haas.)  14S,  Evidence. 

166;    Bates   r.   Plymouth,    14   Gray        '  Sudbury  First  Pariah  v.  Steams, 

(Mass.),    163;     Perians  «.   Weston,   3  21  Pick.  (Hub.)  148 1   Sanford  Scho<9 

Oisb.  (Hasa.)  649.  District  tr.  Lord,  44  He.  374  (replevin 

The  foUowing  poind  have  been  ruled  for  records  of  district).     The  court, 

in  reipect  to  eorj)oration*  in  England:  holding  that  replevin  would  lie,  say: 

If  the  custody  of  their  documents  b&-  "The   action   is,   therefore,    rightfully 


compel  him  to  deliver  them  up,  but  the  district."    Per  Biee,  3.,  44  He.  374, 

may  require  that  he  submit  tnun  to  384.    The  ri^U  or  UUe  of  an  offiee  eaa- 

their  inspection  whenever  they  think  not  be  determined  by  a  civil  actjon 

proper.    Keg.  v.  Ipswich  Bailiffs,  2  Ld.  between  the  respective  clumants,  as 

Raym.  1232,  1238;   Rex  v.  Pignun,  2  by  an  action  of  replevin  for  the  official 

Burr.  767 ;    Willo.  346 ;    Glover,  260.  books  and  papers,  and  until  the  issue 

Sometimes  the  custody  of  these  doou-  as  to  the  right  is  determined,  by  quo 

ments  ia  entiuated  to  the  town  clerk  vxtrranla  or  other  proper  proceeding, 

or  other  ofiBceTj  merely  as  the  servant  no  suit  in  replevin  can  be  muntained 

of  the  oorporation,  in  which  caae  they  by  one  claimant  against  the  other  for 

mav  appoint  another  to  receive  them ;  the  poeeeasion  of  the  appurt^iances 

and  if  they  are  not  delivered  over  after  of  the  office.     Desmond  v.  He  Cart;, 

demand,  the  corporation  may  obtain  17  Iowa,  525.    In  La  Grange  «.  St^ 

possession   of   them  bf   an   action   of  Treasurer,  24  Hich.  466,  the  court  de- 

ddtnue,  or  the  court  will  compel  a  de-  cided  that  replevin  does  not  lie  for 

Uveiy  by  mandamue.    lb.    If  the  pre-  papers  filed  in  a  public  office.     Poat, 

deceesor  in  office,  or,  be  being  dead,  { 1505. 
his  personal  representative,  or  another         '  It«z  tr.  Shelley,  3  Term  R.   142 ; 

S Bison  having  poaseenon  of  corporate  Rex  v.  Babb,  3  Term  R.  579,  580 ;  Har- 

ocuments  under  him,  refuse  to  de-  rison  v.  WUhattm,  3  Bam.  &  Cress.  162 
liver  them  over  to  the  successor 


corporation,  on   a  proper  application, 

the  court  will  grant  a  mandamui  to  ^  ^ . . . 

compel  him  to  <U)  ao.    Eex  o.  Notting-  entries  in  books  of  public  corporations 


the  court  will  grant  a  mandamui  to  denily  intereeted  is  e 

"'■  o  ao.    Eex  e.  Notting-  entries  in  books  of  p __      _.._ 

Anonymous,  t  Bu-  relating  to  public  matters  of  the  cor- 
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who  has  a  prima  facie  t^  to  a  corporate  office  has  a  right  to  inspect 
such  documents  as  relate  to  that  title,  and  may  obttun  a  mandamiu 
for  this  purpose  b^ore  any  suit  has  been  instituted.'  A  corporator 
has  a  right  to  inspect  these  documents,  to  obtain  information  as  to 
his  rights,  whether  in  dispute  with  a  stranger  or  the  corporation 
itself,  or  any  of  its  members.'  When  the  corporator's  application 
to  inspect  is  founded  on  his  general  right,  he  has  a  mandamm,  but 
when  it  is  founded  on  a  suit  pending,  he  obtiuns  a  rule.'  In  an 
action  by  one  corporation  agunst  another,  rules  were  made  absolute 
for  each  corporation  to  inspect  so  much  of  the  books  and  records  as 
related  to  the  subject  in  dispute.*  The  motion  for  the  rule  to  inspect 
and  to  have  copies  should  be  supported  by  affidavits  showing  the 
foundation  of  the  clwn,  the  application,  the  proper  officer,  and  his 
refusal.  The  rule  will  require  the  expense  attending  obedience  to 
be  borne  by  the  applicant,  and  will,  in  proper  cases,  allow  the  officer 
a  remuneration  for  his  trouble.  If  the  officer  disobey,  without  suf- 
fident  reason,  the  rule  to  allow  an  inspection  or  to  give  copy  of,  or 
to  produce  corporate  documents,  the  court  will  grant  an  attachment 
against  him.* 

§  561  (304).  Becords  as  Xrldenea  for  t&e  Corporation,  —  A  pub- 
lic or  municipal  corporation,  required  by  law  to  keep  a  record  of  its 

poration,  where  tbe  evidence  is  required  not.  I^i|K  *■  North  Curry,  4  Bam.  A 
in  a  civil  action.  Grant,  Clorp.  311.  Cieea.  95^  961.  Here  colorable  reai- 
In  People  v.  Cornell,  47  Biurb.  (H.  Y.)  dence  is  insufficient  to  constitute  a 
329,  it  ia  held  that  a  corpoiator  with-  person  an  inhabitant.  Kingc.  Saigent, 
out  any  Bpedal  or  privst«  interest  has  6  Term  R.  466 ;  King  v.  Richmond, 
the  riffht  to  inspect  and  take  copies  of  6  Term  R.  £60 }  Bruce  v.  Bruce,  2  B. 
all  public  documents  and  records,  under  &  P.  229,  note:  King  v.  llitchell,  10 
reasonable  restrictions  to  secure  the  East,  511;  Wojtbom  v.  Thomas^  7 
■afety  of  the  originals.  H.   a  G.    1.     The  English   Uunicipal 

'  Rex  t>.  Newcastle,  2  Stra.  1223;  Corporations  Act,  1882,  f  233,  provides 
Rex  V.  Lucas,  10  East,  23&;  Rex  v.  that  aaj  burgess  may^  inspect  the  pro- 
Pumell,  1  Wils.  242 ;  Rex  v.  Biid^man,  coedings  of  the  council  on  payment  of 
2  Stra.  1203 ;  People  v.  Mott,  1  How.  a  fee  of  one  shilling,  and  may  make 
Pr.  (N.  Y.)  247;  Cockbum  v.  Baafc,  13  copy  thereof;  may  also  inspect  the 
La.  An.  289;  People  c.  Walker,  9  Mich,  treasurer's  accounts  and  Freemen's 
328;  People  11.  Cornell,  47  Barb.  (N.Y.)  Roll  In  this  country  statutory  pn>- 
339;  post,  chapter  on  Mandamus.  visions  frequently  exut  respecting  the 

■  Edwards   n.    Veeey     Cas.  Temp,  right  to  inspect  corporate  records  and 
H&rdw.  12S;  Rex  v.  Babb,  3  Term  R.  to  demand  copies  thereof. 
£79,  £80;    Rex  v.  Bridgnian,  2  Stra.        '  Rex  v.  SheUey,  3  Term  R.  142. 
1203;   Grant  on  Corp.  312.  •  London  v.  Lynn  Regis,  1  H.  BL 

In  England  the  right  to  inspect  the  206 ;  Southampton  v.  Graves,  8  Term 
auditor's    report    extended    to    "any   R.  £92. 

inhabitant  or  ratepayer."  The  differ-  '  WiUc.  352,  363;  Grant,  311  et  teq. 
enoe  between  an  innabitant  and  a  rat«-  See  also  People  o.  Mott,  1  How.  Pr. 
pa^r  b  that  "inhdiitaDt"  means  a  (N.  Y.)  247;  Cockbum  v.  Bank,  13 
resident,  whether  a  ntepa^r  or  not.  La.  An.  289 ;  People  v.  Walker,  9  Mich, 
and  that  a  "ratepayer'  is  »  Twiwin  StoA. 
who  pays  taxes,  whether  a  r 
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public,  or  official  proceedings,  may  ttaelf  use  svch  records  as  evi- 
dence in  suits  to  which  it  is  a  party;  but  the  records  must  first  be 
properly  authenticated.'  Indeed,  in  actions  generally,  including 
actions  against  agents  or  officers  of  the  corporation,  as  individuals, 
the  original  minvtes  or  records  of  the  corporation  are  competent 
evidence  of  the  acts  and  proceedings  of  the  corporation.  Duly 
avihenticaied  copies  have  often  been  received  in  evidence  where  the 
original  document  or  proceeding  was  of  a  public  nature.* 

'  South  School  District  v.  BUkealee,  it  in,  and  may  be  requiicd  to  show 
13  Conn.  227;  Denning  v.  Roome,  6  where  it  has  Seen  kept,  and  how  it 
Wend.  (N.  Y.)  651 ;  Wood  n.  Jefferson  came  into  hia  poaaesson.  Rex  e.  Moth- 
County  Bank,  9  Cow.  (N.  Y.)  194,  205 ;  ereeU,  1  Stra.  93 ;  Rexo.  Thetfoid,  12 
Bute  V.  Van  Winkle,  25  N.  J.  L.  73 ;  Vin.  Abr.  90,  p.  16 ;  Willc.  3M ;  Glover, 
HcFarLane  v.  Triton  Ins.  Co.,  4  Denio  258.  A  book  containing  minutes  of 
(N.  Y.},  392 ;  HighWd  Tump.  Co,  v.  some  corporate  acts  which  occurred 
McKean,  10  Johns.  (N.  Y.)  154.  See  ten  years  ago,  entirely  written  by  the 
also  O'Hally  o.  McGinn,  63  Wis.  353,  relator's  clerk,  who  was  not  an  officer 
357.  Denninf  v.  Roome,  above  cited,  of  the  corporation,  and  appearing  never 
holds  that  the  original  minutet  or  to  have  been  kept  among,  or  esteemed 
records  of  the  corporation  of  a  city  aa,  one  of  the  corporate  documents, 
were  competent  evidence  of  corporate,  or  even  seen  before  the  present  appli- 
acta,  without  further  proof  of  their  cation  for  an  information,  is  not  ad- 
verity.  Records  of  corporation  held  missible  as  a  corporate  document.  Rex 
admisnble,  though  not  raquired  by  v.  Hothersell,  1  Stra.  93.  Nor  ia  the 
law  to  be  kept,  and,  where  detective,  copy  of  a  letter  made  fifty  years  ago 
explainable  by  parol  evidence.  Gear-  and  found  in  the  corporation  chest: 
hart  V.  Dixon,  1  Pa.  St.  224;  Adama  but  the  original  must  he  first  accounted' 
V.  Mack,  3  N.  H.  493,  499,  per  Ridtard-  for,  as  though  it  had  been  found  in  the 
ton,  C.  J.  possession  of  a  private  person.     R«x 

The  faUowing  points  have  been  de-  v.  Gwyn,  1  Stia.  401.  Nor  are  entries 
eided  re»pecting  English  corporatiom:  of  a  private  nature,  in  the  public  books 
Where  charters  or  corporation  books  of  a  corporation,  evidence  for  the  cor- 
are  to  be  given  in  evidence,  being  rec-  poration  in  support  of  a  right  which 
ords  or  instruments  of  a  public  nature,  they  claim,  for  this  were  allowing  the 
they  majr  themselvea  be  produced;  party  to  fabricate  evidence  tor  tnem- 
and  examined  copies  of  their  contents  selves.  Rex  v.  Debenham,  2  B.  &  Aid. 
may  also  be  given  in  evidence.  The  187 ;  Marriage  c.  Lawrence,  3  B.  &  Aid. 
Court  of  King's  Bench  will  not  make  144;  Grant  on  Corp.  318,  319,  and 
a  rule  to  produce  the  originals,  uoleaa  cases;  2  Phil.  Ev.  122;  Angell&Ames 
it  be  shown  by  affidavit  that  a  new  Corp.  }  679 ;  Willc.  344 :  note  cited  in 
entry,  erasure,  or  some  other  circum-  Darlimton  v.  Atlantic  Trust  Co.,  68 
stance,  renders  an  inspection  necessary.  Fed.  840 ;  25  U.  S.  App.  354,  362, 
To  give  books  this  public  character,  holding  that  a  private  entry  in  the 
it  must  appear,  if  they  be  questioned,  books  of  a  municipal  corporation  can- 
that  they  have  been  publicly  kept,  and  not  be  given  in  evidence  tor  the  cor- 
that  entries  have  been  made  by  the  poration.  The  Engliih  Mitnicipol 
proper  officer;  not  but  that  entries  Corporations  Act,  1882,  5  22,  provides 
made  by  other  persons  may  be  good,  that  "a  minute  of  the  proceedings  at 
if  the  town  clerk  be  dck  or  refuses  to  a  meetii^  of  the  coundl,"  duly  Agned 
attend  —  which,  however,  must  be  as  specified  in  the  act,  "shaQ  be  re- 
proved, and  the  reason  why  they  were  ceived  in  evidence  without  further 
not  made  bv  the  proper  officer  shown,  proof" ;  and  are  presumed  to  be  regu- 
Rex  V,  Mothersell,  1  Stra.  93;  Brocas  tar  and  valid,  "until  the  contrary  is 
V.  London,  1  Stra.  307;  Rex  v.  Gwyn,  proved."  How  such  proof  must  be 
1  Stra.  401 ;  Willc.  343 ;  Glover,  258 ;  made,  see  Reg.  v.  Thomas,  8  A.  A  E. 
Rexv.  Smith,  1  Stra.  126;  Grant,  318.  183. 

Whoever  produces  the  book  must  es-        '  Denningn.  Roome,  6  Wend.  (N.Y.) 

tablish  its  authority  before  he  delivers  651 ;  dting  Owings  v.  Speed,  5  Wbeat. 
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§  562  (305).  Kridential  Torce  of  Oommittee's  E«port.  —  An 
admission  by  a  corporation  of  a  fact  or  of  a  liabiUty,  duly  and  prop- 
erly made,  is,  of  course,  evidence  against  it.  But  a  municipal  cor- 
poration, by  accejAing,  that  is,  receiving  the  re-port  of  a  committee  of 
inquiiy,  does  not  admit  the  truth  of  the  facts  stated  therein ;  and 
such  a  report,  though  accepted  by  a  vote  of  the  corporation,  b  not 

admissible  in  evidence  against  it.'  In  an  action  of  asmmpait  against 

(TJ.  8.)  420,  424;    B«x  v.  Mothereell,  has,  however,  been  held  that  the  by 

1  Stra.  93;    12  Yin.  Abr.  90,  pi.   16.  laws  of  a  oorporation,  in  tbe  absence 

See  also   People  v.   Adama,   S   Wend,  of  Bpecial  proviEion,   muHt  be  proved 

(N.  Y.)  333 ;  Wood  «.  Jeffenon  County  by  the  production  of  the  by-laws  tliem- 

Bank,  9  Cow.  (N.  Y.)  194,  205 ;  AngeU  selvea,  as  these  are  the  primary  evi- 

6  Amea  on  Corp.  {  679;  Highland  dence.  Ltunbard  v.  Aldnch,  S  N.  H. 
Turnpike  Co.  v.  HcEean,  11  Johns.  31^  Moor  o.  Nenfield,  4  Me.  44;  Hal- 
(N.  ¥.)  154;  People  v.  Murr^,  57  lowell  &.  A.  Bank  v.  Hamlin,  14  Mass. 
Hich.  396 ;  O'Mally  v.  McGinn,  53  Wis.  178.  So,  id  the  ixXm  of  a  corporation, 
353.  la  Denning  v.  Rooroe,  rapra,  the  record  is  the  best  evidence.  Haven 
the  defendant  was  sued  in  his  indi-  v.  Asylum,  13  N.  H.  532.  See  also 
vidtud  capacity  for  removing,  by  order  Manning  v.  Gloucester  Fifth  Parish, 
of  the  city  council,  a  certain  fence  6  Pick.  (Mass.)  6;  Taylor  v.  Henry,  2 
erected  by  the  plaintiff.  The  defend-  Pick.  (Mass.)  397,  403;  Green  c.  In- 
ant  (although  it  was  argued  that,  be-  dianapolis,  25  Ind.  490.  It  may  be 
log  the  agent  of  the  corporation,  the  Kmanted  that  there  are  statutes  in 
latter  shoud  be  considered  as  the  party  various  States  under  which  certified 
and  its  own  records  as  incompetent  in  copies  would  be  receivable  in  evidence 
its  own  favor  to  justify  its  acts)  was  instead  of  the  originalB.  Licenses  from 
allowed  to  show  by  the  records  of  the  a  city  or  town  authorizing  persons  to 
corporation  that  the  fence  was  on  a  pursue  particular  empbymcuts,  Ac, 
portJon  of  the  public  street.  need   not   be   in   writmg.      Boston   v. 

The  clerk  of  a  citjr  or  town  is,  by  Shaffer,  9  Pick.   (Mass.)  415.     An  oi^ 

law,   tbe   proper   certifying   ofiicer   to  dinance  of  a  city  of  tftother  State  may 

authenticate  copies  of  the  votes  and  be  proved  by  producing  the  book  in 

ordinancea  thereof.     Such  copies  are  which  it  is  recorded,  or  by  a  sworn 

admissible  in  evidence   without  pre-  copy.     Louisville,  N.  A.,  4  CUc.  Ry. 

Uminary  proof,  as  in  ordinaiy  instni-  Co.  v.  Shires,  tOS  111.  617. 

menta,  of  the  genuineness  of  the  clerk's  '  Dudley  o.  Weston,  1  Met.  (Mass.) 

signature,    but   are,    of   course,    only  477 ;  followed  by  Collins  v.  Dorehester, 

prima  fade  evidence;    and  tbey  may  6  Cush.  (Mass.)  306;    and  both  relate 

be  shown  to  be  inaccurate,   false,   or  ing  to  defective   highways-     In  King 

forged.      Commonwealth   v.    Chase,    6  v.   Hardwick,    11    East,   57S,   a   rated 

Cuu).  (Mass.}  248.  parishioner  made  a  confession,  which 

Where  the  original  document  is  of  was  admitted  in  evidence  against  the 
a  public  nature,  and  would  be  evi-  parish,  on  the  ground  that  the  parisli 
dence  if  produced,  it  is  not  necessary  was  an  aggregate  corporation  or  com- 
to  show  tbe  document  itself,  for  it  pany,  of  which  he  was  a  member; 
may  be  required  at  many  places  at  compare  Mayor,  &c.  of  I>ondon  v.  Long, 
the  same  time;  for  that  reason  an  I  Camp.  22.  But  this  is  not  the  law 
immtdiaie  tworn  copy,  made  by  the  in  this  country,  and  it  may  be  safely 
proper  officer,  will  be  admitted.  Rex  laid  down  that  the  admission  of  a  cor- 
o.  Lord  George  Gordon,  Doug.  593 ;  I  porator  cannot  be  received  against  the 
Hul.  Ev.  406 ;  Willc.  344 ;  Glover,  259.  body.  Hartford  Bank  v.  Hart,  3  Day 
Grant,  318,  lays  down  the  rule  gener-  (Conn.),  493,  denying  King  v.  Hard- 
ally,  that  Bwom  copies  of  public  en-  wick,  supra;  Osgood  v,  Manhattan 
tries  in  books  of  public  corporations  Co.,  3  Cow.  (N.  Y!)  612,  623.  But  the 
are  admismble  wherever  the  originals  admissum  of  an  ojjicer  when  made  in 
would  be,  and  the  corpoiation  will  not  the  ordinary  course  of  his  official  duty, 
be  compelled  to  produce  their  books  and  within  the  scope  of  hia  powers,  may 
■a  court  except  for  reasons  shown.     It  be  admissible  against  the  corporation. 
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a  town  corporatioD,  to  support  his  cause  of  action,  the  plaintiff  pro- 
duced the  books  of  the  corporation,  by  which  it  appeared  that  the 
sum  demanded  in  the  declaration  had  been  allow«i  by  the  council 
to  the  plfuntiff  on  the  5th  of  September,  on  final  settiement,  at  which 
time  the  plaintiff  was  present  and  assented  to  the  settlement.  The 
defendant  contended  that  the  resolution  had  been  passed  by  mis- 
take, and  offered  to  show,  by  the  same  books,  the  passage,  three  days 
afterwards,  in  the  plaintiff's  absence,  of  a  resolution  rescinding  the 
amount  of  the  plaintiff's  account.  It  was  held  that  the  subsequent 
resolution  was  not  competent  evidence,  the  court  basing  this  opinion 
on  the  proposition  that  the  books  of  a  corporation  are  evidence 
against  it,  but  not  in  its  favor,  in  an  action  against  the  corporation  by 


Feyton  v.  St.  Hospital,  3  C.  ft  P.  363;  publication  molicioutiljr  they  were  en- 

Atwell  &  Amea  on  Ckjrp.   f  309;    lb,  titled  to  a  verdict.    jJuicey  v.  Bryant, 

feSS;  ante,  i  435,  note,  iLnd  cases.  30Me.46e;   an/efS  436-444. 

Notify  to  eorporaloT  or  member  is  not  Where  the  oJjicerM  or  agentt  of  a 

notice  to  the  oorporation ;  it  ahould  be  publvy  eorporuHon   have  no   ■pouxra  or 

forroalljr  given  aa  auch  tiD  the  author-  duUei  with  respect  to  a  given  matter, 

iied  head  or  proper  officer.     Fowles  their  individual  knowledge,  or  the  in- 

V.  "P^ffi,  3  Com.  B.  31;    Edwards  n.  dividual  knowledge  oC  the  inhabitants 

Grand  June.   Railroad  Co.,   1  Hyl.   &,  or  voters,  does  not  bind  or  affect  the 

Cr.  650, 859;  Grant  Corp.  315.    Lancey  corporation.    Harrington  v.  Berkshire 

brought  an  action  for  IiM  against  the  SchoolDistrict,  30  Vt.  155.   The  mayor 

mayor  and  clerk  of  the  city  of  Bangor  u  chief  executive  officer  of  the  dW,  and 

for  thefoUowing  statement  cont^nedin  notice  to  him  of  a  nuixmce  is  sumcient, 

their  annual  Import :  "  Balance  due  from  when  it  would  not  be  to  the  deii,  who 

John    Lonoey,    Collector,    S6,004.50."  ia  only  a  recording  officer  not  author- 

The  balance  was  shown  to  be  lees.    It  ized  to  act  upon  the  notice.    Niohola 

was  held  that  there  was  no  presump-  v.  Boston,  98  Mass.  39. 

tion  c^  law  that  the  offioen  of  a  city  '  Tuskidoosa   v.    Wright,    2    Port, 

or  town  knew  the  contents  of  the  city  (Ala.)  230,  citing  1  Stark.  Ev.  292; 

records,  and   no  rule  of  law  obli^ng  but  is  not  the  proportion  too  broadly 

them    to    be    acquainted    therewith;  stated? 
and  unless  the  defendants  made  the 
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CHAPTER  XV 

OBDINANCES  AND  BT-LAWS 


D^nitioD 

BeeoluUoiu  and  Ordin&nces  dis- 
tinguished 

When  ui  Ordinance  is  Neoeesaiy 

Aathorit]r  delegated  to  Munici- 
pnlities;  Nature  of  Ordinances     . 

Authority  of  Botirda  of  Health 
and  other  Administrative 
Boards  to  adopt  Rules  and 
R^ulations 

Ordinances  must  be  adopted  by 
Prooer  Body  and  in  the  Pm- 
acribed  Hode , 

Mandatory  Requirements  as  to 
Procedure < 

"  Only  One  Object  which  shall  be 
expressed  in  the  Title"    .   .    .     i 

Approval  of  Mayor i 

Evidence  ot  Adoption  of  Ordi- 

Motives  for  adopting  OnlinanoGS 
not  Subject  to  Judicial  In- 
quiry         680, I 

Jurisdiction  of  Equity  to  enjoin 
Enactment  of  Invalid  Oidi- 
nances      I 

Legislative  Officera  ore  not  per- 
sonally Liable  for  Adoption  of 
Ordinances     i 

Duration  and  Repeal  of  Ordi- 
nances      J 

Mode  of  conferring  the  Power; 
Construction  of  Grants  of 
Authority I 

Special  and  General  Grants  of 
Authority { 

Ordinances  cannot  enlarge  or 
change  the  Charter  or  Statute       I 

Ordinance  need  not  redte  Au- 
thority to  pass  it I 

Must  be  Reasonable  and  Law- 
ful         589, £ 

When  Ordinance  will  be  deemed 
Unreasonable f 

Must  not  be  Oppressive    .    .    .   .     I 

Must  be  Impartial,  Fur,  and 
General t 

Hay  regulate,  but  not  restrain. 

Trade £ 

~D  Restrunt  of  Trade    .     t 


Must  not  contravene  Common 
Right 696,697 

Ordi^noes  conferring  Discretion- 
uv  Powers  on  Ci^  Officers   .    .     598 

Validity  is  lor  the  Court,  and  not 
the  Jury,  to  det«rTmne    .    .    .     599 

Legislative  Authority  to  adopt 
what  would  otherwiae  be  Un^ 
reasonable  Ordinances  ....     600 

Must  be  Connstent  with  Public 
Legislative  Polity     ...     601, 602 

When  Publication  u  required     .     603 

Alternate  Modes  of  Publication    601 

Time  and  Method  of  Publication    606 

Proof  of  Publication 606 

Signing  and  recording  Ordi- 
nances      607 

Common-Law  Principles  adopted    608 

Statutory  Regulation  of  Fines 
and  Penalties  under  Ordi- 
nances      609 

Implied  Power  to  annex  Pecu- 
niary Penalties 610 

Charter  Mode  governs  .   .    .     611, 612 

Penalty  may  be  witjiin  fixed 
Limits     613 

Single  Offence  cannot  be  tnade 
Double 614 

limitation  of  Amount  ot  Pen- 
alties     616,616 

Power  of  Forfeiture  must  be  ex- 
pressly conferred 617 

Power  to  fine  does  not  include 
Power  to  Forfeit 618 

Judicial  Procedure  Necessaiy  in 
Some  Instances 619 

Forfeiture  of  Animals  at  Laige; 
Notice;   Legal  Proceedings  620,  621 

Same  Subject.     Notice     .    .     622,623 

Equity  mil  not  ordinarily  le- 
Ueve  against  Valid  Forfeitunt    624 

Power  to  enforce  by  Imprison- 
ment must  be  expressly  given     625 

Power  to  impose  Costs  as  Part  of 
Penalty    . 626 

Who  bound 627, 628 

Notice     629 

Distinction  between  Laws  and 
By-Laws;  Concurrent  Prohibi- 
tions, fto 630, 681 
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Author's  CoDclusionB 632 

Ordinances  denouncing  Statutory 

Offences 633 

In  England;    Civil  Actions  and 

Coinplfunts 634,635 

Same  Subject.    In  America    .    .     636 
Nature  of  Proceeding,  Civil  or 

Crinunal 637 

Same  Subject.    In  HasBachusetta    638 
Mode  of  pleading  Ordinances  .    ,     639 
RetluisiteB  of  Complaints     .     640,  641 
Action  in  Corporate  Name;   Pro- 
scribed Method  to  be  strictly 
followed;    Demand;    Notice  .     642 


Mode    of     Procedure,    Defences, 
Evidence,  &c 613 

Corporate   Sxistence   not   to   be 
questioned  in  such  Actions  .    .     644 

Ratification  of  Illegal  Ordinances 
by  Le^pslature 64S 

Ordinances  to  be  construed  rea- 
sonably     646 

Ordinances  Void  in  Part  ....     647 

Proof  of  Ordinances 648 

Presumption  of  Validity  . 

Injunction  againa'    "  ' 
of  Ordinances 


Definition,  Oeneral  Nature,  and  Common-Law  RafuisOea  of 
Ordinances 

§570  (307).  Daflnition.  —  Under  the  general  term  of  "ordi- 
nances" have  been  sometimes  included  all  the  regulations  by  which 
a  corporation  is  itself  governed,  including  special  charter  or  statute 
regulations,  as  well  as  by-laws.  In  this  country,  the  term  "ordi- 
nance" is  not  usually  applied,  if  ever,  to  charters,  or  acts  of  the 
leg^lature  respecting  municipal  corporations  regulating  their  powers 
and  mode  of  action,  but  is  limited  in  its  application  to  the  acts  or 
regulations  in  the  nature  of  local  laws  passed  by  the  proper  assembly 
or  governing  body  of  the  corporation.'  Indeed,  in  general  and 
professional  use  the  term  "ordinance"  is  almost,  if  not  quite,  equiv- 
alent in  meaning  to  the  term  "by-law,"  and  is  the  word  most  gen- 
erally used  to  denote  the  by-laws  adopted  by  municipal  corpora- 
tions. According  to  Lord  Coke,  the  word  "by"  or  "bye"  signifies 
a  habitation ;  and  thence  a  by-law  in  England,  and  a  by-law  or 
ordinance  in  this  countr)',  may  be  defined  to  be  the  law  of  the  in- 
habitants of  the  corporate  place  or  district,  made  by  themselves  or 
the  authorized  body,  in  distinction  from  the  general  law  of  the 
country  or  the  statute  law  of  the  particular  State.' 

■  Shuttuck  V.  Smith,  6  N.  Dak  6 

72,  c      ■■  ■ 

Bank  of  Commerce  v.  Grenada,  44  Fed.  Mr.  Chief  Justice  Shaa  otnerved  that  i 

Rep.  262,  263;   Chicago  4  N.  P.  R.  Co.  the  tenn  "by-law"  has  a  limited  and 

V.   Chicago,   174   111.   439,  445;    Crich-  peculiar  meaning,  and  is  used  to  demg- 

field  n.  Bennudez  Pav.  Co.,  174  111.  466,  nate   such   ordinances   or   regulations 

479;    State  v.  Swindell,  146  Ind.  527,  which  a  corporation,  as  one  of  its  j(^ 

532,  Quoting  text;    State  v.  Omaha  h  incidents,  has  power  to  make  with  re- 

C.  B.  R.  &  Co.,  1 13  Iowa,  30.  33,  quot-  spect  to  its  own  merabetB  and  its  own 

ing  text;    State  «.  Lee,  29  Minn.  44S,  concerns.    In  respect  to  municipal  and 

451,  dting  text;    Taylor  v.  Lambert-  masi   corporations  this   meamng   has 

ville,  43  N.  J.  Eq.  107.  112,  citing  tent,  been    somewhat  extended,  but   even 

Definition  and  Nature  of  Ordinatuxa  here  the  word  is  used  to  designate  such 

or  By-LawB.     In  a  caae  in  Massadtvr  ordinances  and  regulations  as  have  ref- 
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§  571.  SaiolnUoni  and  Oidinancoa  disUnffniBbfld.  —  It  has  been 
said  that  a  readvtion  is  an  order  of  the  council  of  a  special  and 
temporary  character,  while  an  ordinance  prescribes  a  permanent 
nile  of  conduct  or  goTemment.'    This  statement  of  the  character- 

erSDce  to  legitimate  and  proper  munici-  nam,  J.^  said:  "The  word  'ordin&nce^' 

pal  or  corporate  purpoaes.    There  is  a  as  appkcsble  to  the  action  of  a  munici' 

broad  distinction  between  the  power  of  pal  coiporation,  should  be  deemed  to 

a  public    corporation  to  make   "bv-  mean  the  local  laws  passed  by  the  gov- 

laws"  and  the  ^neral  power  to  malce  eming  body.     The  legislature  of  the 

"laws":  authonty  to  make  the  former  State  passes  laws  and  makes  rules  for 

does  not  include  tne  power  to  l^^ate  the  government  of  its  procedure.     So 

upon  general  subjects.    Commonwealth  a   municipal   corporatioD   passes   laws 

e.  Turner,    1   Cush.   (Mass.)  493.    See  called   'ordinances'   und  enacts   rules. 

alsoTaylori'.  Lambertville,43N.  J.Eq.  The  same  distinctioa  that  exists  bo- 

107.    A  municipal  by-law,  according  to  tween  laws  and  rules  made  by  the  1^- 

the  definition  of  a  distinguished  English  islatute  should  be  held  to  exist  between 

judge,  is  a  nile  obligatory  over  a  par-  ordinances   and    rules   enacted   by  a 

ticular  district,  not  oeing  at  variance  municipal   corporation."      See   to   the 

with  the  general  laws  of  the  realm,  and  same  effect,  Kepner  t>.  Commonwealth, 

being  reasonable  and  adapted  to  the  40  Pa.  St.  124,  130,  per  LoiBiit,  C.  3. 

purposes  of  the  comoration;   and  any  But  see  Swindell  o.  State,  143  Ind.  163; 

rule  or  ordinance  of  a  permanent  char-  and  State  v.  Swindell,  143  lad.  527, 

acter  which  a  corporation  is  empowered  where,  on  the  facts  of  the  cace,  a  con- 

to  make,  either  by  the  common  or  stat^  trary  conclusion  appears  to  have  been 

ute  law,  is  a  by-law.    Per  Parke,B.,Goa-  reached, 

lingr.  Veley,  19  L.  J.  (n. a.)  Q.  B.  135.  '  Creighton  o.  Manson,  27  Cal.  813, 

The  word  "ordinance,"  m  its  usual  629;    Pensacola  v.  Southern  Bell  Tel. 

and  primaij  sense,  meaiu  a  local  law,  Co.,  49Fla.  161;  ChicagodiN.  P.R.  Co. 

—  a  rule  of  conduct  prospective  in  its  v.  Chicago,  174  111,  439,  445,  per  Ma- 

operation,   and  applying  generally  to  gruder,  J.;    Paxton  v.   Bo^rdus,  201 

the  persons  and  thmgs  subject  to  the  111.  628,  640;   McDowell  e.  People,  204 

local    juiisdiction.     Oakland   v.   Oak-  111.  490,  502;    Blanchard  v.  BisseU,  11 

land  Water  Front   Co.,   118  Cal.   160,  Ohio  St.  96,  103,  per  ScoU,  J.;   Camp- 

193.    "The  ordinances  of  a  city  coun-  bell  v.  Oncinnati,  49  Ohio  Bt.  463,  470; 

cQ  are  the  l^slative  acts  of  a  subor-  Shaub  v.  I^jicaster  City,  156  Pa.  362; 

dinate  law-m^dng  power."  Per  Gainte,  Galveston  t).  Morton,  58  Tex.  409,  414. 

C.  J.,  in  San  Antoruo  *.  Berry,  92  Tex.  See  also  Tracey  v.  People,  6  Colo.  151, 

319,  324.     "The  word  'ordinance'  is  a  153.    "An  ordinance  is  the  form  proper 

term  of  settled  meaning.    It  means  a  for  the  city  l««ialation  and  requires  the 

local  law,  prescribing  a  general  and  per-  concurrence  of  the  executive  head  of  the 

manent  rule."    Ptr  Euioa,  J.,  in  C^ti-  municipal  government.     An   order   or 

■ens'  Gas  &  Min.  Co.  v.  Elwood,  114  retolvlton  is  the  form  proper  for  such 

Ind.    332,    338.      "The    words    'ordi-  acts  of  councils  as  are  temporary  or 

nance'   and   'bv-law'   are  used   inter-  ministerial  in  character  and  do  not  re- 

changeably  in  the  statute,  and  they  are  quire  executive  approval."     Per  WU- 

^nonymous."    Per  Olds,  J.,  in  Bills  v.  bams,  J.,  in  Shaub  ir.  Lancaster  Oily, 

Goshen,  117  Ind.  221,  225.    The  terms  156  Pa.  382,  365.    The  act  of  levying 

"ordinances,"    "rules,"   and    "r^;ula-  taxes,  by  whatever  name  it  may  be 

tions,"  when  used  in  a  statute  preecrib-  called,  is  property  in  the  nature  of  a 

ing  the  powers  of  a  municipality,  are  resolution.     It  is  of  a  temporary  cbar- 

iden^cal  m  meaning.    Chicago  &N.  P.  acter    and  prescribes   no   permanent 

R.  Co.  V.  Chicago,   174  III.  439,  447;  rule  of  govenunent.    la  the  absence  of 

Taylor  v.  LamtertvUle,  43  N.  J.  Eq.  a  s1,atutory  requirement  to  the  con- 

107,  112;    State  v.  Lee,  29  Minn.  451,  trary,  the  levy  may  be  made  by  reso- 

453;    Rutherford  v.  Swink,  96  Tenn.  lution.     Blanchard  v.  Bissell,  II  Ohio 

564,  567.  St.  98,  103.    To  the  same  effect,  Shut^ 

But  the  ndet  adopted  by  a  munici-  tuck  v.  Smith,  6  N.  Dak.  58,  73 ;  People 

pAl  body  for  its  procedure  cannot  be  v.  Lee,  112  HI.  113,  119. 

deemed     ordinances.       Armatage     v.  A  retol'ution  is  sufficient  to  authorize 

Fisher,  74  Hun  (N.  Y.),  167, 172.    Put-  the  payment  of  the  improvement  of  a 
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istics  of  resolutions  and  ordinances  points  out  generally  the  proper 
province  of  these  forms  of  municipal  action.  But  in  practical 
operation  the  distinction  between  a  resolution  and  an  ordinance 
depends  upon  the  formalities  attending  the  adoption  of  the  respec- 
tive acts.  A  resolution  properly  so  called  becomes,  when  not  con- 
trolled by  statute  or  charter,  operative  by  mere  adoption  by  the 
council,  whilst  an  ordinance  usually  depends  for  its  validity  upcMi 
approval  by  the  municipal  executive,  followed,  when  requued,  by 
recording  and  publication.  Of  the  two  methods  of  evidencing  a 
municipal  act  the  ordinance  is  the  more  deliberate  and  attended 
with  greater  solemnity.'  But  mere  form  vnU  not  affect  the  validity 
of  the  action  of  the  council  if  its  adoption  be  attended  by  all  the 

street  out  of  the  general  fund.    Shelby  to  the  executive  for  lus  approv&l.    A 

V.  Burlington,  125  Iowa,  343.    Deemer,  resolution  ia  ordinarilj  paned  without 

G.  J.,  said:    "The  legislature  having  the  fomu  and  delays  which  ore  eener- 

given  the  power,  and  there  being  no  oll^  required  by  ccnostitutions  and  mu- 

purpoae  of  assessing  the  cost  against  nicipal  charten  as  pre-requisites  to  the 

Abutting  property,  we  think  the  act  is  enactment  of  valid  lawa  or  ordinances. 

00  largdy  nunisterial  in  cliaract«r,  so  It  need  be  read  but  once,  and  may  tw 

evidently  intended  for  the  special  occa~  passed  by  a  viva  voce  vote,   without 

sion,  BO  largely  declaratory  simply  of  calling  for  the  ayes  and  noee,  where- 

the  will  of  the  corporation,  that  the  act  upon,     when    enerossed,     it    becomea 

need   not   be  evidenced   by  a   formal  operative."    Per  Thompson,  J.,  in  Cape 

ordinance.      A  resolution,  duly  passed,  C^rardeau  v.  Fougeu,  30  Mo.  App.  SSI. 

is  m  itself  sufficient     There  was  no  In  People  v.  Mount,  186  111.  560,  it  ia 

thought  of  adopting  a^rmanent  poUcy  said:  '^he  wise  and  salutary  provision 

in  passing  this  resolution.    It  had  refer-  of  the  statute  which  clothes  the  mayor 

ence  to  a  special  situation,  and   was  with  the  veto  power  may  be   defeated 

declaratory  of  the  will  of  the  dty  coun-  by  a  city  council  by  the  simple  electitm 

cil  in  a  given  matter,  and  was  lately  on  its  part  to  chuige  the  lonn  of  its 

ministerial  in  character.    It  was  simply  legislative    acts    into    resohitions,    in- 

a  carrying  out  in  the  particular  instance  stead  of  embodying  them  in  ordinances, 

of  a  power  expressly  granted  by  the  if  it  be  true  tHat  municipal  legislation 

legislature.    In  such  cases  an  ordinance  can   be  accomplished   by   r»dutioa." 

ia  not  generally  necessary."  So,  in  London  Mills  v.  White,  208  III. 

A  verlxd  motion  that  the  council  289,  302,  aS'g  105  111.  App.  146,  Mo- 
adopt  the  report  of  a  committee  recom^  grvder,  J.,  said:  "The  mayor  cannot 
mending  that  the  city  mtke  a  street  exercise  hia  supervisory  power  over  the 
lighting  contract  is,  when  made  and  action  of  the  council,  if  important 
carried,  a  "resolution"  of  the  council  municipal  legislation  takes  the  form  cd 
within  the  meaning  of  a  statutory  pro-  a  resolution.  The  responsibility  to  the 
viBion  giving  the  mayor  veto  power  people  can  be  less  easily  evaded  b  the 
over  "alt  ordinances  and  resolutions."  case  of  an  individual  than  in  the  case 
El  Paso  Gas,  E.  L.  &  P.  Co.  t>.  El  Paso,  of  a  body  of  men.  Where  so  important 
22  Tex.  Civ.  App.  309,  criticising  Cial-  an  act  is  done  by  the  common  council 
veston  V.  Morton,  68  Tex.  409.  as  the  granting  of  the  use  of  the  public 

'  State  V.  Bayonne,  36  N.  J.  L.  335.  streets   to   a   corporation,   the   mayor 

!' According  to  ordinary  paiiiamentary  should  have  the  power  to  veto  such  act 

practice,  a  resotuHoTi  ia  a  very  different  if,  in  his  judgment,  the  f(tAatinz  of  the 

thins  from  a  taw  or  an  ordinance.    A  privilege  or  franchise  is  unwiae  and 

nsofutloD  is  merely  a  suggestion  or  against   the  interests   of  the  people, 

direction  in  writing,  concurred  in  by  This  supervisoiy  power  of  the  mayor 

the  two  houses  of  the  assembly,  if  there  is  apt  to  be  defeated  where  the  result 

be  two  houses,  or  passed  by  one  house,  ia  accomplished  by  a  mere  resolution 

if  there  be  but  one,  and  not  submitted  instead  c^  an  ordinance." 
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solemnities  which  the  law  requires  in  the  case  of  an  act  complyiDg 
with  the  prescribed  form.  Thus,  when  the  statute  declares  that  the 
action  of  the  council  shall  be  evidenced  by  a  resolution,  the  fact  that 
it  is  embodied  in  an  ordinance  does  not  affect  it^  validity.  The 
ordinance  has  all  the  essential  elements  of  the  resolution,  and,  in 
addition,  is  adopted  by  a  more  formal  and  deliberative  procedure 
than  a  resolution.'  And  a  resolution  concerning  a  subject  which  is 
inherently  legislative  in  its  character  and  for  which  an  ordinance  is 
required,  will,  if  adopted  with  all  the  fonnahties  required  in  the 
case  of  an  ordinance,  be  regarded  as  an  ordinance  imd  given  effect 
accordingly.  The  substance,  and  not  the  form,  of  the  corporate 
act  is  what  governs.'  But  if  the  charter  requires  the  act  to  be  done 
by  ordinance,  a  resolution  cannot  receive  effect  as  an  ordinance  if 


_Z  N.  J.  L.  503,  the  charter  providM  tive.    But  a  direction  that  enactments, 

that  when  lands  were  dedicated  for  a  regulationa,     ordinances,     and      other 

street,  the  council  might,  by  TeaohUum,  formal  laws  shall  be  recorded  and  ad- 

witbout  other  proceedine,  accept  the  vertised  does  not  apply  to  all  acta  of 

dedication.    It  was  held  uat  the  adop-  council.   It  does  not  include  resolutions 

tion  of  the  more  fonnal  and  deliberate  which  are  not  in  their  nature  legisla- 

procedure  by  ordinance  did  not  affect  tive  and  which  do  not  take  the  place 

the  validity  of  an  acceptance  <rf  dedi'  of  ordinances.    Howard  «.  Olyphant, 

cated  lands.    MagU,  J.,  said;   "When  181  Fa.    191,    197.    See  also  Ake  o. 

the  charter  requires  actum  by  ordinaTtee  Mason,  101  Pa.  17,  21. 

which  is  taon  forma]  and  must  be  pn-  Beaoluiwn  directing  the  opening  of  a 

ceded  by  notice,  then  action  by  the  sticet  held  to  require  recording  and 

more  speedy  and  leas  fonnal  resolution  publication  as  an  ordinance,  and  to  be 

will  not  be  sufiicient.     But  when  the  mvalid  for  failure  to  comply  therewith. 

council,  autborited  to  act  by  simple  Sower  v.  Fhi]adel))hia,  35  Fa.  St.  231. 

resolution,  adopt  the  more  formal  mode  Similarly  a  resolution  by  the  city  coun- 

irf  en>te8fiinK  their  resolves,  which  is  cit   to   revoke   a  contract  for  grading 

called  an  ordinance,  and  thus  accept  a  streets  and  to  enter  into  a  new  contract 

dedication,   the  action   would,  in   my  must  be  adopted  with  all  the  formali- 

judgment,  satisfy  the  requirements  of  ties  applicable  to  ordinances.     Mar- 

the  statute."  shaU  v.  Allegheny  Gty,  59  Fa.  455. 

'  Alma  t).  Guaranty  Sav.  Bank,  60  Also  a  resolution  instructing  the  sus- 

Fed.  Rep.  203;  Crebs  v.  Lebanon,  98  pension  of  the  work  of  constructing  a 

Fed.  Rep.  H9;  Tipton  v,  Norman,  72  eewer.    Wain  v.  Fhiladelphia,  99  Pa. 

Ud.  380;  Springfield  v.  Knott,  49  Mo.  330. 

App.  612;  San  Antonio  v.  Micklejohn,  Where  the  power  to  make  ordinances 

89  Tex.  79,  81.      In  Pennrylvania,_  the  and  by-laws  is  general,  and  no  form  In 

word     "ordinance"    when    used    in  a  which  these  sh^  be  enacted  or  passed 

statute   includes  a  resolution  of   the  is  prescribed,  it  was  held  that  an  ordi- 

citv  council  on  a  subject  matter  which  nanee  reflating  the  city  markets,  and 

is  letpslative  in  its  nature.    A  resolu-  containing  a  prohibition  and  annexing 

tion  la  but  another  name  for  an  ordi-  »  penalty  was  valid,  notwithstanding  it 

nance;   and  if  it  be  a  legislative  act,  purported  by  its  terms  to  be  a  resoiu- 

it  is  immaterial  whether  it  be  called  a  tion.    In  substance  it  was  an  ordinance 

resolution  or  an  ordinance.     But  while  or  regulation^  and  the  form  in  which  it 

legislation  by  the  council  may  be  by  was  passed  did  not  make  it  void.    Mu- 

ordin«ice   or  resolution,   the   require-  nicipality  No.  1  v.  Cutting,  4  La.  An. 

ments  which  are  essential  to  the  valid-  335. 
i^  of  an  ordinance  must  be  observed 
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it  is  not  affirmatively  established  that  it  was  passed  with  all  the 
formalities  and  published  in  the  same  manner  as  an  ordinance.' 

§  572.  Vben  ui  Oidlutnctt  ia  KMesswy.  —  The  general  rule  has 
been  laid  down  by  many  decisions  that  when  the  charter  commits 
the  decision  of  a  matter  to  the  council,  and  ia  silent  as  to  the  mode,  — 
neither  expressly  nor  by  necessary  or  clear  implication  requiring 
the  action  of  the  council  to  be  in  the  form  of  an  ordinance,  —  the 
decision  of  the  council  may  be  evidenced  by  resolution,  and  need 
not  necessarily  be  by  ordinance.'  This  rule  has  been  laid  down 
without  any  qualification  restricting  it  to  those  acts  and  decisions 
which  are  of  a  special  and  temporary  nature  and  which  do  not  in- 
volve any  permanent  rule  of  conduct  or  government.  But  when 
the  statute  requires  that  an  act  of  a  municipahty  be  done  in  the 
form  of  an  ordinance,  or  if  such  requirement  is  implied  by  necessary 
or  clear  inference,  the  act  can  only  be  done  in  that  form,  or  perhaps 
its  legal  equivalent,  and  a  resolution,  especially  if  not  adopted  with 

■  Wheeler  v.  Poplar  Bluff,  149  Ho.  to  purchase  hook  and  ladder);    Mo- 

36,  43;  Bolton  v.  Poplar  Bluff,  173  Mo.  Gavock  v.  Omaha,  40  Neb.  64  (axing 

89,  47;  Cape  Girardeau  tr.  Fougeu,  30  grade  of  street);    Uncoln  St.  R.  Co. 

Ho.  App.  551.  t>.  Lincoln,  81  Neb.  109,  144;    Stote  v. 

*  Atchison  Board  of  Education  v.  Jerscj'  City,  27  N.  J.  L.  493  (constnuv 

De  Kay,  148  U.  S.  591,  598  (consent  to  tion  of  sewer) ;   Green  «.  Cape  May,  41 

iaaue  ol  dty  bonds  by  board   of  edu-  N.  J.  h.  45  (purchase  of  fire  ennne); 

cation);  Auna  v.  Guaranty  8av.  Bank.  Burlington  v.  Deimison,  42  N.  J.  L. 

60  Fed.  Rep.  203  (submisaion  of  bond  165  (purchase  of  fire  engine) ;    ButW 

isBue    to    electora);      Illinois    Sav.    A  i    "        '      ■■"•■'-■'       ■■  ■ 

Trust  Co.  V.  Arkansas  City,  76  Fed.  L  

Rep.  171  (contisct  for  construction  of  N.  J.  L.  325;  Avis  e.  Vineland,  55 
water  works) ;  Roberts  t>.  Faducah,  95  N.  J.  L.  285,  287  (repair  and  improve- 
Fed.  Rep.  62  (refunding  indebtedness  meat  of  streets) ;  Brady  n.  Bayonne,  57 
of  city);  Offdea  CSty  v.  Weaver,  108  N.  J.  L.  379  (contract  for  water  sup- 
Fed.  H^.  564  (contract  for  construe-  ply) ;  Halsey  r.  Rapid  Tianait  St.  R. 
tion   of   water   works   and   for   water  Co.,  47  N.  J.  Eq.  380,  391   (coneent  to 


Lo6    Angeles    Gas    Co.    v.  street  railroad}-;    Waco  n.  Frather,  90 

louonnan,  61  Cal.    199   (contract   for  Tex.  80  (contracting  for  pavingstreet) ; 

street  lighting);    Pollok  v.  San  Diego,  Green  Bay  v.   Brauns,   50  ^'      ""' 

11D  r.i     ait   /.»«v.i »........,<.   ^  - ^„i  /c; iX «..:>..• ....,». 


construction  of  water  works);    Quincy  within    corporate    limits).      Where    a 

e.  Chicago,  B.  &  Q.  R.  Co.,  92  111.  21  dty  has  power,  by  charter,  to  make 

(grant  of  right  to  lay   iwlroad   track  "ordinances,    rules,    resolutions,    and 

in  street);    Crawfordsville  t>.  Braden,  by-laws,"   which  are  required  to  be 

130   Ind.    149    (erection   of  plant   for  passed  by  the  vote  of  a  majority  of 

electric   light};    Merchants    Union   B.  the  council  and  .signed  by  the  mayor. 

Wire  Ol.  V.  Chicago,  B.  &  Q.  R.  Co.,  an^  form  of  pro<^edure  may  be  adopted 

70  Iowa,  105  (grant  of  right  of  way  for  if  it  appears  upon  the  record  in  a  per- 

Btreet  railway) ;    Smaliey  v.  Yates,  36  manent  form,  ~-  as,  by  a  record  in  the 

Kan.  519;    h.  c.  41  Kan.  550  (agree-  minutes  of  an  oral  motion  with  the 

ment   to  execute  and  deliver  water  vote  thereon.     Green  Bay  v.  Brauns, 

works  bonds  to  purchaser) ;    C^Heton  50  Wis.  204. 
V.  Washington,  38  Kan.  726  (contract 
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all  the  formalities  of  an  ordinance,  is  not  sufficient.*  But  the  ques* 
tion  whether  an  ordinance  b  required  by  necessary  or  .clear  im- 
plication is  one  which  is  by  no  means  free  from  doubt  The 
charter  of  a  city,  or  the  statutes  under  which  tt  is  organized,  usually 
contain  an  express  grant  of  powers  which  the  legislature  deems 
essential  to  the  government  of  the  municipality.  There  is  usually 
also  a  grant  authorizing  the  council  to  enact  all  ordinances  which 
may  be  necessary  to  carry  these  powers  into  effect,  and  it  is  fre- 
quently declared  in  addition  that  tlie  legislative  power  of  the  mu- 
nicipality shall  be  vested  in  the  council.  Under  a  grant  of  powers 
so  framed  is  it  necessarily  implied  that  the  acts  of  the  council  in  the 
execution  of  the  powers  so  conferred  shall  be  by  ordinance  ?  From 
a  consideration  of  charter  authority  of  this  nature  some  courts  seem 
to  hold  that  the  council  can  only  act  by  resolution  in  the  case  of 
acts  which  are  merely  administratiTe  and  of  a  temporary  natiu«, 
i.  e.,  in  the  transaction  of  ordinary  business  of  an  execudve  or 
administrative  character,  and  that  in  the  case  of  all  acts  of  a  per- 
manent nature  involving  a  rule  of  conduct  or  permanently  affecting 
the  government  and  welfare  of  the  city,  the  corporation  must,  of 
necessity,  evidence  its  action  by  an  ordinance  adopted  with  all  the 
formalities  prescribed  by  the  charter  or  by  statute.*     But  the  rule 

>  Nat.  Bank  of  Commerce  «.  Gre-  N.  J.  L.  15S;  Cross  v.  Moniatown,  18 
nada,  44  Fed.  Rep.  262;  Morristown  N.  J.  Eq.  305;  Taylor  v.  lAmbertville, 
f>.  East  Tennesaee  Te).  Ck>.,  115  Fed.  43  N.  J.  Bq.  107,  111;  Packard  v. 
Rep.  304,  307;  Hobt  n.  Savannah  Beiven  Neck  R.  Co.,  48  N.  J.  Eq.  281; 
Elect.  Co.,  131  Fed.  Rep.  931,  942;  Noel  r.  San  Antonio,  11  Tex.  Civ.  App. 
Pensacola  v.  Southern  Bell  Tel.  Co.,  49  580.  A  decisioD  of  the  council  to  con- 
Fla.  161;  Carlyle  v.  Clinton,  140  111.  struct  sewers  and  dmins  is  a  leeislative 
612;  East  St.  Louis  v,  Albrecht,  150  act  which  must  be  evidenced  b^  an 
m.  506;  Chicago  &  N.  P.  R.  Co.  v.  ordinance  under  a  charter  provision 
Chicago,  174  IlT.  439,  446;  People  v.  requiring  any  legislative  act  of  the 
Uount,  186  111.  560,  573;  Bills  v.  council  to  be  bv  ordinance.  Pateraon 
GoBhen,  117  Ind.  221,  227;  State  v.  v.  Bamet,  46  N.  J.  L.  62.  The  word 
Newton  County  Com'rs,  165  Ind.  262,  "ordinance"  is  inapt  to  fdgnify  the 
270;  Newman  t>.  Emporia,  32  Kan.  election  of  an  officer,  and  it  will  not 
456;  Trenton  v.  Coyle,  107  Mo.  193;  be  construed  to  apply  thereto  in  the 
Cape  Girardeau  v.  Fougeu,  30  Mo.  App.  absence  of  an  express  requirement. 
551,  557;  Weetport  v.  Mastin,  62  Mo.  Volk  *.  Newark,  47  N.  J.  L.  117,  122. 
App.  647;  Lincoln  St.  R.  Co.  v.  Lin-  '  Cal^omui.  In  Creighton  v.  Man- 
cob,  61  Neb.  109,  144;  State  n.  Bergen,  son,  27  Cal.  613,  629,  where  the  va- 
33  N.  J.  L.  30;  State  v.  Hoboken,  35  Jidity  of  a  street  improv^nent  was 
N.  J.  L.  205;  State  V.  Bayonne,  35  involved,  Bhodet,  J.  said:  "It  is  a 
N.  J.  L.  335;    Hunt  r.  Lambertville,   general  rule  that  the  l^istative  depart- 

45  N.  J.  L.  279;   Paterson  v.  Bamet,  ment  of  the  city  government  can  act 

46  N.  J.  L.  62;  Vanderbeck  v.  Ridge-  only  through  the  medium  of  on  ordl- 
wood,  50  N.  J.  L.  514;  Halae^  tt.  nance,  unless  the  organic  law  epeciaUy 
Newark,  54  N.  J.  L.  ICQ;  Avis  tt.  provides  another  mode." 
Tineland,  55  N.  J.  L.  285;  West  Jersey  CtAorado.  In  Central  CSty  e.  Bears, 
Traction  Co.  tt.  Shivers,  58  N.  J.  L.  124 ;  2  Colo.  588,  it  is  eaiA  that  when  power 
Conover  tt.  I^ng  Branch  Commission,  is  expressly  conferred  to  enact  ordi- 
65N.  J.  L.  167;  Sproul  «.  Stockton,  73  nances  for  the  purpose   of   carrying 
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which  excludes  the  adoption  of  a  resoluUon  in  acts  of  a  legislative 
natute  or  which  permanently  affect  the  government  and  welfare  of 

into  effect  the  charter  powers^  the  au-  there  waa  no  express  provieioii  oe  to 
thority  conferred  od  the  council  should  the  fonc  in  which  thia  power  should  be 
generally  be  exercised  in  that  way.  exercised.  It  waa  held  that  the  grad- 
Tbe  court  held  that  under  exprees  ing  of  streets  was  included  in  the  gen- 
power  to  fix  the  compensation  of  offi-  er«l  power  to  pass  ordinances  ta  im- 
cers,  a  resolution  was  insufficient.  prove  the  comfort  and  convenience  of 

Florida.  When  the  statute  makes  the  city;  that  authority  to  pass  ordi- 
no  provision  for  the  paasBce  of  resdu-  nances  on  that  subject  required  the 
tions  by  cities,  and  on^  mentions  power  to  be  exercised  in  that  mode; 
ordinances,  an  exercise  (»  It^i^tive  and  that,  on  a  subject  so  important  to 
power  must  be  by  oidinance.  Reso-  the  property  owners  as  fixing  or  chang- 
lutions  can  only  be  adopted  for  the  ing  the  Krade  of  a  street,  the  statute, 
tiansaction  of  ordinary  business  of  a  by  imphcation,  if  not  expressly,  re- 
temporary  or  ministerial  character,  quired  a  change  of  grade  to  be  made  by 
Pensacola  v.  Bell  Southern  Tel.  Co.,  ordinance.  In  Cascoden  v.  Waterioo, 
49  Fla.  161.  106  Iowa,  673,  a  taxpayer  sought  to 

In  Iliinoii,  the  rule  seems  to  have  restrain  the  creation  of  a  new  ward  in 
been  adopted  that  legislative  acts  a  city.  The  statute  expressly  author- 
must  be  by  ordinance  only,  and  the  ised  the  council  to  create  and  chance 
court  seems  to  found  this  rale  on  two  the  dty  wards,  but  was  silent  on  t£e 
features,  viz.;  (1)  tbe  power  to  enact  subject  of  the  manner  in  which  it 
ordinances  and  (2)  charter  powers  con-  should  be  done.  It  was  given  express 
fened  upon  the  common  council.  Thus,  power  to  make  ordinances  "for  canV' 
in  Chicago  &  N.  P.  R.  Co.  v.  Chicago,  ing  into  effect  and  dischaiving  the 
174  111.  439,  446,  where  these  elements  powers,  and  duties  conferrecT'  on  it. 
concurred,  Magntder,  J.,  said:  "Acts  It  was  held  that  a  change  of  wards 
of  the  city  which  have  for  their  object  was  a  permanent  matter  affecting  the 
the  carrving  into  effect  of  charter  government  of  the  city,  and  could  only 
powers  tliUB  granted  [by  enumeration  be  effected  by  ordinance.  In  Martin  o. 
of  the  powers  which  the  city  council  Oskaloosa,  126  Iowa,  680,  685,  the 
may  exercise]  ore  l^lslative  in  their  court  recognized  and  reaffirmed  these 
character,  and  it  is  well  settled  that  decisions,  saying:  "Under  our  statutory 
acts  of  municipal  corporations  which  provisions^  it  may  perhaps  very  prop- 
are  legislative  m  their  character  must  erly  be  said  that  the  general  authority 
be  put  in  the  form  of  ordinances  and  to  provide  how  a  power  conferred  by 
not  of  mere  resolutions."  To  the  same  the  legislature  shall  oe  exercised,  should 
effect,  Claflin  n.  Chicago,  178  HI.  649;  be  by  ordinance  rather  than  by  a  reso- 
Altamont  v.  Baltimore  ft  0.  S.  W.  R.  lution."  But  in  this  case  the  court 
Co.,  184  111.  47  (requiring  flagman  at  also  introduced  a  further  distinction, 
railroad  crossing) ;  People  v.  Mount,  and  held  that  where  the  statute  speci- 
186  111.  560,  571;  UcDowell  f.  People,  fies  the  procedure  to  be  followed, 
204  III.  499,  502;  London  Hills  v.  leavine  nothing  to  be  determined  by 
White,  208  111.  289,  297,  aff'g  105  Bl.  generd  ordinance,  all  that  the  city  is 
App.  146.  reauired  to  do  is  to  take  the  steps  pro- 

Imoa.  In  McManus  v.  Homaday,  vided  by  statute,  and  a  resolution 
99  Iowa,  507,  the  action  was  brought  to  adopted  for  that  purpose  is  sufficient 
establish  and  foreclose  the  lien  of  a  in  tne  absence  of  an  express  require- 
street  paving  assessment.  The  defence  ment  of  an  ordinance, 
was  tuat  tne  grade  had  not  been  Permaylva.'nia,  In  Kepner  o.  Corn- 
changed  by  ordmance.  The  pliuntiff  monwealth,  40  Pa.  St.  124,  the  court 
relied  on  a  resolution  as  suffident.  used  language  irnporting  that  ordi- 
The  city  charter  authorized  tbe  coun-  nances  or  resolutions  adopted  with  tlX 
cil  to  make  such  ordinances  as  might  the  formalities  of  ordinances  are  neoc«- 
be  necessary  "to  provide  for  the  safety  sary  in  all  l^islative  matters,  TTw 
.  .  .  and  improve  the  .  .  .  comfort  and  council  passed  a  resolution  dir«ctiiu; 
convenience  of  the  city."  Power  was  the  mayor  to  sign  certain  coupon  bcmtS 
also  conferred  on  the  council  to  rtvu-  in  renewal  of  a  loan  on  s%htly  differ- 
Ute  the  grade  of  streets  and  alleys,  but  ent  terms.    The  court  hdo  that  it  was 
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the  municipality  does  not  prohibit  the  adoption  of  resolutions  in 
connection  with  those  details  incident  to  a  legLslative  matter  which 


Ba  "of  very  Uttte  importance,"  said  nesB  by  order  or  reeolution," 
with  reference  to  charter  authority  to  tended  to  apply  only  to  tempor&tv  or 
the  council  to  make  "by-laws,  ordi-  miniaterial  acts,  and  does  not  include 
nances,  reaolutionSj  and  re^ulatiotts"  legislative  acts.  The  reasons  influeno- 
and  a  charter  provision  requiring  "by-  ing  the  court  in  reaching  this  decision 
lawB  and  ordinances"  to  be  submitted  were  that  the  use  of  the  words  "order 
to  the  mayor:  "Certoinlv  there  is  and  resolution"  necessarily  implied 
some  distinction  between  tneae  words  acts  of  a  temporary  or  adnuniatrative 
in  ordinary  usage.  Bemlation  is  the  character,  and  that  this  meaning  was 
most  general  of  them  all,  meaning  any  snphaeiEed  by  the  use  of  the  words 
rule  for  the  onjering  of  affairs,  pubUc  "transact  business"  in  the  second 
or  private  1  and  it  thus  becomes  the  clause  of  the  statute  quoted  above, 
generic  term  from  which  all  the  others  WHiiamt,  J.,  said;  "There  is  a  well- 
are  defined,  specified,  or  differentiated,  marked  oistmction  between  acts  that 
Ordinance  is  the  next  moet  geneisl  are  legislative  and  that  lay  down  a 
t«rm^  including  all  forms  of  r^;ulation  rule  of  acUon  for  the  dtiaen  or  the 
by  civil  authority,  even  acts  of  parlia-  city,  and  acts  that  relate  to  the  daily 
ment.  With  us  its  meaning  is  usually  administration  of  municipal  affaire. 
confined  to  corporation  regulations.  The  latter  may  well  be  described  as 
Ordinanoee  are  all  sorts  of  rules  and  'bunneaB'to  be  transacted  by  councils 
by-laws  of  municipal  corporatjons.  and  may  properly  be  left  to  them  to 
Ordinary  usage  shows  this.  .  .  .  Reto-  dispose  of  ^  order  or  resolutions." 
IvtUm  is  only  a  less  solemn  or  lees  In  Jones  v.  Schuylkill  Light,  H,  &  P. 
usual  form  of  an  ordinance.  It  is  an  Co.,  202  Pa.  164,  the  coi^  had  under 
ordinance  still,  if  it  is  anything  iit-  consideration  the  provision  of  the 
tended  to  regulate  any  (tf  the  affairs  of  borough  statute  which  requires  that 
the  corporation.  If  the  word  'ordi-  "every  ordinance  and  reeolution  which 
nances'  in  the  Act  of  Aasemblv  does  shall  be  passed  by  council"  shall  re- 
not  include  such  resolutions,  the  law  quire  the  approval  of  the  chief  buigess, 
tMt  requires  ordinances .  to  be  sub-  or  shall  be  passed  over  bis  veto,  and 
mitted  to  the  mayor  for  bis  approval  shall  be  recorded  and  advertised;  and 
is  of  no  force  at  all,  because  it  allows  it  held  that  these  requirements  applied 
ita  substantial  purpose  to  be  defeated  to  all  acts  of  the  council  by  ordii^ce 
by  giving  to  ordiitances  the  form  of  or  resolution  which  are  of  a  legislative 
resolutions.  .  .  .  Ordiiumce,  then,  is  character,  but  not  to  those  which  are 
the  generic  term  for  acts  of  council  merely  ministerial  or  executive.  It 
affecting  the  affaire  of  the  corporation:  declared  that  generally  under  the  firet 
Bitd  we  can  make  no  difference  founded  class  are  permanent  r^;ulaUDns  for  the 
OD  tbe  difference  of  d^^ee  in  which  govenunent  of  the  borough,  the  grant- 
they  affect  these  affaire."  In  keepng  mg  of  privil^es  to  occupy  streets,  and 
witn  the  views  expressed  in  the  tore-  the  creation  of  liabilitv  by  contract; 
going  case,  the  courts  of  Ptnnt^vania  whilst  under  the  sccona  are  the  trans- 
Btrictly  liinit  the  province  tS  resolu-  action  of  current  business,  the  ordinary 
tioDS  to  acts  of  administrative  or  administration  of  municipial  affaire,  and 
executive  nature  and  construe  statu-  the  awarding  of  contracts,  which  have 
toiy  grants  of  authority  in  such  been  previously  authorized  by  ordi- 
maoner  as  to  limit  the  power  of  the  nance.  See  also  Commonwealth  e. 
council  to  act  by  resolution  to  acts  of  Diamond  National  Bank,  9  Pa.  Super, 
a  temporary  or  administrative  char-  Ct.  118.  Hence,  it  was  further  held  in 
aeter,  unless  tbe  statute  expreMly  au-  Jones  v.  Schuylkill  Light,  E.  &.  P.  Co., 
thorises  its  adoption  in  other  cases.  202  Pa.  164,  supra,  that  a  resolutioD 
In  Shaub  V.  Lancaster  CSty,  156  Pa.  of  the  borough  council  awarding  a 
362,  it  was  held  that  a  statute  which  contract  for  lighting  the  streets  for  a 
provides  that  "any  order  or  resotu-  term  of  five  years  must  be  submitted 
tion"  of  either  bianch  of  the  council,  to  the  chief  ouijiess  for  his  approval 
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are  of  a  purely  business  and  executive  character.  Thus,  if  an 
ordinance  has  been  adopted  respecting  the  matter,  the  executive 
details  required  to  apply  the  ordinance  to  matters  arising  subse- 
quent to  ib  enactment  may,  in  some  instances  at  least,  be  authorized 
by  resolution.'  It  is  also  generally  lud  down  that  when  an  ordi- 
nance has  been  enacted  by  the  municipality  it  cannot  be  amended, 
repealed,  or  suspended  by  a  resoluticm.  That  can  only  be  done 
by  ordinance  enacted  widi  all  due  formality.' 

when  no  ordinance  or  resolution  duly  Co.,  202  Fs.  IM) '  lAndsdowne  v.  (Sti- 
submitted  to  him  and  advertiaed  and  seaa'  £1.  L.  &  P.  Co.,  206  Pa.  !S8; 
recorded  has  previously  been  adopted  Straub  v.  Pittsburgh,  13S  Pa.  356. 
providing  for  the  manner  of  lightjng  When  the  making  of  a  contract  by 
and  au^orizing  the  making  en  th«  certain  committed  is  authorized  oy 
contract-  But  when  an  ordi^nce  has  ordinance,  "aubject  to  confirmation 
been  adapted  for  that  purpose,  a  reso-  by  the  common  council,"  oonfim>ftti<m 
lution  awarding  a  contract  for  lighting  by  resolution  is  sufficient.  A  fiuiher ' 
streets  is  not  a  lagislative,  but  a  min-  oidinance  is  not  required.  San  Fran- 
isterial  act  in  the  nature  of  a  business  cisco  Gaa  Co.  v.  San  Franciaco,  6  CaL 
transaction  relating  to  the  business  190.  Where  a  board  of  health  has  ex- 
affaiiB  of  the  munidptility,  and  does  press  power  to  adopt  ordinances,  and 
not  require  to  be  recorded  and  pub-  pursuant  to  such  power  it  has  pa^ed  a 
lished  as  an  ordinanoe.  Seitziager  v,  general  ordinance  regulating  the  re- 
Edison  El.  111.  Co.,  IS7  Pa.  S^  (as  moval  and  disposition  of  night-soil, 
explained  and  qualified  in  Jones  v.  providing  among  other  things  that  it 
Scnuylldll  light,  H.  &  P.  Co.,  202  Pa.  should  not  be  deposited  on  any  grounds 
164);  Landsdowne  o.  Qtiiens'  El.  L.  "unless  pursuant  to  a  special  permit 
&  F.  Co.,  206  Pa.  188.  Similarly  from  the  board,"  the  permit  may  beby 
when  the  sale  of  (uty  lands  has  been  siinple  resolution.  The  requirement  of 
duly  authorized  by  ordinance,  and  the  an  ordinance  does  not  include  the  issu- 
ofBcers  have  been  directod  as  to  the  ance  of  a  permit  aft«r  an  ordinance  i^u- 
manner  of  making  the  sale,  Ac.,  an  lating  the  matt«r  has  been  adapted, 
acceptance  of  an  offer  therefor  is  a  Courter  v.  I^ewark,  54  N.  J.  L.  325. 
merely  ministerial  act  which  may  bo  ■  Jones  v.  McAlpine,  64  Ala.  511; 
by  resolution.  Straub  v.  Pittabuigh,  ffibbard  v.  Chicago,  173  Dl.  91;  People 
133  Pa.  356.  The  payment  of  the  v.  Mount,  1S6  111.  560;  Poxton  v. 
debts  of  the  mumcipality  lawfully  Bceardus,  201  HI.  628,  640;  American 
incurred  in  the  daily  administration  Hide  &  L.  Co.  v.  Chicwo,  203  Dl.  451; 
of  its  aflurs  is  purely  ministerial,  and  Hope  v.  Alton,  214  lU?  102,  afT'g  116 
may  be  directed  by  order  or  resolu-  III.  App.  116;  Bloomington  &  N.  R. 
tion.  Commonwealth  v.  Diamond  Co.  v.  Bloomington,  123  Dl.  App.  639, 
National  Bank,  9  Pa.  Super.  Ct.  118.     645;    Hearst's  Chicago   American  v. 

But  a  statute  which  provided  that  Spiss,  117  HI.  App.  436;  Bills »,  Goshen, 
"the  city  council  may  by  ordinance  117  Ind.  221;  Swindell  v.  State,  143 
prescribe  general  rules  as  to  the  mo-  Ind.  153;  State  v.  Swindell,  146  Ind. 
terials  to  be  used  and  the  mode  of  527;  Chicago,  I.  &  L.  R.  Co.  v.  Salem, 
executing  the  work  under  all  future  166  Ind.  71;  Cascaden  v.  Waterloo, 
oontmcts  was  construed  to  be  pei^  106  Iowa,  673,  681 ;  Ryce  t>.  Osage,  88 
misuve  only  and  not  mandatory,  and  Iowa,  568;  Cape  Girardeau  v.  Fougeu, 
it  wan  held  that  the  city  council  might  30  Mo.  App.  551, 557 ;  Hiaey  v.  Charies- 
adopt  plans  and  specifications  for  a  ton,  62  Mo.  App.  381;  San  Antonio  v. 
street  improvement  by  resolution  Mickleiohn,  89  Tex.  79.  That  a  by-law 
merely.  Santa  Cru2  Rock  Fav.  Co.  v.  or  ordinance  can  only  be  reptnled  by 
Heaton,  105  Cal.  162.  See  also  Haugh-  the  same  body  by  and  in  the  same 
awout  V.  Raymond,  148  Col.  311.  maimer  in  which  it  was   enacted,  see 

>  Seitzinger  v.  Edison  EI.  HI.  Co.,  Biggar's  Mun.  Manual  (Canada,  1900), 
187  Pa.  539  (as  explained  and  qualified   85. 
in  Joikes  V.  Schuylkill  Light.  H.  &  F. 
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§  573  (308).  Anthoritr  d«l«ffat«d  to  MnnldpftUtlfla ;  Katnre  ot 
Ordbuscss.  —  Although  the  proposition  that  the  legislature  of  a 
State  is  alone  competent  to  make  laws  is  true,  yet  it  is  also  settled 
that  it  b  competent  for  the  legislature  to  delegate  to  municipal  cor- 
poratioju  the  power  to  make  by4aw»  and  ordinancea,^  with  appro- 

'  Perdue  v.  Ellis,  IS  Ga.  686;  St.  charter,  and  not  under  the  ordinaoce- 
Paul  V.  Colter,  12  Minn.  41;  Common-  In  view  of  the  general  authority  given 
we&lth  V.  Duquet,  2  Yeates  (Pa.),  493 ;    in  the  same  charter  to  make  all  ordi- 


uuiu,  ixfij,  aw,  msw  yjtiKium    cji  jtur  ucuaui,  ai 

„-- u  7  Martin,  h.  a.  (La.)  1^  par  ediy  true  that  n, 

Uartin,   J.;     Tiirally   v.    Memphu,    6  sary    where    the    prohibition    in    the 

Coldw.    (Tenn.)  382;    HetcaU  v.   St.  charter  is  complete,  the  penalty  fixed, 

Louia,  11  Ho.  103;  New  Orieana  Water  and  the  remedy  prescribed.     Ashton 

Works  V.  New  Orieana,  164  U.  S.  471,  v.  Ellsworth,  48  Hi.  296. 
481 ;   Portland  v.  Cook,  48  Oreg.  560;        The  subject  of  the  -pover  of  Ihe  legi»' 

State  V.  Milwaukee  Superior  Court,  105  lature  to  ddeqait  the  legialalive  function 

Wis.   651,   approving   text;     State   «.  to  municipiJiliM  was  considered  in  an 

Nohl,   113    ms.    15,  approving  text,  able  opinion  by  Chief  Justice  Doe  in 

"Without  such  delecatum  of   [legis-  State  v.  Hayes,  61  N.  H.  264,  314,  in 

lative]    power,    the  kgialature   alone  which  he  reviews  the  authorities  in 

could  exercise  it."    Per  Krtapp,  J.,  in  txlento.    The  facts,  briefly  stated,  were 

Pateraon  v.  Bamet,  46  N.'  J.  L.  62,  66.  that  the  legislatun  had  submitted  a 

In  California,  the  Comtitution  haa,  propodtion  as  to  whether  an  act  au- 

by  direct  grant,  vested  in  oounties,  thoriring  ehareholders  in  corporations 

cities,  and  towns  plenary  power  to  pro-  to  cast  all  their  votes  for  one  candi- 

vide  and  enforce  such  pouce,  sanitary,  date  for  director  or  to  distribute  them 

and  other  local  rH^ulations  as  they  may  among  two  or  more  candidates,  should 

determine  shall  be  neceasarv-  for  the  become  a  law,  to  the  vote  of  the  people 

health,  peace,  comfort,  and  hapfnness  of  the  State,  voting  in  their  several 

of   th^r    inhabitants,    provided    such  towns  and  wards.    The  election  hav- 

rcgulations  do  not  confiict  with  gen-  Ing  been  held    and   the    law  having 

enl  laws.    Const,  art.  zi,  i  11.    The  been  declared  adopted  and  put  into 

legislature   has   no  authority  to  Hmit  effect,  the  validity  of  the  proceeding 

t^  exercise  of  the  power  thus  con-  was  tested  by  7110  vxtrranto  proceedings    , 

ferred.     Ex  parte  Ackermon,   8  Cal.  ag^nst  one  who  had  be^  declared 

App^  5;  91  Pac.  Rep.  429.  elected  a  director  of  a  r^road  com- 

That  a  power  to  make  by-laws  and  pany.     It  was  held  that  the  act  was 

ordinances  may  be  debated  to  mu-  intended  to  be  a  delegation  of  legido- 

mcipa]  corpontjons  is  admitt«d  even  tive  power,  and  that,  while  the  prin- 

in  those  States  which  deny  the  validity  ciplc  of  local  government  authorizes 

of  what   are  known  as  liocal  Option  the  erant  of  limited  powers  of  local 

LaiM.    Wall,  In  re.  48  Col.  279;  ante,  l^islation  to  municipalities,  the  power 

I    69,    note;     Olovcrsvillo   t>.    Howell  ofreneml  State  legislation  cannot  be  so 

(local  option  as  to  sole  of  intoxicating  delegated.     See  also  Bowles  v.  Londaff, 

Bquore),   70  N.   Y.  287;    Gilbert  Ele-  59  N.H.  164,  and  Gould  u.  Raymond.  Oi. 

vatod  Railway  Co., /n  re,  70  N.Y,  361;  260.  Councilmayorderpcwertobebuilt 

Covington  V.  East  St.  Louis,  78  111.  548.  by  a  committee.    ColUns  v.  Hoiyoke, 

In  Strauss  V.  Pontiao,  40  111.  301,  the  146  Mass.  208.   Sec  Dorey  w.  Baston,  76. 

Supreme  Court  held  that  a  provision  336.  339,  and  cases  ante,  S|  245,  537. 
in  a  town  charter  forbidding  any  per-        But  while  the  State  may  delegate 

■on  to   do   a   certain   act,   fixing   the  to  municipal  authorities  the  power  to 

amount    of   fine   ^td   prescribing   the  enact    oroinances    under    the    police 

penalty,  was  a  complete  enactment  of  power,   it   cannot   surrender   or  relin- 

itadf ;    that  an  ordinance  to  the  same  quish  to  a  city  the  power  to  enact  laws 

effect   was    void ;     and   that   a   party  to  punish  crimes  or  misdemeanors  under 

Dould   be   prosecuted   only   under  the  general  lawt  embracing  all  the  people 
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priate  sanctions,  which,  when  authorized,  have  the  force,  is  favor  of 
the  municipality  and  against  persons  bound  thereby,  of  laws  passed 
by  the  legblature  of  the  State.'    A  penalty  imposed  by  an  ordinance 

<rf'  the  State.  Thk  is  bo  although  the  dm&ncea  hsve  the  force  of  laws  paased 
cit^r  Toay  be  created  bj  or  organized  b7  the  l^islature  of  the  State.  Per 
under  a  constitutional  provision  giving  Scolt,  J.,  Taylor  o.  Corondelet  (forfeit- 
it  the  power  to  frame  its  own  charter,  ure  clause  in  lease),  22  Mo.  105;  St. 
Keefe  «.  People,  37  Colo.  317.  Index,  Louis  v.  Foster,  52  Mo,  513.  la  Hop- 
FreehUdert  Chartera.  kins  v.  Swansea,  4  M.  &  W.  621,  MO, 

*  Heland  v.  Lowell,  3  Allen  (Mass.),  Lord  Abinger  said:    "The  by-law  has 

407;  Brick  Fresb.  Church  o.  New  York  the  same  effect  within  ita  lunits,  and 

CSty^  5  Cow.  (N.  y.)  538;   St.  Louis  u.  with  respect  to  the  persons  upon  whom 

Bomnger,  19  Ma.  13,  15,  ptr  OambUj  J. ;  it  lawfully  operates,  as  an  act  of  pop- 

8t.    Louis   V.    Manufactures'    Savmga  Uament    has    upon    the    subjects    at 

Bank,  49  Mo.  574;   Jones  v.  FiremaiTB  large."     Valid  ordinances  d  corporsr- 

Fund  Ins.  Co.,  2  Daly  (S.  Y.),  307 :  lions  ate  as  binding  on  the  corporators 

McDermott  v.  Metropolitan  Board  of  and  inhabitants  of  the  place  as  the 

Police,  S  Abb.  Pr.  (N.  Y.)  422;   Mason  general  laws   of   the   State   upon   the 

V.    Shawneetown,    77    III.    633;     Dea  citizens  at  large.     Milne  v.  Davidson, 

Moines  Cias  Co.  v.  Dee  Moines.  44  Iowa,  5  Martin,  s.  s.  (La.)  409.    And  there- 

505,  citing  text;    State  v.  Tryon    39  fore  it   has   been   held    that   contract 

Conn.    183;     Indianapolis    v.    Indian^  between  the   inhabitants  of   a  city,  in 

apolis  GsaCo.,  66  Ind.  396,  dting  t«xt;  viUaiion  of  the  expreti  j^ovinom  of  a 

Bearden  v.  Madison,  73  Ga.  184 ;    St.  valid  ordinanix  of  a  municipal  corpora- 

Johnsbury  v.  Thompson,  50  Vt.  300;  tian,areillegal,andcannotV)eenforced. 

Starr  v,  Burhn^>n,  45  Iowa,  87;  New  Milne  v.  Davidson  (lease  of  house  for 

Orieans  Water  works  v.  New  Orleans,  private  hospital),  5  Martin,  k.  a.  (La.) 

164  U.  S.  471,  481 ;  Mahoning  County  409;  Heland  v.  LoweU,  3  Allen  (Mass.), 

V.  Young,  16  U.S.  App.  253;  Kttsburg,  407;   but  compare  Baker  n.  Portland, 

Ac.  Co.  V.  Hood,  94  Fed.  Rep.  618,  ap-  58  Me.  190.    And  see  also  Eeeney  v. 

proving  text;  Cooke  v.  Loper,  151  Ala.  Sprague,  11  R.  I.  4S6,  holding  that  no 

546;  44  So.  Rep.  78,  citing  text;  Sao  private  action  for  damages  unpliedly 

Luis  Obispo  f.  FitzBerald,  126  Cal.  279;  exists  in  favor  of  a  person  injured  by 

Tudor  B.  ChicaKo  £  S.  S.  R.  T.  R.  Co.,  a  breach  of  duty  imposed  by  a  mu- 

154  111.  129;  Hope  s.  Alton,  214  III.  nicipal  by-law  «iunst  the  person  who 

102;   Commonwealth   Electric    Co.    v.  violated  the  by-law.    A  distinction  be- 

Rose,  214  111.  545;  Swindell  f.  State,  tweeo  by-laws  and  statutes  suggested 

143  Ind.  153,  168,  citinz  text;  State  v.  and  discussed  by  Durfee,  C.  JT;    see 

Nicholas,  109  La.  84;  Taylor  o.  Caron-  Johnson  v.  Sunonton;  43  Cal.  342. 

delet,    22    Mo.    105;    Fath    v.    Tower  The  juiisdiction  of  every  council  is 

Grove  &  L.  R.  Co.,  105  Mo.  537,  548;  not  only  to  be  confined  to  the  i 

«(„»=  „   w^bridge,  119  Mo.  383,  39?  — "'"  '"i—  ~~."";i  ™—«».   k, 
Anderson  v.  State  (Neh.' 

.,    ..  Rep.    140;    Bradshaw   ;.    .„,        „,  _ 

Camden,  39  N.  J.  L.  416,  419;  Hicks  ration  is  duly  erected,  the  law  taciUy 

t>.  Long  Branch  Com'rs,  69  N.  J.   L.  annexes  to  it  tlie  power  of  m firing  by- 

300,  citing  text;    Polinsky  v.  People,  laws  or  private  Btatut«a.     This  power 

73  N.  Y.  65,  69 ;  Carthage  v.  Frederick,  is  included  in  every  act  of  incorpora- 

122   N.    Y.    268,    271;     Rochester   e.  tion;    for,  as  is  quamtly  observed  by 

Simpson,  134  N.  Y.  414;    Buffalo  v.  Blackstone,  "as  natural  reason  is  given 

New  York  L.  E.  A  W.  R.  Co.,  152  to  the  natural  body  tor  the  governing 

N.  Y.  276;    Griffin  v.  GloversviUe,  67  it,  so  bv-laws  or  statutes  are  a  sort  of 

N.  Y.  App.  Div.  403;  People  o.  Health  political   reason  to   govern   the   body 

D^>artment,  117  N.  Y.  App.  Div.  856,  politic."    I  Bl.  Com.  476.    Though  the 

875;     State    v.    Milwaukee    Superior  power  to  make  by-laws  is  unquestion- 

Court,  106  Wis.  651,  quoting  and  ap-  ably  an  incident  of  every  corporation, 

proving  t«xt;    Biggar's  Hun.   Manual  it  is  rarely   left  to  imphcation   but  is 

(Canada,  1900),  327.  usually  conferred  by  the  express  terms 

A  city  council  is  "a  miniature  gen-  of  the  act  of  pariiament.    A  by-law  is 

eral  assembly,  and  their  authorized  or-  a  rule  obligatory  over  a  particiilar  dis- 
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authorized  by  the  legislature  for  the  doing  of  certain  specified  acts 
amounts  to  a  prohibition,  and  the  prohibited  acta  become  thereby 
unkvfful.' 

§  574.  Authority  ot  Boards  ot  Hoalth  and  other  AdmlnUtratlTfl 
Boards  to  adopt  Boies  and  Bofrnlations.  —  The  city  council  elected  by 
and  representative  of  the  members  of  the  municipal  corporation 
is  the  natural  recipient  of  a  delegated  legislative  authority  to  adopt 
ordinances  and  by-laws.  But  this  body  is  not  the  only  body  upon 
which  power  to  adopt  rules  and  regulations,  having  within  the 
limits  of  the  municipality  the  force  of  statutes,  may,  in  the  absence 
of  constitutional  restriction,  be  conferred  by  the  legislature.  The 
legislature  may  confer  power  to  adopt  reasonable  rules,  by-laws, 
and  r^ulations  on  other  boards  and  bodies  created  or  organized 
for  more  limited  purposes,  e.  g.,  boards  of  health,  tenement- 
house  departments,  and  other  similar  bodies.  The  power  granted 
to  administrative  boards  of  the  nature  of  boards  of  iiealth,  &c.,  to 
adopt  rules,  by-laws,  and  regulations,  reasonably  adapfed  to  carry 
out  the  purposes  or  objects  for  which  they  are  created,  is  not  an 
improper  delegation  of  legislative  authority  within  the  meaning  of 
the  constitutional  inhibition,  express  or  impUed,  against  delegating 
the  law-making  power.  When  these  boards  pursuant  to  statutory 
authori^  duly  adopt  reasonable  rules,  regulations,  or  by-laws,  such 
rules,  regulations,  and  by-laws  within  the  respective  jurisdictions 
have  the  force  and  eEfect  of  a  law  of  the  legblature,  and  like  an 
ordinance  or  by-law  may  be  said  to  be  in  force  by  authority  of  the 
State.*    It  is  important  to  observe  that  the  rules,  regulations,  and 

trict,  not  being  at  variance  with  the  13  Upper  Can.  Q.  B.  lOO;  Inre  Gibson 
general  laws,  and  b^ng  leasonabljr  20UpperCsn.  Q.  B.  Ill; /nreCroome, 
adapted  to  the  punmsee  of  the  corpo-  6  Ont.  Rep.  188;  Tylee  v.  Waterloo, 
ration.  GoaUngc.  Vel^,  19  L.  J.  (m.s).  6  Upper  Can.  Q.  B.  ^,  590. 
Q.  B.  135;  Hopkins  t>.  Swansea,  4  H.  '  Johnaon  v.  Simonton  (swill  milk 
&  W.  621;  Queen  v.  Oeler,  32  Upper  ordinaQce  of  San  Francisco),  43  Cal. 
Can.  Q.  B.  224.  The  courts  upon  342.  Thus  s  city  ordinance,  duly  au- 
general  principles  recognise  judicially  thorisedj  imposing  a.  penalty  for  feed- 
what  mmiicipal  councils  am  competent  ing  distillery  elope  to  cows,  and  also 
to  do,  and  hold  that  it  is  not  necessary  for  vending  the  milk  of  cows  so  fed, 
for  them  to  recite  in  s  by-law  all  that  amounts  to  sn  authoritative  prohibi- 
is  requisite  to  show  that  they  have  tion  in  both  respects;  and  the  acts 
pnx^eded  r^ularly  in  passing  it.  thus  prohibited  are  ilt^al.  lb. 
Griersonp.  Ontario,  9  Upper  Can.  Q.B.  '  Blue  ».  Beach,  155  Ind.  121,  130, 
623;  King  o.  Harrison  3  Burr.  1328;  133;  Comnionwealth  v.  Plaisted,  143 
Methodist  Prot.  Cliurch  v.  Baltimore,  Mass.  375,  383;  People  v.  Justices, 
6  Gill  (Hd.),  391,  394;  Stuyvesant  c.  7  Hun  (N.  Y.),  214;  Board  of  Health 
New  York,  7  Cow.  (N.  Y.)  688;  Big-  v.  Heister,  37  N.  Y.  661;  Health  Dept. 
pa's  Mun.  Manual  ((>mada,  1900),  v.  KnoU.  70  N.  Y.  530;  Polinsky  v. 
334,  dting  Usher  v.  Vaughan,  10  People,  73  N.  Y.  65;  People  tr.  Cronin, 
Upper  Can.  Q.  B.  492;  /nreCameron,  82  N.  Y.  318,  323;   People  v.  Vande- 
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by-laws  of  such  bodies  are  in  general  subject  to  the  aame  conditions 
and  qualifications  as  municipal  ordinances  strictly  so-called.  Such 
rules,  regulations,  and  by-laws  must  be  reasonable.'  The  boards 
adopting  them  cannot  enlarge  or  vary,  by  the  operation  of  the  rules 
and  regulationa  so  adopted,  the  powers  conferred  upon  them  by  the 
l^islature,  and  any  rule  or  by-law  which  is  in  conSict  with  the 
organic  law  of  the  State,  or  antagonistic  to  the  general  law,  or. 
opposed  to  the  fundamental  principles  of  justice,  or  inconsistent 
with  the  powers  conferred  upon  the  board  adopting  it,  is  invalid.' 

§  575  (309).  OrdlnancoB  mnat  bs  adoptad  by  Proper  Body  tnd  in 
t)i«  pTMcrlbed  Mode.  —  Ordinance?  being  among  the  most  impor- 
tant and  solemn  acts  of  a  corporation,  it  is  essential  to  their  validity 
that  they  shall  be  adopUd  by  the  proper  body,  duly  assembled,  and 
in  the  manner  prescribed  by  the  charter.*  What  is  necessary  to 
constitute  a  valid  corporate  meeting,  and  the  manner  of  performing 
valid  corporate  acts,  are  subjects  treated  of  in  another  chapter.* 
When  the  mode  of  macting  ordiiiancea  is  prescribed,  it  must  be  pur- 
sued. The  charter  of  a  city  bears  the  same  general  relation  to  the 
ordinances  thereof  that  the  constitution  of  the  State  bears  to  its 
statutes.    Hence  a  city  ordinance  which  is  contrary  to  the  charter 

carr,  176  N.  Y.  440,  444;   Cartwright  dioanoe  of  any  boaid  of  trustees  of  a 

V.  Cohoee,  39  N.  Y,  App.  Div.  69,  72;  town  should  be  valid  until  the  certifl- 

People  V.  TinanBnna.n,  79  N.  Y.  App.  cates  of  their  election  should  be  filed, 

Div.  665,  567;    People  v.  New  York  the  filing  to  be  within  ten  days  after  the 

Health  Dept^  117  App.  Div.  856,  870.  election,  it  was  held  that  the  effect  of 

'  Biuev.  Beach,  1^  Ind.  121,  131.  filing  the  certificates  a  year  or  mora 

'  Ibid.  after  the  election  was  to  l^alize  and 

*  Rutgers  College  Athletic  Assoc,  v.  validate  ordioanoes  previously  made 
New  Brunswick,  65  N.  J.  L.  276,  284,  for  streM  improvements,  and  to  au- 
citingtext;  Campbell  o.  Cincinnati,  49  thorize  the  recovery  of  aeacesmenta 
Ohio  St.  463.  A  city  will  not  be  allowed  provided  for  by  them.  Jennings  v. 
to  attack  its  own  ordinance  collaterally  Fiaher,  103  Ind.  112,  overruling  Ligo- 
for  irregularity  in  enactment  after  the  nier  v.  Ackerman,  46  Ind.  552,  and 
object  of  the  ordinanoe  has  been  com-  Pratt  v.  Luther,  45  Ind.  250.  Where 
pietely  accomplished,  the  ordinance  the  statute  authorized  an  ordinance 
Deing  one  wluch  the  city  was  authoi^  prohibiting  the  erection  of  wooden 
ized  to  pass.  Clark  v.  EUzabeth,  61  buildings  in  any  block,  upon  ihe  petition 
N.  J.  L.  665.  Where  the  minutes  of  of  hoo-thifiU  of  the  property  owners 
tiie  council  showed  the  adaption  of  a  thereon,  an  ordinance  adopted  without 
motion  to  reduce  certain  licenses,  and  a  petition  being  first  made  was  declared 
stated  that  "the  mayor  was  instructed  void.  Des  Moines  v,  Gilchrist,  67  Iowa, 
to  prepare  an  ordinance  covering  said  210;  compare  Keokuk  v.  BcroKS,  39 
changes,"  it  was  hdd,  on  an  applica-  Iowa,  447.  Where,  under  a  nde  of  a 
tion  &r  a  mandamus  to  compel  the  issue  city  council,  a  councilman  was  not  al- 
of  a  license  at  the  reduced  rate,  that  lowed  to  vote  upon  questions  in  which 
the  record  did  not  show  a  complete  1^  he  was  directly  inter^ted,  an  ordinance 
islative  act,  and  that  the  resolution  did  passed  by  the  lowest  number  necessary, 
not  effect  a  change  in  the  rate  of  license,  of  which  one  vote  was  cast  by  an  inter- 
Jonea  v.  McAlpine,  64  Ala.  511.  est«d  councilman,  was  declared  invalid. 

•  Ante,  chap.  xiii.  Buffinfton  Wheel  Co.  v.  Bumham,  60 
Under  a  provision  that  no  act  or  or-   Iowa,  493. 
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provisioDS  is  as  invalid  as  a  statute  which  does  not  conform  to  the 
Kquirements  of  the  constitution.' 

Municipal  ordinances,  otherwise  valid,  may,  like  an  act  of  the 
legislature,  be  adopted  to  take  effect  in  jidure  and  upon  the  happen- 
ing of  a  contingent  event.'  The  ordaining  clame  of  an  ordinance  has 
been  held,  under  the  drcumstances  stated  in  the  note,  not  to  be 
essential  to  its  validity,  although  the  charter  contains  a  provision 
requiring  such  a  clause  and  prescribing  the  form,  the  court  consid- 
enng  the  provision  to  be  directory  only.* 

§  576.  Mandator;  BeqnInnwiitB  m  to  Piocadw*.  —  It  may  be  laid 
down  as  a  general  rule,  thai  aU  charter  or  steUviory  requiremenU  as 
to  the  method  in  which  an  ordinance  shall  be  introduced,  and  the 
manner  in  which  it  shall  be  considered,  are,  when  reasonably  cal- 
culated to  induce  deliberation,  mandatory  in  their  nature,  and 

■  Jacksonville  v.  Ledwith,  26  FU.  Daib^cCrowland,  38  Upper  Can.  Q.B. 

163,  212;    People  v.   MoUDt,    186  lit.  S38;     Lewis   v.    C^ty   of   Toronto,   39 

fieo,  508;  Quiuette  v.  St.  Louis,  76  Mo.  Upper  Can.  Q.  B.  343.    The  power  to 

402.     See  aUo  Biggar'B  Mun.  Manual  make  by-laws  or  ordinances  necesaaiily 

(Canada,  1000) ,  46.  Euppoaes  the  power  to  enforce  them  by 

'  Baltimore  v.  Clunet,  23  Md.  449;  pecuniary    peualtiea,    competeat   and 

Northern  C.  R.  Co.  v.  Baltimore,  21  Md.  proportionable  to  the  offence.    In  con- 

93;  Stater.  Kirktey,  29  Ud.  85;  Rush-  stniingabv-kw.ttc,  the  court  will  look 

villen.  Rushville  Nat.  GaaCo.,  132  Ind.  atthe  wholeof  it,  to  ascert^n  its  mean- 

575,  579.  quoting  text;  Bradley-Ram-  ing,  and  construe  one  part  with  another 

aey  Lumber  Co.  v.  Perkins,  109  Ia.  317,  or  other  parts,  so  as,  ^  possible,  to  give 

Suotuig  text;  ante,  i  69.    See  Troy  v.  full  effect  to  the  whole.    Cameron  and 

tchison,  &c.   Railroad   Co.,   13   Kan.  East  Nissouri,  In  re,  13  Upper  Can.  Q. 

70;    anU,  {  557,  not«.     Another  com-  B.  190;    Biggar's  Mun.  Manual  (Can- 

monbuterroneousbeUefiB,thatamuni-  ada,  1900),^. 

cipal  council  can  by  order  or  resolution  •  St.   Louis  o.   Foster,  62  Mo.  613. 

do  that  which,  if  done  through  a  b^-  The  Supreme  Court  of  Mistouri  having 

law  or  ordinance,  would  be  ille^.   This  decided  in  the  Pacific  Railroad  v.  Gov- 

it  cannot  do.    No  municipal  council  can  emor  Price,  23  Mo.  363,  and  Cape  Girar- 

do   that    informally  which  it  has   no  deau  v.  Riley,  52  Mo.  424,  that  the  v&- 

Btwer  to  do  directly  and  formally,  lidity  of  a  statute,  duly  authenticated, 
aniels  o.  Burford,  10  Upper  Can.  Q.  could  not  be  impeached  by  showing  a 
B.  478.  A  by-law,  order,  or  resolution  departure  fram  tne  forme  prescribed  in 
which  revives  an  illegal  by-law  is  of  the  Constitution  in  the  passage  of  laws, 
course  itself  ill^al.  Canada  Co.  v.  Ox-  applied  the  same  princi^e  to  the  pas- 
ford,  9  Upper  Can.  Q.  B.  567.  An  order  sage  of  ordinances.  Therefore,  al- 
or  resolution  duly  signed  and  sealed  is  though  the  charter  reouired  that  the 
virtually  a  by-law  or  ordinance,  but  style  of  ordituinces  shall  be,  "Be  it  or- 
many  orders  and  resolutions  pass  by  dained,"  Ac.,  yet  this  is  directory;  and 
mere  vote,  without  beini  thus  autben-  omitting  the  enacting  clause  or  using 
ticated.  The  municipal  rules  of  pro-  an  imperfect  enacting  clause,  does  not 
ceeding  generally  require  more  formal  invalidate  the  ordinance.  St.  Louis  v. 
steps  to  De  taken,  in  pasMng  a  by-law  Foster,  tupra.  To  same  effect.  People 
or  ordinance,  than  in  adopting  an  order  v.  Murray,  57  Mich.  396.  Infra,  i  576. 
or  resolution.  HunidfMl  corporations,  As  to  the  conflicting  decisions  in  reject 
however,  may  become  liable  as  wrong-  to  whether  the  forms  prescribed  in  Con- 
doera  for  thinf^  done  by  direction  of  stitutiona  to  be  observed  in  the  enact- 
the  councils  without  by-wws.    Croft  v.  meat  of  laws  are  imperative  or  directory 

Peterborough,  6  Upper  Can.  C.  P.  35;    — •'"  —  "-■— i—  ■-. ■   r  i-     -i-~-   — 

Nevill  V.  Ross,  22  Upper  Can.  C.  P.  487; 
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must  be  complied  with.  ■  Among  statutory  requirementa  of  this 
nature  are  provisions  that  all  ordinances  shall  be  read  three  times 
before  their  final  passage,  and  that  no  ordinance  shall  pass  at  the 
same  meeting  at  which  it  is  introduced.  These  provisions  are  man- 
datory, and  an  ordinance  which  is  passed  without  complying  with 
them  is  void.'    Under  a  requirement  that  no  by-law  or  ordinance 

'  Swindell  v.  State,  143  lad.  153;  ings  may  be  at  adjourned  meetiDgs  tmd 
Homer  v.  Rowler,  51  Iowa,  620;  New  t)^t  tluee  general  meetings  of  the 
Orieana  v.  Brooks,  36  La.  An,  611;  covincil  are  not  intended.  Cutcomp  v. 
State  V.  Beivea,  33  N.  J.  L.  39;  Cowen  Utt,  60  Iowa,  156.  But,  on  the  other 
v.  Wildwood,60N.  J.  L.  365;  DanvUla  hand,  following  the  rule  that  an  ad- 
V.  Shelteo,  76  Va.  325.  When  the  joumed  meeting  is  only  a  oontinuatioQ 
charter  of  a  citv  does  not  regulate  the  of  the  stated  meeting  of  which  it  is  an 
mode  of  ^roceaure  to  be  oMerved  in  adjournment,  it  has  been  held  that 
the  adoption  of  an  ordinance  by  the  when  the  statute  pTOvidea  that  the 
council,  but  has  committed  the  power  ordinance  cannot  be  passed  at  the  same 
or  authority  so  to  do  to  the  council  meeting  at  which  it  is  introduced,  it 
itself,  which,  pursuant  thereto,  has  pre-  cannot  be  passed  at  an  adjourned  sea- 
scribed  by  ordinance  an  easential  and  sion  of  sucn  meeting.  Flood  o.  Atlnn- 
salutary  rule  as  to  the  procedure,  tic  C5ty,  63  N.  J.  L.  530.  See  further, 
mandatory  and  prohibitory  in  its  pro-  Index,  Corporale  Jlfeetirij^. 
visions,  such  as  one  TegwHng  three  read-  When  the  chart«r  provided  that 
i7tg»  before  pamage,  that  no  ordinance  "no  ordinance  shall  pass  both  boards 
shlU  be  poMed  at  the  same  meeting  at  on  the  tame  day,"  it  was  held  that  the 
which  it  was  introduced,  and  that  these  passage  of  ordinance  by  both  houses  on 
rules  can  only  be  suspended  by  a  two-  same  day  did  not  render  it  invalid,  if 
thirds  vote,  an  ordinance  passed  with-  it  was  reconsidered  and  again  passed  in 
out  compltance  with  the  rules,  and  house  where  it  originated  on  subse- 
witliout  suspension  thereof  by  the  nee-  quent  day,  Specht  v.  Louisville,  22 
essary  vote  IS  void,  in  the  same  manner  Ky.  Iaw  Rep.  699 ;  58  S.  W.  Rep.  607; 
as  if  the  charter  had  preacribed  these  Oswald  v.  Goenell,  21  Ky.  Law  Rep. 
requirements.  Swindell  p.  State,  143  1660;  66  S,  W.  R^.  165. 
Ind.  153,  169,  Under  the  statutory  Under  a  statutory  reouirement  that 
requirement  that  ordinances  shall  be  a  proposed  ordinance  ekail  be  referred  to 
read  three  limes  before  passage,  it  is  not  a  committee  before  consideration  by  the 
necessary  that  the  ordinance  should  be  council,  a  reference  of  a  proposed  or- 
read  at  length  three  separate  times,  dinanoe  to  the  "committee  of  the 
It  may  be  r^d  by  its  title  for  at  least  whole,"  and  consideration  by  the  coun- 
one  01  the  three  readings.  The  court  cil  sitting  as  such  committee,  section 
reached  this  conclusion  by  analogy  to  by  section,  is  sufficient.  Hallock  v, 
the  practice  in  the  leeislature.  Ander-  iJebanon,  215  Fa.  1. 
son  V.  Camden,  58  N,  J.  L.  515,  519.  Statutory  requirements  that  there 
But  if  the  title  does  not  fairly  express  shall  be  three  reftdinjfs  of  proposed  or- 
the  subject  matter  of  the  ordinance,  it  dinances  on  differetd  days,  and  other 
is  not  a  sufficient  compliance  with  the  provisions  of  a  similar  nature,  are  fre- 
atatutory  requirement  to  read  it  the  quently  directed  against  ordinances  of 
fint  time  by  Its  title.  Bill  PostiivSign  a  "general"  and  "permanent"  nature. 
Co.  V.  Atlantic  Oty^  71  N.  J.  E,  72.  It  has  been  held  that  an  ordinance 
Where  the  low  required  the  reading  of  granting  a  franehite  to  eorutnut  and 
the  ordinance  on  Uvree  different  days,  a,  operate  a  street  railroad  is  a  "by-law  of 
third  reading,  after  the  annual  election  |>ermanent  nature"  within  the  me«n- 
and  the  entrance  to  office  of  a  new  ing  of  a  statute  Titillating  the  en- 
mayor  and  four  new  aldermen,  was  actment  and  publication  of  by-laws, 
held  to  be  a  sufficient  compliance  with  State  v.  Omaha  &  C.  B.  R,  &  B.  Co., 
it.  McGraw  v.  Whitson,  69  Iowa,  348.  113  Iowa,  30,  An  ordinance  to  con- 
On  the  question  whether  the  sepa-  demn  property  for  the  opening  and  ex- 
rate  readings  may  be  at  adjourned  meet-  tension  of  a  street  is  also  to  be  regarded 
in^s  the  decisions  are  not  harmonious,  as  an  ordinance  of  a  permanent  nature. 
It  has  been  held  that  the  separate  read-  Campbell  v.  Cincinnati,  49  Ohio  St,  403. 
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ihaU  be  pasaed  at  the  saine  meeting  at  which  it  is  introduced,  it  haa 
been  held  that  tai  ordinance  introduced  at  a  previous  meeting  can- 
not be  amended  in  substantial  and  material  respects  and  adopted 
at  the  same  meeting  at  which  it  was  materially  amended.  An  ordi- 
nance when  put  on  its  final  passage  should  be  the  same  in  substance 
as  that  introduced  or  considered  at  the  previous  meeting.'  When 
the  statutory  provision  that  ordinances  shall  be  read  on  three  differ^ 
ent  days  permits  the  members  of  the  council  to  dispense  with  the 
rule  upon  a  specified  vote,  the  ruie  can  only  be  dispensed  wiik  by  a 
strict  compliance  with  the  statutory  authority.^  Thus,  where  two 
ordinances  were  reported  for  passage  and  the  requisite  number 
voted  in  favor  of  suspending  the  rtde  for  readings  on  different  days, 
and  the  ordinances  were  respectively  passed,  it  was  held  that  ^e 
statute  required  a  separate  vote  to  suspend  the  rules  as  to  each 
ordinance,  diat  the  vote  suspending  the  rules  as  adopted  applied 
only  to  the  first  ordinance,  and  that  the  second  was  not  legally 
adopted.*  Another  statutory  requirement  as  to  the  manner  in 
which  ordinances  shall  be  considered  and  adopted  which  is  man- 
datory in  its  nature  is  the  requirement  that  before  adoption  the 
ordinance  shdl  be  published* 

But  a  resoluiion  declariag  a  street  im-  ing  the  paaaage  of  any  ordinance  at  the 
provement  to  be  necesBary.  required  eame  Eeasion  at  whicci  it  is  introduced, 
to  be  published  and  adoptea  as  a  pre-  except  by  the  unanimous  consent  of  all 
liminary  to  an  ordinance  directing  the  the  members  of  the  council  present, 
improvement  to  be  made,  mokes  no  held  to  require  only  a  unanimous  con- 
provision  for  the  future,  prescribes  no  sent  to  a  vote  upon  its  passage,  and 
rule  of  conduct  or  duty,  and  mmply  not  a  tinanimous  vote  in  favor  of  the 
declares  an  existing  fact,  and  is  not  of  a  ordinance.  State  v.  Prieeter,  43  Minn. 
general  or  permanent  nature,  within  373.  In  North  Platte  v.  North  Platte 
the  meaning  of  a  statute  requiring  three  'WBt«r  Works  Co.,  56  Neb.  403,  the 
separate  readings  of  such  ordinances,  court  conatrued  a  statutory  provision 
Uppington  V.  Oviatt,  24  Ohio  St.  232.  that  ordinances  should  be  read  on  three 
'  So.  Jersey  Tel.  Co.  «.  Woodbury,  different  days,  unleea  Ihree-fourtht  of 
73  N.  J.  L.  276 ;  Cowen  v.  Wildwood,  the  council  aiundd  dispense  with  the  rule, 
00  N.  J.  Law.  365;  State  v.  Be^n,  33  asreauiringmerelytheconsent  of  three- 
N.  J.  L.  39  (oiatingiiiahed  from  State  r.  fourttis  of  the  quorum  of  the  council 
Jersey  City,  26  N.  J.  L.  444,  448,  where  present  and  acting.  Accordingly  where 
the  variance  was  immaterial) ;  State  the  council  provided  for  by  charter 
V.  Jersey  City,  34  N.  J.  L.  390;  People's  consisted  of  stK  members,  of  whom  one 
Gaslight  Co.  V.  Jersey  C^ty,  46  N.  J.  L.  had  resigned  and  another  was  absent, 


297.    But  quirre  as  to  tbe  rule  stated  in   it  was  held  that  a  vote  of  the  remaining 
"~  ~  text  where  the  amendment  is  ger-   four  to  suspend  the  rule  was  sufficient. 
le  to  the  original  ordinance  and  does   See   also  to  the   same  general  effect, 


not  change  its  purpose  or  object.  Atkins  v.  Phillips,  26  Flo.  281. 

'  Homer  v.  Rowley,  51  Iowa,  620;  '  State  v.  Hoboken,  38  N.  J.  L.  110; 
Griffin  v.  Messenger,  114  Iowa,  09;  Rutgers  Colt^e  Athletic  Assoc,  o.  Neiv 
Swindell  p.  State,  143  Ind.,  163;  New  Brunswick,  55  N.  J.  L.  279;  In  re 
Concord  Board  of  Education  v.  Best,  Douglass,  46  N.  Y.  42;  In  re  Phillips, 
62  Ohio  St.  138.  152.  60  N.  Y.  16;   Inre  Little,  60  N.  Y.  343; 

*  Bloom  V.  Xenia,  32  Ohio  St.  461 ;  In  re  Anderson,  60  N.  Y.  457 ;  Quint  it. 
Campbell «.  ancinnatt,  40  Ohio  St.  463.  Merrill,  105  Wis.  406;  Herman  v. 
A  provinon  of  a  city  charter  prohibit-  Ocoato,  100  Wis.  391.     Conatiuctloa 
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§  577.  "  Onljr  One  Objoot  which  shall  be  sxpraiMd  la  th«  Title."  — 
We  have  seen  above  that  a  eonMilvtunuU  prohibUion  against  the 
enactTneni  of  special  legislation  only  restricts  the  legislature  in  the 
enactment  of  laws  affecting  municipal  affairs  and  in  nowise  affects 
the  municipality  in  exercising  or  not  exercising  the  power  with 
which  it  is  lawfully  invested  by  the  enactment  of  ordinances  or 
otherwise.'  Constitutional  provisions  that  "no  bOl  shall  contain 
more  than  one  object  which  shall  be  clearly  expressed  in  its  tiile"  are 
also  limited  to  State  legislation  and  have  no  apphcation  to  municipal 
ordinances.'  But  although  the  constitutional  provision  does  not 
apply  to  or  affect  the  enactment  of  ordinances,  a  requirement  in 
the  same  language  is  frequently  imposed  by  statutory  enactment. 
This  statvlory  requirement  is  mandatory  in  its  nature  and  must  be 
complied  wi^.'    But  although  this  requirement  is  mandatoiy  in  its 

of  statutory  proviuon  lequiring  pre-  dinance  "sh&ll  be  published  at  least  aa 
vious  publication.  Douglaaa.  In  re,  46  msoy  ss  ten  days  before  the  adoption 
N.  Y.  42;  N.  Y.,  Ac.  School,  In  re,  47  of  such  ordinance"  held  to  be  complied 
N.  Y.  556;  Dubuque  *.  Wooton,  28  with  bj;  one  publication  at  least  ten 
Iowa,  671.  days  prior  to  adoption.    Smith  v.  At- 

Where  a  statute  required  publico-  lanta,  123  Ga.  877.  See  Index,  E3eo- 
Hon  of  the  ordinance  hetiieen  the  second  Horn;  Notice, 
and  third  Teadings,  it  was  held  that  the  '  Ante,  j  166. 
ordinance  could  not  be  amended  in  a  *  Ex  -parte  Haskell,  112  Cal.  412; 
material  reepcwt  after  publication,  and  Scanloa  u.  Denver,  38  Colo.  401; 
then  paaaed  without  republication;  the  Chicago  Union  Traction  Co.  o.  Chicago, 
statute  contemplates  publication  sub-  207  IQ.  544;  Harris  v.  People,  218  Ul. 
stantiolly  in  the  fonn  m  which  the  or.  439 ;  Green  v.  Indianapolis,  25  Ind. 
diuanoe  is  finally  enacted,  and  if  400;  Humboldt  v.  McCot,  23  Kan. 
amended  in  a  material  respect,  after  249;  Topefca  v.  Raynor,  01  Kan.  10; 


Wliere  a  statute  required  that  out  tliat  although  the  courts  of  that 
DO  vote  shall  be  taken  upon  an  assess-  State  construe  the  constitutional  re- 
ment  ordinance,  or  resolution  until  it  quirement  that  each  statute  eball  em- 
has  been  published  tliree  days,  a  reso-  brace  but  one  subject  which  shall  be 
lution  passed  without  such  prior  pub-  expressed  in  its  title  to  be  dircctoiy 
tication  was  held  illegal  and  the  only,  yet  inasmuch  as  municipal  cor- 
Bssessment  voted  upon  it  void.  In  re  porationa  are  the  creatures  of  legislsi- 
Smith,  52  N.  Y.  526.  When  pubUcotion  live  enactment  and  have  no  authority 
hat  in  fad  been  duly  made,  the  fact  that  outside  of  that  expressly  conferred  on 
the  council  had  no  proof  of  the  publi-  them  or  necessarily  imphed,  a  Btatutotv 
cation  and  made  no  record  thereof  requirement  that  an  ordinance  shall 
when  it  passed  the  ordinance  does  not  embrace  but  one  subject^  which  shall 
affect  its  validity  in  the  absence  of  any  be  expressed  in  its  title,  is  mandaloiy 
statutory  requirement  of  such  proof  or  and  must  be  complied  with.  Bloom  o. 
record.  The  publication  can  be  proved  Xenia,  32  Ohio  St.  461 ;  Campbell  v. 
aliunde  the  record  in  the  absence  of  a  CSncinnati,  49  Ohio  St.  463,  474; 
Uffner  v.  Toledo,  75  Ohio  St.  413. 

_. ,  ,,  _..  ..  _.  Wherethetitleclearlyindicates,and 

255^  260.     A  charter  provision  that  the  ordinance  actually  Contains,  two 

noUee  of  the  introduction  of  an  or-  separate  and  distinct  subjects  having 
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nature,  it  has  also  been  said  that  sound  policy  and  legislative  con- 
venience dictate  a  liberal  construction  of  the  tide  and  subject  matter 
of  ordinances;  the  generality  of  the  title  is  not  a  valid  objection  to 
the  validity  of  the  ordinance  ao  long  as  it  is  not  made  to  cover  le^s* 
lation  incongruous  in  itself.'  In  considering  whether  the  ordinance 
violates  the  statutory  requirement,  it  must  be  examined  in  the  light 
of  the  mischief  which  the  statute  was  intended  to  prevent  and  not 
upon  the  mere  form  of  the  enactment.'  This  requirement,  as  in 
the  case  of  the  similar  constitutional  requirement,  is  intended  to 
prevent  the  uniting  in  one  ordinance  of  diverse  subjects  or  measures 
and  effecting  its  passage  by  uniting  in  its  support  all  those  in  favor 
of  any,  and  to  prevent  the  adoption  of  ordinances  by  the  votes  of 
councilmen  ignorant  of  the  contents.'  Matters  of  detail  need  not 
be  specified  in  the  tide,  nor  is  it  necessary  that  the  title  should  con- 
tain a  catalogue  of  all  the  powers  intended  to  be  bestowed.* 

DO   necessary    conno 
other,   the  ordinance 

HisBouri  Fac.  R.  Co.  v.  Wyandotte,  ordinance  did  not  violate  the  statutory 

44  Kan.  32.  prohibition.     Dulutli  v.   Abmhainson, 

'  St.  Louis  V.  liemuu^  190  Mo.  464 ;  96  Minn.  39.     See  further  as  to  ordi- 

St.  Louis  «.  Graleman  Daily  Co.,  190  nancea  r^ulating  the  sole  of  intoxicat- 

Ho.  492.     See  also  Bei^man  v.  St.  ing  liquors,  St.  Anthony  v.  Brandon, 

Louis,  I.  M.  &  a  R.  Co.,  88  Mo.  678,  10   Idaho,   206.      "An   ordinance  to 

684.  prohibit  the  carrying  or  exhibiting  o£ 

*  HeSner  v.  Toledo,  75  Ohio  St.  deadly  weapons"  held  to  embrace  only 
413.  one  subject,  which  was  sufficiently  ex- 

*  Bemoan  n.  St.  Louis,  I.  M.  &  S.  R.  pressed  in  its  title.  Ocean  Springs  v. 
Co.^  88  Mo.  678;  Heffner  v.  Toledo,  75  Green,  77  Hiss.  472.  An  ordinance 
Ohio  St.  413;  State  o.  Calloway,  11  providing  that  all  offences  made  mis- 
Idaho,  719;  Seattle  e.  Barto,  31  Wash,  demeanors  under  the  State  laws  shall 
141.  be   violations   of   the   municip^   laws 

*  State  V.  Calloway,  11  Idaho,  719;  contains  only  one  Subject.  Winfield 
Belle  v.  Glenville,  27  Ohio  Cir.  Ct.  181,  v.  Jackson,  89  Mias.  272;  42  So.  Rep 
17  Ohio  CSr.  Dec.  181;    Louisville  v.  18.S. 

Wehmhoff,  lie  Kt.  812.    In  State  i>.  In  St.  Louis  d.  Wetzell,  130  Mo.  600, 

Wells,  46  Iowa,  602,  the  title  of  an  an  ordinance  entitled  "An  ordinance 

ordinance    was:     "An    ordinance    de-  regulating    the    keeping,    storing,  and 

Bcribing  and  defining  punishment  for  handling  and  licensing  the  removal  of 

certain  offences."    Toe  ordinance  de-  garbage,  grease,  offal,  and  other  refuse 

fined  and  prescribed  the  punishment  matter  composed  of  either  animal  or 

for    twenty-six   offences,  and  it  was  v^table    matter,"   and    repealing  a 

contended  that  it  had  as  manv  sub-  pnor  ordinance  on  the  some  subject, 

jeeta.       Be(A,     J.,     said:      "This     is  ''and  prescribing  penalties  for  the  vio- 

cleatly  a  mistake.    The  subject  of  the  lation  thereof,  and  fixing  a  licensee  tax 

ordinance  is  offences  against  the  city,  on  vehicles   used   for  the   removal   of 

The  one  subject  is  composed  of  many  garbage,"  was  held  to  relate  only  tp 

parts."     Onunasce  to  prevent  cattle  garbage  and  offal,  and  not  to  violate 

running  at  large  in  the  city  sustained  the    statutory    prohibition    against   a 

as  embracing  only  one  subject,  all  the  multiplicity   of   subjects.     Ordinance 

provisions  being  germane  to  the  sub-  held  to  be  germane  to  the  one  subject 

ject    named.      Paducah    v.    Ragsdale,  of  r^ulating  the  business  of  vending 

122  Ky.  425;    92  S.   W.   Rep.    13.     A  milk  and  cream  and  not  to  contravene 

(ity  ordinance  was  entitlea   "Sale  of  the  statutory  direction.     St.  Louis  v. 

intoxicating  liquors."    The  body  of  the  Liessing,   190  Mo.  464.     In  Weber  v. 

ordinance  embraced  a  provision  pro-  Johnson,  37  Mo.  App.  601,  an  ordi< 
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§  578.  Approval  of  Mttyia.  —  In  the  abaence  of  any  statutory  or 
charter  requirement,  the  approval  of  the  mayor,  or  hia  assent  or  con- 
currence in  the  enactment  of  an  ordinance,  is  not  essential.'  But 
where  by  the  charter  the  mayor  is  part  of  the  law-making  power,  hia 
concurrence  in  legislative  action  is  essential  to  its  vahdity.'  When 
the  charter  requires  the  ordinance  to  be  submitted  to  the  mayor 
for  his  approval  or  disapproval,  the  ordinance  must  either  be  af^ 
proved  by  him,  or  passed  over  his  veto  in  the  prescribed  manner.' 

nance   which    provided   for   both   th«  672.    See  alao  Morton  r.  Broderick,  118 

erading  and  pKviog  of  an  alley  was  up-  Cal.  475. 

beld  as  relating  to  but  one  subject.  ■  Saxton  v.  Beach,  50  Ho.  488;  Sax- 

In  Seattle  v.  Barto,  31  Wash.  141,  ton  t>.  St.  Joseph,  60  Mo.  153;  therefore 

the  ordinance  was  entitled  "An  ordi-  a  retotation  without  the  mayor's  sigoa- 

nance  to  license  and  rwulate  certain  ture  ordering  local  improvementa  is  a 

trades  and  occupations  in  the  city  of  nullitv.     lb.;   Irvin  v.  Devon,  85  Ho. 

Seattle,  providing  penalties  for  the  vie-  625,    The  act  of  a  mayor  in  announcing 

lation  thereof,  and  repealing  all  ordi-  that  a  motion  is  lost  does  not  amount  to 

nances   inconsistent   therewith."     The  an  adjudication,  so  as  to  prevent  ita 

ordinance  contained  proviuons  relat-  bei^  attacked  collaterally.    Chaiiton 

ing  to  the  licensing  and  r^ulating  of  t>.  Holliday,  60   Iowa,  390,  391;    ante, 

various  ti&des  and  occupations,  among  f  5li  el  n». 

which  were  auctioneers,  aecond-hand  *  Creighton  tt.  Hanson,  27  CaJ.  613; 
dealers,  bill-pceters,  hotel  runners,  per-  Eisenhutn  v.  Ackeison,  105  Cal.  S7; 
eons  en^ged  in  the  temporary  sale  of  Follok  r.  San  Di^o,  118  Cal.  £93; 
goods,  and  pawnbrokers.  It  was  held  New  York  &  N.  E.  R.  Co.  v.  Water- 
that  it  contained  only  one  subject  bury,  35  Conn.  10;  Jacksonville  v. 
which  was  sufficiently  expressed  in  ite  Ledwith,  26  Fla.  103,  195;  Pensacola 
title.  V.  Southern  Bell  Tel.  Co.,  49  FU.  161 ; 

In  Cantri]  v.  Suner,  59  Iowa,  26,  Tern  Haute  &  I.  R.  Co.  v.  Voelker,  129 

an  ordinance  was  entitled  "Regulating  111.  540,  549;    Heins  v.   Lincoln,   102 

the  use  and  eale  of  intoxicatiT^  liquors.  Iowa,  69:  Chicago,  R.  I.  &  F.  R.  Co.  c. 

In  fact  the  subject  of  the  ordinance  was  Council  Bluffs,  109  Iowa,  425;    Stuta- 

entirely  prohibitory,  and  it  was  held  to  man  v.  Mc Vicar,  111  Iowa,  40;  AlUnan 

be  invahd  as  violating  the  statutory  re-  v.  Dubuque,  111  Iowa,  105;   Moore  v. 

quirement.    An  ordinance  first  vacated  Perry  CSty  Council,  119  Iowa,  423,  428; 

an  alley  and  then  granted  the  vacated  Bieaux's  Bridge  e.  Dupuis,  30  La.  An. 

land  to  a  private  person.    It  was  held  11D5;   New  Iberia  r.  Moss  Hotel  Co., 

that  the   ordinance   did  not  relate  to  112  La.  525;  Bsarc.  Kirby,  118  Uich. 

more  than  one  subject,  its  object  be-  392;    State  v.  Darrow,  65  Uion.  419; 

ing  to  transfer  the  title.    Dempeey  v.  State  v.   Butler,    178  Mo.  272,  340; 

Buriington,  66  Iowa,  687.  Cape  Gimdesu  v.  Fougeu,  30  Mo.  App. 

■  McDonald  v.  Dodge,  97  Cal.  112;  551;  StaU  v.  Newark,  25  N.  J.  L.  399; 

Jacobs  V.  San  Francisco,  100  Cal.  121,  Booth  v.  Bayonne,  56  N.  J.  L.  268; 

131,135;  Mortonv.  Broderick,  118  Cal.  Wilson  v.  Trenton,   56  N.  J.  L.   469; 

475;  Harrisone.  Roberts,  145  Cal.  173;  Mittag  ».  Park  Ridge,  61  N.  J.  L.  161, 

Becker  v.    Henderson.    100   Ky.   450;  153;  Piersonii.  Dover,  61  N.  J.  L.  404; 

State   t).    Armstrong,    54  Minn.   457 ;  Hendtickson  v.  Point  Pleasant,  65  N.  J. 

Burlington  v.  Dennison,  42  N.  J.  L.  166.  L.  535;  Dey  e.  Jersey  Oty,  19  N.  J.  Eq. 

See   also    Sacramento    Paving   Co.    v.  412;    People  v.   Schroeder,   76  N.  V. 

Anderson,  1  Cal.  App.  672;  Martindale  161;    Walcutt  t>.  Columbus,  27  Ohio 

p.   Palmer,   52   Ind.   411,   cited   infra.  Or.   Ct.  238;  17  Ohio  Gr.   Dec.  238; 

As  to  signing  and  recording  ordinancm  Ladd  v.  Elast  Portland,   18  Ot«g.  87; 

see  in/ra,  {  607.    In  Co^i/ornid,  a  statu-  Babbidge   v.    Astoria,   25   Or».    417; 

tory  enactment  requiring  the  mayor's  Kepner  v.  Commonwealth,  40  Fa.  St. 

approval  of  resolutions  lus  no  appllca-  124;  Wain  e.  Philadelphia,  99  Fa.  St. 

tion  to  a  city  which  is  working  under  330. 

a     freeholder's    charter.      Sacramento  It  Is  the  approval  or  disapproval  of 

Paving  Co.  v.  Anderson,  1  Cal.  App.  the  mayor  in  offiea  at  Ihe  time  when  Uk 
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It  has  been  said  that  in  this  country  the  absolute  veto  is  unknown ; 
the  qualified  or  limited  veto  is  all  that  an  executive  has.'  In  other 
words,  the  vesting  of  the  mayor  with  power  to  disapprove  an  ordi- 
nance is  intended  to  induce  due  consideration  and  to  prevent  haste 
and  incon^derate  action,  and  upon  disapproval,  the  council  usually 
has  the  power  to  pass  the  ordinance  over  his  veto.  In  approving 
or  disapproving  the  ordinance,  (he  mayor  must  comply  with  the 
requiremrats  of  the  statute  or  charter.*    Thus,  when  the  statute 


la  paned  by  the  couadl  that    O'MaUy   «.    McGinn,    63    Wis.    353; 

b  required.  His  successor  in  office  haa  Salens  V,  Neosho,  127  Mo.  627,  636. 
no  authority  to  approve  or  veto  the  See  also  State  v.  Byrne,  98  Wis.  16,  21. 
ordinance.  Altmau  o.  Dubuque,  111  Sufficient  of  proof  to  establish  au- 
lowa,  105,  112.  Bonds  of  a  pity  signed  thority  of  acting  mayor  to  sign  ordi- 
bv  an  ex-mayor  held  invalid.  Coler  v.  nance.  Seattle  v.  Doran,  6  Wash.  482. 
Cleburne,  131  U.  3. 162.  See  post,  chap-  Injunction  does  not  lie  to  prevent 
teronHunicipal Bonds.  Where,(iymi»-  the  mayor  from  signing  an  ordinance 
taJie,  the  date  of  approval  by  the  mayor  even  wnen  the  intendra  ordinance  \b 
was  entered  as  of  a  day  prior  to  the  a  repeal  of  one  under  which  a  valid 
passage  of  an  ordinance,  it  was  held,  contract  has  been  entered  into.  New 
in  a  suit  to  collect  a  tax  under  the  ordi*  Orleans  El.  R.  Co.  v.  New  Orleans,  30 
nance,  that  as  all  other  requisites  had  La.  An.  127.  See  Index,  Equity;  tn- 
been  complied  with  and  no  one's  rights    juncfion. 

bad  been  prejudiced,  the  validity  of  >  Per  Lalhrop,  J.,  in  Lowell  v.  Dad- 
tbe  ordinance  was  not  affected.  Allen-  man,  191  Mass.  370,  371. 
town  V.  Grim,  109  Pa.  St.  113.  If  the  '  Under  a  statutory  provision  that 
original  ordinance  has  been  Imt  or  every  ordinance  shall  be  sent  to  the 
dottroyed  parol  evidence  is  admissible  mayor,  "who  shall  either  approve  it, 
to  prove  the  signing  of  the  ordinance,  in  which  case  it  shall  become  operative 
Knight  n.  Kansas  Cityi  St.  J.  &■  C.  B.  R.  and  effectual,  or  disapprove  it,  m  which 
Co.,  70  Mo.  231 ;  Seattle  r.  Doran,  6  case  ha  shall  return  it,"  an  affirmative 
Wash.  482.  If  the  mayor  requests  the  act  of  approval  by  the  mayor  by  written 
caund]  to  recon^der  the  ordinance,  declaration  over  his  signature  is  e»- 
at  the  same  time  suggestitig  certain  sential  to  the  vaUdity  of  the  ordinance; 
amendments,  this   requeet,  in  the  ab-    and  the  fact  that  by  custom  ordinances 

■cnce  of  a  statutory  authority  therefor,    not  -"' -"  ' ' * — '--'  -- 

does  not  affect  in  any  way  or  relieve    api 
' '      from  his  duty  of  approving  or  dis-    val 

roving  the  ordinance.  Kittmger  v.  Waterbury,  35  Conn.  19.  To  the  same 
Buffalo  Traction  Co.,  160  N.  Y.  377,  effect.  In  re  Standiford,  6  Mackey 
383.    If  the  mayor  U  absent  and  another    (D.  CV  549. 

it  appointed  acting  mayoT,  or  mayor  pro  In  Baar  v.  Kirby,  118  Micb.  392,  it 
tern.,  and  ss  such  presides  at  the  meet-  was  held  that  a  statutory  f>ravision 
ing  of  the  council,  the  acting  mayor  or  that  the  mayor  should  within  three 
mavor  pro  tern,  is  not  thereby  vested  days  "lodge  in  the  office  of  the  city 
witn  the  power  to  approve  or  disap-  clerk"  his  veto  of  any  resolution  or 
prove  an  ordinance  in  the  absence  of  ordinance,  was  complied  with  by  de- 
a  statutory  provision  to  that  effect,  livering  it  within  the  prescribed  time 
Hoore  v.  Peny  Qty  Counei],  119  Iowa,  to  the  city  clerk  in  person  tor  filing  in 
4^,  429.  See  also  Leavenworth  v.  his  office,  the  clerk's  office  being  closed 
Douglass,  3  Kan.  App.  67;  Babbit^  at  the  time.  It  has  been  hela  that  a 
B.  Astoria,  25  Oreg.  417.  But  if  the  provision  tliat  the  ordinance  shall  be 
charter  authorizes  uie  presidcatt  of  the  returned  to  the  branch  of  the  city 
council  to  discharge  all  the  duties  of  council  where  it  originated  is  only  di- 
the  mayor  during  his  absence,  tlie  rectory  in  its  nature  and  that  a  return 
signature  of  the  preddent  is  sufficient  of  the  ordinance  to  the  wrong  branch 
approval  of  the  ordinance,  if  it  appears  with  the  mayor's  disapproval  does  not 
that  the  mayor  was  out  of  the  city  affect  the  mayor's  veto.  Common- 
wfaen     the     ordinance     was     passed,    wealth  v.  Fitler,  136  Pa.  129.    Where 
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requires  the  mayor,  it  he  disapprove  an  ordinance,  to  retum  it  leiih 
hia  objedions  in  wriiing,  a  message  returning  the  ordinance  disap- 
proved without  stating  any  objection  to  it  is  not  a  valid  exercise  of 
the  veto  power.'  Usually  the  mayor  is  required  to  exercise  his 
power  to  approve  or  disapprove  an  ordinance  within  a  apeeifwd 
time  eSiet  the  ordinance  has  been  "presented"  to  him.  This  pro- 
vision implies  a  personal  presentation  to  the  mayor  in  order  to  make 
the  limit  of  time  operative.  Leaving  the  ordinance  with  a  clerk  in 
the  mayor's  office,  in  the  absence  of  &e  mayor,  is  not  a  presentation 
to  him  within  the  meaning  of  this  charter  or  statutory  requirement.* 
If  the  mayor  has  disapproved  an  ordinance,  the  rectmsidercdian  which 
is  given  by  the  council  must  be  of  the  pariicular  ordinance  which 
has  been  disapproved.  Upon  the  exercise  of  the  mayor's  veto 
power,  the  council  cannot  pass  an  amended  or  altered  ordinance. 
If  it  attempts  to  do  so,  such  amended  or  altered  ordinance  must  be 
submitted  to  the  mayor  for  his  approval  or  disapproval.*  When  the 
statute,  without  further  provision,. simply  directs  that  die  ordinance 
shall  be  submitted  to  the  mayor  for  his  approval  and  requires  that 
if  he  disapprove  the  same  it  shall  be  returned  to  the  council  within 
a  specified  time,  the  ordinance  takes  effect  in  the  evoit  of  his  failure 
to  return  it  disapproved  within  the  prescribed  time.* 
The  power  of  tke  mayor  to  approve  or  disapprove  an  ordinance  is 

by  9tatutoT7  authority  the  ordinance  ner  prescribed  by  the  charter.     The 

was  prepared  by  ft  municipal  board  preaence  of  the  mayor  during  the  de- 

which  Bubmitted  it  to  the  council,  the  libemtion  of  the  common  coundl  and 

ordinoDce  does  not  originate  in  either  an  esaminatiou  by  him  of  the  clerk's 

bouse  and  may  be  returned  by  the  minutes,  by  which  he  is  informed  d 

mayor  approved    or  disapproved   to  the  passage  of  certain  ordinancee,  is  not 

either  bouse.    Baltimore  ir.  Gorter,  03  such  a  presentation  to  him  of  the  or- 

Hd.  1.  dinanoes  as  the  charter  requires.  State 

>  Lowell  t>.  Dadman,  101  Mass.  370;  v.  Newark,  26  N.  J.  L.  399.    Wfaer« 

Truesdalev.  Aocheater,  33  Hun(N.Y.),  ordinances    or    reAolutdons     have   not 

S74.    "The  reason  why  it  is  necessary  been  submitted  to  the  mayor  for  Ida 

that  the  objectionB  should  be  stated  is  approval  as  required  by  statute,  but 

plfun.    It  is  that  the  body  passing  the  bave  been  parsed  and  recorded  in  the 

order  should  have  an  opfrartunity  to  minut«8  of  the  council  and  signed  by 

weigh  and  consider  the  objections  and  the  mayor  therein,  the  Ic^lature  may 

determine whetheritisrightorwrong."  validate  them  by  enacting  a  statutory 

Per  Lathrop,  J.,  in  XiOWeU  v.  Dadman,  provision    that   such    resolutions   and 

101  Hasa.  370.  ordinancee  shall  be  deemed  to  bave 

■  Farwell  v.  Boston,  192  Haas.  IS.  been  formally  preaented  to,  approved, 

Under  a  charter  requirement  that  or-  and  signed  by  nim.    State  v.  Newark, 

dinancea  sliall,  before  taking  effect,  be  27  N.  J.  L.  185,  196. 

Eetmted  to  Ae  mayor  and  approved  by  '  People  v.  Geneva,  98  N.  Y,  App. 

ii.orif  vetoed,  be  passed  again,  and  Div.383;  State  v.  Newark,  25  N.  J.  L. 

that  on  hia   failure   to  return  them  309, 420. 


within  five  days,  they  shall  become  *  Doty  v.  Lyman,  166  Moss.  318; 
operative,  a  hteral  compliance  with  Truesdale  v.  Rocheater,  33  Hun  (N.  Y->- 
these  provisions  is  essential.    The  ordi-    674,  576;    Pennsylvania  Globe  ( 
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entirely  separate  and  distinct  from  the  functions  with  which  he 
may  be  vested  as  presiding  officer  of  the  common  council.  The 
fact  that  the  mayor,  as  presiding  officer  of  the  council,  heard 
the  ordinance  read,  put  the  motion  for  its  adoption,  declared  it 
adopted,  and  signed  and  approved  of  the  journal  in  which  it  was 
entered,  is  not  a  compliance  with  a  statutory  requirement  that  the 
ordinance  be  approved  by  him,  or  passed  by  a  specified  majori^ 
over  his  veto,  and  does  not  dispense  with  his  approval  in  the  manim 
prescribed  by  the  charter.' 

i  579  (310).  Kvidance  of  Adoption  of  Oidinuieoa.  —  Id  the  ab- 
sence of  required  record  evidence  of  the  passage  of  an  ordinance,  it  b 
not  competent,  except  possibly  under  peculiar  circumstances,  to 
establish  its  adoption  by  extrbsic  testimony ; '  but  where  uaanimity 

'  CoTdilla  V.  Pueblo,  34  Colo.  293;  consideTatioii  that  in  this  countiy  ttie 
PensacoU  v.  Southern  Bell  Tel.  Co.,  49  tnAyor  is  not  an  Enteral  part  of  the 
Fla.  161 ;  Whitnejr  v.  Port  Huron,  88  corporation,  and  baa  only  such  powers 
Uich.  268;  State  r.  Dakota  County  as  are  expressly  conferrai  upon  him. 
Dist.  Court,  41  Minn.  51S;  Gnham  Hence,  although  the  statute  required 
D.  Carondelet,  33  Mo.  202.  See  also  the  mayor  lo  tign  Ihe  record  of  the 
Moore  v.  Perry  City  Council,  119  Iowa,  ordinance,  the  court  held  that  hia  fail- 
423,  429;  SUte  c.  Newark,  25  N.  J.  L.  ure  to  do  so  did  not  aSect  its  vaUdity. 
399,  cited  supra.  But  eee  to  the  con-  Biddle,  J.,  said:  "The  doctrine  of  the 
tiai7  WoodruB  v.  Stewart,  63  Ala.  206.  Engiieb  courts  as  to  the  old  corpoia- 
But  in  Becker  v.  Washington,  04  Ho.  tions  in  that  country  that  tbe  mayor 
375,  it  was  held  that  where  tbe  statute  was  an  integral  part  of  the  corporation, 
provides  that  no  bill  shall  become  an  and  that  the  acts  of  the  corporation 
ordinance  until  signed  by  the  prendent  in  his  absence  were  invalid,  1^,  it  is 
of  the  board  and  the  mayor,  and  also  believed,  no  application  to  the  office  of 
that  the  mavor  shall  be  ex  officio  presi-  mayor  in  this  country.  With  us,  the 
dent  of  the  board,  his  signature  of  the  powers  and  duties  of  the  mayor  depend 
(»dinance  oi  mayor  is  sufficient,  al-  entirely  upon  the  provisionB  of^  the 
though  it  would  be  more  formal  for  charter,  or  the  act  under  which  the 
him  to  have  signed  it  aa  president,  and  corporation  is  oi^aniied,  and  the  by- 
then  approved  of  it  as  mayor.  In  laws  passed  in  pursuance  of  such  au- 
Hoore  v.  Perry  City  Council,  119  Iowa,  thority.  Properly  and  primarily,  tbe 
423,  428,  Deemer,  J.,  said:  "There  is  powere  and  duties  of  a  mayor  are 
ft  broad  distinction  between  a  re-  executive  and  administrative,  and  not 
quirement  that  the  mayor  shall  mgn  judiciolorlapalative;  but  other  powers 
ordinances  simply  as  a  means  of  au-  may  be,  and  often  are,  granted  to  him, 
thentication  and  a  requirement  that  he  and  other  duties  enjoined  upon  him. 
■hall  sign  as  an  evidence  of  his  approval.  Whether  the  mayor's  signature  is  es- 
The  former  requirement  may  well  be  aential  to  the  vaudity  of  an  ordinance 
Bsid  to  be  ministerial  and  directory  depends  upon  the  charter,  or  the  act 
cnJy,  while  the  latter  is  undoubtedly  authorizing  the  organizaUon  of  the 
maiidatory,  and  plainly  intended  as  a  corporation,  but,  unless  it  is  made 
check  SMinst  hasty,  unwise,  and  inex-  essential,  it  has  generally  been  held 
pedjent  l^ulation."                  -  mer^  directory." 

In  Hartindole  v.  Palmer,  52  Ind.  '  Covington  c.  Ludlow,  1  Met.  (Ky.) 

4tt,  where  it  was  held  that  under  the  295;    Stewart  v.  Clinton,  79  Mo.  003, 

general  city  law  then  in  force  the  eig-  611;    Lebanon  Light  A.  M.  W.  Co.  v. 

nature  of  tne  mayor  was  not  necessary  Lebanon,    163    Mo.    254,    260,    citing 

to  the  validity  of  an  ordinance,  the  text.     See  ante,  \\  554,  557,  note,  561, 

court  arrived  at  this  result  from  tbe  note;  post,  f  607. 
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is  necessary  to  legal  authority  to  make  an  order,  and  an  order  is 
entered,  it  will  be  presumed,  when  the  contrary  does  not  appear,  that 
it  was  made  with  the  required  unanimity.' 

§  580  (311).  MotlTai  tot  adopting  Ordlnancos  not  Snbjoet  to  Jn- 
dieUl  Inquiry.  —  It  is  well  settled  that  the  fudicial  branch  of  the  gov- 
emmerd  cannot  inttituU  an  inquiry  into  the  nuAivet  of  the  Ugialaiive 
department  in  the  enattment  of  laws.  Such  an  inquiry  would  not 
only  be  impracticable  in  most  cases,  but  the  assumption  and  eMr- 
cise  of  such  a  power  would  result  in  subordinating  the  legislature  to 
the  courts.*  In  analogy  to  this  rule  it  is  doubtless  true  that  the  courts 
will  not,  in  general,  inquire  into  the  motives  of  the  council  in  passing 
ordinances.'    But  it  would  be  disastrous,  as  we  think,  to  apply  the 

Lexington   «.    Headley,    5    Bush        '  Freeport  n.  Marks,  59  Pa.  St.  253; 

..J.),    508;     Covinrton   v.    Boyle,    6  Buell  u.  Ball,  20  Iowa,  2S2  (collateral 

Jush  (Ky.),  204;    McConniok  v.  Bay  action  ttetween  third  perBons);    Soon 

City,  23  Mich.  457.     See  Steckert  e.  Hing  v.  Crowley,  113  U.  S.  703,  709; 

East   Saginaw,    22   Mich.    101;     post.  People   v.   Cregier,    138   111.   401,   414, 

S  1454.  The  final  action  of  a  city  coun-  citing  text;  Lilly  v.  ladianapolis,  149 
oil,  or  other  dehlwrative  body,  on  any  Ind.  648,  665,  citing  text;  Downey  v. 
measure,  is  shown  by  its  adjoununent  State,  160  Ind.  578,  583,  citine  teict; 
thereon,  the  public  promulgation  of  ita  Coverdale  v.  Edwards,  155  Ind.  374; 
action,  or  subsequent  proceedings  in-  Schmidt  n.  Indianapolis,  168  Ind.  631; 
consiatent  with  a  purpose  to  review.  80  N.  E.  Rep.  032;  Crowley  v.  Ells- 
State  V.  Van  Buskirk,  40  N.  J.  L.  463.  worth,  114  La.  308;  People  v.  Gardner, 
In  lUinoia,  a  book  or  pamphlet  con-  143  Mich.  104;  Brown  v.  Cape  Girar- 
taining  the  ordinances  of  a  municipal  deau,  90  Mo.  377;  Knapp  p.  St.  Louis, 
corpomtion  and  purporting  to  be  pub-  156  Mo.  343 ;  Dreyfus  v.  Lonergan,  73 
lished  by  its  autnonty,  is  evidence  of  Mo.  App.  330,  340,  citing  text;  Fhjla- 
the  passage  and  contents  of  the  ordi-  delphia  v.  Randolph,  4  Watts  &.  S. 
nances  contained  in  it,  and  of  their  (Fa.)  514;  Stull  n.  Ue  Mattos,  23  Wash, 
legal  publication.  Lindsay  v.  Chicago,  71,  81,  approving  and  following  text. 
115  ni.  120;  in/ra,  {606.  Where  a  See  also  6^nin  v.  People,  82  N.  ¥.318, 
record  is  silent  as  to  proceedings  re-  323;  Barhite  v.  Home  Telephone  Co. 
quired  by  law  to  be  taken,  —as  that  60  N.  Y.  App.  Div.  25.  It  being  well 
the  ayea  and  nays  shall  be  called,  —  no  settled  that  the  courts  may  decide  upon 
presumption  arises  that  other  proceed-  the  reasonablenesB  of  orcunances,  tliey 
inga  than  those  mentioned  in  the  record  will  in  general  judge  of  these,  what- 
took  place.  Tracey  v.  People,  6  Colo,  ever  their  purpose,  by  considering  their 
151.  An  ordinance  will  be  presumed  nature  and  effect,  ratber  than  by  in- 
to be  l^ally  adopted  unless  it  exceeds  stituting  an  inquiry  into  the 
the  ledslative  power  of  the  city.  Ex  the  members  M  the  council, 
parte  Hinkle,  104  Mo.  App.  104.  See  where  the  latter  is  material  and  rele- 
Index,  Records  and  Documents.  When  vant,  it  mav  in  the  author's  judgment 
it  13  sought  to  impeach  the  validity  of  be  done.  Where  power  of  rcpealis  re- 
an  ordinance  on  the  ground  that  it  served  in  an  ordinance  granting  a  fran- 
was  not  adopted  in  the  manner  pre-  chise,  the  court  will  not  paas  upon  the 
scribed  by  law,  it  must  appear  affimia-  ptapriety  of  the  ordinance  of  repeal: 
tively  by  the  journal  of  the  council  that  for  the  power  of  repeal  does  not  depend 
the  mandatory  requirements  of  the  law  upon  either  the  neceauty  of  it,  or  on 
relative  to  the  passage  of  the  ordinance  the  soundness  of  the  reasons  asmgoed 
have  not  been  observed.  Portland  t>.  for  it.  Southern  Bell  Tel.  Co.  o.  Rich- 
Yick,  44  Oreg.  439.  mond,  98  Fed.  Rep.  671. 

'  Oooley,    Ctonst.    Lim.,    188,    187, 
where  many  of  the  cases  are  collected. 
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analogy  to  its  full  extent.  Municipal  bodies,  like  the  directories  of 
private  corporations,  have  too  often  shown  themselves  capable  of 
using  their  powers  fraudulently,  for  their  own  advantage  or  to  the 
injury  of  odiers.  We  suppose  it  to  be  a  sound  proposition  that  their 
acts,  whether  in  the  form  of  resolutions  or  ordinances,  may  be  iirb- 
peached  for  fravd  actvaUy  consummaied  at  the  instance  of  the  mu- 
nicipality defrauded  and  perhaps  at  &e  instance  of  persons  injured 
thereby,' 

%  581  (312).  Same  Subjoct.  —  Accordingly,  in  Ohio,  in  a  case 
where  the  l^islature  chartered  a  gas  company,  reserving  the  power 
of  control,  and  subsequently  empowered'  the  city  council  to  regu- 
late the  price  of  gas,  the  court  considered  the  intention  to  be  to 
limit  the  company  to  a  fair  and  reasonable  price,  and  that  it  must  be 
fairly  exercised;  and  if,  in  the  colorable  exercise  of  the  power,  a 
majority  of  the  members,  for  a  fraudulent  purpose,  combined  to  fix 
the  price  at  a  rate  at  which  they  knew  it  could  not  be  made  and  sold 
without  loss,  their  action  would  not  bind  the  company,  and  in  such 
a  case  their  good  faith,  it  was  held,  might  be  inquired  into.' 

§  582.  Jmisdlcttoa  of  Iqultyto  onjoin  Enactmant  of  Invalid  Ordl- 
nancai.  —  The  courts  vnll  not,  as  a  rule,  enjoin  the  passage  of  uti- 
aittkorissed  ordinaTices  of  a  legislative  character,  and  will  ordinarily 
act  only  when  steps  are  taken  to  make  them  available.  A  court  of 
equity  cannot  properly  interfere  with,  or  in  advance  restrain  the 

■  People  t>.  Crwier,  138  Dl.  401,  Fletcher  v.  Peck,  6  Cranch,  87;  Du- 
414,  citing  text;  Gtaagow.  St.  Louia,  buque  Bank  t>.  United  States,  1  G. 
107  Mo.  198,  203,  quodng  text;  State  Greene  (Iowa),  553.  The  courts  will 
V.  Gatea,  190  Mo.  540,  656;  Kansas  not  inquire,  even  on  the  complaint  of 
Giyv.  E^de,  106  Mo.  498,  606,  quotiiw  the  State,  into  the  motives  which  gov- 
tezt.  Tiie  ground  of  relief  in  '.ucn  emed  memben  of  the  legislature  in  the 
cases  is  fraud  actually  perpetrated,  enactment  of  a  law,  or  allow  to  be 
rather  than  an  inquiry  into  the  mo-  shown,  for  the  purpose  of  defeating 
tivee  of  the  municipal  body.  Bee  the  operation  of  the  law,  that  it  was 
chapter  on  Remedies,  Ac.,  post.  In  passed  by  fraud,  corruption^,  and 
People  p.  Gardner,  143  Mich.  104,  the  bribery  of  the  members.  Wnght  v. 
Supreme  Court  of  Michigan  dissented  Defrees,  8  Ind.  298;  followed,  Ho- 
from  the  view  of  the  author  that  an'  Culloch  v.  State,  11  Ind.  424,  431; 
onUnance  may  be  attacked  on  the  s.  p.  Sunbury,  &c.  Railroad  Co.  v. 
ground  that  its  passage  was  procured  Cooper,  33  Pa.  St.  278;  Cooley,  Const, 
by  fraud,  and  held  that  evidence  was  Lira.,  135,  136,  186,  208. 
not  admiBsibte  that  an  ordinance  re-  In  such  a  caw  as  that  mentioned  in 
lating  to  the  removal  of  garbage  was  the  te^t,  the  established  doctrine  at 
not  adopted  in  good  faith,  but  for  the  the  present  day  is  that  an  unreason- 
purpose  of  conferring  a  monopoly  on  able  and  confiscatory  rate  is  uncon- 
a  concern  to  which  was  granted  the  ex-  stitutional  and  voicf,  irrespective  of 
cluave  right  to  remove  garfoage  from  any  fraudulent  purpose  on  the  part 
the  city.  of  the  membeie  of  the  legislative  or 

*  State  V.  dndnnati  Oas  Company,  municipal    body.      See    cnapt«r    on 

18  Ohio  St.  262,  distinguished  from  Public  Vtihtiea,  poat. 
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discretion  of  tlie  municipal  body  while  it  is  in  the  ezeidae  of  statu- 
tory or  charter  powers  thst  are  legislative  in  their  character.'    But 

'  New    Oileans    Water    Works    e.  cil,  87  Ala,.  245.    See  also  Des  Hmdm 

New  (Means,    164    U.    a    471,   481;  Oaa    Co.   v.    Des    Moinm,    44    Iowa, 

HcChord  D.  Louisville  &  N.  R.  Co^  183  506. 

U.  S.  483,  496;  Alpers  v.  San  Fran-  In  Stevens  v.  St.  Mary's  Tnining 
Cisco,  32  iFod.  Rep.  503;  Murphy  v.  School,  144  Dl.  336,  the  court,  after  re- 
East  Portland,  42  Fed.  Rep.  308 ;  Moot-  ferring  to  the  (act  that  there  ara  cases 
Simery  Gas  Xjght  Co.  v.  Mont^meiy  which  hold  or  seem  to  hold  that  where 
ty  Council,  87  Ala.  245;  Chicago  "-  a  municipal  corporation  is  about  to 
Evans,  24  lU.  52;  Sheridan  e.  Colvin,  pass  a  resolution  or  ordinance  which  ii 
78  111.  237 ;  Stevens  v.  St.  Mary's  Train-  vdd  as  being  uilra  vires,  a,  court  of 
ine  School,  144  HI.  336,  cited  infra,  chancery  will  enjoin  it  from  so  doing, 
where  esceptional  cases  are  pointed  and  after  poinUn^  out  that  a  large 
out;  Roby  v.  Chica^,  215  111.  604,  number  of  the  decisions  which  uphcJd 
609;  Des  Moines  Gas  Co.  v.  Des  Moines,  the  ri^t  of  equity  to  interfere  witn  the 
44  Iowa,  505  (diatinguishiog  People  e.  action  of  municipal  corporations  where 
Sturtevant,  9  N.  Y.  263;  Davis  v.  such  action  is  in  excess  of  the  le^ 
Mayor,  &c.  of  New  York,  14  N.  Y.  power,  will  be  found  on  examination 
506);  Stubenrauch  v.  Neyeneech,  54  to  be  based  upon  facts  which  show  that 
Iowa,  567;  Harrison  v.  New  Orleans,  the  injtmctiona  were  issued  against  the 
33  La.  An.  222;  State  o.  Judges,  35  officers  or  agents  attempti^  to  en- 
La.  An.  1075,  1082;  New  Orleans  El.  force  corporate  resolutions,  ordinances, 
R.  Co.  n.  New  Orieans,  39  La.  An.  127;  by-laws,  or  orders,  said:  "There  are 
Albright  V.  Fisher,  154  Mo.  56;  State  many  decisions  which  hold  in  express 
I.  Gates,  190  Ho.  540;  Cape  May  &  and  definite  teims  that   'the  courts 


S.  L.  R.  Co.  V.  Cape  May,  3£n.  J.  Eq.  will  not  enioin  the  passage  of  u 

419;     People   v.   Mayor,   Ac.    of   New  thoriied  orainanccs,  and  will. old 

York,  9  Abb,  Pr.  (N,  Y.)  253;  Whitney  ily  act  only  when  steps  are  taken  t 

,. t_    _,  »T__  «__,_  ™  r.__L       .,     .1  'Isble'  (1  Dillon  Mui 

^-..  .., ,   -—J. — J-,  —  _-  r-. .  i308,  note,  p.  387). 

New   York,   32    Barb.    (N.    Y.)    102;  There  may  be  ijutaruxe  where  Ma  re- 

Kadderly  v.  Portland,  44  Orw.  118;  Uriction  upon  the  powers  of  the  court 

State   t>.   Milwaukee   County   Superior  will    sometimes     be     disr^arded,    as 

Ct.,  105  Wis.  651.    See  Index,  Equity;  where  municipal  corporations  are  ex- 

Injvnetum;  Pvblie  UHlitia.  ereising  mere  business  or  ministerial, 

An  injunction  wiU  not  be  granted  rather  than   legislative,   powers   (Val- 

lo  reetrain   the   mayor   of  a   em  from  paiuso  v.  Gardner,  97  Ind.   I ;   1  Dill. 

ngnina   an   ordinance   passed   by   the  Hun.  Corp.,  4th  eo.,  Jf  473,  474,  037, 

councu  purporting  to  repeal  a  previous  1048) ;    or  are  wrongfully  disposing  ot 

ordinance  and  contract  under  it.    Non  property  held  by  them  as  trustees  for 

constat  that  the  mayor  will  sign  the  the  public  (Hillwu  o.  Sharp,  15  Barb. 

ordinance,  or  that  the  council  wul  pass  (N.   Y.)   193;    Sheriock  c.   Winnetka, 

it  over  biB  veto  if  returned  unngned,  59  111.  389);  or  are  attempting  to  act 

or  that  it  will  become  executory.     It  upon  matters  not  by  their  charters  or 

is  not  until  after  such  ordinance  has  by  the  laws  subject  to  their  jurisdiction 

been  signed  or  become  executory  that  (Alpers  v.  San  Francisco,  32  Fed.  Rep. 

its  validity  can  be  judicially  contested  503) ;   or   where   it   appears   that   the 

and  determined.    New  Orleans  El.  R,  mere  voting  on  and  fonr"' ' 

Co.  r.  New  Orleans,  39  la.  An.  127.  a  resolution  or  ordinance  .... 

A  gas  light  company  which   had  an  without  any  action  or  attempt  to  en- 

wterpired    exduHve   franchise    to    use  force  any  right  or  privily  under  it, 

the  city  streets  and  to  light  the  city  effect  an  irremediable   private  injury 

for  a  term  of  years  was  held,  under  the  (Whitney  v.  Mayor,  &a.  of  New  Yoric, 

principle  stated  in  the  text,  not  to  be  28  Barb.  (N.  Y.)  233).    The  weight  of 

entitled  to  injunction  restraining  the  authority   and    the   tendency   m    the 

passa^     of     an     ordinance     for    the  more  recent  decisions  are  in  favor  of 

granting  of  a  conflicting  franchise  to  the  position  that  the  restraining  power 

another  company.     Montgomery  Gas  of  the  courts  should  be  direct«d  against 

Light  Co.  o.  Montgomery  City  Coun-  the  enforcement  rather  than  the  pas- 
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the  courts  have  jurisdiction,  at  the  suit  of  a  taxpayer  od  behalf  of 

the  city,  or  at  the  suit  of  a  party  specially  damaged  by  the  passage 

aafp  of  uuauthoTued  orders  and  reeo-  was  &  gnat  upon  condition,  and  that 
hibons,  or  ordinances,  bj  municipal  even  if  freedom  from  judicial  inter- 
wraoiatioaa."  fence  or  rcetisint  by  injtLaction  be- 
lt has  been  said  that  the  courts  have  longed  to  municipal  legislation,  it 
jurisdiction  to  enjcun  the  pasaace  of  an  could  not  be  that  by  giving  to  an  act 
ordinance  wiiicb  u  not  witnin  tne  scope  not  lefialative  in  ite  nature  the  form  of 
of  the  powers  of  the  oountnl,  if  the  paa-  an  orainanoe  or  resolution  Uie  juri»- 
sage  of^tbe  ordinance  would  work  iirep-  diction  of  the  oourt«  could  be  defeated. 
anUe  injury.  Spring  Valley  Water  Hence,  it  was  held  that  the  courts  had 
Works  t>.  BartJett,  16  Fed.  Rep.  616.  jurisdiction  to  grant  an  injunction  re- 

. ,                   ,        ,  nit  the 

injunction  will  not  lie  to  leetrain  a  city  members  of  the  council  for  contempt 

council   from   repealing   an   ordinance  for  a  violation  of  the  injunction.    It  la, 

granting  a  right  to  use  the  streeta  of  a  however,  to  be  observed  that  the  court 

eity  for  railroad  purposes.    In  deliver-  did  not  pass  upon  the  propriety  of 

ing  the  opinion  oi  the  court.  Von  FUet,  judicial  restraint  of  the  passage  dif  an 

V.  C.,  pomtedoutthat  if  thedefendante  ordinance,  but  only  asserted  that  if  it 

had  admitted  that  the  purpose  of  intro-  assumed  to  eicerdse  the  power  it  was 

ducing  the  repealing  ordinance  was  to  within  its  jurisdiction  as  a  court.    See 

pan  It  in  order  that  they  might,  under  also  Davis  v.  Mayor,  Ac.  of  New  York, 

Its  authority,  tear  up  the  complain-  UN.Y.506;  e.c.  1  Duer  nf.  ¥.),4£1' 

ant's  track,  then,  inasmuch  as  it  would  People  c.  Dwyer,  90  N.  Y.  402,  cited 

cleariy  have  appeared  by  the  conf  emion  infra ;  poet,  chapter  on  Streets.    But  in 

of  tbe  defendanU  that  they  had,  in  ad-  State  v.  Milwaukee  County  Superior 

v&noe  of  the  pai           '  "         '          .  ■~-     .«-  *"■     «.,    ..     ^              ^      . 
determined  to  d 

irreparable  wrong  and  simply  used  the  decisions  of  the  New  York  courts  and 

ordmauee  as  a  means  to  an  unlawful  held  that  the  court  was  entirely  with- 

end,  he  would  not  hedtate  to  grant  an  out  jurisdiction  to  restrain  tbe  passage 

injunction.    See  slao  Paterson  A  P.  H.  of  an  ordinance,  that  such  an  injuno- 

R.  Co.  V.  PBt«non,  24  N.  J.  Eq.  158.  tion   if   granted,  was   void,  and   that 

But  in  North  Jeraey  St.  R,  Co.  v.  South  disobedience  to  its  pravisiona  did  not 

Orange,  58  N.  J.  Eq.  83,  where  a  town-  constitute  contempt  of  court.    Qutgrtt 

ship  ordinance  granting  franchises  to  a  In  People  v.  I>wyer,  90  N.  Y.  402, 

street    railway    corporation    provided  statutory  authority  was  confenod  for 

that  the  township  might  adjudge  a  the  construction  of  a  railroad  on  such 

breach  of  duties  and  decUre  a  forfeiture,  streets  and  avenues  as  might  be  named 


oreacnoiauLLesanuuecurviiiontabunj.     ei^n^vui  luiu  avciiuig  oa  uu^iiv  us  uauidu 

the  court  h^d  that  where  the  alleged    by  tbe  mayor  and  common  council. 
'     '"      ',   Tlie  -■ ^  - 


cause  of  forfeiture  was  caused  without  The  common  council  passed  a  reaolu- 

any  fault  on  the  part  o!  the  railroad  tion  naming  certain  streets  and  sent  it 

company,  it  would  interfere  by  injuno-  to  the  mayor,  who  returned  it  with  a 

tion  to  restrain  the  adoption  of  an  oi^  message  of  disapproval.    A  temporary 

dinance  by  the  township  declaring  a  injunction  was  jrranted  restraining  the 

forfdture  of  the  franchise  of  the  cor-  common  council  from  overriding  and 

poiation   because  it   did   not   comply  disapproving  the  mayor's  veto.     Not- 

with  the  statute  of  permission.     Thu  withstanding  such  injunction,  the  com- 

dedsion  was  lendered  upon  the  theory  mon   council  by  the  necessary  vot« 

that  the  declaration  of  the  forfeiture  paased  the  prolubitive  resolution  over 

was  not  a  l^islative  act,  but  was  judi-  his  veto,    ft  was  held  that  the  council 

dal  on  its  character,  and  therefore  tbe  were  guilty  of  contempt  in  disobeying 

proper  subject  of  control  by  a  court  of  the  injundion,  and  it  was  pointed  out 

eqmty.  that  whether  the  act  so  to  be  enjoined 

In  People  v.  Sturtevant,  9  N.  Y.  was  or  was  not  of  a  legislative  cnarac- 

263,  it  was  held  that  the  adoption  of  a  ter,  and  whether  other  facts  justified 

resolution  or  ordinance  granting  a  tight  the  interposition  of  equity,  were  ques- 

to  lay  railroad  tracks  m  a  city  street  tions  to  be  disposed  of  by  the  court 

was  not  in  any  just  sense  an  act  of  mu-  acting  on  the  facts:    it  had  power  to 

nicipal  legislation,   but   in  substance  prohibit  action  until  the  court  investi- 
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of  the  ordinance,  or  whose  private  ri^ts  or  property  are  affected 
thereby,  to  restnun  the  enforcem^it  of  tdira  vires  and  invalid  ordi- 
nances and  regulations.' 

§  583  (313).  LsgUlatlve  OfBc«n  an  not  pflrsoiul^  LlaU*  for 
Adoption  of  Ordlnuusi.  —  Where  the  ojficers  of  a  municipal  corpora- 
tion are  invested  with  legislative  powers,  they  are  of  courie  exempt 
from  individual  liability  for  the  passage  of  any  ordinance  within 
their  authority,  and  their  motives  in  reference  thereto  will  not  be 
inquired  into;  nor  are  they  individually  liable  for  the  passage  of  any 
ordinance  not  authorized  by  their  powers;  for  such  ordinance  b 
void,  and  need  not  be  obeyed.* 

pt«dandfinalljrdecided,iuid tmyerror  said,  EBtM,  C.  J.:   "It  is  true  that 

m  its  decision  could  only'  be  corrected  courts  will  not  interfete  mth  mere  mu- 

on  appeal.    The  court  &lao  held  that  nicipal  l^Mation,  but  when  the  legis- 

while  tt  is  true  that  equity  will  not  lation  is  sought  to  be  made  executoij 

ordinarily  interfere  with  mature  rest-  by  a  minisWnal  act,  the  oourta  will  in- 

ing  latgeljr  in  the  diacTetitxi  of  mu-  terfere  in  eaaca  where  the  act  tranaoends 

nicipal     authorities,    yet,    wltere    lh»  the  authority  of  the  corporate  t^oeta." 

Ihrmlentd  acHon  will  prodvee  on  imp-  In  Nob  Jermu,  after  an  ordinanoe  has 

ardhU  vnivry.and  eonii^  in  a  dupom-  been  passed,  trapTopercourse  to  review 

Hon  of  tiie  jnMic  property  by  devoting  it  its  validity  is  oy  oarHarari.     State  V. 

to  the  luee  of  aprivat«  corporation,  or  Faterson,  34  N.  J.  L.  163, 170;  State  tr.    . 

where  an  illegal  grant  ie  threatened,  or  Jersey  Qtyi  34  N.  J.  L.  33 ;  Gregory 

the  action  attempted  is  corrupt  and  o.  JeneyClty,  34N.  J.L.390.  Bee  more 

fmuduleut  and  an  abuse  of  trust,  there  fully  chapt«r  on  CtrHorari,  pott.     The 

is  authority  to  sustain  an  interference  mere  fact  that  a  dty  has  passed  an 

by  injunction.      In  CSacinnaU  St.  R.  ordinance  without  complying  with  the 

Co.  V.  Smith,   29   Ohio   St.   291,  an  lequirementB   of  the  statute  for  its 

injunction  against  an  ordinanoe  grant-  enactment,  the  bill  not  setting  up  any 

ing  rifhta  to  street  railroad  was  bus-  violation  m  the  Federal  constitution,  is 

tamed  after  it  had  been  passed  by  the  not  sufficient  to  give  a  Federal  wart 

council  and  approved  by  the  mayor,  jwiadiction  as   involving   a   question 

but  before  it  had  taken  effect  by  due  ariong  under  the  Fedenu  constitution, 

publication.    In  Page  v.  Allen,  6&  Fa.  Savannah  e.  Hoist,  132  Fed.  Hep.  901. 

St.   338,   an   injunction   was   granted  See  also  Barney  «.  New  York  CSty,  103 

agunst  the  board  of  aldermen  of  Phil-  U.  S.  430.    See  chapter  on  FuUtc  UtOi- 

adelphia  to  restrain  them  from  taidn^  ties,  post.     In  Hamilton  Gas  Light  Go. 

action  to  cany  into  effect  an  unconsti-  x.  Hamilton  (Sty,  146  TJ.  S.  2^,  26S, 

tutional   statute.     No   question    was  HaHan,  J.,  said:  "A  municipal  ordi- 

raised  as  to  the  power  of^the  court  to  nance,  not  passed  under  suppoeed  \eg- 

issue  the  injunction  or  the  propriety  of  islative  authori^,  cannot  be  r^orded 

the  exercise  of  equitable  powers.    But  as  a  law  of  the  StAte  within  the  mean- 

if  an  ordinanoe  be  void  on  ita  face  and  ing   of  the   constitutional   prohibition 

no  irreparable  injury  would  result  from  ogunat  State  laws  impairing  the  obli- 

its  mere  passage,  a  court  of  equity  will  gatioos  of  contracts."    Citing  Murrav 

not  eniwi  its  passage.    Sprii^  Valley  v.  Chariestoii,  96  U.  S.  432,  440;  Wil- 

Water  Worits  v.  Bartlett,  16  Fed.  Rep.  liams  v.  BrufFy,  96  U.  S.  176,  183;  Le- 

816.  high  Water  Co.  v.  Easton,  121  U.  S. 

>  Des  Hoinea  Gas  Co.  D.  Dea  Hoines,  3^392;   New  Orleans  Water  Worics 

44  Iowa,  SOS  ;  Hanson  «.  Hunter,  86  v.  Louiaona  Sugar  Co.,  12S  U.  S.  18, 

Iowa,  722;  New  Orleans  Water  Works  31,38. 

V.  New  Orleans,  164  U.  a  471,  481;        '  Jones  v.  Loving,   65  Hiss.    109; 

Page  V.  Baltimore,  34  Hd.  £58;  Baiti-  Paine  v.  Boston,  124Mas8.  486;  Free- 

more  v.  Radecke,  4S  Md.  217.    In  Vol-  port  v.  Maries,  59  Pa.  2S3,  257;  Baker 

paraiso  v.  Gardner,  97  Ind.  1,  3,  it  is  e.  State,  27  Ind.  485;    Anne  Arundd 
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§  584  (314).  DtiT»tloii  knd  B»p«>l  tA  OrdlnuiMs.  —  Since  a  valid 
by-law  never  becomes  obsolete,  it  remains  in  force  until  repealed  by 
the  le^lature  or  the  corporatioa.'  The  power  to  make  includes  the 
power  to  repeal  without  reference  to  the  people  of  the  municipati^.' 

Countyu.  Ducket, 20 Md.  468;  Weaver  i'lparte  Wolf ,  14  Neb.  24 ;  Burlington 

V.  Devendorf,  3  Denio  (N.  Y.),   117;  v.  Eaallow,  43  N.  J.  L.  113. 
PUce  V.  lleg&m,  44  Uo.  491;    McEeniy         A  general  ordiTiartee  held  to  be  re- 

V.  Sneer,  ^  Iowa,    640;    Wimbisb  v.  pealed  by  a  Bubaequent  apeeiid  ordi- 

Hamilton,  47  La.  An.  246,  2S3.  naiux  moonnatent  therewith.    Budd  v. 

'  Ryce  V.    OsBge,   88    Iowa,    558;  Camden  Horse  R.  Co.,  61  N.  J.  Eq. 

Hutchina    v.    Durham,    118    N.    Car.  543,  aS'd  63  N.  J.  Eq.  804.    A  special 

iS7,  ordinance  granting  a  particular  person 

■  Kansas  Gty  v.  White,  69  Ho.  261 ;  permission  to  store  oil  was  held  to  be 

V.  Ashwell,  12  East,  22;  King  v.  repealed  by  a  general  ordinance  lepug- 

,   13  East,  367;    Great  Western  nant  thereto,  making  the  storage  of 

Bailway  Co.  and  North  Cayuga,  In  re,  oils   a   criminal   offence.      Crowley  v. 

23  Upper  Can.  C.  P.  28;    Blociner  v.  Ellsworth,  114  La.  308.    An  ordinance 

StoU^,  5  McLean,  158;  Santo «.  State,  is  repealed  by  implication  where  a 

2  Iowa,  165;  Bank  of  Ch^iango  v.  eubaequent  ordinance  rmiwi  if,  and 
Brown,  26  N.  Y.  467;  Rioe  v.  lister,  eontrt  the  same  rubiect  maUer.  Von  der 
4 Earring- (Del.) 479;  People r.ColUnB,  Leithu.  State,  60N.  J.  L.  46;  Rochee. 

3  Mich.  347^GreftTee  «.  JackscHtviUe,  Jersey  City,  40  N.  J.  L.  257.  An  ordi- 
17  Fla.  174;  Welch  v.  Bowen,  103  Ind.  nance  r^ulating  the  opening  of  streets 
252,  256,  citing  text;  Robs  u.  Stack-  for  the  purpose  of  laying  gas  pipes  held 
house,  114  Ind.  200,  203;  Greenwood  to  be  repealed  by  a  subBequent  ordi- 
V.  State,  ISO  Ind.  267,  269:  Biggar'a  nance  granting  the  right  to  use  the 
Mun.  Manual  (Canada,  1900),  85.  An  streets  therefor  to  a  corporation  which 
ordinance  will  only  Tvpeai  an  earlier  contained  provisions  intended  to  be 
ordinance  by  implication  when  the  pro-  emnpUte  reffuiaiion  of  the  right  of  the 
visions  of  the  later  ordinance  are  corporation  to  open  thestreeta.  Public 
ueceasaiily  or  plainly  inconsistent  with  Sendee  Corporation  o.  De  Grote,  70 
and  repugnant  to  those  of  the  earlier.  N.  J.  Eq.  454. 

Repeals byimpUcationarenot favored;  The  amendment  of  an  ordinance 
and,  if  possible,  construction  will  be  omiUtJtg  Uierepojn  a  provision  contained 
adopted  bv  which  both  ordinancee  in  it  aa  originally  enacted  operates  to 
may  stand.  Chicago  v.  Quimby,  repeal  the  omitted  provision.  State  v. 
38  ni.  274;  People  v.  Harrison,  185  Enger,  81  Mum.  396.  Where  a  city 
111.  307;  Ex  ■parte  Ackerman,  6  Cat.  had  adopted  an  ordinance  prohibiting 
App.  5;  91  Pac.  Rep.  426.  Thus  an  the  diacnai^  of  fireworks  within  the 
ordinance  is  not  repealed  by  a  subse-  Qty  limits,  it  was  held  that  a  Ttaolviion 
quent  ordinance  relating  to  the  same  ntiprnding  the  ordinanee  during  an 
subject  matter  which  without  altering  election  campaign  ao  far  as  it  applied 
the  provisions  of  the  earlier  ordinance  to  meetings  and  parades  of  pohtical 
provides  regulations  in  regard  to  the  parties  or  associations  was  not  a  re- 
subject  matter  which  are  not  inconsist-  peal,  but  was  in  purpose  and  eSect  a 
ent  with  the  firat  ordinance.  Ex  pafte  permit  or  license  to  such  partiea,  and 
Hinlde,  104  Mo.  App.  104 ;  For  exam-  was  to  be  so  construed  in  determining 
pie,  where  the  first  ordinance  required  the  liability  of  the  city  to  persons  in- 
a  license  to  be  obtained  for  dram-shopB,  hired  by  an  explosion  of  fireworks, 
and  the  second  ordinance  merely  apeci-  Landau  v.  City  of  New  York,  180  N.  Y, 
fied  the  re^uiremenU  wtuch  should  be  48,  rev's  93  N.  Y.  App.  lAv.  613; 
complied  with  by  applicants  for  licenses,  b.  c.  90  N.  Y.  App.  Div,  SO. 
it  was  held  that  the  earlier  ordinance  A  change  of  a  city  charter  does  not 
was  not  repealed.  Ex  parte  Hinkle,  104  affect  ensting  ordiiiances  in  harmony 
Mo.  App.  104.  But  a  provision  m  an  with  the  new  charter.  FerreU  n, 
ordinance  which  is  pl&uily  repugnant  Opelika,  144  Ala.  135.  An  ordinance 
to  an  ordinance  previously  adopted  to  suppress  houses  of  prostitution 
repeals  the  earlier  ordinance  to  tlie  passed  under  the  authority  of  a  general 
e^nt  of  the  conflict  between  them,  uicorporation  law  was  held  not  to  be 


-,yCoo^Ie 


920  UtmiCIPAL   CORPOEi-TIONS  { 5S4 

The  repeal  cannot,  where  there  w  no  reserved  right  to  repeal,  operate 
retrospectively  to  impair  private  rights  vested  under  it,'  Therefore, 
the  legislature,  having  authorized  a  religious  corporation  to  establish 
a  cemetery  within  the  limits  of  a  city,  on  obtaining  the  consent  of  the 
city,  and  such  consent  having  been  given,  the  city  authorities  cannot, 
after  their  consent  has  been  acted  upon,  repeal  the  resolutions  ^v- 
ing  it,  and  enjoin  the  reli^ous  corporation  from  the  use  of  the  ceme- 
tery, unless,  indeed,  it  is  shown  to  be  an  actual  nuisance,  detrimental 
to  the  health  of  the  city,  in  which  case  its  police  and  governmental 
powers  might  doubtless  be  exercised.' 

repealed  by  the  adoption  of  a  Dew  in-  ante,  {  245.    The  repeal  of  an  ordinance 

corporation  law  by  the  l^islature  au-  jnUs  an  end  to  a  peiulinp  proaecution 

thorizing  cities  to  "restnun,  prohibit,  under  the  repealed  ordinance,  unless 

and   BUppresB"   such   houses,   and   ex-  there  be  a  saving  clause.    The  contrary 

E ready  repealing  the  old  inoorporatbn  rule  as  to  State  statutes  held  not  to 
iw.  2n  re  Hidl,  10  Neb.  S37.  An  apply  to  by-laws  or  ordinances.  Naylor 
act  changing  an  incorporated  town  v.  Galesburg,  56  lil.  285;  Kansas  City 
into  a  city  does  not  of  itself  repeal  pre-  v.  Clark,  68  Ho.  538 ;  Barton  v.  Oadsden, 
existing  ordinances.  Per  Strong,  J.,  79  Ala.  465,  which  also  holds  that 
Erie  Academy  Trustees  n.  Erie,  31  Pa.  an  ordinance  prohibiting  tjie  a^e  of 
St.  515.  But  a  subsequent  constitu-  liquor  under  a  penalty  is  repealed  by 
tional  provision  or  l^islative  enactment  an  ordinance  prohibiting  such  sole  with- 
in conflict  with  existing  by-laws  renders  out  a  license,  because  of  inconoatency 
the  latter  void.  Mobile  v.  Dargan,  45  and  repugnancy.  The  fact  that  an 
Ala.  310.  An  ordinance  is  repealed  by  ordinance  directing  a  certain  street  im- 
a  subsetiuent  charter  containingpro-  provemcnt  to  be  made  was  repealed, 
visions  inconsistent  therewith.  Weth-  hdd,  to  be  conclusive  in  favor  of  a  per- 
ington  V.  Owensboro,  21  Ky.  Law  Rep.  petiial  injunction,  restraining  the  con- 
960;  53  So.  Rep.  644.  tractor  or  the  city  from  proceeding. 

■  Rex  V.  Ashwell,  12  East,  22;  Kaime  v.  Harty,  4  Mo.  App.  357. 
King  r.  Bird,  13  East,  367;  Terre  Where  the  right  has  not  been  re- 
Haute  V.  Lake,  43  Ind.  480;  State  v.  served,  an  ordinance  contuning  a  fran- 
Chillicothe  Citv  Clerk,  &c.,  1  Ohio  St.  chise  cannot  after  its  oceeptance  bo 
355;  Stoddard  d.  Qihnon,  22  Vt.  568;  annulled  or  amended  without  the  con- 
Pond  v.  Negus,  3  Mass.  230;  ante,  chap,  sent  of  both  parties.  Cleveland  CSty 
xiii;  State  v.  Graves,  19  Md.  351;  R.  Co.  «.  devdand,  94  Fed.  Rep.  386. 
Bigelow  B.  Hillman,  37  Me.  52;  Reitf  u.  See  also  Missouri  K.  &  T.  Trust  Co.  r. 
Conner,  10  Ark.  241 ;  Road,  M  re,  17  Smart,  51  La.  An.  416.  An  ordinance 
Pa.  St.  71,  75;  Nelson  v.  St.  Martin's  having  tor  its  obvious  purpose  the  de- 
Parish,  111  U.  S.  716;  Louisiana  v.  struction  of  an  irrevocable  franchise 
Pillsbury,  105  U.  S.  278;  Cape  May  &  theretofore  granted  (e.  g.  certain  rights 
S.  L.  R.  R.  Co.  V.  Cape  May,  35  N.  J.  in  a  street  to  a  railroad  company]  is 
Eq.  419;  People  v.  O  Brien,  111  N.  Y.  void,  where  no  question  of  a  resort  to 
1;  Cunningham  v.  Almonte,  21  Upper  the  police  power  to  abate  an  aU^ed 
Can.  C.  P.  459;  Great  Western  R.  Co.,  nuisance  is  presented,  as  an  attempted 
4c.,  In  re,  23  U.  C.  C.  P.  28.  A  repeal  fOTilation  of  an  admitted  right.  Port 
of  a  repealing  ordinance,  reviving  the  of  Mobile  n.  Louisville  &  Nashville  R.  R. 
original,  does  so  only  from  the  date  of  Co.,  84  Ala.  1 15.  When  no  express 
the  reviving  ordinance.  It  has  no  re-  power  of  repeal  is  preserved  by  the 
troactive  etiect.  Rutherford  v.  Swink,  city's  charter,  the  city  cannot,  by  onli- 
96  Tenn,  564.  nonce,  repeal  ordinances  amounting  to 
*  New  Orleans  v.  St.  Louis  Church,  contracts.  Ashland  v.  Wheeler,  88  Wis. 
11  La.  An.  244,  distinguished  from  607;  Baltimore  Trust  A  Guaranty  Co. 
Brick  Presb.  Church  v.  Mayor  of  New  v.  Baltimore,  64  Fed.  Rep.  153.  See 
York,  5  Cow.  (N.  Y.)  538;  Huagrove  chapters  on  Contracta  and  Public 
V.  CathoUc  Church,  10  La.  An.  431;  Utiuties. 
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§  585  (315).  Hod*  of  confMiliig  ttao  Powar;  Oonatntctlon  of 
Gnnta  of  Authority.  —  Municipal  charters,  or  incorporating  acts,  are 
sometimes  silent  as  to  the  power  to  pass  by-laws  or  ordinances ;  and 
where  this  is  the  case,  the  municipal  body  has  the  power,  incidental 
to  all' corporations,  to  enact  appropriate  by-laws.'  Occasionally,  the 
charter  or  incorporating  act,  widiout  any  specific  enumeration  of 
the  purposes  for  which  by-laws  may  be  made,  contains  a  general 
and  comprehensive  grant  of  power  to  pass  all  such  as  may  seem 
necessary  to  the  well-being  and  good  order  of  the  place.  More 
frequendy,  however,  the  charter  or  incorporating  act  authorizes  the 
enactment  of  by-laws  in  certain  specified  cases,  and  for  certain  pur- 
poses; and  after  this  specific  enumeration  a  general  provision  is 
added,  that  the  corporation  may  make  any  other  by-laws  or  regula- 
tions necessary  to  its  welfare,  good  order,  &c.,  not  incoDsistent  with 
the  Constitution  or  laws  of  the  State.  This  difference  is  essential 
to  be  observed,  for  the  power  which  the  corporation  would  possess 
under  what  may,  for  convenience  be  termed  "  the  general  welfare 
clause,"  ij  it  stood  alone,  may  be  limited,  qualified,  or,  when  such 
intent  is  manifest,  impliedly  taken  away  by  provisions  specifying 
the  particular  purposes  for  which  by-lawa  may  be  made.  It  ig  clear 
that  the  general  clause  can  confer  no  authority  to  abrogate  the 
limitations  contained  in  special  provisions.' 

§  586  (316).  Siwdal  and  goneral  Oranta  of  Antlioritr.  —  When 
there  are  both  special  and  general  provisions,  the  power  to  pass  by- 
lawa  under  the  special  or  express  grant  can  only  be  exercised  in  the 
cases  and  to  the  extent,  as  respects  those  matters,  allowed  by  the 
charter  or  incorporating  act;  and  the  power  to  pass  by-laws  under 
the  general  clause  does  not  enlarge  or  annul  the  power  conferred  by 
the  special  provisions  in  relation  to  their  various  subject  matters,  but 
^ves  authority  to  pass  by-laws,  reasonable  in  their  character,  upon 
all  other  matters  within  the  scope  of  their  municipal  authority,  and 
not  repugnant  to  the  Constitution  and  general  laws  of  the  State.*   And 

■  Coal-Float   v.    Jeffenonville,    112  Mayor,  &a.  of  Annistan,  90  A1&.  516, 

Ind.  15,  dtioK  the  t«xt.    Supra,  {  573,  quolinKt«xt;  Memaugh  t>.  Oriando,  41 

note.     Chamberlain  v.   Evansville,   77  Fla.  433,  439,  quoting  text;    Hueung 

'    ■  542.  Test  cited,  Baltimore  &  O.  R.  v.  Rock  Island,  128  111.  465,  47"    

I.  Whiting,  181  Ind.  228;  State  v.  ing  text;  State  v.  Ferguson.  3 


Ind.  542.  Test  cited,  Baltimore  &.  O.  R.  «.  Rock  Island,  128  111.  465,  476,  quo 
Co.  *.  Whiting,  181  Ind.  228;  State  v.  ing  text;  State  v.  Ferguson.  33  N.  1 
BvUer,  178  Mo.  272,  302.  424,  where  this  subject  is  ably  treated 


■  Yonken   o.   Youkera   R.   Co.,   51  in  a  judgment  delivered  by  Mr.  Justice 

N.  Y.  App.  Div.  271,  citing  text;  Mer-  Foater,  holding  a  by-law  of  the  city  of 

naugb  e.  Orlando,  41  Fla.  433,  439,  Concord,  in  relation  to  the    gale  of 

(piotiof  t«xt.  intoxicating  liquor,   invalid,   as  con- 

'  State  p.  Butler,  178  Mo.  272,  ap-  travening    the    special    provisions    of 

proving  and  applying  text;    Ex  •parte  the  charter,  and  therefore  not  sustain- 
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it  has  been  very  properly  held  that  a  special  grant  of  power  to  a 
municipal  corporation  to  adopt  ordinances  on  enumerated  subjects 
connected  with  municipal  concerns  is  in  addition  to  the  incidental 
power  of  the  corporation.' 

§  587  (317).  OrdiuuiMs  eaimot  enlai^  or  chuffs  tli»  Olurter  or 
Statute.  —  Since  all  the  powers  of  a  corporation  are  derived  from 
the  law  and  its  charter,  it  is  evident  that  no  ordiiiance  or  bi/4avj  of 
a  corporation,  can  enlarge,  diminish,  or  vary  its  poioers.'    A  similar 

able  under  the  general  welfare  clause  of  the  constitution  or  laws  of  the  land." 

the  charter.  DuboU  v.  Augusta  (health  ordinance), 

"The  power  to  niake  by-laws,  when  Dudley  {GaO  Sep.  30;    Williama  v. 

not  expreaaly  given,  is  implUd  as  an  Augusta  (powder  ordinance),  4  Ga.  509, 

incident  to  the  very  existence  of  a  coi^  514.     Power  to  pass  necessary  b^-Uws 

poration;  but  in  the  case  of  an  express  is  incidental,  but  this  power  is  hmited 

grant  of  the  power  to  enact  by-laws  not  only;  by  the  terms,  but  the  spirit 

"imited  to  certain  specified  cases  and  and  design,   of  the  charter,   and   the 

for    certain    purposes,    the    corporate  general   principles   and   policy   of   the 

power  of  legislation  is  confined  to  the  common  law.    Taylor  v.  Griswold,  17 

objects  specified,  ail  others  being  ex-  N.    J.    Eq.   222;     Mount   Pleasant   v. 

chided  by  implication."  Per  Sawyer,  J.,  Breeze,  11  Iowa,  399,  per  Wright,  J. 
argTtendo,  in  State  v.  Feiguson,  33  N.  H.         A  power  to  pass  oroinancee  to  "im- 

424,  430;   citing  2  Kyd  on  Corp.  102-  prove  the  morels  and  order"  of  the 

Angell  &  Ames  on  Corp.  177 ;  and  Child  people  does  not  authorise  an  ordinance 

V.  Hudson's  Bay  Co.,  2  P.  Wms.  207.  to     punish"  the  offence  of  keeping 

The  true  rule  In  such  cases  may,  pei^  houses  of  ill-fame.    Whether  the  legis- 

haps,  be  correctly  expressed  to  m,  that  lature  can  constitutionally  confer  power 

the  enumeration  ot  special  cases  does  upon  cf'"—  " ■-"-  --' -" ' 


not,  unless  the  intent  be  apparent,  ex-  by  the  laws  of  the  State,  not  decided. 
elude  the  implied  power  anv  further  Chariton  v.  Bari>er,  54  Iowa,  360,  Beck, 
than  necessarily  results  from  toe  nature  J,  More  fully,  post,  {  749,  et  aeg. 
of  the  special  provisions.  See  Heisem-  '  State  v.  Morristown,  33  N.  J.  L.  67. 
brittle  V.  Charleston,  2  McMullan  (S.  De^rtie,  J.,iQ  his  opinion,  distinguishes 
Car.)  233;  Wadleigh  v.  Gilman,  12  Me.  such  a  case  from  Norris  v.  Staps,  Ho- 
403]  State  v.  Clark  28  N.  H.  176,  and  bart,  210,  where  the  conraration  was 
comments  in  33  N.  H.  432;  State  e.  created  by  the  crown,  and^where  it  was 
Freeman,  38  N.  H.  42S;  Commonwealth  held  that  a  special  clause  in  the  letters- 
V.  Turner,  1  Cusb.  (Mass.)  493;  Collins  patent  authorizing  the  corporate  body 
V.  Hatch  18  Ohio,  523;  see  New  0>  (a  fellowsliip  of  weavers)  to  make  by- 
leans  V.  Fhilippi  (taxation),  9  La.  An.  laws,  did  not  add  to  implied  powers, 
44;  Indianapolis  v.  Indianapolis  Gas  and  that  its  by-laws  were  subject  to 
Co.,  66  Ind.  396,  citinx  text;  Laundry  the  general  law  of  the  realm  and  suh- 
LicenseCase,  22  Fed.R.  701;  Clark  r.  ordinate  to  it.  "But,"  he  adds,  "a 
South  Bend,  85  Ind.  276;  Huesing  e.  special  grant  of  power  te  a  municipal 
Rock  Island,  128  111.  465,  applying  corporation  is  an  entirely  different 
text.  Post.  S  749,  and  cases.  thing;  it  is  a  del^ation  of  authority 
In  Owryia,  the  Superior  Courts  adopt  to  legislate  by  ordinance  on  the  enu- 
the  followii^  as  the  true  rule  for  as-  meiated  subjects,  and  does  add  to  the 
certsining  Me  exterit  of  the  power  of  a  powers  incident  te  the  creation  of  the 
city  to  pass  ordinances.  "  The  city  corporation.  The  numerous  instances, 
council  is  restrained  to  such  matters,  in  our  own  State,  of  the  grant  of  such 
whether  specially  enumerated  or  in-  powers  in  relation  to  the  opening  and 
eluded  under  general  grant,  as  are  in-  improvement  of  streets,  the  making  of 
different  in  themselves,  such  matters  sewers,  and  the  assessment  of  taxes, 
as  are  free  from  constitutional  objection  sfTord  iliustiations  of  this  distinction. " 
and  have  not  been  the  subject  of  gen-  lb.  62. 

eral  legislation;    or,  as  it  is  expr^sed        '  Thompson  v.  Carroll,  22  How.  422; 

in  the  charter,  are  not  repugnant  to  Andrews  v.  Union  M.  F.  Insurance  Co., 
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rule  obtains  in  England,  where  it  is  held  that  neither  the  king's 
charter  nor  any  by-law  can  introduce  an  alteration  in  rules  which 
have  been  prescribed  to  a  corporation  by  an  act  of  parliament.* 
By-laws  are  in  their  nature  strictly  local,  and  subordinate  to  the 
generat  laws. 

§  588  (318).  Ordbuac*  need  not  rodte  Anthoritr  to  pus  It.  — 
It  is  not  esteniial  to  the  validity  of  an  ordinance  executing  powers 
conferred  by  the  legislature  that  it  should  state  the  power  in  exe- 
cution of  which  the  ordinance  is  passed.  If  it  state  no  particular 
power  as  its  basis,  it  will  be  judicially  regarded  as  emanating  from 
that  power  which  would  have  warranted  its  passage.  If  two  such 
powers  exist,  it  may  be  imputed  to  either,  in  conformity  to  which 
its  provisions  and  prerequisites  show  that  it  has  been  adopted.    If, 

37  He.  25a;  Thom&s  o.  Richmood,  12  Breninger  v.  Belvidere,  44  N.  J.  L.  350. 
Wall.  349;_  Montgomeiy  ii.  Foster,  133    "Huckster"  means  a  petw  dealer  op 


Ala.  587,  citing  text ;  Chicago  o.  Burke,  retailer  erf  amaU  articles  of  proviMons, 
226111.191;  Heykerv.  HerbBt,  106Ky.  Ac,  and  an  ordinance  camuA  erOarge 
SOQ,   citing  t«xt;    State  v.  Butler.  178    Ike  ordinary  meaniTig  bo  as  to  embrace 


Ho.  272;    Aspbait  k  G.  Const.  Co.  v.  "any  person  not  a  fanner  or  butcber 

Haueseler,   201    Ho.   400;     Horan  v.  who  should  sell,  or  offer  for  sale,  any 

lAue,  S3  N.  J.  L.  275,  276,  citing  text;  conunodity  not  of  his  own  manufao- 

Ex  parte  Powell,  43  Tex.  Crim.  Rep.  ture,"  and  subject  such  person  to  a 

3dl;     State    v.    Milwaukee    Superior  penalty;  it  not  Deing,  says  Ranney,  J., 

Court,  105  Wis.  651,  673,  approving  ''part  of  the  franchise  of  municipal  coi^ 

text;   Garden  City  c.  Abbott,  34  Kan.  Dorations   to   chonee   the  meaning   of 

283  (license  tax  upon  non-reeident  at-  English  words."     Hays  v.  Cincinnati, 

toraeys,  imposed  oy  ordinance  under  1  Ohio  St.  268,  272,    "Butcher"  de- 

a  law  authoriiing  such  a  tax  upon  red-  fined;    Eenback  v.  State,  53  Ala.  523. 

dents  onl^  held  unlawful);   Granmon'  Where  a  charter  forbids  the  passage  of 

■eguJated  by 


mAlth  V.  Roy,  140  Hass.  432;   State  v.  ordinances  upon  matt«iB  regulate..   .^ 

St.  Paul,  36  Minn.  520;   Stat«  v.  Nash-  general    statutes,    ordinancee    dealing 

ville,  15  Lea  (Tenn.),  697  (power  to  with  subjects  covered  by  the  gener^ 

ekmge  a  salary  confers  no  power  to  statutes  are  invalid.     State  v.  Tyrrell, 

oMtM  it).     "A  power  vested  by  l^is-  73  Conn.  407.    An  ordinance  requiring 

lation  in  a  city  corporaUon,  to  make  labor  agente  to  give  bond  for  the  faith' 

by-la^s  for  its  own  government  and  ful  discharge  oltheir  duties  is  invalid 

the  regulation  of  its  own  police,  cannot  where  not  authorized  by  statute,  the 

be  construed   as   imparting  to  it  the  city  council  having  no  power  to  im- 

power  to  repeal  the  (general)  laws  in  pose  unauthorized  obligations.     Btat« 

force,  or  to  supersede  their  operation  e.  Von  Sachs,  45  La.  An.  1416. 
byanyof  itsordinanceB.    Sucbapower,  '  Rexv.  Miller,  6Term  R.  277;  Rex 

if  not  expressly  conferred,  cannot  arise  v.  Barber  Surgeons,  1  Ld.  Raym.  S8£. 

by  mere  implication,  unless  the  exerrnse  It  has  even  been  said  that  the  general 

Of  the  power  given  be  inconaiBtent  with  assembly  cannot  authoriie  a  municipal 

the  previous  law,  and  does  necessarily  corporation  to  repeal,  by  ordinance,  a 

operate  as  its  repeal  jjto  tanto.    Nor  can  statute  of  the  State.    Haywood  v.  Sav- 

the  presumption  be  indulged,  that  the  annah,   12  Ga.   404,   per  Lumpkin,  J. 

le^slature  intended  that  an  ordinance  But  it  ma^  provide  that  on  the  passage 

passed  by  the  city  should  be  superior  of  an  ordinance  of  a  certain  character, 

to,  or  take  the  place  of,  the  general  law  the  State  law  on  the  subject  shall  not 

of  the  State  upon  the  same  subject ; "  be  in  force  in  the  comorate  limits. 

Simpson,    C.   J.,    March   v.   Common-  State   v.    Binder,    38    Mo.   460;    post, 

wealth,    12    B.    Hon.    (Ky.)    25,    29;  chap,  xtxii. 
Bothsehild    «.    Darien,    69   Ga.    503; 
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in  these  respects  it  ia  in  accordance  with  both,  no  injustice  can  result 
in  regarding  it  as  the  offspring  of  both  or  either  of  the  powers.'  But 
the  necessity  or  reason  for  the  ordinance  must  be  expressed  in  it 
when  the  charter  provision  expressly  requires  that  it  shall  be.' 

§  58d  (319).  Htiit  b«  Beuouble  and  Lawful.  —  In  England,  the 
subjects  upon  ^^ch  by-laws  may  be  made  were  not  usually  specified 
in  die  king's  charter,  and  it  became  an  established  doctrine  of  the 
courts  that  every  corporation  had  the  implied  or  incidental  ri^t  to 
pass  by-laws;  but  this  power  was  accompanied  with  these  limita- 
tions, namely,  that  every  by4aw  miut  be  reatonable,  and  not  incon- 
sistent with  the  charter  of  the  corporation,  nor  with  any  statute  of 
parliament,  nor  with  the  general  principles  of  the  common  law  of 
the  land,  particularly  those  having  relation  to  the  liberty  of  the 
subject  or  the  rights  of  private  property.'  In  this  country  the  courts 
have  often  affirmed  the  general  incidental  power  of  municipal  cor- 
porations to  make  ordinances,  but  have  always  declared  the  sound 
and  wise  doctrine  that  ordinances  passed  in  virtue  of  the  imphed 

>  Per  Done}/,   C.   J.,  Hethodut   P.  L.    ISS,   tbe   cAorter  provided  for  too 

Church' «.  Baltimore,  6  Oil!  (Md.),  391.  methods  of  opening  strieta.    One  was  bf 

See  oIro  Townsend  v.  Hoyle,  20  Coim.  proceedings  on  the  petitioa  of  property 

t,  8;  Blakeelee  v.  Tyler,  65  Conn.  387,  owners  and  the  other  bv  the  council  on 

305.    Underpowertopasaanordinance  ita  own  initiative.    The  latter  power 

if  found  necesaary,  the  Ttetxanb^  for  ita  might    be    exercised    hj_    the    council 

enactment,  being  implied  from  its  mere  "whenever  in  their  opinion  thri  public 

poBsage,   need  not   De   recited   in   the  food  may  require  it."    It  was  held  that 

ordinance,  nor  avened  in  proceedings  m  view  of  the  alternative  methods,  an 

to  enforce  it.     Stuyvesant  v.  Mayor,  ordinance  intended  to  be  an  exercise 

&c.  of  New  York,  7  Cow.  (N.  Y.)  588;  of  the  second  power  should  recite  a 

s.  p.  Young  i>.  St.  Louis,  47  Mo.  492.  detennination  that  the  public  good  re- 

This  case  reaffirmed  in  Kiley  v.  Foraee,  quired  the  opening.  Couine,  J.,  said,  — 

67  Mo.  390;   Flatter  t>.  Elkhart  County.  ''We  think  that  where  such  a  deteimi- 

103  Ind.  300.    See  chap,  on  Municipal  nation  is  authority  only  for  alternative 

Bonds,  post,  that  recital  of  wronK  act  action,  the  detemunation  must  affirma- 

doee  not  invalidate  bond.    So,  in  Eng-  tively  appear.     Any  other  rule  would 

laJid  it  is  not  necessary  that  tbe  pre-  leave  it  mipoesible  to  know  whether 

amble  to  a   by-law  should   state   the  the  action  was  based  upon  such  a  deter- 

reaaons  for  making  it.   Rex  v.  Harrison,  minatioo,  or  upon  a  mistake  of  fact  as 

3   Burr.    132S.      See   alao   Grierson   v.  to  the  existence  of  the  normal  conditions 

Ontario,  9  UpperCan.  Q.  B.  623;  Fisher  authoriiiiu;  it.  and  would  Id  effect  work 

V.  Vaughan,  10  Upper  Can.  Q.  B.  492.  a  repeal  otthose  conditions."    Qvcertt 

Bee  also  Crewley  v.  Ellsworth,  114  La.  ■    Sutton's   Hospital  Case,   10  Rep. 

308;   Cronin  v.  People,  82  N.  Y.  318,  31  a;  Fellraakers  v.  Davis,  1  Bo*.  A  P. 

323.     If  a  municipal  corporation  at-  98,   100;    Norris  v.  Staps,  Rob.  21D, 

tempt  to  act  according  to  a  statute  not  211;    Rex  v.  Spencer,   3  Burr.   1828; 

in  force,  this  does  not  invalidate  their  Com.  Dig.  Franch.  F.  10;    London  v. 

proceedings,  if  the  same  are  in  accord-  Vanaker,   1   Ld.  Raym.  496;    2  Kyd, 

ance  with  existing  statutes.     State  v.  chap.  iv.  f  10,  p.  06,  and  cases  cited: 

Jersey  City,  27  N.J.  L.  493;  Compare  Bac.    Abr.    tit    Bif-law.     Text   cited 

Northern  R.  Co.  v.  Englenood,  62  N.  J.  Hontgomeiy  d.  Foster,   133  Ala.  687, 

L.  188,  cited  in/ra.  596;  Hclnemey  v.  Denver,  17  Coto. 

'  Hoyt «.  Saginaw,  19  Mich.  39.   In  302,  315:  Cape  May  R.  Co.  v.  Oun 

Northern  R.  Co.  v.  Englewood,  62  N.  J.  May,  69  N.  J.  L.  404,  407. 
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power  must  be  reasonable,  consonant  with  the  general  powers  and 
purposes  of  the  corporation,  and  not  inconsistent  with  the  laws  or 
policy  of  the  State.'    These  are  the  criteria  or  tests  of  the  validity 

'  Mutt  be  TeammabU.    Ep  v.  Pster-  May,  D.  B.  A  S.  P.  R.  Co.,  60  N.  J.  L. 

■on,26N.  J.  L.  298;  Dayton*.  Quigloy  224;  Ctrthage  *.  Frederick,  122  N.  Y. 

(dUiigtext),29N.J.  Eq.  77:  Northern  268;    Buffalo  v.  Hill,  79  N.  Y.  App. 

Liberties  c.  Northern  Liberties  Gas  Co.,  Div.  402;    State  v.  Hill,  129  N.  du. 

12  Pa.  Si.  318;    Fiaher  v.  Hanisbu^,  1139,  1142,  approving  text;    Wygant 

2  Oisnt  (Pa.)  Casee,  291;    Common-  «.  McLauchUn,  39  Or^.  429;   ExparU 

we&lth  V.  Robertson.  5  Cuah.  CMass.)  Battia,  40  Tex.  Crim.  Rep.  112;    Ex 

438;    Waters  v.  Leech,  3  Ark.  110;  parte  Patterson,  42  Tex.  Crim.  Rep. 

Memphis    v.     Wnfield,     8     Humph.  256;    Staffoid  r.  Chippewa  Vol.  El. 

(Tenn.)  707;  Davis  r.  Anita,  73  Iowa,  R.  Co.,  110  Wis.  331;  LeFeber*.  Weat 

325,  text  approved;  Fnuk,  In  re,  £2  Allis,    119   Wis.   608;     Biggar'e   Mun. 

Cal,  606;   Commonwealth  v.  SteSee,  7  Manual  (Canada,  1900),  329. 

Bush  (Ky.),  161;    People  v.  Throop,  An  ordinance  requiring  drugoMM  to 


12  Wend.  (N.  Y.)  183,  186;   Columbia  fumieh.  guartaiy  iierified  ttaiemmU  of 

V.    Beasly,    1    Humph.    (TeunO    232;  the  kind  and  quantity  of  intoxicating 

State    V.    Freeman,     38    N.    H.    426;  liquors  sold,  to  whom,  Ac.,  was  beld  un- 

White  v.   Nashville,  2  Swan   (Tenn.),  reasonable    and    oppreaaive.      Clinton 

364;  Pedrickr.Bailg'.12Gray(Mass.).  v.  Phillipe,  58  lU.  102.   An  ordinance 

161;    Dunham  v.   Rochester,   6  Cow,  exaeting  a  lieenae  from  peddlers  ot  "not 

(N.-Y.)  462;   Gason  v.  Milwaukee,  30  leas  than  one  nor  more  than  twenty- 

Wis.  316;   Tugman  v.  Chicago,  78  111.  five  doUara  for  a  fixed  Ume,  in  the 

405;    Ex  parU  Chin  Yan,  60  Cal.  78;  discretion   of   the    mayor,"    held    un- 

Gilham  v.  Wells,  64  Ga.  192;   Meyers  reasonable.     State   Center  v.    Baren- 

V.  Chicago,  R.  I.  A  P.  R.  Co.,  57  Iowa,  Btein^  66   Iowa,  240.      An    ordinance 

555,  approving  text;   Cape  Ginrdeau  requiring   coUon  merchanU   to  keep  a 

V.   Riley,  52   Mo.  424;    Kneedler  v.  record  S  the  name  of  the  seller  of 

Nonistown,  100  Pa.  St.  368;  O'Maley  looee  cotton,  and  the  quantity  of  each 

V.  Freeport,  96  Pa.  St.  24;    Kirkham  purchase,  aJao  held  to  be  a^inst  the 

tr.  Russell,  76  Va.  956;    Atkinson  v.  principles  of  personal  liberty  and  com- 

Ooodrich  TransportatJon  Co.,  60  Wis,  mon  tight.     Long  v.   Shelby  Taxing 

141    (ordinance    requiring    tpark    or-  District,  7  Lea  (Tenn.},  134.     An  or- 

rteler  on  steamboats) ;  Weigand  v.  Dis-  dinaniM  forbidding  preaching,  lecturing, 

trict  of  Columbia,  22  App.  D.  C.  559,  dtc,  on  a  puMte  common,  held  neason- 

<nting  text;     Heylman   v.   District   of  able.      Commonwealth  v.   Davis,    140 

Columbia,  27  App.  D.  C.  563;  Oxanna  Haas.   485;    Mankato  v.   Fowler,   32 

V.  Allen,  90  Ala.  468;  Toney  v.  Macon,  Minn.   364   (license  fee  of  S300  upon 

119  Ga.  S3;    Lake  View  v.  Tate,  130  auctioneers  unreasonable). 

BL  247;    Hawee  v.  Chicago,  158  IlL  The  trustees  of  public  schools  had 

653;    McFariane  v.   Chicago,   185   111.  statutory    authority    to    direct    what 

252;  Wice  v.  Chicago  A  NT  W.  R.  Co.,  branches  should  be  taught,   and  to 

193  HI.  351;    Bush  v.  Peoria,  215  ID.  adopt  and  enforce  all  necessary  rt^M 

515,   517;     Peoria   p.    Qugenheim,   61  and  regulatUnu  far  the  matuigemenl  and 

ni.    App.    374 ;     Chicago   v.    Gunning  govemmeni  of  schoole.    A  candidate  for 

Srstem,   114   111.   App.  377,  afTd  214  admission  passed  a  satisfactory  exami- 

lU.  628;    Champer  D.  Greencastle,  138  nation  in  everything  but  grammar,  and 

Ind.  339 ;   Pittsburgh,  C.  C.  &  St.  L,  R.  was  refused  admiaaion  on  that  account. 

Co.  t).  Crown  Pmnt,  145  Ind.  421 ;  Gas-  Held,  a  rule  or  regulation  denying  him 

I.  Commonwealth.  108  Ky.  473;  admission   on   that   account   was   i 

._..    ..    »T.  _.  .^_..i__j  jT>.___i_^_    ble,  and  that  Tnondamuj  woi 

„  .  mpel  his  admission  to  study  the 

Wtaa.  256,  257;  Corrigan  v.  Gage,  68  other  branches.     Lake  View   School 

Ho.  541,  545;   Kelly  v.  Meeks,  87  Mo.  Trustees  v.  People,   87   HI.  303;  a.  r. 

396,  401;   State  o.  Birch,  180  Mo.  205,  Ruliaon  v.  Post,  79  lU.  567. 

219;   Lamar  v.  Weidman,  57  Mo.  App,  Ordinance  may  be  shown  to  bo  un- 

607;  Springfield  v.  Starke,  93  Mo.  App.  reasonable,  as  that  one  for  building  a 

70;  Trenton  Hoise  R.  Co.  v.  Trenton,  sidewalk  was  unnecessary  and  oppres- 

63  N.  J.  L.  132, 135 ;  Cape  May  v.  Cape  nve,  it  being  located  in  an  uninhabited 
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of  all  ordinances  not  expressly  authorized  hy  valid  legislative  au- 
thority. 

portion  of  the  city  and  disconnected  tr.  Brittain,  89  N.  Car.  574;  Dunn  v. 
with  any  other  street  or  sidewalk.  Court  of  County  Revenues  of  Wilcox, 
Corrigan  D.  Gage,  68  Mo.  541.  An  otdi-  85  Ala.  144;  Haywood  v.  Savannah, 
nance  providi^  that  "no  person  shall  12  Ga.  404;  Hofmayer  v.  Blakely,  116 
attempt  to  get  upon  or  off  any  train  Ga.  777  (taxation  o(  travellinK  sales- 
of  cars  while  the  same  is  in  motion  man) ;  Lockwood  v.  Muhlben,  124  Ga. 
without  first  obtaining  from  the  per-  660;  In  re  Ridenbaugh,  5  Idaho,  371 ; 
son  or  persons  having  charge  thereof  StsMo.  Quong,  8  Idaho,  191;  Murdoch 
express  permission  to  do  so"  and  v.  Strange,  99  Md.  89,  IM,  citingtext; 
pimislung  in  violation  thereof  by  fine,  State  r.  Elofson,  86  Mirm.  103;  Ex 
IS  unreasonable  and  void.  Wice  v.  parte  Powell,  43  Tex.  Crim.  Rep.  391; 
Chicago  &  N.  W.  R.  Co.,  193  lU.  351.  Ex  parte  Ogden,  43  Tex.  Ciim.  Rep. 
A  wnt  of  hobeaa  corpus  is  a  proper  531;  Ex  'parte  Cross,  44  Tex.  Crim. 
remedy,  and  relief  will  be  granted,  aa  Rep.  376;  Bifanr's  Mun.  Manual 
against  a  city  ordinance,  where  the  (Canada,  1900),  332, 335. 
ordinance  in  question  is  so  unreason-  Ordinance  requiring  ctQf  winting  to 
able  as  to  bo  void.  Ex  parte  Patterson,  bear  union  labd  is  against  public  pohoy. 
42  Tex.  Crim.  Rep.  256,  citing  Ex  Marshall  v.  Nashvflle,  lOfl  Tenn.  495. 
parle  Battis,  40  Tex.  Grim.  Rep.  112.  An  ordinance  authoriiing  the  tax- 
Mutt  not  conflict  with  the  charter  or  collector  and  police  to  put  the  pttrehater 
statute,  or  be  repugnant  to  fundamenial  of  land  at  a  sale  for  taxes  in  poaeeaeian 
rights.  Dubois  v.  Augusta  (health  thereol,  held  void  for  violating  the  con- 
ordinance),  Dudley  (Ga.)  Rep.  30;  stitutional  provision  declaring  that  no 
Williams  v.  Augusta  (powder  ordi-  person  shall  be  deprived  of  property 
nances),  4  Ga.  509;  Adams  v.  Albany  without  "due  process  of  law."  CJ- 
(liguor  statute),  29  Ga.  56;  Taylor  v.  houn  v.  Fletcher,  63  Ala.  574.  An  or- 
tinswold,  17  N.  J.  Eq.  222;  New  Or-  dinance  imposing  a  Itc«n«e  fox  upon  the 
leans  e.  Fhilippi  (taxation),  9  La.  An,  owners  of  towboata  running  between 
44;  Perdue  v.  Ellis  (liquor  traffic),  18  New  Orleans  and  the  Gulf  of  Mexico 
Ga.  586;  Haywood  v.  Savaimah,  12  hdd  to  be  a  regulation  of  commerce  be- 
Ga.  404;  Paris  n.  Graham  (tax  on  tweentheStstee, and  void  underart.i,, 
dram-shops),  33  Mo.  94;  St.  Louis  v.  I  8,  par.  3,  of  the  U.  S.  Constitution. 
CafferaU,  24  Mo.  94;  St.  Louis  v.  Horan  v.  New  Orleans,  112  U.  S.  69. 
Benti,  11  Mo.  61;  Carr  v.  St.  Louis  An  ordinance  which  gave  to  the  mu- 
(fee  of  officers),  9  Mo.  190;  Marietta  nicipat  authorities  arbitranr  power  to 
V.  Fearing  (estray  animsls),  4  Ohio,  give  or  withhold  consent  for  carrying 
427;  CoUins  v.  Hatch  (animals  at  on  the  lauftdry  butineu,  without  regard 
lar^e),  18  Ohio,  523;  Mayor,  Ac.  of  to  legal  discretion  or  to  the  competency 
New  York  v.  Nichols  (inspection  laws),  of  peisons  applying  therefor,  and  the 
4  Hill  (N.  Y.),'209;  Commonwealth  v.  administration  of  which  caused  unjust 
Turner  (liquor  trafnc),  1  Gush.  (Mass.)  discriminations  founded  on  differences 
403;  Phihps  v.  Wtckbam,  I  Paige  of  race,  declared  to  be  in  violation  of 
(N.  Y.)Ch.590;  Howard  n.  BavarmaL,  the  Fourteenth  Amendment  to  the  U.S. 
T.  Chartt  R.  173;   Smith  r.  Knoxville,  Constitution.      Yick   Wo   v.   Hopkins. 

3  Head  (Tenn.),  245;  Cowen  r.  West  118  U.  S,  356,  reversing  Matter  of  Yick 
Troy,  43  Barb.  (N.  Y.)  48;  Pesterfield  Wo,68Cal.2S4.  SeeaSto  ZnreTieLoy, 
V.  Vickers,  3  Coldw.  (Tenn.)  206;  26  Fed.  Rep.  611.  But  a  municipal 
Charleston  v.  Benjamin,  2  Strob.  ordinanceprohibitingwashingandiron- 
(S.  Car.)  508;    ChaHeston  t>.  Ahrens,  ing  in  public  laundries,  in  B[>ecified  ter- 

4  Strob.  (S.  Car.)  241;  Heisembrittle  ntorial  limits,  from  ten  at  night  till  ux 
V.  (Charleston  Council,  2  McMul.  (S.  in  the  morning,  and  operating  upon  all 
Car.)  233;  Charieaton  v.  Goldsmith,  engaged  in  the  same  business  under  like 
2S^rB  (S.  Car.)  428;  State  v.  Welch,  conditions,  iust^ned  as  a  legitimate 
36  Coon.  215:  Newton  v.  Belger,  143  police  regulation,  within  the  compe- 
Mass.  698;  White  o.  Bayorme,  49  N.  J.  tency  of  a  municipality  possessed  of 
L.  311 ;  Lozier  v.  Newark,  48  N.  J.  L.  the  ordinary  powers,  and  not  in  con- 
452;  Volk  t>.  Newark,  47  N.  J.  L.  117;  flict  with  the  Fourteenth  Amendment 
Ex  parte  Kearny,  55  C^al.  212;  Cape  of  the  Constitution  of  the  United 
Girardeau  v.  Riley,  52  Mo.  424;  State  States,  since  this  Amendment  doca  not 
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S  590  (320).  Sun*  SabjMt.  —  l^e  principle  of  law,  that  ordi- 
nances passed  under  the  general  authority  to  enact  all  such  as  will  be 
necessary,  mAut  be  reaaonabU,  or  they  will  be  void,  is  well  illustrated 
by  a  case  in  Fennsylvmia.'  A  municipal  corporation  passed  two 
ordinances  in  relation  to  a  gtu  company,  —  a  private  corporation, 
with  a  special  charter  authorizing  the  construction  and  maintenance 
of  suitable  gas-works  within  the  limits  of  the  municipal  corporation, 
and  the  use  of  the  streets  for  the  laying  down  of  pipes.  The  first 
ordinance  prohibited  the  gas  company  from  opening  paved  streets 
from  December  to  March  in  each  year,  for  the  purpose  of  laying  gas 
mains.  This  ordinance  the  court  considered  to  be  reasonable,  in 
view  of  the  difficulty  of  repairing  the  paved  streets  during  the  winter 
months.  The  other  ordinance  prohibited  the  gas  company  from 
opening  a  paved  street  at  any  time,  for  the  purpose  of  laying  pipes 
from  the  main  to  the  opposite  side  of  the  street.  The  court  say: 
"The  effect  of  this  ordinance  is  to  compel  the  company  to  construct  * 
two  mains,  one  on  each  side  of  the  street  instead  of  one;  thereby 
materially  increasing  the  expense  to  the  company,  and  consequendy 
enhancing  the  price  of  gas  to  the  inhabitants  of  the  district"  And 
this  ordinance  was  declared  to  be  void.     So,  where  the  cUy  own3 

«  powt 

Jlly,  IIJ  ,  

Hinz  V.  Crowlev,  lb.  703.    Index  title,  poraiy  stand  without  paying  a  license 

"Police  Power    ;  in}Ta,  §}  595,  506,—  tax  is  unauthorized  and  unreasonable, 

and  note.    When  a  legidaticn  hat  no  Barling  0.   West,  29   Wis.   307;    ■poat, 

■power,  under  the  Constitution,  to  au-  f  706, 

thorize  a  municipal  corporation  to  paai         Aik  ordinance  conferring  upon  one 

an  ordinance  (as  here,  to  permit  a  rail-  peTBon  the  right  to  remooe  and  convert 

wBj  to  construct  its  road  upon  certain  to  kia  own  use  dead  antmois,  to  tlie  ex- 

Btreeta)  it  cannot,  by  a  rpedal  act,  1^1-  elusion   of   their  owners'   rights,   held 

ize  sucn  an  ordinance  adopted  by  a  ctty  unconstitutional  as  being  a  taking  of 

without    authority.       Stange   v.    Du-  private  property  for  public  use  with- 

buque,  62   lows,  303.    AnilBee  Inde-  out  compensation,  and  as  depriving  a 

pendent  School  Dist.  of  Buriington  v.  person   of   his   property   without   due 

Buiiington,  60  Iowa,  500.     A  power  to  process  of  law.     River  Rendering  Co. 

eomtrud  aewera  when,  in  the  judgment  f.  Belir,  77  Mo.  91.    Where  power  was 

of  the  council,   "the  public  good  re-  conferred  upon  a  town  "to  prevent  the 

quired,"   held  not  to  confer  power  to  introduction  of  infectious  or  contagiau.'i 

grant  the  use  of   a  public   street   to  diseases,  and  to  preserve  the  health  of 

sn    individual    for  a  private    sewer,  the  inliabitants,     an  ordinance  forbid- 

Hutchinflonc.TrenUHi  Board  of  Health,  ding  any  person  "to  import.  Bell,  or 

30  N.  J.  Ec].  569.  otherwise  deal  in  second-hand  or  cast-off 

An  ordinance  prohOnting  ani/  aac-  ffarmenlt,"  Stc.,  with  a  fjroviso  except- 


..., jr  ndewalks,  without  consent  of   in  rettraint  of  lawltd  trade.    Greensboro 

municipal  authorities,  is  reasonable  and    v.  Ehrenreicn,  80  Ala.  579. 

valid.      Pedrick    v.    Bailey,    12    Gray         '  Northern    Liberties   v.    Northern 
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water  worka,  its  by-laws  in  respect  to  the  supply  of  water  to  the 
citizens  must  be  reasonable;  and  a  supply  cannot  be  refused  on  the 
application  of  the  owner,  because  the  tenant  was  in  arrears  for  water 
supplied  to  him  while  he  occupied  another  house  owned  by  another 
landlord.* 

§  591.  When  OrdlnaDce  will  be  deemed  nnieaMtnable.  —  It  is  of 
course  within  the  power  of  the  court  to  declare  an  ordinance  to  be 
uriTeasonable  ajut  void  on  ib  face  by  a  mere  inspecdon  of  the  ordi- 
nance, if  it  is  clearly  of  that  character  because  of  the  inherent  nature 
of  its  provisions.*  But  the  power  of  the  court  to  declare  an  ordi- 
nance void  because  it  is  unreasonable  is  one  which  must  be  care- 
fully exercised.*  When  the  ordinance  is  within  the  ^'ant  of  power 
conferred  upon  the  municipality,  the  presumption  is  ^at  it  is  re^ 
sonable,  unless  its  unreasonable  character  appears  upon  its  face.* 
But  the  courts  will  declare  an  ordinance  to  be  void  because  unreason- 
able upon  a  state  of  facta  being  shown  which  makes  it  unreasonable.' 
If  the  ordinance  is  not  inherently  unfair,  unreasonable  or  oppressive, 
the  person  attacking  it  must  assume  the  burden  of  affirmaiively  show 

'  Dayton  V.  Quigley.  29  N.  J.  Eq.  Cuah.  (Mass.)  438,  442;  Pennsylvania 

77;  see  coses  cited  in  reporter's  note  at  R.  Co.  v.  Jereey  CSty,  47  N.  J,  L.  286; 

end  of  the  opinion.    The  Chancellor  in  Scianton  C^ty  v.  Straff,  28  Fa.  Super.  C%. 

■ubfltance    says:      "The    water-worka  2^ 

belong  to  the  municipality,  and  are  for  '  Miller  v.  Birmingham,  ISl  Ala. 
the  beneat  of  the  inhabitants  of  the  409;  44  So.  Rep.  388;  Van  Uook  p. 
city.  The  inhabitants  are  entitled  to  Selmo,  70  Ala.  361:  Commonwealth  v. 
the  use  of  the  water  on  comptiance  Patch,  97  Mass.  221;  Moise  t>.  West- 
with  reasonable  regulations.  'Hie  use  port,  110  Mo.  602;  Trenton  Horae  R. 
of  the  water  for  the  complainant'a  Co.  v.  Trenton,  63  N.  J.  L.  132;  Con- 
tenants  is  necessary  to  tho  full  enjoy-  solidated  Tracdon  Co.  v.  Elizabeth,  58 
ment  by  him  of  his  property.  To  refuse  N.  J.  L.  619;  Cape  May  R.  Co.  w.  Cape 
to  funush  water  to  bis  tenant  there  un-  May,  59  N.  J.  L.  404,  407;  Mayor,  &c. 
leas  the  comptsinant  pays  a  debt  duo  of  New  Yoric  c  Dry  Dock,  E.  B.  &  B. 
from  the  tenant  to  the  city  for  water  R.  Co.,  133  N.  Y.  104,  111;  Wygant  u. 
furnished  to  him  elsewhere,  on  prem-  McLauchlan,  39  Or^.  429.  All  reason- 
iees  not  belonging  to  the  complainant,  able  <hnM»  as  to  the  reasonableneaa  of 
would,  obviously,  be  to  compel  hini  to  an  ordinance  are  to  be  resolved  in  favor 
pay  the  tenant's  debt  as  a  condition  of  the  municipality.    Stafford  v.  CUp- 

Encedent  to  obtaining  the  water  for  p>ewa  Val.  El.  Co.,  110  Wis.  331.  The 

is   premises    while   occupied   by   the  dty  council  has  a  large  discretion  in  the 

tenant.    The  r^^ationa  must  be  rea-  enactment  of  ordinancea,  and  an  ordi- 

eonable.    1  Dill.  onMun.  Corp.  4th  ed.,  nance  enacted  under  the  police  power 

If  319,  320  [SS  589,  590,  hereof].    The  will  not  be  declared  void  unless  it  is 

rmusal  to  furnish  water  to  complainant  clearly  oppressive  and  unreasonable, 

is,  under  the  circumsfancee,  unjust-  CommonweallJi  v.  Price,  123  Ky.  163; 

able,  and  is  an  injury  for  which  he  is  94  S.  W.  Rep.  32;  Wells  o.  Mt.  Olivet, 

entitled  to  relief  m  this  court.     ICgh  126  Ky.   131;   102  S.  W.   Rep.   1182; 

on  Ini.  {  787."  Lamar  v.  Wddman,  57  Mo.  App.  607. 

■  St.  Louis  V.  St.  Louis  Theatre  Co.,        >  St.  Louis  v.  St.  Louis  Theatre  Co., 

202  Ho.  690;  Hannibal  v.  Hissouri  i  202  Mo.  690;  Pennsylvania  R.  Co.  e. 

K  Tel.  Co.,  31  Mo.  App.  23, 32.  Jersey  Oty,  47  N.  J.  L.  286;  Niooulin 

•  Commonwenlfh   v.    Robertson,   6  v.  Lowery,  49  N.  J.  L.  391,  394. 
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ing  that  as  applied  to  him  it  is  unreasonable,  unfair,  and  oppres- 
sive.' And  an  ordinance  general  in  its  scope  may  be  adjudged 
reasonable  as  applied  to  one  state  of  facts  and  unreasonable  when 
applied  to  circumstances  of  a  different  character.* 

§592  (321).  Miut  not  ta«  Oppnasivo.  —  Courts  will  declare 
ordinances  to  be  void  that  are  oppressive  in  their  character.*  Thus, 
the  Supreme  Court  of  Tennessee,  in  a  judgment  which  reflects  credit 
upoD  the  tribunal  that  pronounced  it,  declared  void  an  ordinance  of 
the  city  of  Memphis  which  ordered  the  arrest,  imprisomnent,  and 
iine  of  all  free  negroes  who  mi^t  be  found  out  after  ten  o'clock  at 
night,  within  the  limits  of  the  corporation.*  So,  an  ordinance  forbid- 
ding, under  penalty,  the  "  knowingly  associating  with  persons  having 

■  £a:par«sHEtakeU,  112Cal.412;  In  Ala.  468,  dting  text;    McIneroE?  v. 

re  Berry,  147  Cal.  S23;   Myera  v.  Chi-  Denver,  17  Colo.  302,  315;    Lun&r  o. 

caeo,  196  III.  fi91 ;  Wella  v.  Mt.  Olivet,  Weidman,  57  Ho.  App.  507 ;    State  v. 

126  Ky.   131,   102  S.  W.  Rep.   1182;  HiU,  126  N.  Car.  1139,  1146,  approving 

CoDBohdated  Traction  Co.  u.Bliiabeth,  text. 

58  N.  J.  L.  619;  Cape  May  R.  Co.  v.        *  Memphia  v.  Winfield,  8  Humph. 

CapeMay,59N.J.L.401407;Mayor,  (Tenn.)  707.     The  oppreaaiveness  and 

Ac.  of  New  York  v.  Dry  Dock,  E.  B.  &  inequality,  alU^ed  to  invalidate  a  by- 

B.  R.  Co.,  133  N.  Y.  104,  111;  Scran-  law,  must   be  made  apparent  to  the 

tonCityu.Straff  28Pa.  Super.  Ct.  258,  court.    Columbia  p.  Beaaly,  I  Humph. 

261;  Austin  v.  Austin  City  Cemeteiy  (Tenn.)  232  ;  St.  Louis  v.  Weber,  44 

Awoc.,  87  Tes.  330.    Where  an  ordt-  Ho.  547.    A  by-law  prohibiting  twine 

nance  appeare  to  be  reasonable  on  its  running  at  large  in  a  city  ia  presump- 

face  and  no  fact  la  pleaded  and  proved  tively  reasonable  as  a  sanitary  orpolice 

tending  to  ebaw  it  to  be  unreaaooable.  r^ulation.     Commonwealth  v.  Patch, 

an  assignment  of  error  on  the  ground  97  Masa.  221;  Commonwealth  v.  Bean, 

that  it  is  unreasonable  is  not  well  taken.  14Gray  (Mass.),  52;  Cochrane  o.  Frost- 

GuU  C.  4  S.  F.  R.  Co.  f.  Holt,  30  Tex.  buroh,  81  Md.  54. 
Civ.  App.  330;  Austin  v.  Austin  City        Ordinancea  to  regulate  caHings  and 

Gemeteiy  Assoc.,  87  Tex.  330.  trades  must  not  be  unreasonable,  par- 

'  Chicafo  V.  Gunning  Syatem,  214  tial,  in  restraint  of  trade,  or  in  contra- 

m.  628,  641;    St.  Louis  v.  St.  Louis  vention  of  public  policy.    Frank, /n  re, 

Theatre  Co.,  202  Mo.   690;    Pennayl-  52  Cal.  606.    Thus  a  statute  forbidding 

vania  R.  Co.  v.  Jersey  City,  47  N.  J.  L.  the  reservation  of  seats  at  public  ex- 

286;    Nicoulin  r.  Lowery,  49  N.  J.  L.  hibitiona,  upon  the  sate  of  tickets  of 

391,  394;  Central  R.  Co.  v.  Eliiabeth.  admission,  after  the  ooening  of  the 

70  N.  J.  L.  578,  581 ;   Ford  v.  Standard  doors,  is  an  unconstitutional  int«rfer- 

Oil  Co..  32  N.  Y.  App.  Div.  696,  601.  ence  with  private  property.     Diat.  of 

When  the  ordinance  is  unreasonable  as  Columbia  v.  Saville,  1  HcArthur,  581. 

appUed  to  a  particular  state  of  facta  Text  quoted  in  Oxanna  t).  Allen,  90 

only,  the  remedy  is  to  resist  the  en-  Ala.  468,  where  it  was  held  that  an  oi^ 

forcement   of  the  ordinance  in   those  dinance  which   "undertakea  to  make 

localities    where    it    is    unreasonable,  the  auperiTtUndenl  of  a  etreet  raUiaiy 

Feimsylvania  R.  Co.  v.  Jersey  City,  47  company   responsible   quam-criminally 

N.  J.  L.  286.     The  burden  is  on  the  for  the  failure  of  tlie  corporation  to 

party  attacking  the  ordinance  to  show  expend  money  in  putting  the  railway 

that  it  is  unrEasonabte  as  applied  to  the  track  in  suitable  repair"  is  unreason- 

pfljtieular  facts  of  the  case.    St.  Louia  able  and  oppressive  and  therefore  void. 

V.  St,  Louia  Theatre  Co..  202  Ho.  690;  Here  inconvenience  or  SMn  kardekip  to 

Wells  V.  Mt.  OUvet,  126  Ky.  131;  102  an  individual  doee  not  necessarily  make 

S.  W.  R«p.  1182.  an  ordinance  unreasonable  and  oppres- 

•  Heylman  v.  District  of  Columbia,  aive.     Wills  v.   Fort   Smith,    70   Ark. 

27  App.  D.  C.  563 ;  Oxanna  v.  Allen,  90  221. 
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the  reputation  of  being  thieves  and  prostitutes,"  can  only  be  sus- 
tained by  construing  it  to  require  proof  of  complicity,  actual  or 
intended,  with  the  persons  named  in  the  complaint  as  the  reputed 
thieves  and  prostitutes;  otherwise  it  would  be  void,  as  an  invasion 
of  the  right  of  personal  liberty.'  So,  where  the  common  council  of 
Baltimore,  by  ordinance,  forbade  any  person  to  erect  or  maintain  any 
sfeam^-encfine  or  boiler  without  authority  from  the  mayor,  and  au- 
thorized the  mayor,  upon  six  months*  notice,  to  revoke  any  permit  to 
use  or  maintain  a  steam-engine  or  boiler,  and  that  thereupon  the 
same  should  be  removed,  under  a  heavy  penalty  for  failure  to  re- 
move it,  in  an  action  to  restr^n  the  prosecution  of  a  suit  for  the 
penalty  by  one  muntaining  a  steam-engine  after  notice  to  remove  the 
same  by  the  mayor,  it  wa^  held  that,  by  itself,  a  stationary  steam- 
engine  is  not  a  nuisance;  and  that  an  ordinance  which  commits  to 
the  unrestrained  will  of  a  single  public  officer  a  power  practically 
absolute  over  the  use  of  steam  within  a  city,  so  that  he  mi^t  pro- 
hibit its  use  altogether,  the  exercise  of  which  may  proceed  from 
enmity  or  prejudice,  from  partisan  zeal  or  animosity,  from  favoritism 
and  other  improper  influences,  and  motives  easy  of  concealment 
and  difficult  to  be  detected  and  exposed,  does  not  fall  within  the 
domain  of  law,  and  is  void  and  inoperative.' 

§  593  (322).  Hut  be  ImpartUl,  Fair,  and  Oenenl.  —  As  it  would 
be  unreasonable  and  unjust  to  make,  under  the  same  circumstances, 
an  act  done  by  one  person  penal,  and  if  done  by  another  not  so, 
ordinances  which  have  this  effect  cannot  be  sustained.  Speciat  and 
unwarranted  discrimination,  or  unjust  or  oppressive  interference  in 
particular  cases,  is  not  to  be  allowed.  The  powers  vested  in  mu- 
nicipal corporations  should,  as  far  as  practicable,  be  exercised  by 
ordinances  general  in  theu-  nature  and  impartial  in  their  operation.' 

>  St.  Louis  0.  Fiti,  53  Mo.  582.  Monmouth  v.  Popel,  183  111.  634; 
■  Baltimore  o.  Radecke,  49  Md.  217.  Peoria  v.  Quggeuheim,  61111.  App.  374, 
'  RuB3  V.  Mayor,  Ac.  of  New  York,  379,  quoting  text ;  Marahalltown  v. 
12  N.  ¥.  Leg.  Oba.  38;  White  c.  Naah-  Blum,  58  Iowa,  184;  Pacific  Junction 
ville,  2  Swan  (Temi.),  304;  De  Ben  v.  v.  Dyer,  64  Iowa,  38;  State  v.  Omaha 
Gerard,  4  La.  An.  30;  Chicago  v.  A  C.  B.  Bridge  Co.,  113  Iowa,  30;  State 
Rumpff,  45  111.  90;  Hudson  e.  Thome,  v.  Elofson,  86  Minn.  103;  State  e.  Hill, 
7  Paige  (N.  Y.),  261;  Baton  Rouge  126N.Car.  1139;  WygantcMcUuch- 
Council  V.  Crfmonini,  36  Ia.  An.  247;  Ian,  39  Oreg.  429,  citmg  t«xt ;  Biggar's 
Ex  parte  Chin  Yan,  60  C&l.  78;  Zauone  Mun.  Manual  (Canada,  1900),  330.  See 
V.  Mound  City,  103  lU.  552;  Qtizena'  also  Kiel  v.  Chicago,  176  111.  137. 
Gas  &  M.  Co.  V.  Elwood,  114  Ind.  332;  kn  on^oAacs  prohibiting  a  particular 
Denver  v.  Bach,  26  Colo.  530;  St.  railroad  corporation  hy  name  Irom  run- 
Anthony  ti.  Brandon,  10  Idaho,  205;  nine  locoraotivea  by  steam  on  a  speci' 
Tugman  v.  Chicago,  78  111.  405,  ap-  fied  street  is  valid,  and  doea  not  con- 
proving  text;  Lake  View  p.  Tate,  130  travene  the  principle  stated  in  the  text. 
III.  24?;  Cwro  v.  Feuchter,  169  ni.  155;  Richmond,  *c.  R.  Co.  v.  Richmond,  96 
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S  594  (323).     M»7  rairnlsta,  but  not  rastnia  Tr&da.  —  In  England, 
certain  customs  prevail  in  prescriptive  corporations  restrictive  of 

U.  S.  S21.    So  an  ordin&oae  compelliog  mAy  be  adapted  to  the  varying  munid- 

a  railroad  company  (o  tIatUm  ftagmen  pal  neceBsiUea   and   exigencies.      Cov- 

wherever  the  i&ilroad  may  cross  Btreeta,  mgton  v.   East  St.   Louu,  78  HI.  548, 

&c.,  IB  a  valid  ezercise  of  Jqiislative  post,  {  713.    In  exerclong  it«  power  to 

power,  as  a  police  regulation  for  tbs  require  adjacent  lot-ownera  to  make 

safety  of  the  public  and  passengers  on  local   improvement*,   the  corporation, 

the    trains.       Such    ordinance    when  it  baa  been  held  in  Temusaet,  must  not 

passed  is  a  judicial  act,  imposing  pec u-  act  in  a  partial  and  oppressive  manner; 

niary  burden  and  iosa  on  the  railroad  therefore  it  cannol  taett  particular  tndi- 

coropany,  and  is  subject  to  review  by  vidvidt  by  Tiame,  and  require  them  to 

couits,  which  will  determine  whether  constract  pavements  or  local  improve- 

tbe  power  conferred  waa  exercised  in  a  ments  in  front  of  their  lotfi,  and  omit 

legal  and  reasonable  manner.    Stat«  v.  others  in  the  same  Improvement  di>- 

EMt  Orange,  41  N.  J.  L.  127.    So,  also,  trict,  if  this  be  done  without  good  cause 

a  resolution  of  a  water  board,  under  or  reason  for  the  distinction.    White  c. 

authority  of  a  city  charter,  requiring  Nashville,  2  Swan  (Tenn.),  364;  pott, 

certain  consumers  lo  put  in  txperuivt  f  1448. 

mttert,   without   thdr   consent,   under  Where  there  is  no  diKriminaUon  b*- 

the  p^ialty  of  cutting  o9  the  water  for  hpeen  pereont  engaged  in  the  same  hvxi- 

non-payment  of  the  price  of  the  metera,  net*  an  ordinance  regulating  the  bud- 


discriminatory.  St.  Anthony 
«.  Brandon,  10  Idaho, 205;  quotingand 
approving  the  text  with  special  refei^ 
ence  to  the  words  "und^  the  same 
drcumstances."  Gties  cannot  dis- 
criminate, in  licensing,  between  citizens 
engaged  In  the  same  buainesa ;  if  they 
license,  they  must  license  all  alike. 
Mt.  Clemens  v.  Sherbert,  122  Mich.  674. 


was  declared  void  as  \>fixia 
ranted  discrimination.  Reo  Star  Steam- 
ship Co.  v.  Jersey  City,  45  N.  J.  L.  246, 
dtm^  the  text. 

Dueriminaling  ordinaneea.  Ordi- 
nances thould  be  general,  or,  at  all  events 
not  ditcriminating  in  their  operation. 
They  may,  is  it  said,  impose  fines  on 
persons  violating  their  provinons  with- 
in the  corporation  or  within  a  designated 

district  tberan,  or  in  a  certain  street;     .___._..._.  ..   __ 

but  an  ordinance  naming  one  individwd  that  in  favor  of  residents  as  against  non- 

and  directing  him  to  do  certain  acta  residents.     Indianapolis  v.  Bieler,   138 

wiUi  respect  to  a  building  alleged  to  be  Ind.   30;    CarroUton  v,   Baziette,   159 

a  nuisance,  and  in  default  of  compli-  HI.  284;    Saginaw  v.  McKnigbt,  106 

ance,  imposing  a  fine  of  a  specific  amount  Hich.  32;    Harsballtown  v.  Blum,  58 

upon  him,  was  held  to  be  unreasonable,  Iowa,  184;    Pacific  Junction  v.  Dver, 

contrary  to  common  right,  and  void.  64  Iowa,  38;    Watertown  v.  Roaen- 

Hunicipality  v.  Blineau,  3  La.  An.  688.  baugh,  112  N.  Y.  App.  Div.  723;  Buf- 

Compare  Bosant  v.  Campbell,  9  Rob.  falop.  ReavCT,37N.  Y.  App.  Div.  228; 

(La.)  411,  where,  without  repealing  an  Clementao.  Casper,.4  Wyo.  494.   Butin 

ordinance  prohibiting  private  hoB[Htals,  Ottumwa  e.  Zekind,  95  Iowa,  622,  it  waa 

the  grant  of  permission  to  one  or  more  held  that  an  ordinance  which  merely 

individuals  to  erect  such  hospitals  was  imposes  a  license  tax  upon  transient 

Bustwned.      And   see,   also.   Common-  merchants    does    not    discriminate   in 

wealth  n.  Goodrich,  13  Allen  (Mass.),  favor  of  residents,  merely  because  of 

546,  where  a  municipal  regulation,  llm-  the  fact  that  it  contains  no  provision 

ited  in  its  character,  waa  considered  taxing  residents,  and  is  not  therefore  on 

valid.     Such  casee  depend  upon  their  that  account  invalid.     The  court  held 

spedal  circumstances.    The  test  is  that  that  the  tax  apolied  to  business  of  tran- 

tne  regulation  must  be  reascmable  as  aient  nature  rather  than  to  the  residence 

applied  to  the  subject  matter.  of  the  person  conducting  it,  and  that 

If  an  ordinance  is  general  in  its  ap-  residents    transacting    business    of    a 

j^ication,  the  mere  fact  tiuU  it  peeuliany  transient  nature  were  subjected  to  the 

affeeli  a  particular  perton  raises  no  pre-  tax  as  well  as  non-reaidenta.    See  also 

■umptjon  that  it  was  enacted  for  the  Ex  parte  Haskell,  112  Cal.  412;   Index, 

purpose  of  annoying  him  or  depriving  Commercial     Travelers,    and    chapter 

mm  of  his  rights.     Shinkle  v.  Coving-  on   Taxation,  post,  as  to  Federal  lim- 

ton,  i  Bush  (Ky.),  617.     Ordinances  itations  on  the  State's  power  to  tax 
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freedom  of  trade  and  against  common  right.  Such  customs,  from 
long  ua^e  and  unknown  origin,  are  regarded  in  the  light  of  r^ula- 
tions  prescribed  by  a  charter  which  is  supposed  to  have  existed,  but 
it  lost  Such  customs,  while  not  favored  by  the  English  courts,  are 
yet  held  legal,  but  must  be  incontrovertibly  established.  But  by 
the  Municipal  Corporations  Act  of  1835  (5  &  6  Wm.  IV.  chap. 
Ixxvi.  §  14),'  exclusive  rights  of  trading  have  been  abolished,  and 
it  13  enacted  "that,  notwithstanding  such  custom  or  by-law  [to  the 
contrary],  every  person  in  any  borough  may  keep  any  shop  for  the 
sale  of  all  lawful  wares  and  merchandise,  by  wholesale  or  retail,  and 
use  every  lawful  trade,  occupation,  mystery,  and  handicraft,  for  hire, 
gain,  sale,  or  otherwise,  within  any  borough." 

S  595  (324).  OiuUhu  In  Bastnint  of  Tr«d«.  —  In  thia  country 
corporations  derive  all  their  powers  from  legislative  acts  of  compara- 
tively modern  date,  and  preacrifUve  ctatonu  in  restraint  of  trade  or 
against  common  right  are  unknown.  No  inconsiderable  portion  of 
the  cases  in  the  old  books  in  England  relate  to  these  customs,  thdr 
validity  and  mode  of  proof,  but  they  are  in  the  main  inapplicable  to 
the  present  period  and  to  the  institutions  in  this  country,  where 
freedom  in  the  choice  and  pursuit  of  all  occupations  never  has  been 
denied.  The  inapplicability  of  the  English  decisions  is  noticed  by 
Mr.  Justice  Dewey,  in  delivering  the  opinion  of  the  Supreme  Court 
of  Massachusetts  in  an  important  case  involving  the  validity  of  an 

and  license.    While  a  dt;  has  unr».  tioo  of  an  ordinance,  would  not  author- 

ttrieted  pawer  to  abate  a  nuitante  the  iie  tbe  municipal  cotporation,  by  sucli 

court  wiU  not  declare  void  an  ordinance  ordinance,  to  permit  such  persons  to 

merely  because  the  dty  may  discrim-  continue  their  buaJQesB,  whilst  it  pn>- 

inate  against  one  citizen  and  favor  hibit«d  othera  from  engaging  in  tbe 

another.    St.  Louis  v.  Fischer,  167  Mo.  same  business  in  the   same  locality. 

654,  aff'd  194  U.  8.  631.    An  ordinance  Tugman  v.  Chicago.  78  HI.  405. 
applicable  to  oti  tA«  tnemberx  of  a  trade         A  statute  authoriiinK  munidpal  au- 

or  oceupolton,  and  aubjectin^  all  to  the  thoritiee  to  license  and  regulate  such 

eame  restrictiona  and  leatnmta  is  not  callings,  trades,  and  employmenta  aa 

invalid  as  class  I^islation.     State  v.  the  public  good  may  require,  will  em- 

Calloway,  11  Idaho,  719;  MoCSellaudv.  power  them   to  exact  a  license  for 

Denver,  36  Colo.  486.  revenue  purposes,  if  that  construction 

*  Ante,  chap,   iii,   f  63,  and  note,  is  not  inconsistent  with  the  whole  char- 

Pott,  f  668,  note  and  cases  as  to  monop-  t«r  and  the  Keneral  legislation  of  the 

olies   and   ordinancee  in  restraint  of  State.    An  ordinance  fi^ng  one  rate  of 

trade.  Criminal  contjiifacits  in  restraint  license  for  selling  goods  which  are  within 

<A  trade  and  the  various  English  stat-  or  in  tranut  to  the  city,  and  another 

utes  in  respect  thereof  are  instructively  rate  for  goods  not  within  or  in  trannt  to 

preaented   by   Mr.   Justice  S(«pA«n,   3  the  city,  is  invalid.     Frank,  In  re,  52 

Hist.  Criminal  Law,  chap.  xxx..  and  by  Cal.  606;  a.  p.  Nashville  v.  Althrop,  5 

Prof.   Dieey  in   I«W  and   Opinion  in  Coldw.  (Tcnn.)  564;   Cronin  v.  People, 

Enghuid,  1906,  chape,  v.,  vi.,  viii.    Tbe  82  N.  Y.  318  (an  ordinance  r«ulatow 

fact  that  certain  ^raons  were  engaged  the  slaughter  of  «.nimftlrf  hela  vaUd). 

in  a  particular  kind  of  business   in  a  Supra,  J  689,  note, 
given  locality,  at  the  time  of  the  adop- 
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ordinance  of  the  city  of  Boston  r^ulating  the  use  of  hackney  coaches 
and  other  vehicles  within  the  city.  He  observes  that  "in  the  argu- 
ments addressed  to  the  court,  the  question  was  somewhat  discussed 
as  to  the  power  incident  to  municipal  corporations  to  create  by-laws 
of  the  character  here  adopted ;  and  a  reference  was  made  to  various 
cases  in  the  English  courts,  where  questions  of  this  nature  had 
arisen.  Upon  examination  of  those  cases  they  will  be  found  less 
important  and  less  satisfactory  as  guides  here,  inasmuch  as  it  is  quite 
obvious  that  in  many  of  them,  and  particularly  those  where  the 
ordinance  seemed  most  questionable  as  not  being  within  the  ordi- 
nary exercise  of  munidpal  authority,  the  by-laws  were  sustained 
upon  the  ground  of  ancient  and  long-continued  usage,  ripening  into 
a  prescriptive  right  on  the  part  of  the  municipal  corporation."  But 
"no  such  ground,"  he  adds,  "can  be  urged  here;  and  the  present 
ordinance,  if  sustained  at  all,  must  be  shown  to  be  authorized  by  the 
express  provision  of  the  charter,  or  be  derived  as  an  incidental  power 
resulting  from  its  incorporation  as  a  city,  or  be  found  in  some  general 
or  special  statute."  * 

§  596  (325).  Unit  not  contraveit*  Oommon  Blgbt.  —  An  ordi- 
nance cannot  legally  be  made  which  contravenes  a  common  right, 
unless  the  power  to  do  so  be  plainly  conferred  by  a  valid  and  com- 
petent le^lative  grant;  and  in  cases  relating  to  such  a  right,  au- 
thority to  regulate,  conferred  upcm  towns  of  limited  powers,  has  been 
held  not  necessarily  to  include  the  power  to  prohibit.'     Thus,  in 

*  Commonwealth  t).  Stodder,  2  Ciish.  tain   employments.      Per   Dewey.   J., 

(IbsaO  562,  668.    See  as  to  Eq^Ii  de-  CommonweaJth    e.    Stodder,    2    Ciub. 

ddona,  remarks  of  Rhodes,  J.,  m  Herzo  (Mbsb.)  S62,  575;  see  also  Napman  v. 

ii.88nFranci3CO,33Cftl.  134,  145.    Post,  People,  19  Mich.  362;   Bariing  o.  Wert, 

j  668,  note.    In  the  caae  first  cited  the  29   Wis.  307;    Hayes  «.  Ap^ton,  24 

court  decided  that  the  buaineas  erf  cany-  Wis.  544 ;  Taylor  v.  Pine  Bluff,  34  Ark. 

ing  persona  for  hire  from  town  to  town  603    (exceaaive    chai;ge    for    weighing 

in  Mage-ooaches  and  omnibuaea  ia  not  cotton);     met,    }    677;    St.     Louis   t). 

BO  f ar  a  territoiial  or  local  occupation  Weitzd,   130  Mo.  600.     Tbe  principle 

as  will  authoriie  one  city,  unless  it  has  was  applied  to  expreee  companies  cariy- 

ezpreas  and  direct  authority  so  to  do  ing  parcels  in  Cairo  v.  Adams  Kxp.  Co., 

from  the  l^islature,  to  paaa  an  ordi-  64  111.  App.  87,  where  it  was  held  that 

nance  requinn^  the  inhabitants  of  other  the  city  could  only  license  carrying  on 

towns  to  obtain  from  it  a  license  before  buaineaa  entirely  within  the  city. 

exercising  that  employment  in  carrying  Whenever  a  by-law  seeks  to  alter  a 

peraons  to  or  from  it.    Such  an  ordj-  iwfl-seWed  and  fundamental  principU 

nance  waa  ctmsidered  to  be  an  unneces-  of  the  common  law,  or  to  establish  a  rule 

■aiy  restiaint  upon  bu^eas,  and  is  not  interfering  with  the  rights  of  individuals 

binding  upon  citiiens  of  other  places,  or  the  public,  the  power  to  do  so  must 

The  court  does  not  question  the  nght  of  come  from  plain  and  direct  legislative 

the  city,  bi^  ressDnable  by-lawa,  to  re-  enactment.     Taylor  o.   Griswold,    17 

quire   inhabitarUt.    whose    business   is  N.  J.  L.  Eq.  222;  anj«.  §  237,  and  note, 

local  and  carried  on  within  the  dty,  to  ■  Taylor  i).  Oriswold,  17  N.  J.  Eq. 

obtun  a  license  before  exercising  cer-  222;  Statev.  Hott,  61  Hd.  297;  Fulton 
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Connecticut,  it  is  held  that  every  one  has,  presumptively,  a  common^ 
law  righi  to  jiah  in  navigable  rivers,  and  that,  though  every  town 
may,  by  statute,  have  the  power  to  make  by-laws  to  regvlate  fish- 
eries of  clams  and  oysters  within  its  limits,  yet  this  power  does  not 
authorize  a  by-law  prohibiting  cdl  ■perstmt  except  its  own  inhabitants 
from  taking  shell-fish  in  a  navigable  river,  within  the  limits  of  such 
town ;  such  a  by-law,  being  in  cootravendim  of  a  conunro  ri^t,  is 
void.' 

§  597  (326).  Suna  SnbjMt.  —  But  there  is,  however,  no  eomrnon 
righi  to  do  that  which,  by  a  valid  law  or  ordinance,  is  prohibited ; 
and  hence  courts  will  not  declare  an  authorized  ordinance  void  be- 
cause it  prohibits  what  otherwise  might  lawfully  be  done.  In  dis- 
cussing the  subject,  Mr.  Justice  Evans  illustrates  it  in  this  wise: 
"If  there  was  no  law  interfering,  the  butcher  mi^t  Idlt  his  beeves 
and  hogs  in  the  street.  If  the  butcher  could  do  it,  any  man  might, 
and  it  might,  therefore,  be  said  to  be  a  common  right;  but  when 
the  law  prohibited  it,  it  was  no  longer  a  common  right.  A  legal 
restraint  may  be  imposed  on  a  few  for  the  benefit  of  the  many."  * 
Therefore,  while  ordinances  which  unnecessarily  restrain  trade  or 
operate  oppressively  upon  individuals  will  not  be  sustained,  yet  such 
as  are  reasonably  calculated  to  preserve  the  public  health  are  valid 
although  they  may  abridge  individual  liberty  and  individual  rights 
in  respect  of  property,"  Accordingly,  in  a  populous  city  an  ordi- 
nance is  vahd  as  a  sanitary  regulation  which  -prokibiis  the  puTchating 
of  carcaases  of  animai^  for  boiling,  steaming,  or  rendering  the  same, 
and  the  rendering  and  steaming  of  the  same,  within  the  city,  except 
in  certain  enumerated  cases  and  under  specified  conditions  of  a 
reasonable  character.* 

S  598.  OrdiBancas  confuting  Diicratloiiaiy  Powufl  on  Olty  Offlccn. 
—  Ordinances  prohibiting  certain  acts  wiihoui  the  content  or  permit 

V.  Norteman,  00  W.  Va.  562;  55  S.  E.  engaging  in  a  lawful  business  —  sale  ot 
Rep.  Ci58;  Thoueand  Island  Park  As-  lemonaote,  cake,  &c.  —  at  temporary 
HOC.   V.  Tucker,    173  N.   Y.   203,  210,   stands  on  sidewalk.     Bailing  v.  West, 

Suotingtext;  MilUken  v.  Weatherford,  29  Wis.  307;  see  pott,  j  706,  artU,  j 
i  Tex.  388,  where  an  ordinance  pro-  237. 
hibUittg  the  renting  of  private  property  to  'Per  EvaTta,  J.,  in  Charleston  v. 
lewd  women  was  decUred  void.  See  AhrejM,  4  Strob.  (8.  Car.)  241,  257; 
also  State  v.  Hill,  126  N.  Car.  1139,  Charieston  v.  Wentwortb  Baptist 
approving  text.  Church,  lb.  306,  310;    Peoria  v.  Cal- 

'  Hayden  v.  Noyas,  5  Conn.  391;  houn,  29  111.  317;  St.  Paul  e.  Colter,  12 
Peck  v.  Lockwood,  5  Day  (Conn.).  22;  Minn.  41. 

^Villard  v.  Killingworth,  8  Conn.  247;        '  Text  approved,  State  o.  Holcomb, 
riason  n.  Milwaukee,  30  Wis.  316.    Tha  68  Iowa,  107;  Commonwealth  e.  Patch, 
ceneral  welfare  clause  does  not  author-  97  Mass.  221. 
lie  the  imposition  of  a  license  tax  for       '  Stat«  v.  Fisber,  52  Mo.  174. 
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0/  the  common  council  or  the  mayor  or  other  exeeutive  officer,  have  io 
some  cases  been  held  to  be  unreasonable  and  void,  because  thej 
submit  the  rights  of  individuals  to  the  unrestrained  discretion  of  the 
council  or  official.  It  has  been  said  of  ordinances  of  this  nature 
that  they  remove  the  rights  of  the  individual  from  the  domain  of  law 
and  subject  them  to  the  exercise  of  arbitrary  discretion  on  the 
part  of  the  council  or  the  officer  upon  whom  the  dispensing  power 
is  conferred;  that  it  is  unreasonable  to  reserve  the  right  to  grant  or 
withhold  the  privilege  as  it  may  suit  the  pleasure  of  the  council  or 
officer,  and  that  to  be  valid  an  ordinance  of  this  nature  must  lay 
down  a  uniform  rule  of  action  governing  the  exercise  of  the  dis- 
pensing power.' 

'  Bartbet  o.  New  Oiteuia,  24  Fed.  prohibiting    parades    in    the    public 

Bep.  563  (requiring  peimit  before  en-  streets   without  the   consent  of  the 

gfitpag    in    businesB    of    alaushteiing  mayor);    Bo^d  v.  Frankfort,  117  Ky. 

cattle  within  the  lintita  fixed  Tor  that  199  (prohibiting  erection  of  any  buiid- 

busness);   Montgomery   v.  West,   149  itu;  without  consent  of  common  coun- 

Ala.  311;  42  So.  Rep.  1000  {ordinance  cil);   State  v.  Mahner,  43  La.  An.  496 

prohibiting   tlie   opcmtion    of    steam  (jtrohibiting    dairies    within    specified 

engines,  planing  mills,  &c.,  without  the  knute  without  permit  from  the  council) ; 

consent  of  council);     Los   Angeles   c.  blatter  of  Frazee,   63  Mich.   396   ^or- 

HoUywood  Cem.  A^soc.,  124  &i.  344  dinance  prohibiting;  pamdes,  &c.,  witb- 

(pTonibiting   the   establishing   of   any  out    consent    of    mayor    or   (Miundl); 

cemetery    within    the    limits    of    the  Trenton  r.  Clayton,  50  Mo.  App.  535 

county    without    permission  '  of    the  (ordinance     conferring     discretionary 

county  board  of  supervisors) ;   Hay  v.  power  on  the  mayor  to  grant  or  witb- 

People,  1  Colo.  App.  157  (storing  hides  hold  peddlers'  Ucenses);   State  *.  Ten- 

and  pelts  within  city  limits  without  ant,    110    N.    Cor.  609r~tpiS^uEaliDg 

permit  from  common  council) ;  Chicago  erecfion  of  buildiius  within  fiie.  Uuula 

V.  Trotter,  136  111.  430  (ordinance  pro-  "Vlth  permit  from  Doord  of  aldermen) ; 

bibiting   parades,    Ac.,  in   the   puolic  Sioux   Falls  v.   Kirby,   6   S.  Dak.   S2 

streets    without    a    permit    from    the  (ordinance  prohibiting  erection  of  any 

police   department);     Rich   e.   Na{>er-  building   without   a  permit   from   the 

ville.   42    III.    App.   222    (prohibiting  building   inspector^  State  v.  Dering, 

public    pai&dea    and    demonstrations  84   Wis.   585     (ordinance    prohibiting 

without  peraiisnon  of  city  council) ;  parades  without  the  consent  of  mayor). 

Cicero  Lumber  Co.  v.  CScero,   176  III.  See  also  Ex  parU   Sing   Lee,  96  Cal, 

Q  (prohibiting  business  traffic  on  cer-  354;    Noel   v.    People,    1S7    111.    587; 

tain    streets    except    "upon    special  Robison  v.  Miner,  68  Hich.  549,  666; 

pennission"    of    board    of    trustees);  St.  Louis  n.  Russell,  116  Ho.248;  State 

Bessonies  v.  Indianapolis,  71  Ind.  189  v.  WithneU,  78  Neb.  33;  110  N.  W. 

^ordinance  requiring  pennit  for  estab-  Rep.  680. 

lishing  and  maintaining  hospitals  In  Anderson  v.  Wellington,  40  Kan. 
within  tbe  city) ;  Richmond  v.  Dudley,  173, 180,  wherean  ordinance  proftifriiinj 
129  Ind.  112  (ordinance  prohibiting  parada,  &c.,  without  the  consent  of 
keeping  and  storing  inflammable  ou  the  mayor  was  held  to  be  invalid, 
witEiout  permit  from  council};  Fly-  iSimpaon,  C.,  said:  "  It  is  not  a  reason- 
mouth  t>.  Schultheis,  135  Ind.  339  able  i^ulation  to  vest  the  power 
(prohibiting  tanneries  without  a  permit  arbitrarily  in  the  mayor  to  ^rant  or 
from  the  common  council) ;  Elkhart  refuse  pennission  to  anv  association  of 
V.  Murray,  165  Ind.  304  (prohibiting  pieisons  combined  for  Vagal  and  meri- 
running  of  street  cats  without  a  speci-  torious  purposes  to  parade  the  streets 
fied  kind  of  fender,  or  one  equally  as  with  music.  .  .  .  All  by-laws  made  to 
gocMl  "to  be  approved  by  the  common  r^julate  parades  must  fix  the  conditions 
council  or  its  committee");  Anderson  upon  which  all  persons  or  ossociationa 
V.  Wellington,  40  Kan.  173  (ordinance  can  move  upon  the  public  stteets,  ex- 
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In  these  cases  the  remarks  of  the  court  appear  to  have  been 
directed  to  the  denial  of  any  right  or  authority  on  the  port  of  the 

press];  and  mteUigeiitlY ;   such  oondi-  erection  of  eveiy  such  engine  wittuo 

tiona  operating  upon  all  of  the  same  the  citv  lunits. 

class  alike,   and  beinc   reasonable   in  In  In  re  Frazee,  63  Mich.  396,  an 

their  requirements,  and  not  oppressive  ordinance  absolutely  prohibiting  (not 

in  their  operation,  and  must  not  ^ve  regulating)  gtnet  ■proamions  vriih  muai- 

the  power  of  permitting  or  restraining  ad  instruments,  banners,  torches,  dec., 

proces^ons  to  an  unr^ulated  official  or  while  singing  or  shoutinr  without 

discretion,  and  thus  allow  an  ofhcer  to  the  consent  nret  obtiuned  of  tne  mayor, 

prevent  those  with  whom  he  does  not  under  penalty  of  a  Kne,  and,  in  default 

agree  on  controverted  questions  from  of  payment,  of  imprisonment,  was  held 

calling  public   attention  to  the  prin-  in  the  absence  of  any  eKOresa  legisla- 

ciples  of  their  party  or  the  objects  of  tive  authority  therefor  to  be  unreason- 

their  organization  m  one  of  the  most  able   and   void.     The   ground   of   the 

eSectusT  methods  known  to  associated  decision  in  tlua  esse  was  that  the  use 

efFort."  of  the  city  streets  for  orderly  parades 

In   Baltimore  t>.   Radecke,   49  Hd.  was  not  unlawful,  and  while  it   might 

217,  the  defendant  in  1866  had  obtained  be  regulated,  it  could  not  be  prohibited, 

permission  from  the  mayor  and  council  and  that  a  prohibition  qualified  by  a 

to  erect  and  use  a  sieam  engine  in  his  dispensing  power  was  not  a,  reasonable 

bvtiTies*    of    carpentering    and    box-  exercise  of  the  power  to  regulate.  This 

making.     The  reaolulion  granting  this  deciaon  was  distinguished  by  the  same 

permit  contained  a  provision  in  con-  court  in  the  later  case  of  Love  v.  Judge 

lormity  to  a  city  onlinanco  that  the  of   Recorders   Court,    128   Mich.    645, 

engine   should   be   removed   after   six  where  it  was  held  that  an  ordinance 

months'  notice  to  that  effect  from  the  forbidding  the  making  of  any  ptMic 

mayor.     The  engine  was  erected  and  addreas  in  any  p^iMic  place  xcnihin  one' 

continued  in  use  until  1873,  when  de-  half  mUe  of  the  city  hdu,  or  without  first 

fendont  received  notice  to  remove  it-  obtiuning  a   permit  from   the  mayor, 

It  was  held  that  a  ststionoi;  engine  is  was  a  valid  exereise  of  the  power  to 

not  in  itself  a  nuiaance  even  if  erected  control  and  r^pjlate  the  outnner  in 

and  used  in  the  midst  of  a  populous  which  streets  and  public  places  should 

city;  that  an  ordinance  requiring  the  be  used.     It  was  pointed  out  that  the 

removal  of  steam  engines,  aJter  notice  earlier  case  involved  the  right  to  use 

from  the  mayor,  simply  committed  to  the   streets   for   a   method   of   travel, 

the  unrestrained  will  ol  a  single  public  while  this  case  only  involved  the  right 

officer  a  power  over  the  use  of  steam  to   occupy   public   places   and   to  use 

in  the  city  limits  practically  absolute,  them  in  a  specified  manner.    The  court 

so  that  be  might  prohibit  its  use;  and  adopted  the   view  tliat   it  was  within 

that  the  ordinance   was  unreasonable  the  power  of  the  city  to  prohibit  the 

and  void.    This  case  is  distinguished  makmg   of   addresses    in    the    public 

in    Com'rs    of    Easton    v.    Covey,    74  squares,  and,  if  it  had  the  power  to 

Md.  262,  where  an  ordinance  prohibit-  exclude,  it  necessarily  had  the  power 

ii^  the  erection  of  any  kind  of  building  to  Qualify  the  exclusion  by  an  exereise 

without  a   permit   from   the   commis-  of  tne  dispensing  power.    See  also /nr« 

Sonera  of  the  town,  through  the  clerk,  Cox^  129  Mich.  635. 

was  sustained  as  a  valid  exercise  of  the  Tile  case  of  Newton  v.  Belger,  143 

authority  conferred  upon  the  commis-  Mass.   698,  is  sometimes  dtea  as  au- 

sioners.    The  ground  of  distinction  ad-  thority    for    the    proposition    that   a 

vanced  was  that  the  ordinance  in  the  prohibitory  ordinance  conferring  a  dia- 

earlier  case  gave  the  mayor  unrestrained  cretionary  dispensing  power  upon  the 

and  absolute  power,  at  his  mere  will  and  council  or  some  city  officer  is  invalid, 

pleasure,  to  revoke  any  and  every  pet^  because  the  exercise  of  the  dispensing 

mit  already  granted  for  the  use  of  steam  power  is  discretionary.     In  that  case 

engines  and  boilers  in  the  city,  but  in  authority    was    conferred    by    statute 

so   holding,   the   court   expressly   said  upon  a  city  to  regulate  by  ordinance 

that  they  were  not  to  be  understood  "the  inspection  of  materials,  construo- 

as  expressing  disapproval  of  an  ordi-  tion,  alteration,  and  use  of  buildincs" 

nance  which  required  a  permit  for  the  for  the  purpose  of  preventing  fires,  Ac. 
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city  to  subject  the  individual  to  an  arbitrary  discretion  on  the  part 
of  the  council  or  of  the  officer  upon  whom  the  dispensing  power  is 
conferred.  It  is,  hovever,  to  be  obaerved  that  in  the  great  majority, 
if  not  in  all,  of  the  cases  cited,  the  ordinance  was  prolubitoiy  in  its 
nature,  and  in  the  view  of  the  courts  the  acts  sought  to  be  prohibited 
were  got  of  themselves  harmful  or  of  such,  a^ nature. as  to  justify 
grohibitiopT  This  is  particularly  true  of  the  cases  cited  above  pro- 
hi biting  parades  and  processions  in  the  city  streets.  In  these  cases 
the  courts  appear  to  have  adopted  the  view  that  a  parade  or  a  pro- 
cession conducted  in  an  orderly  manner  is  a  reasonable  and  proper 
use  of  the  city  streets,  and  whatever  view  the  courts  might  take  as  to 
the  right  to  regulate  parades,  yet  there  was  nothing  in  their  nature 
to  justify  prohibition  or  to  subject  them  to  the  arbitrary  discretion 
of  the  council  or  of  an  individual  officer.  But  whilst  the  principles 
so  laid  down  are  supported  by  a  respectable  body  of  authority,  it  is 
believed  that  Aeyjire  contrary  to  the  weight  of  the  decisions.  Many 
cases  are  to  be  found  sustaining  ordinances  prohibiting  acts  or  even 
the  following  of  trades  or  occupations  without  procuring  permits 
which  may  be  issued  at  the  discretion  of  the  council,  mayor,  or  some 
other  city  officer  or  department,  and  the  fact  that  the  dispensing 
power  was  apparently  conferred  without  restraint  or  qualiGcation 
has  been  regarded  as  arising  merely  from  the  difficulty  of  defining 
in  advance  upon  what  conditions  the  permit  shall  be  given  or  the 
dispensing  power  exercised.  It  has  also  been  said  that  it  is  not  to 
be  assumed  that  the  council  or  officer  in  exercising  the  dispensing 
power  will  act  arbitrarily  or  otherwise  tiian  in  the  exercise  of  a  sound 
discretioa.* 

The  titj  B«8unied  to  pan  ordinaQces  Austin  v.  Hurray,  16  Pick.  (Mass.).  126, 
under  IhiB  authority  prohibiting  tke  it  was  held  that  statutory  power  to 
ereeHon  or  (dleraiion  of  any  bwiding  reavlate  bunolt  did  not  authorize  the 
wHlumt  first  obtaining  a  permit  from  the  aaoptioQ  of  an  ordinance  prohibiting 
boBid  of  aldermen.  It  was  held  that  bunals  irithout  a  permit  from  the 
the  ordinance  was  broader  than  the  selectmen  of  the  town. 
authority  conferred  by  statute,  and  *  Wilson  v.  Eureka  CHty,  173  U.  8. 
was  void.  The  opinion  of  the  court  32;  s.  c.  15  Utah.  53;  Davis  r.  Masso- 
was  entirely  directed  to  the  Question  chusetts,  167  U.  S.  43,  aff'g  162  Ha^ 
whether  under  a  power  to  r^^lat«  the  510;  Gundlint;  v.  Chicago,  177  U.  S. 
construction  of  buildings  the  city  had  183 ;  Fischer  v.  St.  Louis,  194  U.  3. 361 ; 
authority  to  adopt  a  prohibitory  or-  Lieberman  i>.  Van  de  Carr,  199  U.  S. 
(finance  qualified  by  a  dispensing  552.  afTg  175N.  Y.  440;  Jn re  Flaherty, 
power.  Any  remarks  of  the  court  de-  105  Col.  558;  Commonwealth  v.  Parks, 
Dying  the  right  to  subject  the  use  of  155  Mass.  531;  Love  v.  Judge  of  Re- 
property  to  an  arbitrary  discretion  corders  Court,  128  Mich,  545;  Buffalo 
oie  to  be  considered  as  intended  to  bo  o.  Hill,  79  M.  ¥.  App.  Djv.  402.  In 
ditected  agunst  tbe  existence  of  any  Buffalo  v.  Hill,  79  N.  Y,  App.  Div.  402, 
power  of  prohibition.  See  also  to  tlie  406,  Spring.  J.,  after  citing  the  au- 
■ome  effect,  Winthrop  v.  New  England  thorities,  and  referring  to  the  fact  that 
Chocolate   Co.,    180   Mass.    464.      In  in  some  the  teet  upon  which  the  dis- 
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It  ia,  however,  to  be  observed  that  in  sustuning  these  ordinancea 
in  some  instances  the  courts  declared  that  it  was  within  the  power 

cretion.  of  the  mftvor  was  to  be  exercised  person  must  secure  leave  froni  another 

was  defined  in  the  ordinance  creating  to  exercise  a  right  —  e.  f/.,  that  an  auc- 

the  authority  while  in  others  there  was  tioneer  shall  obtain  a  kc«nse  from  the 

no  limitation  placed  upon  it,  said:  "It  mayor   before     engaging    in    business 

does  not  fallow  that  the  omission  to  canies  with  it,  by  necessary  implica- 

prescribe  the  bounds  of  the  authority  tion,  a  discretion  upon  the  part  of  the 

carries  the  concluuon  that  it  ia  vested  other  to  f^ve  or  refuse  it,  if  in  his  judg- 

arbitrsrily  in  the  official  or  body  to  ment  it  is  unwise  or  imt»t>per  to  give 

whom  it  IS  committed.    The  difficulnr  the  requiied   consent.      Hence,   under 

of  defining  in  a  given  case  what  stand-  Bucb    a    statutory    requirement    the 

aid  shall  oe  applied  in  the  diaposition  miayor  may  refuse  a  license  to  afay  por- 

of  the  petition,  and  the  fact  that  the  son  whose  character  and  (lualificationa 

conservation  of  the  public  healtii  is  are  not  satisfactory  to  biin,  or  where 

the  basis  for  the  existence  of  the  au^  in  his  judgment  public  interest  requires 

tbority,  indicate    the    reason   for   the  it,  and  the  exercise  of  this  discretion 

absence  of  the  definition,  but  is  no  on  the  part  of  the  mayor  is  not  subject 

warrant    tor    the    inference    that   the  to    juificial    supervision    or    control, 

power  is  an  arbitrary  one  to  be  exer-  People  jr.  Grant,  126  N.  Y.  473.     See 

cised  in  ruthless  disre^uxl  of  the  rights  also  People  v.  Grant,  58  Hun  (N.  Y.), 

of  any  class  or  individual.     The  dia-  455;   Matter  of  Armstrong  v.  Hun>hy, 

cretionaiy  authority  must  rest  some-  ,65  N.  Y.  App.  Div.   123;    People  v. 

where,  and  experience  has  shown  that  Saratoni   Spnnw   Sewer  Commission, 

its  lodgment  m  some  body  or  official  90  N.  ¥.  App.  Div.  &&6. 

of  the  municipality  is  more  efficacious  Ordinanea  prohibitory  of  tite  foBoie- 

than  to  leave  it  with  the  l^pslature,  in;   maiterx   have  heen  sustained,  vii.: 

to  whom  the  local  situation  may  be  prohibiting  the  beating  of  dnmu  on 

unknown."  the  streets  of  a  town  without  special 

In  In  re  Flaherty,  105  Cal.  558,  permit  in  writing  from  the  pre«- 
where  the  court  sustamed  an  ordinance  dent  of  the  board  of  trustees.  In  ra 
prohibiting  the  beating  of  drums  in  Flaherty,  lOS  Cal.  558;  prohibiting 
the  streets  of  a  city  without  the  per-  awnings  without  the  consent  of  the 
misfflon  of  the  president  of  the  board  mayor  and  aldermen,  Pedrick  v. 
of  trustees,  McFariand,  J.,  said:  "In  Bailey,  12  Grav  (Mass.),  ISl;  forbid- 
dealing  with  this  and  similar  auestions,  ding  orations,  Ac.,  in  a  park  without 
—  such  as  repajrs  to  wooden  buildings  the  prior  consent  of  the  park  com- 
within  fire  limits,  carrying  concealed  missioners.  Commonwealth  v.  Abra- 
weapons,  uang  public  buildings  and  hams,  156  Mass.  57j  or  upon  the 
grounds,  ringing  bells  on  building  common  or  other  public  grounds  with- 
whera  many,  operatives  are  employed,  out  obtaining  a  permit  from  the  city 
haranguing  on  the  streets  by  lecturers,  government  or  committee,  Common- 
preacbers,  Ac.,  singing  or  playing  on  wealth  v.  Davis,  140  Mass.  485;  or 
musical  instruments  on  the  streets,  and  from  the  mayor,  Davis  ti.  Maasachu- 
the  like,  —  our  Federal,  StaU,  and  setts,  187  U.  S.  43,  afTg  162  Mass. 
municipal  governments  have  always  510;  beating  drums  or  tambourines 
recognized  the  practical  impossibility  or  making  any  noise  with  any  instru- 
of  providing  in  advance  for  proper  ment  for  any  purpose  whatsoever, 
exceptional  cases,  and  the  necessity  of  without  the  written  permission  of  the 
giving  to  a  public  officer  some  discre-  president  of  the  village,  Vance  v.  Had- 
tion  in  the  premises;  and  laws  and  field,  4  N.  Y.  Supp.  112;  giving  the 
ordinances  based  on  that  principle  right  to  manufacturers  to  ring  oells 
have  neaiiy  always  been  upbdd  when  and  blow  whistles  in  such  manner  and 
subjected  to  judicial  test.  Laws  are  at  such  hours  as  the  board  of  aldennen 
not  made  upon  the  theory  of  the  total  or  selectmen  may  in  writing  designate, 
depravity  of  those  who  are  elected  to  Sawyer  v.  Davis,  136  Mass.  238;  pro- 
administer  them;  and  the  presumption  hibiting  the  erecting  or  repairing  of  a 
isthemunicipalofficerswillnotuBethese  wooden  building  without  the  permis- 
small  powers  viUanouslv  and  for  pur-  won  of  the  board  of  aldermen,  Hine 
poeea  of  oppieeaion  ana  mischief."  v.  New  Haven,  40  Conn.  478;  see  also 

A    statutory    requirement    that    a  Ex  parte  Fiske,  72  Cal.  125;    prolubit- 
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of  the  l^islature,  or  of  the  city  council  by  virtue  of  delegated  au- 
thority, to  prohibit  the  act  absolutely,  and  that  the  right  to  abso- 
lutely prohibit  necessarily  includes  the  authority  to  detennine  under 
what  circumstances  the  act  may  be  permitted,  as  the  greater  power 
contains  the  lesa,'   But  in  other  cases  this  distinction  does  not  seem 

ing  the  erection  of  bill-boards  exceed-  public  pUoe  within  one-half  mile  of  the 

lag  six_  feet    in    height  without  the  city  hall  without  a  pennit  from  the 

pennisaion    of   the   common   council,  mayor.  Love  v.  Judge  of  Recorders 

Rochester   v.    West,    IM   N.   Y.   610,  Court,  128  Mich.  646:    In  re  Cox,  129 

aTg  29  N.  Y.  App.  Div.  126;  forbid-  Biich.  635. 

ding  the  removal  of  any  building  '  Davis  tr.  Massachusetts,  167  U.  S. 
into  or  upon  any  of  the  [lublic  streets  43,  afTg  162  Mass.  610.  la  Common- 
without  the  written  permission  of  the  wealth  u.  Parks,  155  Mass.  631,  where 
mayor,  Wilson  v.  Euteka  C^ty,  173  the  court  suatained  an  ordinance  for- 
U.  S.  32 ;  e.  c.  16  Utah,  53 ;  autboriiinK  bidding  the  blotting  of  rock  with  gun- 
harbor  masters  to  station  vessels  and  powder  within  the  city  limits  without 
to  assign  to  each  its  place,  Vandeibilt  the  written  consent  of  the  board  of 
V.  Adams,  7  Cowen  (N.  Y.),  349;  for-  aldermen,  Helmet,  J.,  said;  "It  (the 
bidding  blastins  of  rock  with  gun-  l^islature)  may  prohibit  a  use  of  land 
powder  within  tue  city  Umite  without  which  the  common  law  would  r^;atd 
the  written  cotuent  of  the  board  of  as  a  nuisance  if  it  endangered  adjoining 
aldermen.  Commonwealth  v.  Parka,  155  houaee  or  the  highway,  and  the  legisla- 
Masa.  531;  forbidding  the  occupancy  ture  may  authorize  cities  and  towns 
of  any  place  on  the  street  for  a  stand  bi^  ordinance  and  by-laws  to  make 
without  the  permiasion  of  the  clerk  of  eunilar  prohibitions.  Furthermore, 
Faneuil  Hall  Market,  Nightinale,  Pe-  what  the  municipal  body  may  forbid 
titioner,  11  Pick.  (Mass.)  168;  forbid-  altogether,  it  may  forbid  conditionally, 
ding  the  keeping  of  swine  without  per-  unless  its  written  permission  be  od- 
mit  in  writing  from  the  board  of  health,  tained  beforehand."  Similarly  in  Com- 
^uincy «.  Kennard,  151  Mass.  563 ;  foi^  monwealth  v.  Ellis,  158  MasB.  555, 
bidding  the  erection  of  any  kind  of  a  where  the  ordinance  before  the  court 
building  without  a  permit  from  the  prohibited  the  adliag  of  any  goodg  in 
conunissioneTS  of  the  town  through  the  streets  without  a  pennit  from  the 
th^r  clerk,  Com'rs  of  Easton  v.  Covey,  superintendent  of  streets,  the  court 
74  Md.  262^  forbidding  any  poison  pointed  out  that  it  was  within  the 
from  remaining  within  tne  limits  of  a  power  of  the  legislature  to  forbid,  or 
maiket  for  more  than  twenty  minutes,  to  authoriie  the  municipality  to  for- 
unless  authorised  so  to  do  by  the  bid,  street  sales  entirely,  and  it  beld 
superintendent  or  his  deputy.  Com-  that,  having  the  power  to  forbid,  it 
monwealth  v.  Brooks,  IDO  Mass.  355;  might  provide  for  exception  by  an 
prohibiting  selling  of  any  goods  in  the  exercise  of  the  dispensing  power.  In 
street  without  a  permit  from  the  sup-  Quincy  v.  Kennani,  151  Mass.  563, 
erintendent  of  streets.  Commonwealth  where  the  ordinance  forbade  the  keep- 
V.  Ellis,  158  Mass.  655 ;  forbidding  the  ing  of  surine  without  a  permit  in  writing 
sale  of  meat  outside  public  markets  fromtheboardof  health,  it  was  pointed 
without  a  license  issued  by  the  nu^or  out  that  the  board  of  health  had  au- 
onthe  direction  of  thecouncil,  Buffalo  thority  to  forbid  the  keeping  of  swine 
V.  Hill,  79  N.  Y.  App.  Div.  402j  for-  in  the  city,  and  the  court  held  that  the 
bidding  peddling  without  a  bcense  fact  that  the  prohibition  contained  in 
issued  iiy  the  mayor,  Bradley  v.  Ro-  the  ordinance  was  qualified  by  a  pro- 
chester,  54  Hun  (N.  ¥.),  140;  forbid-  vision  for  a  j>ennit  did  not  affect  its 
ding  the  vending  of  milk  without  a  validity.  If  it  might  prohibit  entirely, 
permit  from  the  board  of  health,  it  might  permit  under  qualifications. 
LJeberman  v.  Van  de  Carr,  199  U.  S.  In  Love  v.  Judge  of  Recorders  Court, 
652,  aff'g  176  H.  Y.  440;  forbidding  128  Mich.  545,  where  the  ordinance 
the  erection  ol  cow  stablea  without  per-  fori>ade  the  making  of  any  public  ad- 
mission  from  common  council,  FWber  drett  in  any  putAic  place  within  one- 
».  St.  Louis,  194  U.  8.  361 ;  foriiidding  half  mile  of  the  city  hall  without  a  per- 
the  making  of  pubUc  addresses  in  any  mit  from  the  mayor,  the  court  pointed 
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to  have  been  adverted  to,  and  it  appears  to  have  been  held  that  the 
constitutional  rights  of  the  individual  are  not  affected  in  any  way 

merely  because  the  discretion  to  grant  a  permit  to  do  an  act  or  to 
exercise  a  trade  or  calling  has  been  vested  in  a  municipal  board  or 

officer.  In  these  cases  it  appears  to  be  assumed  that  if  the  trade  or 
calUng  is  properly  of  a  nature  which  may  be  regulated  or  controlled 
by  virtue  of  the  police  power,  auch  regulation  or  control  may  be 
exercised  by  a  prohibition  unless  a  permit  be  obtained.'    'Inhere 

out  that  the  city  bad  the  right  to  forbid  autboriie  its  mimicipalities  to  r%ulat« 

tiie  use  of  public  places  for  thu  purpose  and  auppreaa  all  such  places  or  occu- 

entiroly,  and  having  the  power  so  to  pations  as  in  its  judgment  are  likely  to 

do,  it  rt  necessity  had  the  power  to  per-  be  injurious  to  tiie  health  of  its  inhabit- 

mit  it  in  its  discretioa  and  on  what  it  ants,  or  to  disturb  people  by  loud  nmses 

deemed  proper  occssiodb.  or    offensive    odors.    The    court    held 

'  Effect   of   the   FouTtetnlh   Amerid-  that  the  fact  that  permisaion  misht  be 

ment:   In  Wilson  v.  Eureka  City,  173  granted  by  the  municipal  asBembly  to 

U.  S.  32,  a.  c.  15  Utah,  53,  the  ordinancs  keep  cattle,  did  not  in  any  d^ree  im- 

^ohibjied  the  moving  of  any  building  pair  the  validity  of  the  ordinance  or 

into  or  upon  the  ciiy  streett  wilhout  a  deny  to  dairy  keepers  to  whom  the  per- 

trritten  permiaaum  of  the  mauor.     The  mission  was  refused  the  equal  protec- 

contention  on  behalf  of  the  plMntiff  in  tion  of  the  law.     Mr,  Justice  firoion, 

error  was  tliat  the  ordinance  committed  said:  "As  the  dispensing  power  must 

the  rights  of  the  plaintiff  in  error  to  the  be  vested  in  some  one,  it  is  not  easy  to 

unrestrained  discretion  of  a,  single  indi-  see  why  it  may  not  property  be  dele- 

vidual,  and  thereby  removed  them  from  gated  to  the  municipal  assemblv  which 

the  domain  of  law.    But  the  court  ap-  enacted  the  ordirumce.  . .  .  Webave  no 

pears  to  liave  been  of  the  opinion  that  criticism  to  make  of  the  prindple  <4 

there  was  no  merit  in  this  contention  granting  a  lioense  to  one  and  denying 

and  disposed  of  the  case  without  refer-  it  to  another,  and  are  bound  to  assume 

ring  to  the  fact  that  the  city  might,  that  the  discrimination  is  made  in  tlie 

under  statutory  authority,  entirety  pro-  interest  of  tlie  public  and  upon  condi- 

hibit  the  use  of  the  city  streets  for  the  tions  M)plyiiig  to  the  health  and  com- 

Birpose.     In  Gundling  v.  Chica^,  177  fort  of^  the  neighborhood.     The  only 

.  S.  183,  an  ordinance  of  the  city  au-  alternative  to  the   allowance  of  sucn 

thorised  the  TOayor  to  grant  iicerwM  far  exoeptiona  would  be  to  make  the  ap- 

the  aide  of  dgaretlea.     The  plaintiff  in  plication   of  the   ordinance   universal, 

error   contended   that   the   ordinance  This  would  operate  with  great  hardship 

vested  artiitrary  power  in  the  mayor  to  upon  pemona  who  deair^  to  establian 

grant  or  refuse  a  license,  and  that  such  dairies  and  cow  stables  in  the  out^rta 

arbitrary  power  was  in  violation  of  the  of  the  city  as  well  as  inconvenience  to 

fourteenth  Amendment  of  the  Federal  the  inhabitants  who,  to  that  extent. 

Constitution.    The  ordinance  required  would  be   limited   in  their  supply  of 

the  license  to  be  granted  if  the  mayor  milk.     It  would  be  difficult  to  make 

was  satisfied  that  the  person  applying  exceptions  in  the  ordinanoe  itself  with- 

was  of  good  character  and  reputation  out  doing  injustice  in  individual  case«, 

and  a  suitable  person  to  be  entrusted  and  we  see  no  difficulty  in  vesting  in 

witli  the  sale  of  cigarettes  upon  filing  a  some  body  of  men,   presumed  to  be 

bond.    The  court  held  that  the  ordi-  acquaintea  with  the  ousinesa  and  its 

nance,  so  far  as  the  objection  made  was  conditions,  the  power  to  grant  permits 

concerned,  was  cteaHy_  within  the  power  in  special  eases.     It  has  been  neld  in 

of  the  State  to  authorize  and  was  valid,  eorae  of  the  State  courts  to  he  contrary 

In  Flscherv-St.  Louis,  194  U.  S.  361,  to  the  spirit  of  American  institutions 

aFTf;  1S7  Mo.  654,  the  ordinance  pro-  to  vest  this  dispensing  power  in  the 

hihited  the  erection  or  establishing  of  hands  of  a  single  individual,  Chicago  v. 

any  dairy  or  exno  alable  within  the  city  Trotter,  136  111.  430;  flatter  of  Fiacee, 

iiniit*  without  permission  from  the  mu-  63  Mich.  396;  State  r.Fiske,  9  R.  1.94; 

nicipal  assembly.     The  court  pointed  Baltimore   ir.    Radecke,   49   Md.   217; 

out  that  the  legislature  had  power  to  Sioux  Falls  v.  Kirby,  6  S.  DMc  62; 
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are,  however,  limits  to  the  principle.  Thus,  for  example,  if  it  is 
shown  that  the  power  thus  conferred  upon  the  council  or  officer 
is  in  fact  arbiiTarily  exercised  against  the  individual  under  the  aanc- 
ticm  of  State  authority  to  deprive  him  of  rights  which  he  ought  to  be 
permitted  to  enjoy  by  discriminating  against  him  in  the  enjoyment 
of  these  rights,  the  Supreme  Court  of  the  United  States  has  given 
redress  when  the  case  has  come  before  it  in  such  manner  as  to 
authorize  the  interference  of  a  Federal  court* 

§  599  (327).  VaUditT  U  for  the  Oonrt,  and  not  the  Jnty,  to  d»- 
termlna.  —  Whether  an  ordinance  be  reasonable  and  conastent 
with  the  law  or  not  t»  in  general  a  question  for  tke  court,  and  not  the 
jury,  and  evidence  to  the  latter  on  this  subject  is  usually  but  not 
always  inadmissible.'    But  in  determining  this  question  the  court 

and  in  others  that  such  authority  can-  secured  by  the  Fourteenth  Amendment, 

not  be  delegated  to  the  adioining  lot  ThereunopreBumptiontbat  the  power 

ownera.    St.  Louis  v.  Russell,  116  Mo.  will  be  arbitran^  exercised." 
248;£:i:parteSiiigLee,96Cal.3&4,3S9.         >  Yick  Wo  c.  Hopkina,  118  U.  8.356. 

But  the  authority  to  del^ate  that  dis-  See  also  liebcnnan  v.  Van  de  Cair,  199 

cretion  to  a  board  appointed  for  that  U.  S.  552,  662. 

purpose    is    Buataioed    b^    the    great         ■  Ex  parte  Flank,  52  Cal.  600,  610, 

weight  of  authority,  Qmncy  v.   Ken-  citing  text;   L*ke  View  ».  Tate,  130  111. 

DMd,  151  Mass.  563;   Commonwealth  247,  24D,  252,  citing  t«xt;    Hawes  v. 

V.  Davis,  162  Mass.  510;   and  by  this  Chicago,  158  III.  663;  Wice  v.  Chicago 

couit  the  del^tJOD  of  such  power  even  &N.W.R.Co.,  193  III.  351,  356,  citing 

to  a  angle  individual  was  sustuned  in  text;   Meyers  v.  Chicago,  R.  I.  ^  P.  R. 

Wilson  V.  Eureka  City,  173  U.  S.  32,  Co.,  57  Iowa,  555,  558;   Burlington  v. 

and    Gundling  v.  Chicago,   177  U.  S.  Unterldrcher,  09  Iowa,  401,  citing  text; 

183."  Commonwealth  v.  Worcester,  3  Pick. 

Kmilariy  in  Lieberman  t>.  Van  de  (Mass.)  462;    Boston  v.  Sbaw,  1  Met. 

Oarr,  IQS  U.  S.  552,  where  it  was  held  (Hass.)  130,   135;    Evison  i>.  Chicago, 

that  a  provision   of   a  sanitary  code  8t.  F.  M.  ft  O.R.  Co.,  45  Minn.  370,375, 

prokUnlittg  the  vending  of  mWc  vnUund  a  citing  text ;    Wygant  v.   McLauchlan, 

permU   in   vriting   from   the   board   of  39  Oreg.   429;    Northern   Liberties  t>. 

Mallh   was  a   proper  exercise   of   the  Northern  Liberties  Gas  Co.,  12  Fa.  St. 

police   power,   Hr.   Justice   Dau   said:  318^321.    "WhetherornotamunJcipal 

''That  this  court  will  not  intertere  be-  ordinance   is   discriminating   must   be 

cause  the  States  have  seen  fit  to  give  determined  bv  the  court  as  a  Question 

administrative  discretion  ta  local  boards  of  law  from  the  pro  visions  of  the  ordi- 

to  grant  or  withhold  licenses  or  permits  nance  itself,  and  not  from  the  manner 

to  carry  on  trades  or  occupations,  or  of  its  enforcement."    Denver  r.  Girard, 

perform  acta  which  are  properly  the  21  Colo.  447,   citing  text,  and  holding 

subject  of   reeulation  in  the  exercise  that  an  ordinance  prohibiting  the  use  of 

of  the  reserved  power  of  the  States  to  the  tidetnalk  for  the  display  of  goodt  is 

protect  the  heiuth  and  safety  of  its  not  void  merely  because  the  municipal 

people  there  can  be  no  doubt.       After  authorities  have  been  lax  in  its  enforce- 

eferring  to  many  of  the  cases  cited  ment,  and  i'   """"  "   '  ■"""      ""        ' 

bove  he  added:  "These  cases  leave  enforced    a( 

n  no  doubt  the  proposition  that  the  provisions, 
conferring  of  discretionary  power  upon  In  Atlantic  &  F.  Tel.  Co.  v.  Phila- 
administrative  boards  to  grant  or  with-  delphia,  190  U.  B.  160,  166,  a  case  in- 
bold  permission  to  carry  on  a  trade  or  volving  the  reasonableness  in  amount 
businesa  which  is  the  proper  subject  of  of  a  license  fee  imposed  by  the  city  upon 
tegulation  within  the  police  power  of  telegraph  poles  in  the  public  streets, 
the  State  is  not  violative  of  rights  it  was  held  that  under  some  drcum- 
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will  have  to  regard  all  the  circumstances  of  the  particular  city  or 
corporation,  the  objects  sought  to  be  attained,  and  the  necessity 
which  exists  for  the  ordinance.  Regulations  proper  for  a  large  and 
prosperous  city  might  be  absurd  or  oppressive  in  a  small  and 
sparsely  populated  town,  or  in  the  country.' 

Btctacee  the  question  of  reaaonableneaa  to  the  j'uir  is  in&dinifldble,  hat  bem 

of  an  ordinance  m&^  be  one  for  the  de-  denied  by  tbe  Supreme  Court  of  Witam- 

termination  of  the  jury-      Mr.  Justice  tin,  whicb,  in  cUaon  v.  Milwaukee,  30 

BToaer,  who  delivered  the  opinion  of  Wis.  310  (involving  the  validity  of  an 

the  court,  quo(«d  tbe  text,  supra,  and  ordinance  to  protect  tbe  barbor,  and 

eaid :  "  While  that  may  be  correct  as  a  also  the  city,  from  inundation  by  pre- 

general  statement  of  the  law,  and  eape-  serving  the  shore  or  beach},  considered 

daily  in  cases  in  wliich  the  question  of  it  to  m  no  violation  of  principle,  in  a 

reasonableness  turns  on  the  character  case  where  the  leasonableness  of  the 

of  the  regulations  prescribed,  yet  when  ordinance     depended    upon    extrinsic 

it  turns  on  tbe  amount  of  a  license  facts,  to  submit  testimony  to  the  jury 

chaige,  it  may  rightly  be  left  for  the  bearing  upon  the  reasonableness  of  the 

detennination  of  a  lury.     There  are  requirements  of  the  ordinance.     But 

many  matters  which  enter  into  the  theareumentof  the  counsel  for  the  city, 

consideration  of  such  a  [question,  not  that  this  view  makes  the  same  by-law 

infrequently  matters  which  are  dis-  "valid  in  one  case  and  invalid  in  an- 

puted  and  m  reei)ect  to  which  there  is  other,  according  to  the  varying  weight 

contradictory  testimony."  These  views  of  testimony  and  the  varying  views  of 

are  reiterated  in  Foetal  Telegraph  dc  juries,"  seems  unanswer^le,  and  the 

Cable  Co.  v.  New  Hope,  192  U.  8.  55,  text  states  probably  the  tnie  doctrine. 

63.    See  also  Philadelphia  v.  Western  See  Glover  on  Corp.,  297,  and  cases  in 

Union   Tel.   Co.,    89    Fed.   Rep.   454,  this  note.    In  Witeomin,  it  is  now  held 

461.     When  the  jury  finds  that  the  that  the  reasonableness  of  an  ordinance 

amount  of  the  license  fee  is  unreason-  is  a  question  of  law  for  the  court  when 

able,  neither  the  jury  nor  the  court  can  all  the  material  facts  are  undisputed. 

fix  a  smallei' fee  which  may  ber^^rded  Bartlett  d.  Eau  daire  County,  112  Wia. 

as  reasonable,  and  the  ordinance  im-  237,  248. 

posing  the  license  fee  is  void.     Postal         "Where   the   municipal    leKialature 

Tel^raph  Cable  Co.  v.  New  Hope,  192  has  authority  to  act,  it  must  be  gav- 

U.  S.  £5.  emed,  not  by  our  discretion,  but  by  its 

'  Atlantic  &  P.  Tel.  Co.  r.   Phila-  own;  and  we  shall  not  be  hasty  in  con- 


, --  ■ J —   —        Ptr  Lowrie,   J., 

Assoc.,  124  CsJ;  344,  348;  Lake  View  Fisher  c.  Harrisburg,  2  Grant  (Pa.) 
t7.  Tate,  130  111.  247,  249,  252,  citing  Cases,  291;  s.  p.  St.  Louis  v.  Weber, 
text;  Hawes  «.  Chicago,  158  HI.  663;  44Mo.547.  "Thecourt8,"sayH  Z>n^, 
Wice  V.  Chicago  A  N.  W.  R.  Co.,  193  J.,  "doubtless  have  the  power  to  deny 
III.  351,  356;  Vandine,  Petitioner,  6  effect  to  a  by-law  d>noxious  to  the  ol>- 
Pick.  (Mass.)  187;  AusUn  v.  Murray,  Jection  that  it  is  unreasonable.  It  is, 
16  Pick.  (Mass.)  126;  People  o.  Blom,  nowever,  a  power  to  be  cautiously  ex- 
120  Hich.  45,  citing  text;  Grand  ercised,"  especially  where  the  question 
Rapids  V.  Brandy,  105  Mich.  670,  675,  is  a  practical  one,  —  for  example,  the 
quoting  text;  Hudson  «.  Thome,  7  length  of  time  which  ought  to  be  al- 
Faige  Ch.  (N.  Y.)  261;  WVgant  v.  lowed  to  vehicles  to  remain  in  the 
McLauchlon,  39  Or^.  429;  SaJodys  v.  street,  and  ss  to  which  the  city  au- 
William8,46  0reg.  327,33D,citin£text;  thorities,  it  is  to  be  presumed,  can 
Kneedler  r.  Norristown,  100  Pa.  St.  judge  better  than  the  court.  Common- 
368,  quoting  text;  Austin  v.  Austin  wealth  v.  Robertson,  5  Cusb.  (Mass.) 
CSty  Gem.  Assoc.,  87  Tex.  330;  Ex  438,442.  See  also  Vintners  v.  Fassey, 
parU  Patterson,  42  TeK.  Crim.  R.  256,  1  Burr.  237, 239 ;  Workingham  v.  John- 
citing  text.  eon,  Cas.  temp.  Hardw.  285;  Poulters' 
The  doctrine  of  the  text  that  the  Co.  v.  Phillips,  6  Bing.  (N,  C.)  ""' 
validity  of  a  by-law  is  in  all  caset  a  Commonwealth  v.  Patch,  67  '. 
qatttion  far  the  court,  and  that  evidence  221. 
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§  600  (32S).  LagUUtlva  Anthorit?  to  adopt  what  voold  other- 
iriM  b9  UniBUoiiable  OrdlnancsB. —  Where  the  legislature,  in  terms, 
confers  upon,  a  mimicijxU  corporation  the  power  to  pass  ordinances 
of  a  specified  and  defined  character,  if  the  power  thus  delegated  be 
not  in  conflict  with  the  Coastitutioa,  an  ordinance  passed  pursu- 
ant thereto  cannot  be  impeached  as  invahd  because  it  would  have 
been  r^arded  as  unreasonable  if  it  had  been  passed  under  the  inci- 
dental power  of  the  corporation,  or  under  a  grant  of  power  general 
in  its  nature.  In  other  words,  what  the  legislature  distinctly  says 
may  be  done  cannot  be  set  aside  by  the  courts  because  they  may 
deem  it  to  be  unreasonable  or  agamst  sound  policy.'  But  where  the 
power  to  legislate  on  a  given  subject  is  conferred,  and  the  mode  of 
its  exercise  is  not  prescribed,  then  the  ordinance  passed  in  pursuance 
thereof  must  be  a  reasonable  exercise  of  the  power,  or  it  will  be 
pronounced  invalid.' 

*  Carpenter  e.   Yeadon,    151    Fed.  ments  of  the  l^alature.    To  way  that 

Rep.    S79,   882,   quoting   text;     Hot  such  a  law  ia  of  tmusual  tendency  is 

Springs  V.  Ciury,  64  Ark.  1^2 ;   Patter-  disrespectful  to  the  l^alature,  who,  no 

son o- Taylor,  51  Fla.  275;  Greencastle  doubt,  designed  to  promote  the  morala 

•.  Thompson,  168  Ind.  493;  81  N.  E.  and  health  of  the  citizens.     Whether 

Rep.  497:  I^ttabui^,  G.  C.  &  St.  L.  R.  the  ordinance  in  question  is  calculated 

Co.   V.   Crown   Point,    146     Ind.   421 ;  to  promote  the  object  is  a  question 

Coat  Float  v.  Jefferson  ville,   112   Ind.  with  which  the  courts  have  no  concern," 

15;  CSevelaodC.  C.  &  I.  R.  Co.  V.  Har-  when    the   l^isUtive    will    tias    been 

rington,  131  Ind.  426;   Skaggs  v.  Uar-  plainly  expressed.    State  o.  Clarke,  54 

tinaville,  140  Ind.  476;  RundB.  Fowler,  Mo.  17,  36.      When    an    ordinance    is 

142   Ind.  214;    Belling  e.   Evan«ville,  within  the  express  power  granted,  the 

144  Ind.  644,  648;  Shea  t>.  Huncie,  148  court  can  only  construe  the  extent  of  the 

Ind.  14.  23:  Chesapeake  &  O.  R.  Co.  v.  grant,  and  has  nothing  to  do  with  the 

^TBville,  24  Ky.  Law.  Rep.  615;  6ft  reasonableness  of  an  orainance  carrying 

8.   W.   Rep.    728;     Hall   r.   Common-  it  into  effect.    District  of  Columbia  v. 

wealth,  101  Ky.  382 ;  Grand  Rapids  v.  Wagaman,  4  Mackey  (D.  C.)  328. 

Brandy,   105  Mich.   670,    citing   text;  '  Peoria  e.  Calhoun,  29  111.  317;   St. 

Tarkio  v.  Cook,  120  Mo.  1;  Haynes  v.  Paul  v.  Colter,  12  Minn.  41;  Brooklyn 

Cape  May,  50  N.  J.  L.  55;  Kennelly  v.  v.  Breslin,  57  N.  Y.  591,  696;    Bren- 

Jeraeydty.  57N.  J.  L.  293,  296;   Raf-  inger  v.   Bolvidere,   44  N.   J.   L.   350; 

fetto  V.  Mott,  60  N.  J.  L.  413;    File  poet,  i  646;  I^ke  View  d.  Tate,  130  111. 

Department  D.  Gilmour,  149  N.  Y.  453,  248,   252,    quoting   text;     Chicago   & 

458,  dting  t«xt;  Griffin  v.  Gloversville,  A.    R.    Co.    v.    Carlinville,    200    III. 

67  N.  Y.  App.  Div.  403;   Dariington  v.  314;  Champer  v.  Greencastle,  138  Ind. 

Ward,  48  B.  Car.  570 ;   Ugonier  Val.  R.  339,  343,  quoting  and  approving  text; 

Co.  V.  Utrobe  Borough,  216  Pa.  221,  Trenton  Horse  R.  Co.  v.  Trenton,  53 

citing    text:    Biggar's    Mim.    Manual  N.  J.  L.  132,  135,  cttit^text;  Carthage 

(Canada,  1900),  330,  331.  *.  Frederick,  122  N.  Y;  268,  271,  citing 

"       "           '                  ■  ■         of    the  text;  Sandys d.  Williams, 46 Greg. 3r 


charterofthecityof  St.  Louis,  authoriz-  338,  quoting  teTCt.     See  also  Ex  parte 

ing  the  city  autnorities  "to  palate,"  Vance,  42  Tex.  Crim.  Rep.  618;    ap- 

aod,  by  construction,  to  permit  bawdy  proving  the  latter  part  of  the  text  and 

houiet,    and    the   objection    made    by  holding  that  the  court  may  pass  upon 

'  ■       n  ordinance  licensing  sucli  the    reasonableness    r'    --      --■■ 


say  that  any  matter  ai-  ot  power  from  the  legislature  where  the 

lowedbythe  legislature isagunst  public  mode  of  the  exercise  of  the  power  is  not 

policy.     The  best  indications  of  public  prescribed,  or  the  legislature  has  not 

pdicy  are  to  be  found  in  the  enact-  acted  directly  on  the  subject. 
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S  601  (329).  Hmt  be  oondstent  with  PubUo  LaglsUtlT*  Policy 
—  The  rule  that  a  municipal  corporation  can  pass  no  ordinance 
which  conflicts  with  its  charter,  or  any  general  statute  in  force  and 
applicable  to  the  corporation,  has  been  before  stated.'  Not  only  so, 
but  it  cannot,  in  mrtue  of  its  incidental  power  to  pass  by-laws,  or 
under  any  general  grant  of  that 'authority,  adopt  by-laws  which  in- 
fringe the  spirit  or  are  repugnant  to  the  policy  of  the  State  as  de- 
clared ID  its  general  legislation.  This  principle  is  well  exempliiied 
by  a  case  in  Ohio,^  in  which  incorporated  towns  were,  by  statute, 
prohibited  from  subjecting  stray  animals  owned  by  persons  not  resi- 
dents of  such  towns  to  their  corporation  ordinances.  It  was  held 
that  an  ordinance  operating,  not  on  the  animab  but  on  the  non- 
resident owner,  in  the  shape  of  a  penalty,  violated  the  spirit  of  the 
statute,  and  was  void.  So,  in  a  later  case  in  the  same  State,  it  was 
shown  that  the  general  policy  of  the  State  was  to  allow  animals  to 
run  at  large;  and  it  was  ruled  that  a  municipal  corporation  with 
power  to  pass  "all  by-laws  deemed  necessary  for  the  well-regulation, 
health,  cleanliness,  &c.,"  of  the  borough,  and  with  power  to  "abate 
nuisances,"  had  no  authority  to  pass  a  by-law  restraining  cattle  from 
running  at  large,  such  a  by-law  being  in  contravention  of  the  general 
law  of  the  State.* 

S  602  (330).  Sum  SobJMt.  —  The  general  statutes  of  the  State 
abolished  the  system  of  inspecting  hay,  and,  in  the  place  of  it,  the 

>  See  ariie,  {  237,  6S7,  689.  Dunn  v.  nanoe  was  not  in  conflict  with  the  gen- 
Court  of  County  Revenues,  85  Ala.  144,  enil  Uwb  of  the  State.  By-laws  which 
147,  citinxtext;  Montgomery  r.  Foster,  contravene  the  policy  of  the  general 
133  AU.  687,  596,  citing  text.  statutes  of  the  State    by  undertaking 

'  Marietta  v.  FearinK,  4  Ohio,  427.  to   punish  acta   which   those   Btatutea 

See  also  Grand  Rapids  Electric,  Ac.  Co.  authorise,  aie  void.    Canton  v.  Niat,  6 

V.  Grand  Rapids  Edison,  &c.  Co.,  33  Ohio  St.  439,  holding  void  a  by-law, 

Fed.  R«p.  669;   Ex  parte  Chin  Yao,  60  which,  disn^rding  the  statutoiy  ex- 

Cal.  78;    Baltimore  v.  Scharf,  54  Md.  ceptions  of  cases  of  necessity,  chanty, 

499.  &c.,  prohibited  the  openiog  of  shops  for 

■Collins  «.  Hatch,  IS  Ohio,  623.  businessoa Sunday.  Followed, Thomp- 
But  in  lUinoU  it  has  been  decided  that  son  v.  Mount  Vernon,  11  Ohio  St.  6U38, 
a  town,  authorized  by  its  charter  to  adjudging  an  ordinance  to  be  invalid 
declare  what  should  be  nuisances,  and  because  inconsistent  with  the  liquor 
to  provide  for  the  abatement  thereof  law  oF  the  State.  And  see  Adams  «. 
by  ordinance,  may  pass  an  ordinance  Albany,  29  Ga.  56;  Sill  v.  Coming,  15 
declaring  gwine  running  at  large  within  N.  Y.  297;  Cincinnati  v.  Gwynne,  10 
the  corporation  to  be  nuisances,  and  Ohio,  192;  Wood  u.  Brooklyn,  14  Barb, 
providtngforthe  taking  up  of  the  same,  (N.  Y.)425;  Markle  v.  Akron,  14  OUo, 
ac.  and  this  though  under  the  laws  of  686;  Thomas  v.  Richmond,  12  Wall. 
the  State  the  owners  of  stock  may  law-  (U.-  S.)  349,  But  a  coiporation  may, 
fully  allow  it  to  run  at  large  upon  the  in  some  cases,  consistently  with  general 
common,  the  court  regarding  the  power  law,  fvrther  TtgxdaU  by  ordinance  sub- 
named  in  the  charter  as  abridging  or  jeets  already  regulated  by  statute. 
limiting  any  right  of  common  which  Huddleson  v.  Ruffin,  6  Ohio  St.  604; 
might  otherwise  exist.  Roberts  o.  Ogle,  Rogers  v.  Jones,  1  Wend.  (N.  Y.)  237; 
30111.459.    As  thus  construed  the  ordi-  State  c.  Welch,  36  Conn.  215. 
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seller  waa  required  to  prepare  the  article  for  market  in  a  particular 
manner,  at  the  peril  of  being  subjected  to  certain  designated  penal- 
ties. In  other  words,  he  was  at  liberty  to  dispose  of  his  hay  without 
inspection  if  he  chose  to  do  so.  Under  these  circumstances,  it  was 
decided  that  a  city  ordinance  prohibiting  the  sale  of  pressed  hay 
vnthout  inspection,  was  voidj  because  it  conflicted  with  the  laws  of  the 
State  upon  the  same  subject.' 

§  603  (331).  Whan  PobUcktloti  la  ntpiSxei.  —  In  the  absence  t4 
a  statutory  or  charter  provision  directing  that  ordinances  be  pub- 
lished before  they  take  effect,  no  publication  is  necessary  and  ordi- 
nances take  effect  immediately  without  it.*  When  ordinances  are 
required  to  be  ptMished  before  they  shall  go  into  effect,  this  require- 
ment is  essential,  and  the  publication  must  be  in  the  designated 
mode.  Until  such  publication  be  made,  or  until  they  have  gone 
into  operation,  no  penalty  can  be  enforced  under  them.*    But  under 

'  Mayor,  *c  of  New  York*.  Nichob,  v.  Grenada,  44  Fed.  lUp.  262;  8.  c.  48 

4  HiU  (N.  Y.),  209.    Compare  Mayor  o.  Fed.   Rep.  278;    S4   Fed.  Rep.   100; 

Hyatt,  3  E.  D.  Smith  (N.  Y.),  156;  State  r.  Omaha  AC.  B.  Bridge  Co.,  113 

Rogers  v.  Jones,  1  Wend.  (N.  Y.)  237.  lona,   3D;     Mandeville   v.   Band,    111 

CooBtruetion    of    power    to    appoint  La.  806;  Union  Pacific  R.  Co.  v.  Hont- 

weiKhmasters.    HoSman  v.  Jersey  City,  gomery,  49  Neb.  429;   Lewis  *.  New- 

34  N.  J.  L.  172.  ark,  74  N.  J,  L.  308;  65  Atl.  Rep.  1039; 

■  In  r«  Guerrero,  69  Cal.  88;  Greer  Hoboken  r.  Gear,  27  N.  J.  L.  265,  274; 

V.  Jackson,   127  Ga.   47;    Paducaii  v.  Shaw  n.  New  York  Central  &  H.  R.  R. 

Ragad^  122  Ky.  426;  92  S.  W.  Rep.  Co.,  85  N.  Y.  App.  Div.  137;  MarshaU 

13.  V.  Allegheny  d^,  59  Pa.  St.  455;  Car- 

Where  the  charter  provided  that  a  penter  v.   Veadon   Borough,   208   Pa. 

faHart  to  ptMixh  should  not  make  or-  396,     400,    citing     text.      When    tlie 

dinances  void  unlets  the  delay  caused  mayofx   approval  is   exaeniioi    to    the 

them  to  operate  retrospectively,  it  was  vahdity  of  an  ordinance,   it   (cannot 

held  that  an  ordinance  became  a  law  be  published  pursuant  to  the  charter 

without    publication.      Scbweitser    o.  or  statute    until    it    has    either    been 

Liberty,, 82  Mo.  309.     When  no  protit-  approved  by  him  or  pasaed   over  his 

fion  for  the  publication  of  ordinances  is  veto.     New  Iberia  v.  Moss  Hotel  Co., 

contained    in   a    special    charter,    the  112     La.     626.      In    MaesachtttetU   a 

promulgation    should    be    reasonably  provision  by  ordinance  for  the  puUtco- 

BuiBcient  to  notify  all  partiei  ii)tereat«a,  tion  of  ordiTiances  was  held  to  be  direc- 

and  the  presumption  is  in  favor  of  the  tory,  and  not  a  condition  precedent 

reasonableness  of  the  time  adopted  by  to  their    validity.    Commonwealth    v. 

the   corporation,   which   must   prevaU  Davis,   140  Mass.   485.     Statutory  re- 

unless  countervailing  facts  are  proved,  quirement  of  publication  held  on  the 

Pitts  r.   Opelika,   79   Ala.   527,  which  cohstruction  oi  the  particular  charter, 

further   decides   that   a   provision   for  not  to  prevent  ordinance  immediately 

publication  contained  in  a  general  law  taking  effect  without  publication  wbea 

applies  only  to  municipalities  organized  so   directed   by   council.      Johnson   v. 

under  that  law.  Finley,  64  Neb.  733. 

*  Bamett   v.    Newark,   28   III.   62;         Publication  held  to  be  a  ministerial 

Cooboy  V.  Iowa  Qty,  2  Iowa,  90;  Kg-  act  only,  and  ordinance  held  ta  take 

ley  ff.  Bunco,  10  Conn.  567;    Meyer  p.  effect  from  date  of  its  passage  although 

Fromm,  108  Ind.  208;   Napa  e.  East-  the  charter  directed  that  allordinances 

erby.eiCal.509;Walni>.  Philadelphia,  should  be  pubUshed.     Sacramento  v. 

99  Pa.  St.  330;  Schwarts  v.  Oshkosh,  Dillman,  102  Cal.  107.  111.    Under  a 

55  Wis.  490;  Nat.  Bank  of  Commerce  charter    forbidding    tbe    iaorease    of 
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this  provision,  unless  it  is  required  that  publication  shall  be  made 
within  a  specified  time,  the  only  effect  of  an  omission  to  publish  is 
that  the  ordinance  remains  inoperative.  It  may  be  made  operative 
at  any  time  by  publication  in  the  manner  required  by  the  statute, 
and  a  failure  to  publish  the  ordinance  is  not  sufficient  ground  to  set 
it  aside  on  certiorari  as  invalid,  although  such  failure  may  be  a  de- 
fence to  any  attempted  enforcement  of  the  ordinance.' 

§  604  (332).  Altwaata  Hodea  ol  PabUcktion.  — Where  aUemaU 
modes  of  pvbliailion  of  a  by-law  are  allowed  by  statute,  and  the 
statute  requires  the  corporation  to  direct  which  mode  shall  be  adopted, 
a  publication  made  by  order  of  the  clerk,  without  direction  from  or 
selection  of  the  mode  having  been  made  by  the  corporation,  is  not 
valid.' 

soUries  during  temu  of  office,  and  306,  400.  An  ordinance  waa  passed  by 
providing  tliat  ordinances  should  not  the  coundl  over  the  major's  veto  grant- 
take  effect  until  after  publication  for  in^  to  plaintiff  the  right  to  use  land 
twenty  days,  an  ordinance  respecting  within  the  borough  as  a  cemetei?  on 
Bolaries,  adopted  before  a  term  began,  certain  conditions.  PlaiutiEf  applied 
but  the  lost  publication  of  which  waa  for  mandamiu  to  compel  the  publica- 
after  that  time,  was  held  to  fis  the  tion  of  the  ordinance  ao  as  to  render  it 
salaries  for  that  term.  Stuhr  v.  operative.  The  court  held  that,  con- 
Hoboken,  47  N.  J.  L.  147.  In  an  action  ceding  it  waa  the  purpoee  of  the  council 
for  personal  injuries  the  pubUcation  to  contract  with  the  plaintiff  on  the 
of  an  ordinance  must  be  shown  by  the  terms  set  forth  in  the  ordinance,  yet 
party  who  relies  upoa  its  effect  where  the  action  conceded  that  publication 
publication  is  required  by  law  and  wasnecesaary  to  make  it  operative,  and 
where  want  of  publication  is  made  an  hence  the  contract  was  not  conaum- 
(^iection.  Larkin  v.  Burlington  C.  R.  mated  and  waa  not  obligatory  on  the 
&  N.  R.  Co.,  85  Iowa,  4B2.  Failure  to  borough;  and  as  the  power  to  make 
publish  ordinance  held  not  to  affect  the  contract  involved  discreljan  on  the 
validity  of  bonds  issuedunder  a  aub-  part  of  the  council,  the  court  would  not 
sequent  act  authorising  the  corpora-  compel  the  council  by  mandarrau  to 
tion  to  inqur  a  debt.  Amey  v.  Alle-  complete  the  discretionary  act.  Car- 
ghenyaty,24aow.  (U.  S.)364i  CSark  penter  v.  Yeadon  Borough,  208  Pa. 
tt.  Janeaville,  10  Wis.  136;  Stat«  e.  306.  Re-enactmera  and  Te-jnibiication 
Newark,  30  N.  J.  L.  303 ;  People  v.  San  will  cure  a  defect  founded  upon  failure 
Frandsco,  27  Cal.  656.  to  publish  the  ordinance  originally 
'  Croker  v.  Camden  Excise  Com'rs,  pasaed.  Huir's  Adm'ra  v.  Bart&town, 
73  N.  J.  L.  460;  Bowyeri'.  Camden,  50  120  Ky.  739. 

N.  J.  L.  87,  91;  Anderson  v.  Camden,  '  Higl^  v.  Bunce  (restraining  cat- 

68  N.  J.  L.  515,  520.    "Publication  ia  tie),  10  Conn.  567.    The  language  of 

a  duty   impoaed   upon   the  corporate  the  statute  waa  this:    "Such  by-lawa 

officers,  and  until  it  is  perfonned  do  shall  not  be  in  force  until  published 

ri^ts  are  granted  and  the  observance  four  weeks  in  a  newspaper  printed  in 

of  no  duties  ia  enjoined  by  the  ordi-  such  town,  or  in  the  town  nearest  to 

nance   wiiich   can   be  enforced   by  or  such  town   in   which  a  newspaper  is 

against  the  municipality.     Before  the  printed,  or  in  some  other  newspaper 

Gtatute  has  been  complied  with  in  this  generally  circulated  in  the  town  where 

respect,  the  ordinance  remains  in  the  such  by-law  is  made,  at  the  lawn  thaS 

hands  of  the  officers  of  the  corporation  direct."    Rev.  1821(  p.  468.    Held,  that 

awaiting  the  performance  of  an  act  by  the  town  must  point  out  one  of  the 

them  essential  to  give  it  validity  as  a  three  descriptions   of  newspapera   in 

law  of  the  borough."  Per  MestratU,  J.,  wtuch  the  by-law  should  be  printed. 

inCarpenterii.YeadonBorough,208Pa.  lb.     Mode  ot  publication  under  the 
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§  605  (333).  TlnM  and  Uathod  of  Publication.  —  When  the 
method  of  pvblishiTig  the  ordinances  is  specified  in  the  statute  or 
charter,  a  substantial  compliance  with  that  method  is  essential.'  A 
municipal  charter  required  every  ordinance  to  be  published  for  the 
space  of  twenty  days  in  at  least  one  newspaper  before  it  should  go 
into  effect ;  and  it  was  held  that  an  ordinance  would  go  into  force 
in  twenty  days  after  its  publication  in  the  first  number  of  the  paper; 
that  twenty  days  need  not  intervene  between  the  first  and  last  inseiv 
tiona;  that  it  is  clearly  sufficient  if  it  be  published  in  each  number 
of  the  paper  issued  within  the  twenty  days,  and  probably  suffi- 
cient if  there  is  but  one  insertion,  twenty  days  after  which  the  ordi- 
nance will  go  into  effect.*    Where  an  ordinance  has  been  once  duly 

general  incorporation  Uw  of  lUinoit  of  not  sffected  by  the  fact  that  thepubli- 

1872.    ByaiB  o.  Ht.  Vernon,  77  111.  467.  c&tion  was  made  on  Sunday.     Hallett 

Special  proviuons  construed.    Phillipe,  c.  United  States  Becuiity  &  Bond  Co., 

In  re,  60  N.  Y.  18;   Baasfoid,  /n  re,  60  40  Colo.  281;  90  Pac.  Rep.  683;  Denver 

N.  Y.  509.    Certificate  of  city  clerk  of  c.  Diunaia,  33  Colo.   04;  Denver  v. 

due   publication   not   competent   evi-  Londoner,   33  Colo.    104;    Dumars  v. 

dence    unlera    made    so    by    statute.  Denver,  16  Colo.  App.  375.    But  see  to 

Chicago  ft  A.  R.  Co.  v.  En^le,  76  111.  the  contrary,  Scammon  v.  Chicago,  40 

317.     Mode  of  publication  in  KaruoM.  111.  146;   Ormsby  r.  Louisville,  79  Ky. 

Kansas  City  v.  Overton,  6S  Kan.  660.  1G7.    Publication  in  a  newspaper  pub- 

■  State  V.  Eoboken,  38  N.  J,  L,  110,  liahed  only  on  Sunday  held  valid  under 
113;  Hoboken  v.  Gear,  37  N.  J.  L.  266.  the  Ohio  Statute.  Hastings  v.  Cotum- 
Wheo  it  is  ihown  that  the  ordinance  bus,  42  Ohio  St.  585.  An  ordinance 
was  published  in  a  newspaper,  it  xnil  held  not  invalid  because  published  in 
be  pretumed,  in  the  absence  of  evidence  the  Sunday  edition  of  a  daily  news- 
to  the  contrary,  that  the  newspaper  was  paper,  that  being  the  best  advertising 
one  of  general  circulation  in  the  mu-  medium  available.  Knoxville  v.  Knox- 
nicipality  as  required  by  the  atatute.  ville  Water  Co.,  107Tenn.  647.  Where 
Bayard  v.  Baker,  76  Iowa,  220.  The  publication  for  five  successive  days  is 
tignaUire  of  the  pmiding  officer  to  the  required,  a  pubhcation  for  five  Bucces- 
record  of  the  ordinance  neld  not  to  be  sive  week  days  ia  sufficient,  though  a 
an  emential  part  of  the  publication.  Sunday  intervenes  when  no  paper  is 
Bumb  V.  ETaneville,  108  Ind.  272;  80  issued.  Ex  parte  Fiske,  72  Col.  125. 
N.  £.  Rep.  625.  Ine  omitiion  of  the  A  city  charter  rG<]uired  oU  ordi- 
number  of  a  section  will  not  affect  the  nances  pawed  by  the  city  council  to  be 
suSdency  of  the  publication.  Iios  published  for  two  weelcs  before  taking 
Angelefl  y.  Eikenberry,  131  Col.  461.  effect.  A  statute  provided  that  ordt- 
Publication  in  an  extra  edition  of  a  daily  nances  of  the  board  of  excise  corn- 
newspaper  and  the  distribution  of  the  missioners  should,  before  final  passage, 
copies  among  persons  interested  in  tlie  be  published  for  two  insertions  in  two 
ordinance  is  not  sufficient  publication,  newspapers.  Held  that,  as  the  board 
States.  Omaha  AC.  B.  Bridge  Co.,  Its  of  excise  commissionerB  were  in  no 
Iowa,  30.  When  the  statute  required  sense  a  department  or  committee  of  the 
ordinances  to  be  published  "in  two  city  council,  the  provision  of  the  char- 
newspapers  of  opposite  politics"  an  t«r  did  not  ajiply  to  its  ordinances,  and 
tmfcpendeni  n«uwpoper  was  held  not  to  that  advertisement  as  prescribed  by 
c<Hne  within  the  description.  Ohio  the  statute  before  final  passage  was 
State  Journal  Co.  v.  Brown,  10  Ohio  sufficient.  Croker  v.  Camden  Excise 
Cir.  Dec.  470;  Columbus  c.  Barr,  27  Com'rs,  73  N.  J.  L.  460. 
Ohio  Gt.  Ct.,  264.  See  also  People  *  Hoboken  v.  Gear,  27  N.  J.  L.  265. 
V.  SulUvan  County,  56  N.  Y.  249;  Where  a  city  is  required  to  promvlgale 
Shields  «.  HcOregor,  91  Mo.  634.  its  ordinances,  it  is  sufficient  to  pub- 

Publiaitum  on  Surtdat/.     An   ordi-  lish  them  in  the  newspaper  in  which 

nance  is  not  process  and  its  validity  is  the  ordinances  are  vtuatty  published. 
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published,  and  it  is  afterwards  included  in  a  revision  or  digest  of 
ordinances,  no  additional  publication  is  necessary.' 

§  606  (334).  Proof  of  PubHution.  —  A  charter  provided  that  no 
ordinance  should  be  in  force  until  jnAlished  in  some  newspaper  of 
the  place,  and  also  declared  that  ordinances  should  be  sufficiently 
proved  in  any  court  (among  other  modes)  by  a  printed  copy  taken 
from  the  newspaper  or  printed  pamphlet  in  which  the  same  had 
been  published,  provided  the  same  purports  to  have  been  done  by 
authority  of  the  corporation.  Under  this  provision,  the  production 
of  a  newspaper  published  in  the  town,  containing  what  appears  as 
an  ordinance,  with  a  caption,  "  Published  by  Authority,"  duly  signed, 
is  evidence  of  the  existence  and  adoption  of  the  ordinance.'    So  where 

though  there  may  be  other  newspapeia  Authorized  book  of  oTdinancee  is  Drima 
within  the  aty.  Truchelut  v.  Charles-  facie  evidence  of  due  paasB^  and  pub> 
ton,  1  Nott  &  McC.  (S.  Car.)  227;  and  lication  of  the  ordinanoee  therein  con- 
see  cases  noted  in  J  0O3,  note,  mtpra.  tained.  Prell  v.  McDonald,  7  Kan.  426. 
When  the  statute  rejiuired  that  ordi'  See  Pendergast  v.  Fern,  20  111.  51; 
nances  should  be  published  "for  at  least  Boyer  o.  Yates  City,  47  111.  App,  115; 
one  week  "in  some  newspaper  published  Mt^i^or  v.  Lovington,  48  Ui.  App, 
in  the  dty,  it  was  held  tnat  publication  202,  208.  Proof  of  publicadon  under 
for  one  day  in  a  daily  newspaper  is  not  special  charter  provision.  St.  Charles 
sufficient.  It  should  be  published  in  v.  O'M^ev,  18  111.  407;  Hossv.  Oak- 
each  issue  thereof  for  one  week.  Union  land,  88  111.  109.  In  an  action  against 
Pacific  R.  Co.  V.  Mon%omery,  49  Neb.  a  city,  plaintiff  need  not  prove  the  pub- 
429;  Union  Pacific  R.  Co.  v.  McNally,  lication  of  an  ordinance  offered  in  evi- 
54  Neb.  112.  But  if  the  newspaper  dence,  where  he  shows  that  the  city  had 
selected  is  only  published  weekly,  then  for  several  years  acted  upon  the  ordi- 
it  has  been  held  that  one  insertion  is  nance  as  in  force.  Atchison  n.  King,  9 
Buffideht  under  this  statute.  Btate  v.  Kan.  550;  State  v.  Altaotic  CSty  (bu> 
Hardy,  7  Neb.  377;  Union  Pac.  R.  Co.  den  of  proof),  34  N.  J.  L.  99,  106.  A 
V.  Montgomery,  49  Neb.  429.  Further  note  upon  the  record  of  an  ordinance 
as  to  computation  of  lime,  see  Index,  stating  that  it  bad  been  duly  published, 
Bleciiom;  Meetings;  Notice.  held ^ma /ocis  ^roof  of  the  fact  of  pub- 

'  St.  Louis  f.  Foster,  52  Mo.  513.  lication.  Downing  v.  Miltonvale,  36 
"It  would  be  of  the  most  mischievous  Kan.  740.  See  also  Blanchard  v.  Ben- 
consequence  to  hold  that  the  revision  ton,  109  111.  App.  560. 
of  a  law  had  the  effect  of  making  the  re-  Parol  proof^  of  publication  has  been 
vised  law  entirely  original,  to  oe  con-  held  to  be  admissible  as  primarv  evi- 
sidered  as  though  none  of  its  provisiona  dence.  See  Des  Moines  r.  Casaay,  21 
had  effect  but  from  the  date  of  the  re-  Iowa,  570.  Parol  proof  of  pubUcation 
vised  law.  When  a  former  provision  is  is  admissible  where  no  proof  of  publi- 
included  in  a  revised  law,  it  is  only  cation  is  on  file  or  otherwise  avaUable. 
thereby  intended  to  continue  its  exist-  Larkjn  v.  Burlington  C.  R.  &  N.  R.  Co., 
ence,  not  to  make  it  operate  as  an  orig-  91  Iowa,  654.  As  to  proof  of  publica- 
inal  act^  to  take  effect  from  the  date  of  tion  under  statute  making  certi&cat« 
the  revised  law.  The  revision  has  not  of  city  clerk  prima  facie  evidence,  see 
the  effect  to  break  the  continuity  of  Lindsay  v.  Chicago,  115  III.  120;  Terre 
those  provisions  which  were  in  force  be-  Haute  &  I.  R.  (%.  v.  Voelker,  129  IlL 
fore  it  was  made."  St.  Louis  v.  Alex-  540 ;  Gage  v.  Chicago,  162  111.  313,  318; 
ander,  23  Mo.  483.  See  also  as  support-  Hutchison  v.  Ht.  Vernon,  40  III.  App. 
ing  the  text,  Chrisman  v.  Jackson,  84  IS;  Chamberlain  e.  Litchfield,  56  III. 
Miss.  787.  Exception  to  rule,  see  Em-  App.652,655;  Cleveland,  C.  C.&  St.  L, 
poria  tr.  Norton,  16  Kan.  238.  R.  Co.  v.  Tartt,  64  Fed.    Rep.  823, 

'  Block  V.  Jacksonville,  36  lU.  301.  When  by  statute  it  is  provided  that  the 
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the  charter  provides  that  ordinance  published  by  aidhoriiy  of  the 
corporation  ahaW  be  received  in  evidence  without  further  proof,  a 
bo(dc  of  ordinances,  purporting  to  be  thus  published,  is  competent 
evidence,  without  further  authentication;  but  it  is  not,  of  course, 
ccmclusive.* 

§  607  (335).  Signing  and  ncording  OrdinanceB.  —  Statutory  and 
charter  provisions  that  ordinances  shall  be  recorded,  signed  by  the 
presiding  officer,  and  attested  by  the  clerk  are  directory  only  in  their 
nature,  and  a  failure  to  observe  them  will  not  invalidate  an  ordinance 
or  prevent  its  taking  immediate  effect.'  Accordingly,  it  has  been 
held  that  a  provision  in  a  statute  changing  an  incorporated  town 
into  a  city,  that  the  existing  town  ordinances  shall  remain  in  force 
provided  they  shall  he  recorded  within  four  months  thereafter,  is 
merely  directory,  and  such  ordinances  are  valid,  though  not  recorded 
within  the  designated  period.'  Nor  is  it  a  valid  objection  to  a  mu- 
nidpal  ordinance  that  it  is  recorded  in  print  (being  printed  and 
pasted  in  the  proper  book)  and  not  in  manuscript.*  Within  this 
piinciple,  also,  it  has  been  held  that  a  statutory  requirement  that 
the  mayor  or  other  presiding  officer  shall  sign  the  ordinance  or  the 
record  thereof  is  directory  only,  and  that  his  omission  to  sign  does  not 
affect  the  validity  of  the  ordinance.'    Within  this  principle  also  it 

recordiiiK  of  town  ordinances  in  a  book  72  Mo.  380.    See  chapter  on  Corponte 

■tyled  "Book  of  Ordinances"  shall  be  Recorda,  and  Documents,  anie. 
considered  prima /ucie  evidence  of  pub-         *  Ewbanks  e.  Ashley,   36   lU.   177. 

lication^  and  an  ordinance  is  duly  re-  Pco'ol  evidence  of  retoluijant  is  com^ 

corded  In  the  book,  it  devolves  upon  the  tent  where  the  charter  does  not  require 

town  to  ovenome  the  presumption  of  them  to  be  recorded,  and  no  record 

pubiication    by   affirmative    evidence,  thereof  has  been  made.     Darlington  v. 

Fletetier  r.  Mckman,  136  Fed.  Rep.  Commonwealth,  41  Pa.  St.  68.  See  anU, 

Xa.  i  579. 

'  St.  Louis  r.  Foster,  62  Mo.  513;        '  Nat.  Bank  of  Conunerce  e.  Gren- 

Undafty  «.  Chicago,  U5  DL  120;  ante,  ada,  41  Fed.  Rep.  87:    Martindale  t>. 

{579,note.   Tbe  legislAture  may  enact  Palmer,  62  Ind.411;  Shea  v.  Muncie, 

tliat  the  nmple  production  of  the  ordi-  148  Ind.  14;   Conboy  v.  Iowa  City,  2 

nance.  Of  a  ot^y  thereof ,  shall  be  pnma  Iowa,  90;   Commonwealth  n.  Williams, 

ftieie  evidence  that  eveiy  step  has  been  120  Ky.  315;  Opelousas  v.  Andrus,  37 

takm  witli  t^erence  to  it,  essential  to  La.  An.  699;  MacKenzie  v.  Wooley,  39 

make  it  a  v^d  ordinance.     Sohott  v.  La.  An.  944,  949;    Stevenson  v.  Bay 

People,  89  111.  195.  Oty,  26  Mioh.  44;  Blanchaid  t>.  BisBell, 

'  PeojJeu.  Cole,  70Cal.  59;  Central  11  Ohio  St.  96,  101,  103.     In  Mande- 

Irrig.  Dut.  o.   DeLappe,  79  Gal.  351,  ville  v.  Band,  111  La.  806,  however,  it 

358;    Landee  v.  State,  160  Ind.  479;  was  held  that  an  ordinaoco  which  was 

Allen  B.  Davenport,  107  Iowa,  90;   Up-  not  signed  by  the  mayor  oa  required  by 

ingtcM)  V.  Oviatt,  24  Ohio  St.  232,  241.  the  statute  until  the  day  of  the  trial 

See  also  Whalin  e.  Macomb,  76  lU.  49;  and   after  the  alleged  offence,  had  no 

Ede  V.  Knight,  93  Cal.  159.    See  supra,  validity  to  support  a  conviction  for  a 

{  578,  as  to  approval  of  ordinances  by  violation  thereof.    But  that  the  duty  of 

mayor.  signing  the  record  is  merely  a  miniateiial 

*  Erie  Academy  Trs.  v.  Erie,  31  Pa.  one  is  well  illustrated  by  the  fact  that  it 

8t  515;    Amey  v.  Allegheny  City,  24  has  been  held   that  maTtdamus  lies  to 

How.  (U.  6.)  364;  lipton  v.  Norman,  compel  the  presiding  officer  to  sign  an 
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has  been  held  that  the  vatiditf  of  an  ordinance  is  not  affected  bv  the 
omission  of  the  clerk  to  copy  it  into  the  record,*  or  hy  the  fact  that 
it  was  not  correctly  copied  into  the  record,'  or  by  the  omission  of  the 
clerk  to  attest  the  record.*  But  it  must  always  be  kept  in  view  that 
these  requirements  as  to  ^gnature,  recording,  and  attestation,  may, 
by  the  express  terms  of  the  statute,  be  made  mandatory  in  their 
nature,  and  in  that  event  a  compliance  with  the  statute  is  essential 
to  the  vaUdity  of  the  ordinance.* 

Of  the  Power  to  impoae  Fines,  PenaHiea,  and  Forfaiama, 

$  60S  (336).  Oommon-Law  Pilndplei  adopted.  —  That  by-laws 
or  ordinances  may  not  be  inoperative  or  useless,  it  is  necessary  that 
toTne  •penaUy  ekould  be  annexed  to  the  breach  of  them;  and  it  is  settled 
in  England,  in  accordance  with  the  principles  of  Magna  Charta, 
that  without  the  express  saocdan  of  parliament,  no  by-law  can  be 
enforced  by  disfranchisement  of  the  offender,  or  by  his  imprison- 
ment, or  by  forfeiture  of  his  goods  or  property.  Under  incidental 
power  to  pass  by-laws,  a  corporation  may,  in  England,  annex  pecu- 
niary penalties  of  a  certain  fixed  and  reasonable  character,  but  with- 
I  authority  given  by  a  statute,  the  only  penalty  it  can 


ordioanee  pMsed  by  the  eoundl  aa  re-  f or  approval,  it  is  only  directory  as  to 
quired  by  the  charter.  State  tt.  Haer,  time  and  manner;  and  presentation 
ra  Mo.  App.  618.  Where  the  mayor's  and  approval  by  the  mayor  before  re- 
name is  ai^Ded  to  the  ordinance  and  the  cording  and  attestation  are  a  auffieient 
Rgnatiue  is  attested  by  the  clerk,  it  wQi  compliance  with  the  requiianenta  of 
bs  pretumed  ttiat  tlie  ordinance  was  tbe  statute.  Landee  v.  State,  160  Ind- 
rightfully  ngned,  although  the  minutes  479.  When  a  copy  of  tbe  ordinance  is 
do  not  affirauttjvdy  recite  the  mayor's  produced,  certified  Dy  the  proper  officer, 
presence  at  tbe  meeting  at  which  the  m  the  absence  of  evidence  to  the  coi>- 
oidinance  iras  passed,  provided  alnays  trary  it  will  be  presumed  that  it  waa 
that  there  is  no  statutory  requirement  duly  recorded.  Bayard  n.  Baker,  76 
that  the  minutes  should  enow  that  fact.  Iowa,  220.  Where  another  officer  u  ex 
Aurors  Water  Co.  v.  Aurora,  129  Ho.  officio  clerk  of  tbe  council,  his  signa- 
540,  578.    The  mgnature  of  the  record    ture  bi  an  ordinance  as  "clerk  of  the 

rhe  aeiing  mayor  who  presided  in  the  council "  is  a  proper  authentication  (d 
nee  of  toe  mayor  is  sufficient  com-  it.  In  re  Guerrero,  69  Cal.  88. 
pliance  with  a  statute  requiring  the  *  Barber  Asphalt  Pav.  Go.  «.  Hunt, 
record  U>  be  signed  by  the  preSdiog  100  Mo.  22;  Aurora  Water  Co.  v.  Au- 
offieer.  Lackey  tt.  Fayetteville  Water  rora,  129  Mo.  540,  578,  cited  ntpra.  A 
Go.,  80  Ark,    108.  statutory  requirement  that  the  ordi- 

'  Creba  v.  Lebanon,  98  Fed.  Rep.  nance  and  also  the  affidavit  or  proof  of 
549.  publication  should   be  recordod  con- 

1  Boehme  V.  Monroe,  lOSHich.  401;  strued  to  be  mandatoiy,  and  a  eom- 
KenaotoncRiker,  146  Mich.  163,  167;  pliance  therewith  enential  to  the 
Fisher  v.  Graham,  1  dn.  Super.  Cta.  validity  of  the  ordinance.  Schwartz 
(Ohio)  113.  V.  Oshfcoah,  65  Wis.  490.    Recording  of 

■  Portland  e.  Yick,  44  Oree.  43&.  an  ordinance  held  to  be  expressly  made 
Although  the  statute  directs  ttiat  an  a  condition  of  the  ordinance  becoming 
ordinance  shall  be  recorded  and  at-  operative.  Appeal  of  Verona,  lOS- 
tested  before  presentation  to  the  mayor  Pa.  83. 
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prescribe  is  a  pecuniary  one,  usualljr  called  a  fine.  Therefore  in  the 
absence  of  a  statute  or  special  custom  justifying  it,  a  by-law  cannot 
give  a  power  of  distress  and  sale  of  the  goods  of  the  offender,  since 
such  a  power  is  contrary  to  the  common  law.  And  where  a  corpo- 
ration b  empowered  to  enforce  its  by-laws  in  a  special  manner,  as 
by  fine,  it  is  limited  to  the  manner  prescribed.  These  safe,  salutary, 
and  enlightened  principles  of  law  have  been  recognized  by  the 
American  courts  as  applicable  to  the  ordinances  of  our  municipal 
corporations,  as  the  cases  to  which  reference  is  made  fully  show.* 

§  609  (337).    8tatatoT7  RsffoUtLon  of  Fliiai  and  PmaltlBt  iindftr 

Ordiiuacei.  —  By  the  Munidpat  Corporationa  Act,  the  subject  of 
by-laws  and  their  penalties  is  regulated.  It  is  declared  "that  it 
shall  be  lawful  for  Uie  council  of  any  borough  to  mfdce  such  by-laws 
as  shall  to  them  seem  meet  for  the  good  rule  and  government  of  the 
borough,  and  for  the  prevention  and  suppression  of  all  such  nuisances 
as  are  not  already  punishable  in  a  summary  manner  by  virtue  of 
an  act  in  force  throughout  such  borough,  and  to  appoint,  by  ruck  by- 
laws, such  fine»  as  they  shall  deem  necessary  for  the  prevention  and 
suppression  of  such  offences;  provided  that  no  fine,  to  be  so  ap- 
pointed, fhall  exceed  ths  suvi  of  five  pounds,  and  that  no  such  by-law 
shall  be  made,  unless  at  least  two-thirds  of  the  whole  number  of  the 
council  shall  be  present"  *  Respecting  the  fines  mentbaed  in  this 
section,  Mr.  Rawlinson  suj^ests  the  inquiry  whether  it  be  necessary 
or  not  that  the  exad  amouni  of  each  fine  should  be  mentioned  in  the 
by-law,  the  limit,  to  wit,  £5,  being  fixed  by  the  act  It  is  contended, 
he  observes,  by  some  persons,  that  the  amount  may  be  left  open,  and 
that  a  by-law,  enacting  that  the  offence  shall  be  punishable  by  a 
fine  not  less  than  10*.  and  not  exceeding  £5,  would  be  valid.  This 
would  be  convenient,  but  some  have  doubted  whether  the  corpora^ 
tion  could  enforce  it  by  the  usual  common-law  remedies,  viz.,  by  an 
act  of  debt  or  assumpsit  It  is  beUeved,  he  adds,  that  by-laws  have 
invariably  fixed  the  exact  sum ;  but,  nevertheless,  it  would  seem  that 

*  Text  cited  and  approved :    Mo-  the  power  to  pan,  by  fine  or  imprison- 

Inemey  «.  Denver,  17  Colo.  302,  313;  ment,  or  other  penalty,  unless  that 

Tomlin  r.  Cape  Haj^,  63  N.  J.  L.  429,  right  has  been  wvjuettUmabl]/  oonferred 

433.    In  liouuiana,  in  a  case  where  an  by  the  lawgiver;  for  this  is  inflicting  a 

ordinance  required  property  owners  to  punishment    for    the    commiaaion    or 

make  their  siaewallu  conform  to  a  um-  omissioQ  of  an  act  declared  ua  offence, 

fonn  grade  under  pain  of  a  fne  or  im-  a  prerogAtive  which,  as  a  rule,  l^per^ 

priaonment,  in  defeult  of  payment  of  tains  to  the  Boverdgnty  only."    States. 

the  fine,  it  was  held  by  Benrmdet,  C.  J..  Bright,  38  La.  Ad.  I.  See  auo  EUeannan 

dting  this  section,  that  "a  municipal  v.  Crozier,  80  Ind.  487. 
oorpoiBtion  has  no  right  to  enforce  obe-        '  5  and  6  Wm.  IV.  chap.  IxxvL  1 90; 

dience  to  the  ordinances  which  it  haa  ante,  {  53  and  notei  post,  f  634. 


.dr,yCOOgIe 


952  UCNICIPAL   CORPORATIONS  §  610 

a  fine  of  £5,  with  power  to  the  mayor  or  other  officer  to  reduce  it  to 
any  sura  not  exceeding  a  specified  amount,  would  be  good.'  In  this 
country,  the  practice,  if  not  general,  is  at  least  not  uncommon,  to 
prescribe  limits  to  fines,  and  allow  them  to  be  imposed  within  those 
limits,  at  the  discretion  of  the  magistrate  or  court  entrusted  with 
jurisdiction  to  hear  complaints  for  breaches  of  municipal  ordinances.* 

§  610  (338).  Implied  Power  to  annex  Peconlarr  Penaltlei.  — 
Since  an  ordinance  or  by-law  without  a  penalty  would  be  nugatory,* 
municipal  corporations  have  an  implied  power  to  provide  for  their 
enforcement  by  reasonable  and  proper  fines  against  those  who  break 
them.*  So  the  right  to  make  by-laws  ^ves  to  the  corporation,  with- 
out any  express  grant  of  power,  the  incidental  right  to  enforce  them 
by  reasonable  pecuniary  penalties.  What  is  reasonable  depends 
upon  the  nature  of  the  offence  and  the  circumstances." 

'  RawIiMon  on  Corp.  (5th  ed.),  165,  «  Van  Tuyl,  71  Kan.  859,  663;  Smith 

166,  note;  post,  f  613;  Piper  v.  Chap-  v.  Gouldy,  58  N.  J.  L.  562;  Hasmnger 

pell,  14 M.&W. 624;  Peters «.  London,  v.  Millville,  63  N.  J.  L.  123;   Tomliaw. 

2  Upper  Can.  Q.  B.  643 ;  Fennell,  In  re.  Cape  May,  63  N.  J.  L.  428,  citing  text; 

24  Upper  Can.  Q.  B.  238,  243;   Snell,  State  v.  aeveland,  3  R.  I.  117.    But  no 

In  re,  30  Upper  (^.  Q.  B.  81.    See  also  penalty  can  be  enforced  for  an  illegal 

Biegar's  Hun.  Manual  (Canada,  1900),  exaction.     New  York  v.  Third  Avenue 

963:  Railroad  Co.,  33  N.  Y.  42;  New  York 

•  In  England  it  is  held  that  where  p.  Second  Avenue  Railroad  Co.,  32  N.Y. 
the  statute  gives  a  discretion,  either  as  261.  "Municipal  pnt,"  as  uaed  in  the 
to  the  amount  of  the  penalty  or  its  ap-  Constitution  o(  California,  means  a  fine 
plication,  the  justice  must,  on  the  face  imposed  by  local  laws  of  particijar 
of  the  conviction,  show  in  what  manner  places,  such  as  incorporated  towns  and 
the  discretion  has  been  exercised.  King  citiee,  and  not  a  fine  imposed  by  the 
*.  Dimpsey,  2  Term  R.  96;  King  v.  general  laws  of  the  Slate.  People  *. 
Symonds,  1  East,  189;  Boothnwd.  In  Johnson,  30  Cal.  98. 
re,15M.4.W.  1;  King  r.  Seale,  8  East,  •  Fisher  n.HarrisbuTg,  2  Giant  (Pa.) 
568,673;  King  n.  Smith,  5  M.  AS.  133;  Cas.  291;  Barter  *.  Commonwealth,  3 
Queen  v.  Johnson,  8  Q.  B.  102 ;  Wray  v.  Pa.  (Pen.  &  W.)  263 ;  TVi^Uy  n.  Mem- 
Toke,  12  Q.  B.  492.  See  also  King  v.  phis,  6  Coldw.  (Tenn.)  382;  Hclnemey 
Wyatt,  2  Ld.  Raym.  1478;  King  v.  v.  Denver,  17  Colo.  302,  315.  The 
Fnest,  6  Term  R.  638.  The  provision  amount  must  be  reasonable.  Zylstra  t>. 
for  a  fine  not  exceeding  S500  for  such  Chaiieaton,  1  Bay  (3.  Car.),  382.  The 
trivial  offences  as  most  of  those  covered  penalty,  says  Mr.  Willcock,  must  be  im- 
by  the  ordinance  before  the  court  (one  poood  on  the  person  who  violates  ths 
prohibiting  processions  without  the  by-law.  Thus,  if  goods  be  sold  by  an 
consent  of  the  mayor,  QTiie,  i  589,  note),  unauthorised  person  within  the  city, 
the  council  exercising  no  discretion,  but  the  penalty  must  be  impoeed  on  toe 
turning  this  great  power  over  to  the  seller,  and  not  on  the  buyer;  for  how 
courts,  without  any  classification,  held  can  he  distinguish  between  those  au- 
void.  How  far  a  sUdinK  scale  of  penal-  thorised  to  sell  and  those  who  are  notT 
ties  is  allowable  not  decided,  but  the  Willo.  on  Cozp.  154.  pi.  369,  370;  Cud- 
court  said  they  must  be  reasonable  dono.  Eastwick,  1  Salk.  143,  192;  B.C. 
whether  eliding  or  fixed.  Per  Camp-  6  Mod.  124;  and  see  also  Fasakeiiy  v. 
beU,  C.  J.,  In  Tt  Frazee,  63  Mich.  306,  Wiltshire,  1  Stra.  469.  The  rule  stated 
citing  Grand  Rapids  v.  Hughes,  15  above,  as  to  the  person  on  whom  penal- 
Mich.  54;  seeprwt,  |i  612,  613,  638;  ties  must  be  impoeed.  may  be  extended 
Biggar's  Mun.  Manual  ((Canada,  1900),  or  enlarged  by  express  provisions  of  the 
964.  organic  act  oF  tt "" 

*  Assaria  v.  Wells,  6S  Kan.  787;  In       •  Mayor,  &c. 
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S6U  (339).  ObvMr  Mode  govenu.  —  Where  the  charter  or 
organic  act  prescribes  the  manner  in  which  by-laws  are  to  be  en- 
forced, or  the  sanctions  or  ■punUhmeiUa  to  be  annexed  to  their  vio- 
lation, this  constructively  operates  to  negative  the  right  of  the 
corporation  to  proceed  in  any  other  manner  or  to  inflict  any  other 
punishment.'    Thus,  in  the  leading  case '  on  this  subject,  the  charter 


which  an  unauthorized  person  uses  in  by-law,   which   was  in   other  respects 

his  trade  of  a  goldsmith,  is  unreason-  valid,  the  remedy  for  enforcing  their 

able.     Willc.  154,  pi.  368.    Same  priU'  by-laws  having  been  Bpectficd.     Hart 

cipio,  Mayor,  Ac.  of  New  York  p.  Or-  v.  Albany,  8  Wead.  (N.  Y.)  571;  onto, 

dien&n,  12  Johns.  (N.  Y.)  122.     See  {  471 ;  pok,  \  1417. 
atiie,  chap-  xiii,  Hunicipi^  Courts.  Where  specijlc  modes  of  procedure 

'  E-z    ■parte    Hoore,    62    Ala.    471;  and   penalties  are   prescribed   ag^nat 

Hclnemey  «.  Denver,  17  Colo.  302, 315,  persons  ftuling  to  take  out  license  for 

dting  text;    In  re  Van  Tuyl,  71  Kan.  keeping  drinking-housee,  as  fines,  suits, 

659,  662,  quoting  text;    Lambert  v.  and  prosecutions,  a  municipal  eorporo- 

Rahway,  68  N.  J.  L.  678,  682,  citing  tion,  in  the  absence  of  express  grant, 

text.  has  no  right  to  cloae  the  doors  of  a 

Under  statutoiv  authority  to  en~  drinkinK-hoUBe  ntmmarUy,  because  the 

force  ordinances  ''by  a  pro^r  fine,  keeper  has  failed  to  take  out  a  license, 

imprisonment,  or  other  penaltiee,"  the  Bolte  v.  New  Orleans,  ID  La.  An.  321. 

city  cannot  prescribe  both  fine  and  That  a  municipal  corporation  cannot 

imprisonment   as  a  punishment   for  a  annex   other   or  greater   penaittes   than 

violation.     The  authority  conferred  is  those   authorized   in   its   organic   act, 

in  the  alternative.    Hclnemey  v.  Den-  that  power  to  prniish  by  "fine"  is  ex- 

ver,  17  Colo.  302.    Where  the  statute  elusive,  and  that  it  is  not  competent 

required  that  all  city  ordinances  en-  to  order  a  forfeiture  in  addition,  see 

acted  under  it  etiomd  impose  as  a  Schroder  v.  City  Council,  2  Const.  Rep. 

penalty  for  each  violation  a  fine  of  not  (S.    Car.)    726;     B.    c.    3    Brev.    633; 

Ibbs  than  SlOO  or  more  than  S500  and  McHull^  d.  Charieston,  1  Bay  (8.  Car.}, 

imprisonment  for  not  less  than  thirtv  46;    Zylstra  v.   Charleston,    lb.  382; 

dni  or  more  than  six  months  for  eacn  New  Orleans  v.  Costello,  14  La.  An.  37 ; 

oSenoe  and  the  payment  of  costs,  an  Columbia  v.   Hunt,  5  Rich.   (S.   Car.) 

ordinance     impoeiog     as     a     penalty  550,    558;      Kennedy    v.    Sowden,     1 

merely   the   [irescribed   fine   and   im-  McMullan    (S.    Car.),    323.     Compare 

prisomnent  without  providing  for  the  Crosby  v.  Warren,  1  Rich.  (8.  Car.) 

costs   or  commitment   until   fine  and  Law,   385.     An   ordinance  treated  as 

costs  are  paid,  does  not  comply  with  wholly  void  because  it  fixed  the  mtni- 

the  statute  and  is  void.     In  re  Van  mum  fine  for  an  offence  at  five  dollars 

Tnyl,  71  Kan.  659.     If  the  ordinance  when  the  law  required  it  to  be  three 

fix  a   penalty   that   is   less   than   the  dollars.    Petersbui^  v.  Metzker,  21  111. 

minim  I  im  prescribed  by  the  statute,  205.    A  party  cannot  enjoin  the  coUec- 

the  ordinance  is  void,    Assaria  o.  Wells,  tion  of  a  fine  and  costs  imposed  for  the 

68  Kan.  787.  violation  of  a  city  ordinance,  on  the 

•  Kirkf.  Nowill,  ITerm  R.  118, 124,  ground    of    there    being    no    offence 

per  Manafidd  and  BvUer,  J  J. :  followed  charged  or  cause  of  action  stated  before 

m  Hart  v.   Albany,  0  Wend.  (N.  Y.)  the  mayor.    The  remedy  in  Indiana  in 

571,  588,  806;  Cotter  r.  Doty,  5  Ohio,  such  case  is  by  appeal.     Schwab  v. 

394;     HelsG     v.    Cblumbia,    6     Rich.  Madison,   49   Ind.   329.      The   city   of 

(S.  Car.)  Law,  404;  Milee  v.  Chamber-  New  Orleans  has  power  to  inflict  fines 

lain,  17  Wis.  446.    In  Hart  v.  Albany,  and    imprisonment    under    its    police 

9  Wend,  (N.  Y,)  571,  688,  606,  it  was  power  only,  and  cannot  apply  them  to 

aoeordingly  decided  that  a  corporation  violators  of  ordinances  for  the  raising 

having  authority  "to  inflict  penalties  of  a  revenue, —  as  for  selling  vegetables 

for  the  violation  of  any  by-law,  not  ex-  without    paying    for    the    privilege, 

eeeding  S25  for  any  one  offence,"  could  State  v.  Fatamia,  34  La.  An,  750. 
not  pass  a  by-law  subjecting  property 
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prescribed  in  what  manner  by-laws  should  be  enforced,  namely,  by 
fine  and  amerdameni,  or  either,  and  it  was  decided  that  the  corpora^ 
tion  was  precluded  from  declaring  a  forfeiture  of  property,  or  from 
inflicting  any  odier  punishment;  and  the  doctrine  of  this  case  has 
been  everywhere  followed  in  the  courts  of  this  counby. 

§  612  (340).  Sams  Snbjoet.  —  A  charter  of  a  city  spedfically 
enumerated  various  powers,  which  the  council  was  expressly  authoi^ 
ized  to  enforce  by  a  penalty  not  exceeding  one  hundred  dollars  for 
their  violation;  apd  the  same  charter  empowered  the  council  to  pre- 
vent and  remove  encroachments  upon  the  streets,  but  was  silent  as 
to  the  imposition  of  penalties  for  a  violation  of  its  provisions.  The 
council  passed  an  ordinance  imponng  a  continuing  penalty  of  ien 
dollars  a  day  for  every  day's  failure  to  remove  an  encroachment, 
after  notice;  and  it  was  held,  and  properly  so,  that  it  possessed  no 
power  to  impose  such  a  penalty;  but  the  decision  was  put  upon  the 
ground  that  the  specific  enumeration  of  the  powers  which  might  be 
rendered  effectual  by  penal  provisions  was  an  implied  exdtuion  of 
the  right  to  impose  any  penalties  whatever  in  other  cases.* 

§613  (341).  Panaltr  may  be  wlthiit  Hzad  Limita.  —  A  munici- 
pal corporation,  with  power  to  pass  by-laws  and  to  affix  penalties, 
may,  if  not  prohibited  by  the  charter,  or  if  the  penalty  is  not  fixed  by 
the  charter,  make  it  diacretionary,  yyithin  fixed  reasonable  limiU, 
for  example,  "not  exceeding  fifty  dollars."  The  maximum  limit 
must  of  course  be  reasonable.  This  enables  the  tribunal  to  adjust 
the  penalty  to  the  circumstances  of  the  particular  case,  and  is  just 
and  reasonable.  The  older  English  authorities,  so  far  as  they  hold 
such  a  by-law  void  for  uncertainty,  are  r^arded  as  not  sound  in 
principle,  and  ought  not  to  be  followed.* 


,49 

__ .. _, -juity;  In- 

excluiioi)  must  depeod  in  each  caae,  wa  junction,  la  lUinoit,  it  haa  been  held 
think,  upon  the  supposed  int«otion  of  that  a  municipality  has  the  power  to 
the  legislature,  to  be  gathered  from  a  provide  a  .penalty  for  each  day  that 
survey  of  the  whole  charter.  ^The  au-  a  railroad  company  ahall  ful  to  com- 
thority  to  adopt  an  ordinance  implies  ply  with  an  ordiiunce  changing  the 
the  right  to  enforce  it  by  proper  pe-  grade  of  a 'street.  Hampton  v.  Chi- 
cuniary  penalties,  and  thia  nght  exiaU  cago,  H.  &  St.  F.  R.  Co.,  125  III.  App. 
unkas  excluded  by  other  provisions  of   412. 

the  charter.  Supra,  {  610.  In  Mary  >  Huntsville  v.  Phdpa,  27  Ala.  65, 
land,  it  ia  hela  when  a  municipiid  overruling,  on  this  point,  Mobile 
corporation  is  seeking  to  enjorot  an  v.  Yuille,  3  Ala.  137.  Compare  Louis- 
ordinanea  trAicA  ia  vend,  that  a  eoari  of  burg  v.  Harris,  7  Jones  Law  (N.  Car.), 
sgutlyhaaiuriadiction,  atthesuitof  any  281.  See  also  Piper  d.  Chappell,  14 
person  who  is  injuriously  affected  Mees.  A  W.  624,  649;  Butchers' Co.  v. 
thereby,  to  stay  its  execution  by  in-   Bullock,  3  B.  &  Pul.  434;    Grant  oo 
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§  614  (342).  Single  Oflsnee  Mimot  btt  mads  Doabl*.  —  As  the 
power  to  pass  ordinances  and  to  punish  for  their  violation  must  be 
reasonably  exercised,  the  corporation  cannot  mi^iply  one  ojfence  into 
many  and  punish  for  each.  Thus,  where  an  authorized  ordinance 
prohibited  "any  person  from  cutting  down  and  making  use  of  cedar 
and  other  trees,"  within  a  specified  locality,  a  complaint,  charging 
the  defendant  "with  having  cut  down  a  cedar  tree  at  various  times, 
and  that  he  continued  to  do  so,  from  time  to  time,  until  he  had  com- 
mitted one  hundred  violations  of  the  ordinance,  by  cutting  down  one 
hundred  cedar  trees,"  was  held  to  set  forth  but  a  single  offence;  for, 
said  the  court,  "the  matter  charged  is  a  trespass  with  a  coniimiando, 
which  in  law  is  but  one  offence,  and  it  may  well  be  that  every  tree  cut 
by  the  defendant  was  cut  on  one  day,  and,  under  the  ordinance,  the 
cutting  of  more  trees  than  one,  at  one  tiin«,  would  be  but  one  offence."* 

§  615  (343).  Limitation  td  Amotmt  of  Ponaltlsi.  —  Where  there 
is  a  limitation  upon  the  corporation  as  to  the  amouTtt  of  ■penaUiei  to 

Corp.  84;  Fennell,  fnre,24UppeTCaiL  penaltr.  Masmnger  «.  HillviUe,  63 
Q.  B.  238;  State  n.  Gontieny,  34  Minn.  N.  J.  L.  123,  126. 
'  1  AtkiDS  t>.  FhiUi[M,  20  Fla.  281,  204,  Nrnlk  Carclma.  In  this  State  it  ia 
''■■"■'  "1  held  that  fines  imposed  by  ordinanoe 
must  be  fixed  in  amount  and  cannot 
I  be  left  to  the  discretion  of  the  court. 
,  Ordinances  prescribing  a  fine  of  "not 
in  Young  &.  M.  Amuaement  Co.  v.  At-  mora  than"  a  sum  specified  are  thera- 
lantic  Qty,  60  N.  J.  L.  125,  where  he  fore  void  for  uncertainty  and  vague- 
says  that  under  the  decimons  of  that  ness.  State  n.  Caioan,  94  N.  Car,  863; 
State  the  dty  councii  or  other  govern-  State  v.  Crenshaw,  94  N.  Car.  877; 
ing  body  may,  under  statutoiy  au-  8tat«  v.  Worth,  95  N.  Car,  615;  State 
ttiority  to  exact  penalties  for  viotationH  v.  Rice,  97  N.  Car.  421.  But  compare 
of  municipal  ordioances,  confer  upon  State  v,  Higes,  126  N.  Car,  1014,  1020, 
the  court  the  power  of  enforcing  the  Where  the  charter  empowered  the  city 
penalty  within  prescribed  limits  ao-  council  to  "ordain  fixed  penalties  "it  was 
coiding  to  the  circumstanceB  of  each  held  that  the  ordinance  must  prescribe 
caae  (see  HcCoovill  v.  Jersey  City,  39  the  amount  of  the  penalty.  Poughkeep- 
N,  J.  L.  38;  Leland  v.  Long  Branch  siet>.  King.SSN,  Y,  App.Div,610, 
Coro'rs,  42  N.  J,  L,  375;  AtUmtic  CSty  A  by-law  fixing  one  penalty  for  the 
V.  Cinndol,  67  N.  J.  L.  488;  Atlantic  first  offence,  and  a  larger  for  the  sec- 
City  c.  France,  74  N.  J.  L,  389;  65  ond,  and  a  still  larger  one  for  eveiy 
Atl,  Hep.  894),  unless  the  statute  subseoueot  offence,  does  not  appear  to 
evinoes  an  intention  that  the  govern-  be  baa  for  uncertainty.  Butchers'  Co. 
ing  body  should  itself  fix  a  precise  v.  Bullock,  3  B.  &  Ful.  434.  Where 
sum.  See  State  v.  Zeigler,  32  n!  J.  L.  the  penalty  is  fixed  by  by-law,  it  can 
262;  Melick  v.  Washington,  47  N.  J.  L.  only  be  changed  by  the  same  authority 
254;  Stnith  v.  Clinton,  53  N,  J,  L,  329;  which  affixed  it.  Rex  e,  Ashwell,  12 
Slocuniv.OceanGrDve,50N.J.L.  110;  East,  22;  Seaming  «,  Cryer,  3  Leon.  7; 
Philadelphia  &  B,  R.  Co,  t).  Brigantine,  Hoore,  76;  Bendl.  169;  Davies  «, 
60  N.  J,  L,  127;  Tomlin  v.  Cape  May,  Lowdec,  Carter,  29,  A  penalty  fixed 
63  N.  J,  L.  429 ;  Lambertvilie  v.  Apple-  either  by  the  cfiarter  or  by-law  is  ea- 
gate.  73  N.  J,  L,  no.  When  the  sential.  Bowman  v.  St.  John,  43  111. 
•tstute  confen  discretion  on  the  magis-  337;  Ashton  v.  Ellsworth,  48  III,  299; 
trate  to  fix  a  penalty  within  prescribed  supra,  Sf  609,  610;  infra.  {  615. 
Emits,  the  council  cannot  deprive  him  >  State  v.  Houltruville,  Rice  (S, 
of  this  discretion  by  providing  a  fixed  Car,)  Law,  158. 
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be  imposed  for  the  infraction  of  by-laws,  it  cannot  exceed  the  limit 
directly,  nor  can  it  do  so  indirectly  by  multiplying  what  is  in  sub- 
stance one  offence  into  several,  or  subdividing  one  tTaaaactioD  or 
violation  into  a  number  of  offences,  and  annexing  a  penalty  to  each.' 
But  where  each  offence  is  distinct,  and  the  punishment  for  each 
is  within  the  power  of  the  corporation  to  impose,  the  punishment  Is 
not  made  illegal,  though  the  separate  fines  in  the  a^regate  exceed 
the  limit  allowed  by  the  charter,  and  are  imposed  by  the  same 
ma^trate  or  tribunal  at  one  sitting.* 

§  616  (344).  SaaiB  Bubjoct.  —  By  its  charter,  the  povxr  of  a  city 
corporation  to  impose  fines  for  breaches  of  its  ordinances  was  limited 
to  one  hundred  dollars.  By  the  charter  the  ci^  had  also  the  power 
to  regulate  the  inspection  of  flour,  and  it  passed  an  ordinance  by 
which  any  person  selling  flour  without  inspection  should  be  fined 
"five  dollars  for  each  barrel  so  sold."  It  was  held  that  this  ordinance, 
as  to  the  penalty,  was  valid  so  far  as  to  authorize  a  fine  not  exceed- 
ing one  hundred  dollars;  that  if  a  single  sale  exceeded  twenty 
barrels,  the  fine  could  be  but  one  hundred  dollars,  while  if  it  was 
less  than  twenty  barrels,  the  fine  would  be  but  five  dollars  on  each 
barrel.  The  court  observed  that  a  recovery  on  a  single  transaction, 
where  more  than  twenty  barrels  were  sold,  would  bar  any  future  pro- 
ceeding for  the  balimce.* 

§  617  (345).  Power  of  Forieitnrs  most  b«  expraiily  confarrad. — 
A  corporation,  under  a  general  power  to  make  by-laws,  cannot  make 
a  by-law  ordaining  a  jorfeiture  of  property.  To  warrant  the  exercise 
of  such  an  extraordinary  authority  by  a  local  and  limited  jurisdic- 
tion, the  rule  is  reasonably  adopted  that  it  must  be  plainly,  if  not, 
indeed,  expressly  conferred  by  the  legislature.*     And  even  if  the 

Chicago  V.  Quimbv,  38  lU.  274. 

_    .        .  Kirk  u.NowiH.lTennR.  118, 124, 

inz    powder),    citing    and    Etpproviog  per  Maiu^d  and  Bulier,  followed  hj 

omnion  of  Lord  Maiufield  in  Crepps  v.  Court  of  Errors  of  New  York,  in  Hart 

Durden,  Cowp.  640.     See  aUo  Hirt  v.  v.  Albany,  8  Wend.  (N.  Y.)  571,  688, 

Albany,  e  Wend.  571,  588, 606;  Zylstra  perSuthaiand.l.;  p.  WS,  per  Edmondi, 

V.  Charleston,  1  Bay  (S.  Car.),  382;  ind«  Senator;      Lambert    v.    Bahway,    68 

Stokea  v.  New  York,  14  Wend.  (N.  Y.)  N.  J.  L.  678,  582,  quoting  text;  Coon- 

87.     Supra,  IS  009,  613.    Continuing  ley  ti.  Albany,  132  N.  Y.  146,  alTg  67 

ofleneei.      See    Hampton    v.    Chicago,  Hun  (N.  Y.),  327;    Abbeville  v.  Leo- 

M.  &.  St.  P.  R.  Co.,  118  ni.  App.  621;  pard,  61  8.  Car.  99;    2  Kyd  on  Corp. 

B.  c.  125  111.  App.  412;    State  v.  Bab-  110;    Willcock  on  Municipal  Corpora- 

cock     112    Iowa,    260;     Harahall    e.  tions,  180,  pi.  449;  Angeli  ft  Ames  on 

Smith,  L.  R.,  8  C.  P.  416.  Corp.  S  360;    Cotter  v.  Doty,  S  Ohio, 

■  Heiaev. Columbia, 6 Rich. (S. Car.)  394;  Whiten.  Talknan,  26N.  J.  L.  67; 

I«w,  404  (fines  for  violating  liquor  or-  Qerk    v.    Tucket,    3    Lev,    281;    Lee 

dinance);    compare  State  «.  Moultrie-  s.  Wallis,    1    Kenyon,    292;    Adley  v. 

ville,  Rice  (S.  Car.)  l«w,  158,  ntpra.  Reeves,  2  Maule  &  8.  60;   Phillips  t>. 
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power  to  declare  a  forfeiture  is  conferred,  still  no  person  can,  by 
ordinance,  be  deprived  of  his  property  by  forfeiture  without  notice 
or  without  legal  investigation  or  adjudication ;  an  ordinance  in  vio- 
lation of  this  prindple  is  void,  as  "contrary  to  the  genius  of  our 
laws  and  institutions." '  In  England  the  power  of  municipal  cor- 
porations  to  impose  a  forfeiture  for  o£Fences  created  "hy  ordinances 
or  by-laws  has  been,  in  many  cases,  sanctioned  by  usage,  without 
any  express  power  in  the  charter  to  impose  the  forfeiture.  But  in 
this  country,  inasmuch  as  corporations  derive  all  their  power  from 
charter  or  act  of  the  le^lature,  the  right  to  inflict  a  forfeiture  must 
be  plainly  given,  and  cannot  be  derived  from  usage.* 

§  618  (346).  Power  to  tln«  does  not  Isclnde  Power  to  ttofelt.  — 
How  strictiy  the  courts  hold  that  municipal  corporations  cannot,  in 
the  absence  of  clear  statute  avthonty,  jxus  by-laios  ordaining  a  forfeit- 
ttre,  is  strikingly  illustrated  by  the  case  of  Heise  v.  Town  Couqcil 
of  Columbia.  The  town  council  had  power  to  enforce  obedience  to 
their  ordinances  "fry  fine,  not  exceeding  fifty  dollars."  Special  au- 
thority was  given  to  municipal  corporations  to  grant  licenses  to  retail 
liquor.  The  council  passed  an  ordinance  relating  to  this  subject,  the 
p^ialty  for  violating  which  was  a  "fine  of  not  more  than  fifty  dol- 
lars for  each  offence,  and  also  a  forfeiture  of  ike  license."  It  was 
held  that  the  license  which  was  granted  and  paid  for  was  essentially 
pro-perty;  that  the  council  could  only  impose  fin£s,  and  that  it  had 
no  power  to  ordain  a  forfeiture  of  the  license,  there  being  (in  the 
opinion  of  the  court)  no  difference  between  the  forfdture  of  a  license 
and  of  goods  and  chattels.' 

Men,  41  Pa.  St.  431.    Id  further  illua-  ■  Haaev.  Columbia, 6BJoh.  (S.  Car.) 

tntioD,  see  New  York  v.  Ordrenan,  12  Law,  404.    See  also  to  the  eame  effect, 

Johos.  (N.  Y.}  122;    Dunham  v.  Ro-  Shreveportv.  Drtdsa,  lllLa.SIl,dting 

Chester,  6  Cowen  (N.  Y.),  462;   Baxter  and  approving  t«xt;   Johnson  v.  Daw, 

V.  Commiinweaith,  3  Fa.  (Pen.  &  W.)  53    Mo.    App.    373,   approving   text; 

253;     Bergen  v.    Clarkson,    1    Halst.  Lambert  v.  Rahway,  68  N.  J.  L.  STS, 

(N.    J.)    352;     Taylor    v.    Carondelet  582,   citing   text;     People   v.   Departs 

(forfeiture  of  lease),  22  Mo.  105,  112;  ment  of  Health,  117  N.  Y,  App.  Div. 

Mayor,  Ac.  of  Mobile  v.  Yuille,  3  Ala.  856,  859,  citing  text.    As  to  revocation 

137;  Miles  e.  Chamberlain,  17Wi8.446;  of  unexpired  licensef or  sale  of  intoxicat- 

Donovan  V.  Vicksburg,  29  Miss.  247;  ins  liquors,  see  State  s.  Cook,  24  Minn. 

Qncinnati   v.    Buckingbam,    10   Ohio,  247.     License  to  sell  Equor  under  the 

257;  Wilcox  B.  Hemming,  58  Wis.  144;  laws  of  the  State  ia  not  a  contract,  and 

post,  a  620.  may  be  terminated  by  a  repeal  of  the 

'  Cotter  V.  Doty,  5  Ohio.  394,  398;  law.    Fell  v.  State,  42  Md.  71 ;  State  v. 

Rosebaugh  V.  Saffin,  10  Ohio,  31 ;  Bless-  Bonnell,  119  Tnd.  494.    The  revocation 

man  v.  Crozier,  80  Ind.  487.  by  a  municipal  corporation  of  a  license 

•  Taylor  v.  Carondelet,  22  Mo.  105,  to  sell  intoxicating  liquots  upon  certain 

112;    Kirk  v.  Nowill,  1  Term  R.  113;  specified    conditions,    a    violation    of 

Adl^  V.  Reeves,  2  Maule  &  Sel.  60;  which,  according  to  the  terms  of  the 

Varden   it.   Mount,   78   Ky.   86,   citing  license,  should  have  the  effect  to  revoke 

text;  Armatrong  v.  Brown,  105  Ky.  81.  it,  is  not  a  forfeiture  beyond  the  powen 


-,yCoo^Ie 


dSS  UmnCttAL  COBPOtlATIONS  ( 620 

§  619  (347).  Jodlciftl  Frocedurs  SMeisaiy  in  Some  XniUncAS.  — 
An  ordinance  of  the  city  of  New  Orleans  avthorixing  without  any 
prior  judical  proceediogs,  a  gaie,  under  the  orders  of  the  mayor,  of 
all  property  auffered  to  remain  on  the  levee  beyond  a  specified  period, 
is  invahd,  since  it  makes  the  corporation  judges  and  parties  in  the 
same  cause,  and  enforces  a  forfeiture,  and  divests  the  owner  of  his 
property  without  a  trial  in  due  course  of  law.  Such  a  power  is  not 
similar  to  that  exercised  by  a  corporation  in  removing  nuisances,  as 
that  power  arises  from  necessity  and  ceases  with  that  necessi^.  It 
would  be  competent  for  the  corporation  to  ordain  that  the  property 
should  be  removed  at  the  expense  of  the  proprietor,  and  to  recover 
these  expenses,  and  any  fine  which  might  be  imposed,  by  judical 
proceedings.' 

§  620  (348).  rorf«ltnie  of  AaiauU  at  Large ;  Holiee;  Legal  Pro- 
oM^nci.  —  The  right  to  denounce  a  forfeii/are  against  animaU  run- 
ning  at  large  in  a  town  or  city,  contrary  to  the  provisions  of  ordi- 
nances forbidding  it,  must  be  plainly  conferred  or  it  will  not  be  held 
to  exist'  This  is  in  accordance  with  the  rule  of  the  English  courts, 
that  a  statute  will  not  be  taken  to  invest,  by  implication,  a  municipal 
corporation  with  the  extraordiaaiy  powers  of  forfeiting  the  propwty 
of  the  subject,  and  that,  if  it  be  intended  that  any  such  power  shall 
be  given,  it  must  be  by  express  words  to  that  effect  The  cases  agree 
in  holding  that  when  the  power  to  denounce  the  forfeiture  against 
such  aniumb  is  given,  there  shotdd  be  notice,  either  actual  or  eon- 
ttructive,  or  prior  legal  proceedings.  The  view  of  the  courts  will  be 
best  understood  by  referring  to  some  of  the  cases  upon  the  subject. 
In  Mississippi,  an  ordinance  authorizing  the  seizure  and  sale  of 
hogs  running  at  large,  without  notice  or  trial,  or  opportunity  for 

of  the  corporation.    Hurber  v.  Baugh,  b  forfature  of  bread  baked  contrary  to 

43  Iowa,  514.  the  provisioitB  of  the  ordinance  of  the 

>  Lanfear  v.  New  Orleans,  4  La.  97.  cit^.      See,   on   thia   point,   Mobile  v. 

Compare  with  Guillotte  v.  New  Orieana.  YuiUe,  3  Ala.  137.    Aswie  of  bread  haa 

12  La.  An.  432,  in  which  it  wbb  held  been  deemed  necMaary  from  an  eadv 

that  an  ordinance  providing  a  forfdture  period   in    England.     Bum,   J.,  title 

tor  the  uee  of  the  city  workhouse,  of  '"Bread."      Conatniction    of    English 

bread  illeKaliy   baked   in   violation  of  statute     r^ulatii^     sale     of     bread, 

an  authorized  by-law  of  the  corpora-  Queen  v.  Wood,  L.  R.  4  Q.  B.  559; 

tion,  ia  not  contrary  to  a  constitutional  Queen  v.  Kennett,  L.  R.  4  Q.  B.  567; 

provision  declaring  that  vested  rights  Aerat«d  Bread  Co.  V.  Or^S,  L.  R.  8 

shall  not  be  divested  unless  for  purpceee  Q.  B.  355. 

of  public  utility  and  for  adequate  com-  '  Varden  v.  Mount,  78  Ky.  86:  WU- 

pensation  previously  made.    It  may  be  cox  «.  Henuning,  58  Wis.  144;  Knox- 

obeerved  that  the  court,  without  any  viUe  «.  King,  7  Lea  (Tenn.),  441,  ap- 

apedal  discussion,  assumed  that  power  proving  the  text;  Johnson  e.  Daw,  53 

^'to  i^;ulaUi  everything  which  tclatea  Ho.  App.  372,  approving  the  text. 
to  baken"  gave  authonty  to  denounce 
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trial,  and  providing  that  one  half  of  the  proceeds  of  the  sales  should 
go  to  the  hospital  and  the  other  half  to  the  city  marshal,  was  held  to 
be  in  violation  of  the  constitutional  {Hvvision  that  no  person  "can 
be  deprived  of  his  proper^  but  by  due  course  of  law,"  and  securing 
ri^t  to  a  jury  trial.' 

§  621  (349).  Sams  Snbjeet.  —  In  a  similar  case  in  Ohio,  Grimke, 
J.,  delivering  opinion  of  the  court,  observes :  "The  ordinance  com- 
mands the  marshal  to  seize  and  impound  the  hogs,  and  then,  without 
any  reserve,  wiihout  any  noUee,  by  means  of  which  the  owner  might 
be  able  to  exculpate  himself,  directs  them  to  be  sold  and  the  proceeds 
placed  in  the  ci^  treasuty.  Such  an  ordinance  ia  as  contrary  to 
the  spirit  of  the  charter  (Cincinnati)  as  it  is  ahen  from  the  general 
genius  of  our  institutions." ' 

§622  (350).  Bune  SnbJMt;  Hoties.  — In  North  Carolina  the 
general  principle  was  declared  that  an  ordinance  of  an  incorporated 
town  winch  authorizes  the  property  of  one  man  to  be  taken  from  him 
and  given  to  another,  without  any  iwtice  to  the  owner  or  trial  of  his 
ri^ts,  waS  unlawful.  The  town  authorities,  under  power  given  to 
make  ordinances  for  the  removal  of  nuisances  and  for  the  good  gov- 
ernment of  the  town,  passed  an  ordinance  to  this  effect :  "  That  every 
hog  at  large  in  the  said  town  shall  be  taken  up  and  penned,  and  ad- 
vertised to  be  sold  on  the  third  day ;  and  unless  the  owner  should  pay 
the  charges  (specified  in  the  ordinance)  for  taking  up  and  keeping 

'  DonoTsn  v.   WickdhlUg,  29  Miss,  and  all  costa."     Fort  Smith  v.  Dodson, 

247.      8m  to  same   eCFect   Poppen   v.  46  Ark.   2Qfl.     Such   an  ordinance  is 

Btrfines,  44  II).  362;   Dant  v.  People,  valid,  and   takea  effect  whether  the 

51111.280;   Heiae  v.  Columbia,  6  Rjch.  owner  residea  in  the  town  or  not.    Rose 

404;  Whitfield  v.  LoDgeat.  6  Ire.  (N.  v.  Hardie,  98  N.  Car.  44;  tn/ra,  £  623, 

Ckr.)  Uw,  268;  McKee  n.  HcKee,  8  B.  note. 

Hon.  (Ey.)  433;  Jarman  v.  Patterson,         '  Roaebau^h  v.  Saffin,  10  Ohio,  31, 

7  lion.  (Ky.)  644;    Varden  v.  Mount,  37.    Howeventmay be wlien thepower 

78  Ky.  86;   Paducah  v.  Ragadale,  122  to  forfeit  without  notice  or  prior  legal 

Ky.  425;  92  S.  W.  Rep.  13,  citing  text,  proceedings  is  eiplidUy  conjerred,  it  ia 

Powerto  impoae  penalties  on  the  on'netB  clear  that  the  power,  unless  plainly  and 

of  animate  ninning  at  large  excludes,  expressly  given,  cannot  be  exercised 

by  implication,  the  power  to  enforce  a  without  such  notice  and  previous  ad- 

by-4aw  upon  the  subject  in  any  other  judication;  but  with  these  the  remedy 

wa^;  as,  for  example,  by  a  sale  of  the  may,    if    needful,    be    "prompt    and 

animals  found  at  laige.     Miles  v.  Cham-  strong."    Cincinnati  v.  Buckingham,  10 

bertain.  17  Wis.   446;    supra,   {}  610,  Ohio,  257,  262,  per  Law,  C.  J.    What 

611;    Brophy  u.  Hyatt.    10  Col.  223;  a  a  mnning  at  large.    Kinder  ti.  Gillea- 

Chrtenvilletr.Laoham,87Ga.753.    An  rne,  63  111.  SS;  Case  r.  Hall,  21  111.  632. 

ordinance  directing  the  impounding  and  Text  cited  and  approved  in  I.ambert  o. 

aaU  of  anijjiaU  for  costa  and  expenses,  Kahway,  58  ti.  J.  L.  578,  583,  holding 

but  not  impodnft:  a  pmalt^r,  held  valid  that  the  ccmmon  council  in  exercising 

under  a  cnarter  authorizing  the  im-  a  power  to  revoke  a  license  acta  iudici- 

poundii^ and  sale  "for  any  penalty  ira-  ally;,   and   the   licensee   is  entitled   to 

posed  by  any  ordinance  or  relation,  notice  and  a  liearinff. 
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such  hog,  and  b  sale  is  effected,  the  money  arising  therefrom,  after 
paying  the  charges,  shall  be  paid  over  to  the  ovmer  of  the  said  hog." 
The  validity  of  this  ordinance  was  drawn  in  question,  and  two  points 
were  ruled  by  the  Supreme  Court:  1.  That  the  ordinance  was  rea- 
sonable, and  the  corporation,  under  the  power  above  referred  to,  had 
authority  to  pass  it;  2.  That  it  sufficiently  provided  Cor  notice  to 
the  owner  by  the  impounding  of  the  animal,  and  the  three  days' 
public  advertisement,  and  that  personal  notice  was  not  necessary.' 
In  a  subsequent  case  in  the  same  court  a  similar  ordinance  was  sus- 
tained. It  was  objected  that  it  was  invalid,  because  it  provided  for 
no  judicial  decision  condemning  the  property  to  be  sold.  This  ob- 
jection the  court  regarded  as  insufficient,  "since  the  owner  may,  if 
he  choose,  have  a  full  investigation  of  the  case  by  bringing  an  action 
of  replevin,  as  in  any  other  case  of  distress."  ^ 

S  62-3  (351 ).  Sviui  Sabjact.  —  In  South  Carolina  it  has  been  held 
that  under  authority  to  enforce  by-laws  by  fine,  an  ordinance,  other- 
wise legal,  which  authorized  the  marshal  to  kill  hogs  running  at 
lai^,  contrary  to  the  ordinance,  and  appropriate  them  to  his  own 
use,  was  void.' 

*  Shaw  o.  Kennedj  N.  Car.,  Tenn  and  penaltUi"  authomt*  a  Bne  Bgtiost 

R.  158;  Hellen  v.  Noe,  3  Ire.  (N.  Car.)  those  who  violate  the  ordinaDce  foi>- 

Law,  493.     Same  principle ;    Spitler  v.  bidding  hogs  ruDning  at  large,  and  tho 

Young,  63  Mo.  42,  holding  that  such  an  seizure,   impounding,   and   sale   (upon 

ordinance  was  unauthonzed  aa  a  sani-  notice)  of  the  animals  to  pay  the  fine, 

tary  or  police  regulation  under  power  to  whether  they  belong  to  residents  or  non- 

abate  nuisances.     See  also  Psducab  v,  residents.     Kenneoy  v.  Sowden,  1  Hc- 

Rae9dale,122Ky.  426;92S.W.Rep.  13.  Mullan  (S.  Car.)  Law,  323,  supra;  a.  p. 

»  Whitfield  V.  Longest,  fl   Ire.  (N.  Crosbye.  Warren,  1  Rich.  (S.  Car.)  Law, 

Car.)   Law,   268.      Similar  ordinascefl  385,  Wardlaw,  J.,  dissenting;    HcKee 

have   been   sustained.      Goeselink     v.  v.  McKee,  8  B.  Mon.  (,Ky.)  433;    see 

Campbell,   4   Iowa,   296;   Gilchrist    i>.  Kinder  v.  Gillespie,  63  III.  88.     But  it 

Schmidlii^  12  Kan.  203:  Jeans  ■>.  Mor-  seenis  doubtful,   upon   the  principles 

rison,  99  Mo.  App.  208;  Folmar  e.  Cur-  adopted  in  the  construction  of  powers 

tis,  8S  Ala.  354.   Contra,  Willis  v.  L^ris,  of  tnis  character,  whether  authority  to 

45  lU.  289;    Bullock  v.   Geomble,   lb.  impose  fines  and  penalties  extends  any 

218;    Poppen  ti.   Holmes,   44   111.  362.  further  than  to  the  imposition  of  pecu- 

ButBeeHartu.Albany,9Wend.{N.Y.)  niary  lirux  and  vetudllcs.     See  Mobile 

671 ;   White  v.  Tallman,  26  N.  J.  L.  67;  v.  Yuille,  3  Ala.  137;  White  v.  Tallman, 

Phillips  V.  Alien,  41  Pa.  St.  481 ;  Moore  26  N.  J.  L.  67.     The  power  to  forfeit, 

V.  Slate,  11  l^A,  35;   Knoxville  p.  King,  like  the  power  to  tax,  should  be  given 

7  Lea,  441.   Power  must  be  strictly  pui^  either  eipressly,  or,  at  all  events,  by 

sued,  or  the  sole  will  be  void,  and  the  necettary  implication.    And  it  has  been 

officer  a  trespasser.     Clark  v.  I.«wis,  35  held  that  it  cannot  be  implied  from  the 

III-  41'-  .See  Friday  v.  Floyd,  63  III.  power   "to   impose   reasonable   fines," 

50,  three  judges  dissenting.    Saleisvoid  and  to  cause  "all  such  fines  and  all  such 

where  two  animals  belonging  to  differ-  forfeitures   and   penalties   as   may  be 

«"t  o^era  are  sold  at  once.    lb.  incurred  under  the  laws  and  ordinances 

McRae  o.  O'lAin,  cited  Kennedy  of thecorporation.tobeasscsaed, levied, 

V.  Sowden,  I  McMiillwi  (8.  Car.)  1jb.w,  and  collected."    Cott«r  v.  Doty,  6  OUo, 

323.     But  authority  to  impose  "finet  394. 
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S  624  (352).  mvatj  irill  not  ordlnuUy  nli«Te  against  Valid 
TiattitazM.  —  A  forfeiture  imposed  by  a  municipal  corporation, 
under  legislative  authority,  for  a  violation  of  a  valid  by-law,  and  in- 
flicted as  a  penalty  for  such  violation,  cannot  be  relieved  against  in 
equity,  unless,  perhaps,  where  peculiar  circumstances  furnish  grounds 
for  equitable  interposition,  the  general  doctrine  being  that  equity 
may  relieve  against  forfeitures  declared  by  contract,  but  not  against 
thoae  expressly  declared  or  authorized  by  statute.' 

I  625  (353).  Pow«r  to  anforce  by  ImprlaoniiMiit  mnet  be  bx- 
prauly  given.  —  In  this  country  it  is  not  unusual  to  provide,  in  the 
organic  act  of  municipal  corporations,  that  if  fines  for  violation  of 
by-laws  or  ordinances  are  not  paid,  the  offender  may  be  committed  to 
prison  for  a  limited  period.  And  in  respect  to  some  offences  pub- 
Uc  in  their  character,  the  power  to  imprison  in  the  first  instance  is 
often  conferred.'  It  is  scarcely  necess^y  to  add  that  unless  the  au- 
thority be  plainly  given,  it  does  not  exist;  and  when  given,  before 
it  can  be  exercised  there  must  be  a  judical  ascertainment  by  a  com- 
petent tribunal  or  magistrate  of  the  guilt  of  the  party.* 

*  Taylor  t>.  Carondelet,  22  Mo.  105  nance,  "to  fine  or  imprison,  or  to  fine 

(forfeiture  clause  in  lease);    Peachy  v,  and  imprison,  or  to  sentence  to  tabor, 

SoEoeiset,  1  Str.  447;  Gorman  v.  iJow,  and  in  the  event  the  fine  and  costs  are 

2  Eklw.  Ch.  (N.  Y.)  324;    Keating  v.  not  pud  to  require  the  offender  to  work 

Sparrow,  1  Ball  k  Beat.  3S7 ;  Maiyland  out  the  fine  and  coats  under  the  direc- 

V.  Baltimore  &  O.  R.  Co.,  3  How.  (U.  S.)  tion  of  the  city  authorities,"  a  money 

534.  f.nt  and  a  tenlence  to  lobar  cannot  be 

'  Barter  ti.   Commonwealth,   3   Fa.  imposed  in  one  and  the  same  case,  un- 

263;  New  Orieaoa  o.  Coetello,  14  La.  less  the  labor  is  added  odW  aa  a  mode 

An.  37;  Buriingtoo  v.  Kellar,  18  Iowa,  of  enforcing  payment  of  the  fine.    Ex 

68;    London  v.   Wood,    12  Mod.   674;  parU  Amuston,  84  Ala.  21;    Ex  parte 

Bab  V.  Clerit,  F.  Moore,  411;   CUrke'a  Reynolds,  87  AU.  138.     It  has  been 

Case,  5  Co.  64 ;  1  Roll.  Abr.  364 ;  Com.  held  that  express  statutory  authority 

lUg.  By-Law,  E.  1 ;  Chilton  v.  London,  is  necessary  to  the  validity  of  a  provi- 

Ac  R.  Co.,  16  H.  &  W.  212;   King  v,  aion  of  an  ordinance  autboriiing  per- 

Merchant  Taylors' Co.,  2  Lev.  200;  Ex  sons  violating  the  same  to  be  committed 

parte  Bollig,  31  III.  88;  Flota  v.  Sachs,  to  the  cA«fn  gang  to  work  on  the  ci^ 

54  Ind.  165;    Topeka  v.  Boutwell,  63  atreets.     Carr  v.  Conycrs,  84  Ga.  287; 

Kan.  20;    Burli^ton  c.  Stockwell,   6  Williams  v.  Sewell.  121  Ga.  665.     But 

Kan.  App.  669;   &  Kamas,  citiee  have  if  the  council  should  pass  an  ordinance 

the  power  to  punish  by  fine  and  im-  providing  as  authorized  by  the  charter 

piisonment    violations    of    ordinancea  not   only  a   fine  as  a  punishment  for 

unposing  lioense  taxee  on  occupations,  a    violation,  but    also    for    imprison' 

Lebanon  v.   Zanditon,  76  Kan.  273;  meut  without   any    authority  in  the 

Fretwell  v.  Troy,  18  Kan.  271.  charter,   the  unnvihonxed  promeion  i» 

'  Burnett,  /n  re,  30  Ala.  461.     Ex  aeparabte  from  the  authoriaed  provision 

porteMoore,  62  Ala.  471;  /nreSemple,  for  punishment  by  fine,  and  may  be 

10   Kan.   App.  166;    State  v.  Bright,  rejected  without  rendering  the  entire 

38  La.  An.  1 ;    Bolton  v.  Veliinee,  94  oniinance  void.    Doran  8.  Camdea,  64 

Va,  393,  citing  text.  N.  J.  L.  666;   Sterling  v,  Camdea,  65 

Where  the  charter  authoriiea  the  N.  J.  L.  190;  Marcovita  c  Oollina,  65 

mayor  and  city  council,  on  conviction  N.  J.  L.  193. 
of  any  person  for  \-iolatlon  of  an  ordi-        Charter  power  to  puniah  violatjona 


.dr,yGoogIe 


962                                      UCNICIPAL  CORPORATIONS  §  626 

J  626.  Power  to  Impoie  Ooats  u  Part  of  Peiulty.  —  If  the  oidt- 
naDce  does  not  contain  any  provision  for  the  payment  of  costs,  none 
are  recoverable,  althou^  the  municipality  may  by  statute  have  au- 
thority to  require  the  payment  of  costa  as  a  part  of  the  penalty.'    But 

of  ordinances  "by  finee,  imprisoiunent,  an  alternative  to  the  impoffltioD  of  a 

labor,  or  other  penalty  prescribed  by  fine.     Leonard  v.   Ektonton,   126  Ga. 

ordinance  "will  authorize  the  city  coun-  63;   Shuler  c.  Willis,  126  Ga.  73. 
cil   to  prescribe  as  punishment  either         Fines  for  the  violation  of  ordinances, 

fine  or  imprisonment  (not  both),  and  held,  under  special  cliarter  provisions, 

a  imprisonment  as  means  of  en-  collectible  by  commitment  of  the  pei^ 

.   .t  _   c__      r._:___j_i.    -  \y  fieri  /acias,     Huddleson  «. 

,  Ohio  St.  604.  The  power  to 
fornia,  the  court  seems  to  have  recog-  punish  offenders  by  fine  or  impiiaon- 
nized  liie  implied  or  incidental  authorily,  ment,  conferred  upon  a  municipal  eor- 
o!  the  city  council  to  provide  for  com-  poration,  does  not  mdude  the  authority 
mitment  as  a  roeaos  of  enforcing  pay-  to  coerce  the  ^3mient  of  a  fine  by  im- 
mentof  a  valid  fine.  In  Ez  parte  Green,  prisonment.  Brieswick  r.  Brunswick, 
94  Cal.  387,  the  statute  authoriied  the  51  Ga.  630.  Where  on  ordinance  pro- 
city  "to  impose  fines  and  penalties,  and  vided  that  a  convicted  person  should 
foileitures  for  any  and  all  violations  of  forfeit  a  sum  "not  exceedins  five  hun- 
ordinancca,  and  for  any  breach  or  vio-  drcd  doUara,  and  may  be  imprisoned 
lation   of    any   ordinance    to   fix    the  not  exceeding  sixty  akjB,  or  both,"  a 

Koalty  by  fine  or  imprisonment  or  sentence  to  pay  a  fine  of  one  hundred 
th.  An  ordinance  provided  that  dollaiB  or  perform  sixty  days'  work  on 
violations  should  be  punishable  by  the  public  streets,  was  held  to  be  void, 
imprisonment  for  ten  days  and  by  fine  the  latter  clause  b^ng  unauthorised  by 
of  a  specified  amount,  and  that  jud^-  the  ordinance,  and  the  whole  sentence 
ment  of  a  fine  should  direct  that  m  being  uncertain  and  in  the  alternative. 
default  of  payment  the  defendant  ^x  parte  Uartini,  23  Fla.  343.  Author- 
should  be  committed  to  jail  until  the  ity  to  enforce  penalties  for  violations  of 
floe  be  satisfied  by  one  day's  imprison-  ordinances  by  "dietreat  and  aale"  of 
ment  for  everjr  two  doltan  of  nne  re-  property  must  be  expressly  or  plainly 
maining  unpaid.  The  provision  for  granted.  White  «.  Tallman.  26 14.  J.  L. 
commitment  was  sustained  ss  incident  67;  Bergen  t>.  Clarkson,  1  Halst.  (N.  J.) 
to  and  a  vaUd  exercise  of  the  power  to  352. 

enforce  and  collect  fines.  iSAorpsietn,  In  a  civil  suit  for  a  pentUtjf  for  viola- 
J.,  said,  —  "The  power  to  impose  fines  tionof  an  ordinance,  imprisonment  can- 
is  clearly  conferred,  but  no  mode  ia  not  be  adjudged  sgunst  the  defendant, 
provided  for  their  collection.  We  Kinmundy  v.  Hahan,  72  111.  462.  A 
think  in  such  a. case  it  is  clearly  within  law  autboriiing  a  munidpal  corpora- 
the  power  of  the  municipal  corporation  tion  to  recover  a  fine  for  breach  of  a 
to  adopt  any  reasonable  mode  for  the  police  regulation  doee  not,  without  ex- 
enforcement  of  the  payment  of  any  press  provision  therefor,  authoriie  the 
fine  that  it'  is  autborited  to  impose,  arrest  and  criminal  prosecution  of  the 
The  payment  of  fines  has  always  been  offender.  State  v.  Ruff,  30  La.  An. 
enforced  by  imprisonment."  See  also  497.  And  in  England,  likewise,  sqch  a 
Er  porte  Sfatteiy,  3  Ark.  484.  powercannot  be  conferred  by  the  crown 
It  has  been  declared  that  the  power  and  can  only  exist  by  authority  of 
to  commit  an  offender  where  a  fine  ia  parliament  or  a  special  custom.  Clerk 
authorised  to  be  imposed  can  only  be  v.  Tucket,  3  I^ev.  281 ;  b.  c.  2  Vent.  183; 
exercised  by  a  commitment  until  the  Lee  r.  Wallis,  1  Kenyon,  292;  Sayer, 
fine  and  costs  be  paid,  and  not  by  way  263 ;  Adley  t.  Reevee,  2  Maule  4  Sel. 
of  punishment  to  the  offender  for  the  60;  Wille,  179;  Glover,  311.  Verbal 
offence  committed.  Tomlin  b.  Cape  order  of  police  majtiatrate  will  not  just- 
May,  63  N.  J.  L.  429,  434.  See  also  ify  polioe  officer  in  holding  a  person  in 
Calhoun  If.  Little,  106  Ga.  336:  Bayonne  custody  for  the  non-payment  of  a  fine 
V.  Herdt,  40  N.  J.  L.  264;  BregEUglia  imposed  for  the  breach  of  a  municipal 
V.  VineUnd,  53  N.  J.  L.  168.  But  it  la  ordinance.  Odell  o.  Schroeder,  58  lU. 
otherwise  when  the  statute  exnressly  353. 
authorizes  commitment  for  a  term  te  '  Leonard  v.  E^tonton,  126  Ga.  63. 
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the  power  to  impose  costs  as  a  part  of  the  penalty  cannot  be  implied ; 
it  must  be  plainly,  if  not  expressly,  conferred,  and  a  provision  im- 
ponng  costs  as  a  part  of  the  penalty,  made  without  statutory  au- 
thor!^, is  void.* 

An  ordinance  containing  an  unauthorized  provision  imposing 
costs  is  not  thereby  rendered  void  in  its  entirety.  The  unauthorized 
provision  may  be  rejected  and  the  remainder  of  the  ordinance  stand.' 

On  whom  Ordinances  are  binding,  and  who  mutt  notice  them. 

§  627  (354).  W&o  bound.  —  In  England  the  by-laws  of  a.  munici- 
pal corporation  bind  not  only  the  members,  but,  if  they  are  general 
in  their  nature  and  purposes,  and  not  limited  to  any  particular  class 
or  description,  but  intended  to  extend  to  all  pers(nis  coming  within 
the  local  jurisdiction  of  the  corporation,  they  hind  aU,  whether  mem- 
bers or  strangers,  and  aU  must  take  notice  of  them  at  their  peril.  And 
by-laws  made  by  a  municipal  corporation  with  respect  to  a  liberty 
or  franchise  granted  them,  with  local  jurisdiction  beyond  the  limits 
of  the  municipality,  are  as  binding  upon  persons  going  into  the 
liber^,  as  the  by-laws  of  the  city  upon  those  who  come  within 
its  walls.' 

\  628  (355).  Same  8nb]Mt.  —  So,  also,  in  this  eountry  it  is  settled 
that  valid  ordinances  bind  not  only  the  inhabitants  of  the  corporation, 
but  alao  strangers  or  non-residents  coming  within  its  limits.  These, 
for  the  time  being,  are  regarded  as  inhabitants,  and  liable  in  the  same 
manner  for  violations  of  ordinances.*  So  far  is  plain.  But  suppose 
a  person  living  without  the  limits  of  the  corporation  suffers  his  cattle 
or  property  to  stray  into  it  and  violate  its  ordinances.     Here  two 

)  Leonard  c  Eatoaton,  126  Gn.  63;  any  of  its  incoiporated  suburbs,"  held 

Moody  V.  Willuunaburgti,  120  Ky.  192;  not  to  extend  to  the  city  of  Lafayette, 

88  &  W.  Rep.  1076;  State  s.  Caotleny,  subsequently  added,  by  act  of  the  lesis- 

34  Minn.  1,  7;   Bayonne  e.  Herdt,  40  lature,  to  the  city  of  New  Orleans.   New 

N.  J.  L.  264.  Orle&na  n.   Anderson,  9  La.   An.  323. 

*  State  V.  Cantieny,  34  Minn.  1,  7.  See  infra,  i  628. 

■  mUc.  105,  107;  Glover,  289,  290;         '  Heland  v.  Lowell,  3  Allen  (Mosa.), 

London  e.  V&nacre,  1  Ld.  R^m.  496;  407;  Whit&eld  v.  LongeBt,  6  lie.  Law 

Balk.  143;    Fierce  v.  Bartrum,  Cowp.  (N.   Car.),  268   (approving   Pierce  v. 

270;    Fasakerly  v.  Wiltshire,  1  Stia.  Bartrum,  Cowp.  270) ;  Common  wealth 

469;   EJrk  v.  Nowill,  1  Term  R.  113;  v.  Plaisted,  148  Mass.  375,  382,  dUng 

ButcheM"  Co.  tr.  Mercy,  1  H.  Bl.  370.  text.    See  also  Buffalo  v.  Webster,  10 

Commonwealth  t>.  Plaisted,  148  Hass.  Wend.  (N.  Y.)  100;  Com'nof  Wilming- 

37S,  382.    Do  not  bind  beyond  limiU  o/  ton  ».  Roby,  8  Ire.  Law  (N.  Car.),  250; 

auAaritedjvrit^cHon.    See3Hod.l58;  Gom'rs  of  Plymouth  v.  Fettijohn,  4 

T,  Jones,  144;    2  Brownl.   177:    Hob,  Dev.  Law,  691;   Strauss  v.  Pontiac,  40 

211;  HuU.  6;   11  Rep.  53:  Godb.  252.  111.  301;  Charleston  v.  Pepper,  1  Rich. 

An  ordinance  potoed  m  1834,  prohibit  (S.  Car.)  Law,  364;  Charleston  t>.  King, 

iwt  the  erection  of  "stables,  Ac.,  in  the  4  McCord  (S.  Car),  487;  Marietta  v. 

interior  of  the  city  <4  New  Orieaua,  or  Fearing,  4  Ohio,  427 ;  Dodge  tr.  Gridley, 
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questions  may  arise:  1.  Can  such  property,  being  ioithin  the  cor- 
poration, be  dealt  with  the  same  as  if  it  belonged  to  an  inhabitant 
of  the  corporation  ?  It  is  held  that  it  can.'  2.  Can  such  non-reaideni 
owner  be  made  amenable  ■peraonaUy  to  a  penalty  to  the  corporation  f 
In  other  words,  has  a  corporation  power,  unless  expressly  conferred, 
to  provide  for  collecting  a  penalty  from  a  non-resident  who  suffers 
his  property  to  violate  an  ordinance,  but  who  himself  was  at  the 
time  without  the  corporate  limits?  This  remains,  perhaps,  to  be 
settied;  though  it  is  certab  that  ordinances  will  not  be  construed 
to  extend  to  persons  living  without  the  corporation  and  not  being 
within  it,  unless  such  on  intention  plainly  appears.' 

§  629  (356).    Xotlcs.  —  All  persons  upon  whom  ordinances  are 
binding  are  hound  to  take  notice  of  them.*    But  where  a  party  is 

10  Ohio,  173;  Homej  o.  Sloan,  1  Smith  'Plymouth  n.  PettJjohn,  4  Dev. 
(Ind.),  136;  Kennedy  v.  Sowden,  1  Law  691.  InabiJity  to  punish  non- 
McMuUan  (S.  Car.),  323;  Bott  v.  Pratt,  resident  owner  criminally  m  respect  to 
33  Minn.  323;  KnoKvillev.  King,  7I«a,  property  within  corporate  limits,  see 
441.  Taxation  ai  non-residents  using  Reed  v.  People,  1  Park.  Cr.  Rep.  481. 
Htreetfl.  Post,  \  1166,  note.  When  the  Power  "to  make  such  prudenti^  mien 
power  of  a  municipal  ooiporation  to  and  regulationa  as  may  seem  necesBai; 
Ucense  the  ownera  and  drivers  of  milk  for  the  better  improving  of  the  common 
wagons  and  other  vehicles  is  not  ex-  lamU  of  a  town,"  &.a.,  extends  only  to 
presaly  reetricted  to  those  residing  n^ulations  as  between  those  who  have 
within  the  city  limits,  there  is  no  un-  the  right  to  enjoy  them  in  common,  but 
just  or  unfair  discrimination  in  exact-  does  not  confer  the  power  of  imposing 
ing  B  license  of  all  enjojring  such  use  of  a  penalty  for  (resptw«ea  by  tbrangen; 
the  streete,  and  a  mSkman  remding  for  such  acts  the  town  must  pursue  its 
Quttide  the  city,  but  driving  his  milk  common-law  remedy.  Foster  c.  Rhoad, 
wafon  therein,  jnay  be  taxed  under  the  19  Johns.  {N.  Y.)  191.  See  also  People 
ordmaace.  Mason  «.  Cumberiand,  92  c.  Works,  7  Wend.  (N.  Y.)  4S6.  HoUa- 
Hd.  451,  dUiw  Tomlinson  v.  Indian-  day  t>.  Matsb,  3  Wend.  (N.  Y.)  142. 
apolis,  144  IndT  142.  City  held  not  to  have  power  to  require 
'  Whitfield  V.  Longest,  6  Ire.  Law  a  hcense  tax  from  non-resident  owners 
(N.  Car,),  2S8;  Goeselink  v.  Campbell,  of  wagons  engBfed  in  hauling  into  and 
4  Iowa,  296,300;  Reed  o.  People,  1  out  of  the  city  for  hire.  St.  Charles  n. 
Park.  Ct.  Rep.  481;  Rose  v.  Hardie,  NoUe,  51  Mo.  122.  See  Index,  VeAf- 
98  N,  Car.  44;  Jeans  v.  Morrison,  99  cUt.  Ordinances  cannot  have  an  txtrtt- 
Ho.  App.  208;  Folmar  v.  Curtis,  8fl  taritorvU  effect,  unless  the  power  be 
Ala.  354,  citing  text.  Supra,  {  620,  note.  pWnly  conferred  upon  the  corporation. 
The  point 'was  also  ruled  the  same  way  Strauss  o.  Pontiac  (liquor  ardinanoe), 
In  Spitler  v.  Young,  63  Mo.  42 ;  but  the  40  HI.  301 ;  Goeseliak  v.  Campbell.  4 
ordinance  was  construed  not  to  apply  Iowa,  296;  Robb  v.  Indianapolis,  38 
to  a  caae  where  the  hc^  owned  outside  Ind.  49;  Chicago  Packing  Co.  v.  Chi- 
ot  the  corporation  escaped  from  a  pen  cago,  88  111,  221.  Whether  a  party  re- 
in consequence  of  a  flood,  over  which  gidu  viUhiji  Ihe  limxtt  embraced  by  an 
the  owner  had  no  control,  which  washed  ordinance  is  a  question  of  fact.  Lou- 
the  pen  away,  and  where  the  owner  was  isiana  Bd.  of  Health  v.  Fooley,  1 1  La. 
uung  diligence  to  reclaim  them.  Wag-  An.  743;  Police  ■lury  v.  Villaviabo, 
Tier,  J.,  says;  "While  the  hogs  in  this  12  La.  An.  788 ;  New  Orleans  o.  Boudro, 
ease  were  found  in  the  streets,  yet  they  14  La.  An.  303.  See  supra,  J  627. 
were  not  there  within  the  meaning  ana  *  Palmyra  v.  Morton  (sidewalk  ordt- 
spirit  of  the  ordinance,  which  was  de-  nance),  25  Mo.  693;  Buffalo  v.  Web- 
signed  to  prohibit  hogs  from  running  ster,  lO  Wend.  (N.  Y.)  100;  Com- 
at  large  in  the  ordinary  sense."  monwealth  v.  Plaisted,  148  Vbiaa.  375, 
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liable  to  a  penalty  if  he  does  not  do  a  given  act  upon  notice,  a  news- 
paper notice  is  not  sufficient,  unless  that  mode  is  pointed  out  by  the 
law,  or  general  power  is  given  to  the  corporation  embracing  within 
it  the  authori^  to  prescribe  the  kind  and  manner  of  notice.* 

Ordinances  relating  to  Pvblic  Offencea, 

§  630  (366).  DlBthtctloa  betv«BB  Laws  «itd  By-LawB;  OoDcm- 
nnt  Prohibliioiu,  Ac.  —  Statute  law  and  by-laws  are  intended  to 
meet  different  wants  and  exigencies,  and  to  serve  different  purposes. 
The  former,  when  general  in  its  nature  and  operation,  is  intended  to 
furnish  a  rule  for  the  government  of  the  people  of  the  State  every- 
where. The  latter,  made  by  the  corporation  under  derivative  au- 
thority, are  local  regulations  for  the  government  of  the  inhabitants 
or  the  regulation  of  the  local  concerns  of  the  incorporated  place; 
and  of  course  they  must  be  void,  unless  specially  authorized  by  the 
charter  or  organic  act  of  the  corporation,  whenever  they  are  repug- 
nant to,  or  inconsistent  with,  the  general  law  of  the  land.  No  im- 
plied power  to  pass  by-laws,  and  no  express  general  grant  of  the 
power,  can  authorize  a  by-law  which  conflicts  with  the  statutes  of 
the  State,  or  with  the  general  principles  of  the  common  law  adopted 
or  in  force  in  the  State,' 

382,  citing  text;  Emporia  v.  Becker,  way  Co.  e.  Calderwood,  89  Ala.  247,  a 

76  Kan.  181;  90  Pac.  Rep.  978.    See  personal  injury  case,  plaintiff  ia  held 

"-"■  -f.  People,  1  Park.  Cr.  Rep.  481;  to  be  cKarged  with  knmUedge  of  a      ' 

f  London  o.  Vanacre,  12  Mod.  prescribed  Djr  ordinance  that  streel 

272;    Glover  on  Corp^  207,  290;  be  stopped  on  the  farther  side  of  the 

...       _  ,       w    _  ,    .„  .. jj  j^ 

Com- 

.  Car.), 

ordioaoces,  a  complaint  eettiog  forth  257. 

a  violation  of  an  ordinance  need  not  ■  AiOe,   {{  £87,  589,  690-602;   sm 

recite  it,  —  a  reference  to  ite  niunber  alao  poal,  {  746  et  seq.,  749  et  aeq.,  and 

is  sufficient),     /n^,  {  639.     Where  a  cases ;  New  Hampton  e.  Conroy,  56 

city  having  an  ordinance  prohibiting  Iowa,  498;  Foster  v.  Brown,  55  Iowa, 

Vie  slara^  of  feriUizert  withm  the  coi-  686;    State  v.  Lee,  29  Minn.  445.     An 

I>orate  hmitc,  allowed,  without  objec-  ordinance  authorizing  the  licenmn^  of 

tion  or  warning,  a  railroad  company  to  an  occunilion  wAicA  it  illegal  and  cnmir 

eiect  expeoaive  storehouses  to  accom-  nal  under  the  general  law  of  the  State 

modate  its   traffic  in  eucb  merchan'  is  null  and  void.    A  license  issued  under 

dise,  it  was  held  that  the  city  was  ea-  such  an  ordinance  is  no  defence  against 

topipfd    from    asserting    its    ordinance  an  indictment  under  the  general  law. 

against  the  cmupany;    and  that  the  State  v.  Lindsay,  34  Ark.  372  (keeping 

iBUTOod,   being   bound   to   deliver   its  a  gaming  table). 

frught  in  the  city,  was  not  included  in  An  ordinance  making  that  loAicA  is 

the  terms  of  the  ordinance.    Mayor  of  a  crime  under  the  gejiercXlaxo  an  offence 

Athena  v.  Geoigia  R.  R.,  72  Ga.  800.  against  the  town,   held  to  be  void. 

Am  to  ettoppel  see  also  Atlanta  o.  Gate  State  t>.  Keith,  94  N.  Car.  933  (resisting 

aty  Gas-Ligbt  Co.,  71  Go.  106;   post,  officer),    citing   Town  of   Washin«cton 

H  1042,  1457.  V.  Hammond,  76  N.  Car.  33;   State  v. 

Id  North  Birmingham  Street  Rail-  Langston,  88  N.  Car.  692;    State  9. 


CSty  of  London  o.  Vanacre,  12  Mod.  prescribed  oy  ordinance tliat  streetcars 
270,  272;  Glover  on  Com^  207,  290;  be  stopfied  on  the  farther  side  of  the 
Enoxville  v.  Kin^,  7  Lea  (Tenn.),  441,   intersecting  street  to  receive  and  de- 
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5  631  (367).  Suae  Snblect.  — The  laws  of  the  State  operate 
withia  the  limits  of  municipal  corporations  and  upon  their  inhab- 
itants the  same  as  elsewhere,  unless  it  is  otherwise  clearly  provided 
in  the  charter,  or  hy  some  statute  of  the  State;  and  unless  so  pro- 
vided, in  case  of  conflict  between  laws  and  by-laws,  the  latter  must 
give  way.  But  the  State  may,  and  03  to  local  matters  frequently 
does,  except  municipal  corporations  from  the  operation  of  its  laws, 
and  either  provides  a  special  law  for  them  or  authorizes  them  to  pro- 
vide special  regulations  for  themselves;  and  when  this  b  done 
there  is  no  conSict.  But  these  local  laws  and  reguladons  are  at  all 
times  subject  to  the  paramount  authority  of  the  legislature.  Ques- 
tions of  difficulty  have  arisen  in  consequence  of  grants  of  power  to 
municipal  corporations  to  make  ordinances  respecting  maiiers  and 
acts  alTeady  regvlated  by  general  statute,  and,  if  criminal  in  their 
nature,  punishable  under  the  laws,  of  the  State.  Hence,  the  same 
act  comes  to  be  forbidden  by  general  statute  and  by  the  ordinance 
of  a  municipal  corporation,  each  providing  a  separate  and  different 
punishment.  The  same  transaction  may,  if  complex  in  its  nature, 
be  in  one  part  of  it  an  offence  against  Uie  general  law,  and  in  an- 
other against  the  by-law;  but  such  cases  present  no  difficulty. 
But  can  the  same  act  be  twice  punished,  once  under  the  ordinance 
and  once  under  the  statute  ?  The  cases  on  this  subject  cannot  be 
reconciled.  Some  hold  that  the  same  act  may  be  a  double  offence, 
one  agunst  the  State  and  one  against  the  corporation.  Others 
regard  the  act  as  constituting  a  single  offence,  and  hold  that  it  can 
be  punished  but  once,  and  may  be  thus  punished  by  whichever 
party  first  acquires  jurisdiction. 

BrittaJB,  SB  N.  Cftr.  574;   Cetttreville  ties,  and  the  le^islatim  has  from  time 

«.  Bfiller,  57Iowa,  £6;  People  f.  BrovD,  to   time   exercised  that   right.     But 

2  Utah,  462  (an'  oidin&nce  creating  and  when  ezcluaive  control  is  not  detuJy 

KniBhing  the  offence  of  BssBiUlt  and  surrendered,    each     jurisdiction     may 

tX/ety  declared   void).     But  see  Ex  make  and  enforce  laws  concurrently, 

parte  Douglass,  1  Utah,  lOS,  where  an  Harrison  v.   State,  9  Mo.  £26,  530; 

ordinance  to   puoish   persons   keeping  Baldwin  v.  Green,  10  Mo.  410;    State 

a  house  for  gaming  purposes  was  held  e.  Binder.  38  Mo.  450 :   State  n.  Clarke, 

to  be  authorized  by  the  charter  of  Salt  54  Mo.  17 ;  State  o.  Vic  E>e  Bar,  68  Mo. 

Lake    City,    though    the    aCrence   was  396;     State   v.   Harper,   58   Ho.   531; 

punishable  by  the  general  law  of  the  State  v.  Gordon,  60  Mo.  383;    State  v. 

State.     In   litdiana,   a  statute  forbid-  Wiater,  62  Mo.  592;   State  o.  Willard, 

ding  towns  to  punish  offences  which  39  Mo.  App.  251;    Kemey  v.   Barber 

are  provided  for  by  general  law,  is  held  Asphalt  Pav.  Co.,  86  Mo.  App.  573; 

cotiBtitutional.    Jett  t>.  Richmond,  73  State  v.  Kessella,  120  Mo.  App.  233. 

Ind.  319;   Indianapolis  t>.  Huegele,  115  By   statute   a  municipal    corporation 

Ind.  581.  had  "ezc/uMoe  power  to  restrain,  r^;u- 

3fis«ouri.    The  courts  of  this  State  late,    license,   tax,  or  suppress   dram 

have    recognised    the    power    of    the  shops."    It  was  held  that  an  oidinancs 

legislature  to  surrender  exclusive  con-  of    the    municipality   authorising   the 

%n\  of  miedemeanors  to  municipali-  sale  of  liquors  on  Sunday  superseded 
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S  632  (368).  Aathor'i  aonelndoiu.  —  In  view  of  the  somewhat 
strict  construction  of  grants  of  corporate  powers,  ebewhere  ex- 
plained and  illustrated,  and  of  the  subordinate  nature  and  purposes 
of  by-laws,  the  foUowing  rules,  althou^  seeming  to  rest  on  sound 
principles,  are,  in  view  of  the  deci^ons,  stated  with  some  distrust  of 
their  entire  correctness;  I.  A  general  grant  of  power,  such  as  mere 
authority  to  make  by-laws,  or  authority  to  make  by-laws  for  the 
good  government  of  the  place,  and  the  like,  should  not  be  held  to 
confer  authority  upon  the  corporation  to  make  an  ordinance  punish- 
ing an  act  —  for  example,  an  assault  and  battery  —  which  is  made 
punishable  as  a  criminal  offence  by  the  laws  of  the  State.'  The 
intention  of  the  State  that  the  general  laws  shall  not  extend  to  the 
inhabitants  of  municipal  corporations,  or  that  these  corporations 
shall  have  the  power,  by  ordinance,  to  supersede  the  State  law,  will 
not  be  inferred  from  grants  of  power  general  in  their  character;  nor 
will  such  authority  in  the  corporation  be  held  to  exist  as  an  implied 
or  incidental  right.  II.  Where  the  act  is,  in  its  nature,  one  which 
constitutes  two  offences,  one  against  the  State  and  one  against  the 
municipal  government,  the  latter  may  be  constitutionally  authorized 
to  punish  it,  though  it  be  also  an  offence  under  the  State  law;  but 
the  legislative  intention  that  this  may  be  done  ought  to  be  manifest 
and  unmistakable,  or  the  power  in  the  corporation  should  be  held 
not  to  exist.'    III.   Where  the  act  or  matter  covered  by  the  charter 

6  statutoiy  provision  making  it  &  mis-  authority  to  enact  eueh  an  ordioance. 
demeanor  to  do  bo.  State  v.  Kesselis,  Moran  v.  Atlanta,  102  Ga.  840.  The 
120  Mo.  App.  233;  96  S.  W.  Rep.  494.    general  wdfare  daute  in  a  charter  does 

'  Text  approved  State  v.  Laiigaton,  not  authorize  the   passaee  of  an  or- 

SS  N.  Car.  692;   Uoran  v.  Atlanta,  102  dinance  prescribing  a  different  mode  of 

Ga.  840,  843,  quoting  and  approving  trial  and  punuAmetU  tn  addUion  to  that 

t«xt.  provided  for  hy  the  general  criminal 

*  HugKes  V.  People,  S  Colo.  636,  code  of  the  State,  for  tiarboring  and  en- 

538,  citing  text;   Hood  p.  Von  Glahn,  ticing  seamen.    Savannah  c.  Huasey,  21 

88  Gft.  405;    Mor&n  v.  Atlanta,   102  Ga.  80.    The  )>ower  of  municipal  coi^ 

Ga.  840j  844,  quoting  text;  Ex  parte  porations  to  legislate  respecting  offences 

Bourgeoiae,  60  Miss.  663,  670,  citing  fuUycoveredby  the  State  law  is  denied, 

text.  and  the  general  subject  is  largely  and 

Oeorgia.  An  act  that  is  already  satisfactorily  discussed ;  and  it  b  well 
made  penal  by  a  State  statute  may  remarked  that,  in  such  cases,  "the  law 
be  prohibited  by  onlinance,  when  ex'  of  the  State  is  the  law  of  the  corpora- 
press  statutory  authority  therefor  is  tion;  and  they  cannot  make  another 
conferred  upon  the  municipality.  Hood  law  of  themselves."  The  following  is 
V.  Von  Glatin,  88  Ga.  405;  Littlejohn  extracted  from  the  opinion  delivered 
V.  Stells,  123  Ga.  427.  But  it  cannot  by  a  very  able  judge:  "Under  the 
be  done  unless  there  is  express  and  general  grant  of  power  [to  pass  all 
specific  I^islative  authority  therefor,  such  ordinances  as  may  seem  necessary 
Horanu.  Atlanta,  102  Ga.  840:  Kassell  for  the  security,  welfare,  &o.,  of  the 
V.  Savannah,  109  Ga.  491;  Penniston  city]  the  city  authorities  may  cover 
0.  Newnan,  117  Ga.  700;  Thrower  v.  all  [proper]  coses  not  [provided  for  by 
Atlanta,  124  Ga.  1.  The  general  wel-  the  paramount  authorities  of  the  State. 
fare  clause  is  not  sufficient  to  confer  All  those  ordinances  regulating  cem&- 
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or  ordinance,  and  by  the  State  law,  is  not  essentially  criminal  in  its 
nature,  and  is  one  which  is  generally  conHded  to  the  supervision 
and  control  of  the  local  government  of  cities  and  towns,  but  is  also 
of  a  nature  to  require  general  legislation,  the  intention  that  the 
municipal  government  should  have  power  to  make  new,  further, 
and  more  definite  regulations,  and  enforce  them  by  appropriate 
penalties,  will  be  inferred  from  language  which  would  not  be  suf- 
ficient were  the  matter  one  not  specially  reUting  to  corporate  duties, 
and  fully  provided  for  by  the  general  laws.  Such  are  the  general 
principles  which  may  be  extracted  from  the  authorities,  but  the 
exact  state  of  the  law  will  more  satisfactorily  appear,  and  indeed 
can  only  be  seen,  by  reference  to  the  adjudicated  cases;  accordingly, 
the  leading  cases  upon  the  subject  are  stated  in  the  note,'  and  in 

teiies,    commons,    marketa,    vehicles,  dpality  No.  1 1.  Wilaon,  5  Ia.  An.  747; 

fires,  exhibitiona,  lamps,  licensea,  wat«r  State  v.   Cowen,  29  Mo.  330  (furious 

works,  watch,  pohce,  city  taxes,  city  driving);     St.   Louis  v.   Cafferala,   24 

officers,     healtli,    nuisances,    &c.,    are  Mo.  94  (Sunday  ordinances);    Amboy 

Intimate  and  proper.     Nay,  I  might  v.  Sleeper,  31  111.  499;  State  v.  Ledford, 

to  further,  and  concede  that  where  a  3   Mo.   102;    Independence  t>.   Moore, 

tate  law  defines  an  offence  generally,  32  Mo.  392;    McLaughlin  v.  Stevens, 

and  prescribes  a  puniahmcnt,  without  2  Cianch  C.  C.  148;  St.  Louis  v.  Benti, 

reference  to  the  place  where  it  is  com-  11  Mo.  01  (ordinance  against  vagrants); 

mitted,  in  town  or  country,  and  the  United  Statee  v,  BoUy,  3  Cranoh  C.  C. 

act,   when  committed  in  the  streets  656;    Jefferson  CHty  v.   Courtmire,  7 

and  public  places  of  the  city,  would  Mo.    6S3    (ordinance    against    riots);    - 

'        ■-      ■    '^     ■■■     -'  -  '  "    -      -'     '"'T.£Po-    '■'    ■ 


.  attended  with  circumstaaces  of  Davis  v.  State,  i  Stew.  £  Port.  (Ala.) 
aggravation,  Buch  as  an  affnjr,  for  in-  83;  State  v.  Flunlcett,  3  Harnson 
stance,  the  corporate  authorities,  with  (N.  J.),  5  ;  Rice  i>.  State,  3  Kan.  141 ; 
a  view  to  BUppresa  this  special  mischief,  Rogers  v.  Jones,  1  Weod.  (N.  Y.)  237 ; 
might  probably  provide  against  it  by  Mayor,  Ac.  of  New  York  v.  Hyatt,  3 
ordinance.  And  this  is  going  quite  far  E.  D.  Smith  (N.  Y.),  156;  Borough  of 
enough."  But  I  deny  that  "a  muni-  York  v.  Forscht,  23  Pa.  St.  391 ;  March 
cipal  corporation  can  legislate  crimi-  v.  Commonwealth,  12  B.  Mon.  (Ky.) 
nalUer  upon  a  case  fully  covered  by  25;  Louisbure;  Com'is  v.  Harris,  7 
the  State  law,  though  aware  that  de-  Jonea  Law,  281 ;  Brooklyn  v.  Toyn- 
cisiona  may  be  found  to  support "  that  bee,  31  Barb.  (N.  Y.)  282;  Daven- 
view.  Per  Lumpkin,  J.,  in  Savannah  port  v.  Bird,  34  Iowa,  524;  Zylstran. 
e.  Huasey,  21  Ga.  80,  86.  Where  art  Charleston,  I  Bay  (S. Car.), 382;  Peters- 
net  anumntt  to  an  indiOabU  offence,  it  burgh  v.  Metzker,  21  III.  205;  Howe  ». 
cannot^  without  express  statutory  Treasurer  of  Plainfield,  87  N.  J.  L. 
authority  therefor,  be  punished  under  145;  Barter  v.  Commonwealth,  3  Pa. 
municipal  ordinances,  but  the  offender  253;  State  v.  Clarke,  25  N.  J,  L.  54; 
must  be  bound  over  to  the  proper  State  v.  Pollard,  6  R.  1.  290;  People 
court;  if  it  does  not  amount  to  an  in-  v.  Jackson,  8  Mich.  110;  pott,  i\  037, 
dictable  offence,  the  offender  may  be  686;  State  v.  Topeka,  36  Kan.  78; 
punished  under  the  ordinances  of  the  In  re  Sic,  73  Cal.  142,  approving  text; 
municipality,  and  if  it  is  a  nuisance,  Ex  parte  Boureeoise,  W  Miaa.  6S3; 
steps  may  also  be  taken  to  have  it  Louisville  u.  Wehmhoff,  116  Ky.  812. 
abated.  Vason  v.  Auraista,  38  Ga.  Treating  of  the  eonatitutiontd  ques- 
642;  Reich  o.  State,  53  Ga.  ^.  tion  involved,  Mr.  Justice  Cooley  re- 
'  Smith,  Inre,  Hempst.  201;  Mayor,  marks  that,  although  the  decisions  are 
dw.  of  Savannah  v.  Hussey,  21  Ga.  80;  not  uniform,  the  clear  weight  of  au- 
Brownville  n.  Cook,  4  Neb.  101;  St.  thority  is,  "that  the  same  act  may 
Charles  t>.  Meyer,  5S  Mo.  SS;  New  constitute  an  offence  both  against  the 
Orieansv.  Miller,  7La.  An.  051;  Muni-  State  and  the  municipal  corporation, 
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some  of  its  aspects  the  matter  is  further  considered  in  the  chapter 
on  Municipal  Courts. 

and  both  may  pumsh  it  without  viola-  has  a.  more  enlarged  diject  in  view,  — 
tion  of  BfOy  constitutional  principle."  the  n^ntenance  of  the  peace  and 
Const.  Lun.  199;  a.  p.  Marco  v.  Com-  dignity  of  the  8tat«."  Mayor,  Ac.  of 
monwealth,  12  B.  Mon.  (Ky.)  25,  29,  MobUe  v.  Allaire^  U  Ala.  400.  If  the 
per  Simpson,  C.  J. ;  Howe  v.  Plain-  principle  stated  in  the  text  be  correct, 
field,  37  N.  J.  L.  145,  fupra;  Brown-  the  soundness  of  this  decision  under 
ville  r.  Cook,  4  Neb.  101.  In  BTtgland,  the  powers  conferred  upon  the  cor- 
a  by-law  imposing  a  penalty  on  a  cor-  poration  may  admit  of  doubt,  but  the 
porator  for  Fcfusing  to  serve  in  a  cor-  same  view  had  been  previously  taken 
porale  office,  is  vahd,  notwithstanding  in  the  some  court  in  Mobile  v.  Rouse 
the  party  Tosy  be  indicted  for  the  same  (liquor  law),  8  AJa.  615;  and  see  Moora 
refusal,  as  he  may  be  in  all  cases  of  v.  State,  16  Ala,  411 ;  Greensboro  v. 
municipal  oEBces  neoessaiy  or  proper  Mullens,  13  Ata.  341;  post,  H  729,  745, 
to  carry  on  the  government  of  the    749,  750. 

corporation.  Grant  on  Corp.  82.  A  In  Texas,  it  is  held  that  an  oSence 
distinction  was  there  early  made  be-  conunitted  against  the  proper  pidice 
twe^i  grave  offences  classified  as  ^Uas  reaulalions  of  a  municipal  corporation, 
<rf  the  crown,  and  triable  upon  an  issue  which  at  the  some  time  violates  the 
of  not  guilty  between  the  king  and  the  penal  laws,  can  l^olly  be  prosecuted 
defendant,  and  lesser  or  petty  offences  under  either,  and  a  prosecution  under 
punishable  by  fine  or  amerciament  one  will  be  no  bar  to  a  l^id  ^rosecu- 
upon  preaenljnenl  in  court  leet,  or  in-  tion  under  the  other.  Hamilton  v. 
ferior  jurisdictions.  See  Hale,  P.  C,  State,  3  Tex.  App.  643.  But  in  Bx 
Vol.  I.  chap,  lii.;  Vol.  II.  chap,  xix.;  parte  Fa^,  38  Tex.  Crim.  Rep.  573, 
Norton's  Com.  London,  370,  453.  it  was  b3d  that  an  act  giving  a  dty 

The  history  of  Courts  of  Summary  power  to  prosecute  in  the  city  court 
Jurisdiction  in  England,  and  an  ouU  for  an  offence  against  the  State  was 
line  of  their  jurisdiction  under  the  in  violation  of  the  section  of  the  con- 
Summa^  Jurisdiction  Act  of  1879,  stitution  rsquiring  prosecution  of  of- 
will  be  found  in  Mr.  Justice  Stephen's  fences  against  the  Stat«  to  be  in  the 
History  of  Criminal  Law,  Vol.  I.  chap,  name  of  the  State. 
iv.  Post,  i\  745,  749,  750,  and  chapter  Extent  of  police  potner.  Shater  v. 
on  Municipal  Courts.  Mumma,  17  Md.  331 ;  ante,  H  301,  304, 

In  Alabaina,  it  ia  held  that  a  muni-  661,  662.  As  to  ordinances  prohibit- 
eipal  corporation  with  power  to  enact  ing  singing,  speech-making,  &c.,  in  the 
ordiaancee  "for  the  good  government  streets,  see  ante,  i  589;  Re  f'razee,  63 
of  the  place,  not  contravening  the  laws  Mich.  393;  People  v.  Rochester,  44 
of  the  State,"  may  pass  an  ordinance    Hun  (N.  Y.),  166, 

impoting  a  fine  for  an  assaaU  and  bai-  Authority  to  pass  ordinances  "to 
lery  within  its  limits,  and  a  punish-  preserve  the  health  and  comfort  of 
ment  under  the  State  law  for  the  some  the  town  "  does  not  empower  the  cor- 
act  is  no  bar  to  a  prosecution  under  the  poration  to  pass  an  ordinance  to  pre- 
ordiuance.  CcUier,  C.  J.,  deUvering  vent  or  punish  breaches  of  tiu  peace. 
the  opinion  <rf  the  court,  says;  "The  Raleigh  v.  Dougherty,  3  Humph. 
object  of  the  power  conferred  by  the  (Tenn,)  11.  See  chapter  on  Municipal 
charter,  and  the  purpose  of  the  ordi-    Courts,  post. 

nance  itself,  was  not  to  punish  on  Where  garnHing  and  the  keeping 
offence  against  the  criminal  justice  of  of  ganAiing-hotises  ore  made  public 
the  country,  but  to  provide  a  mere  offences  by  the  State  laws,  offenders 
pclioe  regulation  for  the  enforcement  may  be  proeecuted  in  the  State  courts 
of  good  order  and  quiet  within  the  for  the  violation  of  these  laws,  not- 
limlts  of  the  corpomtion.  .  ,  .  The  withstanding  the  oi^nic  acts  of  cities 
offences  against  the  corporation  and  may  give  to  the  cit_y  council  power 
the  State  are  distinguishable  and  "to  restrain,  prohibit,  and  suppress 
wholly  disconnected,  and  the  prosecu-  games  and  gambling-houses."^  In 
tion  at  the  suit  of  each  proceeds  upon  thus  holding,  the  court  adds,  "It  is 
a  different  hypothesis:  the  one  con-  not  necessaiy,  in  this  case,  to  decide 
templates  the  t^eervance  of  the  peace  whether  both  tlie  State  and  tlie  city 
and  Eood  order  of  the  city;  the  other   can  pumsh  for  the  same  act;    but  we 
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§  633.  Ordinanesa  dsnoimcliiff  Stfttatorjr  Oflonees.  —  The  general 
conclusions  stated  in  the  preceding  section  have  been  carefully  re- 
have  no  doubt  that  the  one  which  they  shall  be  tried,  and  to  make  that 
shall  first  ot>tBin  jurudiction  of  the  iunadiction  exclusivB  of  all  others. 
person  of  the  accuaed  may  punish  to  When  the  power  to  hear  and  determine 
the  extent  of  its  power.  Rice  v.  these  minor  ofFences  is  given  to  a  muni- 
State,  3  Kan.  141.  The  same  poiat  cipaJ  corporation,  but  no  words  of  ex.- 
has  been  decided  the  same  way  in  a  elusion  or  restriction  are  used,  the 
later  cose,  by  the  Supreme  Court  of  remedies  between  the  State  and  cor- 
Minntsola.  State  «.  Crummey,  17  poration  will  be  construed  to  be 
Minn.  72.  Gambling  being  puoiahable  concurreDt;  but  where  the  manifest 
under  the  general  law,  a  city  council  intention  ia  that  the  prosecution  shall 
"invested  with  authority  to  make  be  limited  exclusively  to  one  jurisdic- 
ordinances  to  secure  the  inhabitanta  tion,  that  intention  must  prevail." 
Bgunst  fire,  against  violations  of  the  In  State  v.  Wister,  62  Mo,  592,  the 
law  and  the  public  peace,  to  suppreta  defendant,  indicted  for  keeping  a 
riots,  gambling,  drunkenness,  indecent  bawdy  house,  pleaded  autrefoix  am- 
and  disorderly  conduct,  to  punish  lewd  mcf,  upon  a  complaint  before  the  city 
behavior  in  public  places,  .  .  .  and,  recorder.  As  the  charter  did  not  con- 
gencr&lly,  to  provide  for  the  safety,  fer  upon  the  city  exdusive  cognizance 
prospenty,  and  good  order  of  the  city,"  of  this  class  of  offences,  the  plea  was 
possesses,  by  virtue  thereof,  no  power  held  bad,  although  the  recorder  was 
to  make  the  keeping  of  any  gamblii^  invested  with  "exclusive  jurisdiction 
device  a  misdemeanor,  and  to  punish  of  all  cases  arising  under  any  ordinance 
the  same.  Mount  Pleasant  v.  Breeze,  of  the  city."  a.  p.  State  v.  Harper,  58 
11  Iowa,  399.  This  case  was  approved  Mo.  531.  In  State  v.  Gordon,  SO  Ho. 
in  In  re  Lee  Tong,  18  Fed.  Rep.  253.  383,  the  charter  in  terms  conferred 
A  power  to  suppress]  Rambling  doea  not  exclusive  jurisdiction  on  the  municipal 
include  a  power  to  licenae  it.  Goeter  authorities  in  respect  of  a  certain  class 
V.  State,  45  Ark.  454.  of  misdemeanors,   in   which   was  in- 

Folice  officers  in  Indiana  held  to  eluded  the  one  in  question  in  this  case. 
have  no  power  to  teixe  and  dettroy  la  Ntitradca,  the  doctrine  is  main- 
gambling  apparabu  without  an  ordi-  tained  that  "the  some  act  may  con- 
nance  being  passed,  but  no  opinion  stitute  an  offence  a^inst  both  the 
was  exprcMea  as  to  the  validitr  of  State  and  the  municipai  government, 
such  an  ordinance.  Ridgeway  v.  West,  and  both  may  punish  it  without  iit- 
60  Ind.  371.  Power  to  suppress  gam-  fringing  any  constitutional  right." 
bling-houses.  Mississippi  Society  of  Brownville  v.  Cook,  4  Neb.  101,  105, 
Arts,  Ac.  V.  Musgrave,  44  Miss.  820;  per  Lake,  C.  J.  In  this  case  an  ordi- 
Hooie  V.  State,  48  Miss.  147.  nance  was  sustained  punishing  "wilful, 

In  Missouri,  it  is  held  that  where  malidous,  and  nuiscnievous  meddling 

the  same  act  (as,  for  example,  fvrimtt  with    or    trespasses    upon    property. 

driviT^^  in  highways  and  puolie  places)  The  ordinance  was  more  specific  than 

is  a  violation  of  a  valid  muniei)»l  or-  the  criminal  code  of  the  State  on  this 

dinance  and   of  the  general   criminal  subject,   but  this  was  not  made   the 

statutes  of  the  State,  the  ofTender  can  basis  <^  the  decision, 
be  punished  but  once;   and  hence,  to         In  Minnesota,  it  is  held  that  the 

an  indictment  in  the  State  court,  he  legislature   may   authorize   a   city   to 

may  plead  a  former  conviction  under  impose  new  and  additional  penalties 

the   ordinance   of   the   municipal   cor-  tor   acts   {in  this  case  the  selling  of 

K ration.    State  v.  Cowen,  29  Mo.  330.  liquora    on     8undav)     already     made 

It  qwere.    Supra,  J  631.   The  opinion  penal  by  the  general  laws  of  the  State, 

in  this  case  assumes,  without  discuft-  State  v.  Ludwig,  21  Minn.  202.    "The 


that  the  oiTenoe   is   single.      lb.  principle  eetabushed  by  the  weight  of 

The  later,  and  it  would  seem  the  cor-  authority,  and  we  think  in  accordance 

rect  doctrine  on  this  subject,  is  thus  with  sound  reason,  is  that  the  I^sla- 

expressed  by  Wagner,  J.,  in  State  v.  ture  of  the  State  may  authorize  a 

Gordon,  60  Mo.  383,  386:    "The   1^-  municipal  government  to  impose  new 

islature   has   the   undoubted  right,  in  and   additional   remedies   for  acts   al- 

referenee  to  statutory  misdemeanors,  ready  penal  by  the  laws  of  the  State, 

to  say  in  what  particular  jurisdiction  Per  MeMiilan,  C.  J.,  citing  State  t>. 
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conadered,  and  they  are,  we  think,  correct.  But  tfaey  do  not  embrace 
all  the  cases  which  in  their  essential  nature  or  under  varying  constitu- 
tional and  statutory  proviaons  may  arise.  We  concur  in  the  opinion, 
that  there  are  many  acts  of  such  a  nature  that  they  inay,  if  the  legisla- 
ture  has  so  provided,  be  an  offence  against  the  State  at  large,  and 
also  against  the  special  and  local  government  of  the  municipality. 

Charlea,  16  Hinn.  474:  Brooklyn  v.  admitted  that  there  is  a  class  of  ofTenceB 
Toynbee,  31  Barb.  (N.  Y.)  2S2;  I  against  public  order  not  made  punish- 
Dillon  on  Mun.  Corp.  {  632;  Cooley  able  by  the  Stet«  law,  which  it  is 
Const.  Lim.,p.  109, and  not«8  land 2.  within  the  power  of  such  corporation 
In  Miehiain,  in  Slaughter  v.  People,  to  suppress.  New  Orieans  v.  Miller, 
2  Doug.  (Hich.)  334,  the  principle  was  7  La.  An.  651 ;  Municipality  No.  1  n. 
decided  that  it  was  not  competent  to  Wilson,  5  La.  An.  747.  This  case 
punish,  under  a  ci^  ordinance,  an  seems  to  concede  that  the  city  corpora- 
act  which  was  indictaole.  Illustrating  tion  cannot  punish  for  an  act  identical 
the  difference  between  prosecutionB,  with  that  punished  by  the  State  law. 
under  special  penal  provjuons  of  a  See  also  Louisburg  n.  Harris,  7  Jones 
city  charter,  of  acts  with  specified  Law  (N.  Car.),  281;  People  v.  Jackson, 
fines  and  penalties  affixed  by  the  8  Mich.  110.  The  charter  of  a  city 
ehart«r,  but  which  acts  are  breaches  authorised  tbe  common  council  to 
of  the  law  of  the  State  wherever  com-  pass  ordinances  upon  certain  subjects 
mitted,  and  ordinary  prosecutions  pertaining  to  the  police,  good  order, 
imder  municipal  ordinances,  see  W^ne  and  welfare  of  the  city,  and  provided 
County  11,  Detroit,  17  Mioh.  390;   Peo-  that  a  violation  of  certain  of  such  oi^ 

Sle  V.  Detroit,  18  Mich.  445;   People  n.  dinances    should   be   a   miademeanor, 

ackaon,  8  Mich.  110;  pott,  chap.  xvii.  and   might  be   pnMecut«d   before  the 

In  IndiatM,  it  was  first  held  that  police   oourt  of  the   city   like   other 

where   the   act   complained   of   is   in-  offences,    which    court    might    inflict 

dictable  as  a  orimioal  oSence  against  the  penalty  named  in  such  ordinance, 

the  laws  of  the  State,  a  peison  could  provided  that  no  penalty  should  exceed 

not  be   punished  for  Buch  act  under  the  sum  of  fifty  dollars   for  a  single 

or  by  virtue  of  the  ordinances  of  a  offence.    It  was  held  that  the  charter 

city.     Indianapolis   v.   Blythe,   2   Ind.  did  not  attempt  to  confer  upon  the 

75.    In  this  caee  the  city  unsuccessfully  common  councd  the  power  to  define 

■ought  to  recover  a  penalty  prescribed  and    determine    crime,    and    was    not 

by^rdinance  for  an  assault  and  battery  therefore   unconstitutional.      State   v. 

committed   by   the   defendant   within  Tryon,  39  Conn.  183. 

the  city.    Same  principle,  Madison  v.  The  Constitution  ot  CaH/orma  (art. 

Hatcher,   8   Blackf.   (Ind.)   341.     But  xi,  g  11)  ordains  that  cities  and  towns 

these  cases  were  overruled  by  Ambrose  may  "pass  and  enforce  within  their 

p.  State,  6  Ind.  351,  in  which  it  was  limits  such  local  police,  sanitary,  and 

held  that  a  single  act  might  constitute  other  regulatiooB  as  do  not  conflict  with 

two  offences,  one  against  the  State  and  general  bws."    An  ordinance  of  a  city 

one  agiunst  the  municipal  ^vemment,  aimed  at  opium  dens  was  held  to  be  in- 

ond  "  that  each  might  punish  in  its  own  valid  because  it  punished  precisely  the 

mode,  by  its  own  officers,  the  same  act  same  acts  made  punishable  dt  the  Penal 

as  an  oSence  against  each."     Perkin»,  Code.    Text.   {   632,   quoted,  and   the 

J.,  in  Waldo  v.  Wallace.  12  Ind.  569,  courtadds,  "Theserulesexpressthelaw 

where  prior  cases  in  that  State  are  re-  as  we  understand  it."    Se  Sic,  73  Gal, 

ferred   to.    See  also  Lawrenceburg  f.  142.     Re  Johnson,   lb.  228  (ordinance 

Wuest,    16  Ind.  337;    Fox  v.  State,  5  prohibitingperHonstovisit,forpurpoee8 

How.  410;   Moore  v.  People,  14  How.  of  prostitutiouj  houses  of  ill-fame  sus- 

(U.  3.)  13;   post,  i  749.  tained,  not  being  in  conflict  with  the 

In    Louimana,    municipal    corpora-  general  law  of  the  State) ;  Ae  Campbell 

tions  are  held  to  have  no  power  to  (ordinance  to  suppress  tipplii^-houses 

impose  a  penalty  on  that  which  is  sustained),  74  Gal.  20;  Iatib,  Ex  parte, 

mule  punishable  as  a  criminal  offence  76  Cal.  587;  pott,  {  753,  note. 
by  the  laws  of  the  State.     But  it  is 
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Accordingly,  where  an .  act  is  prohibited  both  by  statute  and  by 
ordinance,  it  may  constitute  two  offences,  one  against  the  State  and 
the  other  against  the  city  or  town, and  where  such  is  the  case  a  convic- 
tion of  one  may  not  be  pleaded  as  constituting  former  jeopardy 
when  the  offender  is  prosecuted  for  the  other,  and  where  such  is  the 
case  the  weight  of  authority  also  seems  to  hold  that  power  to  enact 
ordinances  with  reference  thereto  may  be  included  in  the  general 
powers  conferred  on  cities  and  towns  by  statute.  This  complex  sub- 
ject is  fully  illustrated  in  the  notes  to  this  and  the  preceding  sections. 

■  Wright  V.  Annistoo,  151  Ala.  465 ;  mis,  58  S.  Car.  427,  432,  434 ;  Abbeville 
44  So.  R^.  151;  Mayor,  &c.  of  Mobile  v.  Leopard,  61  S.  Car.  99,  105;  Green- 
■>.  Allaire,  14  Ata.  400;  Harria  v.  State,  wood  v.  Btat«,  6  Baxt.  (Teon.)  567; 
128  Ala.  41;  Talladega  v.  Fitipatrick,  Hamiltoa  o.  State,  3  Tex.  App.  64" 
133  Ala.  613,  616;  Bfack  o.  State,  144  Ogden  v.  Madison,  111  Ww.  41 
Ala.  92;  Van  Buren  v.  Wells,  53  Ark.  Contra:  In  re  Sic.  73  Cai.  142;  State 
368:  Hughes  v.  People,  8  Colo.  536;  Cowen,  29  Ho.  330;  Ex  parte  F&gg,  H» 
Mclnernyr.  Denver,  17  Colo.  302,308;  Tex.  Crim,  R.  673;  £z  parte  Coombs, 
Theiaen  i>.  McDavid,  34  Fla.  440;  38  Tex.  Crim.  R.  848;  Ex  parte  Ckm, 
WrasKii.Penn  Tp.,  94111.  ll;Robbina  44  Tex.  Crim.  R.  376.  In  Van  Buren 
V.  People,  95  111.  175:  Hankins  v.  Peo-  t>.  Wells,  53  Ark.  368,  it  was  held  that 
pie,  106  111.  828,  637;  Waldo  ■>.  Wallace,  under  the  general  power  to  pan  or- 
12  lad.  569,  684;  Williaaw  v.  Wareaw,  dinancee  for  the  safety,  health,  and 
60  Ind.  457;  Schmidt  v.  Indianapolis,  prosperity  of  the  inhabitants,  a  munici- 
168  Ind.  631;  80  N.  £.  Rep.  632;  pal  corporation  may  adopt  on  ordi- 
Bloomfield  v.  Trimble,  54  Iowa,  399;  nance  punishing  disturbances  of  the 
Neola  V.  Reichart,  131  Iowa,  492;  peace,  carrying  concealed  weapons. 
State  V.  Topeka,  30  Kan.  76;  Kemper  keeping  saloona  open  on  Sunday  and 
t>.  Commonwealth,  85  Ky.  219;  Berry  other  offences,  although  they  ate  al- 
V.  Brislan,  86  Ky.  5;  Fortner  v.  Dun-  ready  offencen  against  the  State  under 
can,  91  Ky.  171;  Reepaaav.  Common-  atatutce  of  general  application.  The 
wealth,  107  Ky.  139,  142;  Lucas  v.  court  dedared  that  express  and  spe- 
CommoQ  wealth,  118  Ky.  818,  821 ;  cific  grant  of  authority  is  not  necessary. 
SUte  V.  Fourcade,  45  La.  An.  717;  In  Greenville  v.  Kemmis,  58  S.  Car.  427, 
Sbafer  D.  Humma,  17  Hd.  331;  People  an  ordinance  was  enacted  under  the 
V.  Hanrahan,  75  Uich.  611;  People  v.  general  welfare  clause  prohibiting  gam- 
Detroit  White  Lead  Works,  82  Mich.  Eling,  and  it  was  held  to  be  vaJtd,  al- 
471;  Alma  v.  Clow,  146  Hich.  443;  though  the  State  law  covered  the  same 
State  V.  Oleson,  26  Minn.  507;   State  p.  offeDCes. 

Lee.  29  Minn.  445, 453;  8tat«  c.  Harris,         California.     By  the  coDsritution  it 

50  Uinn.  128,  138;  State  v.  Liodquist,  is  provided  that  any  municipal  cor- 

77  Minn.  540,  542;    Johnson  v.  State,  poration  "maymakeandenforcewithin 

^  Miss.  543;   St,  Louis  ».  Cafferata,  24  its  limits  all  such  local  s — ■* ' 


Uo.  94,  96;   State  v.  Gustin,  152  Mo.  other  regulations  as  are  not  in  conflict 

108;   State  v.  Hulr,  164  Mo.  610,  aff'g  with  general  laws,"   but  it  has  been 

88  Ho.    App.   643;    St.  Louis  v.  De  held  that  under  this  provision  of  the 

Lassus,  205  Ho.  578;   Lebanon  v.  Gor-  constitution   a   city    cannot    pass    an 

don,  99  Mo.  App.  277;    BrownviUe  v.  ordinance  to  punish  the  identical  of- 

Cook.  4  Neb.  101 ;   Howe  v.  Treas'r  of  fence  which  is  punishable  by  a  statute 

Plainfield,  37  N.  J.  L.   145;    Hiley  v.  applicable  to  the  State  generally,     /n 

Trenton.  51  N.  J.  L.  498;   Poltnslnr  v.  re  Sic,  73  Cal.  142.    See  also  Ex  parte 

People,  U  Hun  (N.  Y.),  390;  73  N.  Y.  Mansfield,  106  Cal.  400,  405.     But  in 

65;    Koch  e.   State,  53  Ohio  St.  433;  Ex  parte  Taylor,  87  Cal.  91,  an  ordi- 

State  n.  Sly,  4  Greg.  277;  State  *.  Berg-  nance  forbidding  the  obstructing  of  a 

man,  6  Greg.  341 ;   Wong  v.  Astoria,  13  city  street  which  provided  a  modiSed 

Greg.   538;    State  v.   Williams,   11   S,  penalty  was  sustained  over  the  objeo- 

Car.  288,  292;   Anderson  v,  O'Donnell,  tion  that  a  statutory  enactment  cov- 

29  8.  Car.  355,  368;  Greenville  d.  Kern-  ered  the  same  subject.     In  Ex  partm 
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Mode  of  enforcing  Ordinancet. 

§  634  (408).  In  KagUod;  CHtU  Actioiu  and  OompUlntB.  —  In  the 
old  corporations  in  England,  by-Iaw3  were  usually  made  in  virtue  of 
their  implied  power;  they  did  not  extend  to  matters  criminal  in 
their  nature,  and  could  only  be  enforced,  unless  by  virtue  of  a  stat- 
ute or  valid  custom,  by  fines,  or  pecuniary  penalties,  commonly  for 
a  small  sum,  and  always,  or  almost  always,  in  a  fixed  or  certain 

Hong  Sben,  08  Cal.  681,  the  court  beld  afFr&yB,  and  the  use  of  blaaphetnous 

thaltheprovisionaof anordinancermi-  language,  although  these  offences  are 

lating  the  sale  of  opium  were  ia  addi-  already  puniahable  by  a  etatul«  which 

tion  to  the  provisions  of  tlie  statutory  prescnbra  the  same  penalties  therefor, 

law  on  the  subject  and  were  valid.  NeoU  u.  Reichart,  131  Iowa,  492.    But 

lotea.    In  this  State  it  is  held  that  in  Iowa  City  v.  Mclnnemy,  114  Iowa, 

municipal  ordinances  may  declare  acts  586,   it   was   held    that   an   ordinance 

offences  agunst  the  municipality,  and  prolubiting  keeping  a  saloon  open  on 

may    prescribe    punishments    therefor  election  day  enacted   under  statutory 

when  the  same  acts  are  denounced  as  authority  "to  adopt  from  time  to  tiuie 

misdemeanotB  by  the  statute  of  the  rules  and  ordinances  for  further  regu- 

Statc,  and  puniali  accordingly,  (t)  pro-  lating  and  controlling  such  traffic,  not 

vided  such   power  is  specifically  con-  in  conflict  with  the  ^proviMons  of  this 

tencd  or  (2)  when  the  subject  of  the  chapter^,"  was  inconsistont  with  a  stat- 

ordinance   is  fairly  within   the  poweis  ute  which  punished  the  forbidden  act 

which  are  conferred  upon  the  munici-  by  a  much  heavier  penalty  and  was 

pality.    The  mere  fact  that  the  matter  invalid. 

has  been  covered  by  statute  is  not  re-  Keniucky.  The  Constitution  of  this 
garded  as  suScient  to  invalidate  the  State  provides  that  no  municipal  ordi- 
ordinance.  Bloomfield  v.  Trimble,  54  nance  shall  fix  a  penalty  for  violations 
Iowa,  399;  Neola  v.  Reichart,  131  thereof  which  may  be  leas  than  that 
Iowa,  492.  The  remarks  of  the  court  imposed bystatuteforthesomeoffence. 
in  Foster  v.  Brown,  55  Iowa,  'SS6,  chal-  An  ordinance  was  adopt«d  imposing  a 
lenging  the  policy  of  permitting  cities  license  tax  on  peddlers  and  providing 
to  undertake  the  punishment  of  acts  for  a  penalty  for  peddling  without  a 
byotherpenoltiea  than  those  denounced  license.  It  was  held  that  it  was  not 
on  wron^-doers  by  the  State  as  tending  within  the  constitutional  provision,  al- 
to impair  the  administiation  of  crimi-  though  the  statute  provided  for  prose- 
nal  justice,  have  not  been  adhered  to.  cution  for  peddling  without  a  license. 
Hence,  in  this  State  it  has  been  held  The  court  declared  that  the  constitu- 
that  an  ordinance  denouncing  intoxi-  tional  provision  had  no  application  to 
cation  is  valid,  although  there  is  a  Btat-  purely  local  matters  such  as  the  non- 
ut«  to  the  same  effect.  Bloomfield  v.  payment  of  a  local  license  tax  and  fines 
Trimblej  54  Iowa,  399.  An  ordinance  lor  violation  of  ordinances  imposing  the 
prohibiting  any  person  from  beating,  tax.  Commonwealth  ».  Merz,  125  Ky. 
striking,  or  ^htine  another  within  the  97;  100  8.  W.  Rep.  333.  See  also 
corporate  limits  lias  also  been  held  Carlisle  v.  Heckinger,  103  Ky.  381. 
not  to  be  inconsistent  with  statutes  de-  Mississippi.  In  this  State  a  stat- 
nouncingassaults, batteries, andaffrays.  ute  declares  that  offences  against  tlie 
Avoca  V.  Heller,  129  Iowa,  227.  An  laws  of  the  State  amounting  to  misde- 
ordinance  prohibiting  gambling  was  meanora  shall,  when  provided  by  a 
idso  held  to  be  expressly  authorized  by  general  ordinance  of  the  municipality, 
statute,  and  therefore  to  be  valid  irre-  be  offences  against  it  when  committed 
spective  of  the  provisions  of  the  State  within  its  bounds.  It  was  held  that 
law  on  the  same  subject.  Blodgett  v.  this  stattitoiy  provision  limits  the  juris- 
McVey,  131  Iowa,  552.  Under  the  diction  of  the  municipality  to  misde- 
power  to  adopt  ordinances  to  provide  meanors,  and  the  municipality  cannot 
for  the  safety,  morals,  order,  and  com-  enact  an  ordinance  declaring  that  all 
fort  of  cities  and  towns,  a  town  may  acts  punishable  by  the  laws  of  the  State 
enact  an  ordinance  denouncing  assaults,  shall,  when  committed  within  the  mu- 


.dr,yGoogIe 


974  UUNiaPAL  COBPOBATIONB  §  635 

amount.'  So,  b;  the  Municipal  Corporations  Act  of  1835,  the 
council  are  empowered  to  moke  such  by-laws  a^  to  them  shall  seem 
meet  for  the  good  rule  and  government  of  the  borough,  and  for  the 
preventidn  and  suppression  of  all  such  nuisances  a^  are  not  punish- 
able by  act  of  parliament  in  force  in  the  borough,  and  to  appoint 
such  f.nes  BS  they  shall  deem  necessary  for  the  prevention  and  sup- 
pression of  such  offences,  with  the  proviso  that  no  fines  shall  exceed 
the  sum  of  five  pounds.*  The  act  provides  that  prosecutions  for  a 
breach  of  by-laws  made  under  it  shall  be  commenced  within  three 
months  after  the  commission  of  the  offence;  that  the  charge  shall 
be  made  on  oath;  that  a  summons  shall  issue  and  be  served,  with 
power  to  the  magistrate  to  proceed  without  the  appearance  of  the 
defendant,  or  to  issue  a  warrant  for  his  arrest;  that  if  convicted,  the 
penalty  shall  be  paid,  either  immediately  or  within  such  period  as 
the  magistrate  shall  think  fit;  that  it  may  be  levied  by  distress  and 
sale  of  the  goods  and  chatteb  of  the  offender,  and  for  want  of  suf- 
ficient dbtress  the  offender  may  be  imprisoned  for  a  term  not  ex- 
ceeding one  month;  the  imprisonment  to  cease  upon  payment  of 
the  sum  due.'  It  is  suggested  that  the  remedy  thus  prescribed  is 
cumulative,  and  will  not  debar  the  corporation  from  availing  itself 
of  the  usual  common-law  mode  of  enforcing  a  by-law  by  action  of 
debt  or  assumpsit.*  But  the  point  seenu  not  to  have  been  yet 
adjudged. 

§  635  (409).  Same  Subject.  —  Aside  from  statutory  regulation, 
the  general  method  of  enforcing  a  by-law  in  England  is,  as  just 
stated,  by  bringing,  in  the  name  of  the  proper  party  or  corporation, 
an  action,  in  the  proper  court,  against  the  person  who  has  violated 
the  by-law,  to  recover  the  penaliy  which  it  imposes;  and  this  action 
may  be  either  debt  or  asfumpsU.  By  the  common  law,  assumpsit  may 
be  maintained  for  the  breach  of  any  duty  which  the  defendant  has 
been  legally  liable  to  perform  in  favor  of  the  plaintiff,  the  law  imply- 

nicipality,  be  oReoces  against  it.    Such  '  5  and  6  Wm.  IV.,  chap.   Ixxvi. 

an    ordinance    includes    felonies    over  J  139;   $S  187-193;   nipra,  i  507. 

whicli  the  municipality  haa  no  iurisdic-  *  RawUDsan  on  Corp.  (5th  ed.)  167, 

tion.    Oakland  v.  iMiller,  90  Miss.  275;  note.    See  Adiev  v.  Reeves,  2  Maule  ft 

43  8o.  Hep.  467,  8el.  60,  61 ;   Bodwic  v.  Fennel),  1  Wila. 

'  Gee  V.  Wilden,  Lutw.  1320,  1324;  233.     On  the  other  hand,  Mr.  Grant  is 

Wood  V.   Searl,   Bridg.   139;    Piper  v.  of  opinion  that  the  remedy  prescribed 

"""ppeU,  14  M.  ft  W.  624;   Hawlinaon  by  tne  act  ia  exclusive,  and  auperaedee 

xirp.,  665,  note;  pott,  i  740  et  »eq.  the  common-law  remedy  of  debt  or  as- 


ChappeU,  14  M.  ft  W.  624;   Hawlinaon  by  tne  act  ia  exclusive,  and  auperaedee 

OD  Corp.,  665,  note;  w>«t,  {  740  et  »eq.  the  common-law  remedy  of  debt  or  i 

See  poat,  chapter  on  Municipal  Courts,  aumpait  for  the  amount  of  the  fine 

"742,744,749.  penalty.    Or " —    ""'      "- 

'  5  and  6  Wm.  IV.,  chap.  Ixxvi.  \i  609,  613. 


a  742,  744,  749.  penalty.    Grant  on  Corp.  364;  mipra, 

■  ■  and  6  Wm.  IV.,  chap.  Ixxvi.  **  —    "'" 
anU,  §S  53,  608,  609,  712;  post, 


i  742. 
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ing  a  promise  to  perform  the  particular  act,  and  hence  no  principle 
was  violated  in  holding  that  assumpdt  would  lie  to  recover  the 
penal^  of  a  by-law.  As  the  penalty  was  for  a  sum  certain,  and  was 
considered  to  be  in  the  nature  of  liquidated  damages,  an  action  of 
debt  would  also  lie  to  recover  the  amount  of  the  penalty;  but  where 
the  by-law  itself  provided  that  the  penalty  should  be  recovered  by 
debt,  then  that  form  of  action  alone  could  be  maintained.  But,  aside 
from  statute  authority  or  a  valid  custom,  it  was  not  competent  for 
the  by-law  to  provide  that  its  penalty  should  be  recovered  by  "dis- 
tress and  sale  "  of  goods,  that  being  contrary  to  the  common  law," 

§  636  (410).  Suns  SnbJMt;  In  Amulca.  —  In  this  country,  the- 
courts  hold  that  where  the  viode  of  enforcemejit  is  •prescribed  by  the 
charier,  that  mode  must  be  pursued;'  but  if  the  mode  or  form  of 
action  ia  not  prescribed,  then  the  recovery  of  the  penalty  or  fine  for 
the  violation  of  a  valid  municipal  ordinance  may  be  as  at  common 
law,  by  an  action  of  debt  or  assumpsit,  or  where  these  forms  are  abro- 
gated, by  a  civil  tu^ion  in  substance  the  same.*  And  where  such 
an  action  is  brought,  the  proceeding  is  civil  and  not  criminal,  and 
the  rules  of  procedure  in  civil  cases,  unless  otherwise  provided,  are 
applicable  to  it*    The  penalties  to  ordinances  are  often  fixed  upon 

'  Willc.  164-181;  1  Saund.  PI.  ft  otthepeace  within  the  city,  with  power 
Ev.  683:  2  Wheat.  Selw.  1173;  2  to  take  cognizance  of  violations  of  by- 
Chittf  pi.  401,  where  form  of  declara-  laws,  tbey  could  not  ent«rtain  or  try 
tion  in  debt  is  given;  Adley  v.  Reeves,  actions  ot  debt,  to  recover  a  debt  or 
2  M.  ft  S.  60.  The  law  implies  a  prom-  penalty  for  a  breach  of  on  ordinance, 
ise  on  the  part  of  a  corporator  to  pay  although  it  was  conceded  that  they  had 
all  penalties  incurred  for  his  violation  of  jurisdiction  of  the  qutui  criminal  pro- 
l^-laws;  and  if  the  mode  of  enforcing  ceeding  founded  upon  a  complaint  or 
such  penalties  ia  not  pointed  out,  the  infonnation,  resulting  in  what  is  tech- 
corporation  may  sue  therefor  in  any  nically  called  a  amvietion;  but  ^ore- 
competent  court.  Columbia  c.  Ham-  Supra,  (}  608-625. 
son,  2  Const.  (S.  Car.)  213,  per  iVoa,  J.;  *  Ewbanks  v.  Ashley,  36  HI.  177; 
Brookvilleii.Gagle,73Ind.  117;  mpra,  Israel  d.  JacksonvillG,  2  111.  290;  Coates 
{f  608-618.  V.  New  York,  7  Cow.  (N.  Y.)  585,  608. 

*  Weeksti.  Fonnan,  16N.  J.  L.  237;  Unleas    it    is    othemnse    provided    by 

State  r.  Zeigler,  32  N.  J.  L.  202;   Ew-  statute  or  charter,  it  is  considered  that 

banliB  V.  Ashley,  36  III.  177;    Israel  v,  corporations  have  an  inherent  power  to 

Jacksonville,  2  III.  290 ;  Williamson  v.  provide  for  the  recovery  of  a  penalty  by 

Commonwealth,  4  B.  Man.  (Ky.)  140,  an  action  of  debt  in  tneir  own  courts. 

161;  Commonwealth  B.  Fahey,  6  Gush.  Heeketh  v.  Braddock,  3   Burr.    1847, 

(ibsB.)  408;   Commonwealth  V.  Smith,  1858;   Barter  v.  Commonwealth,  3  Pa. 

Ill    Maaa.    407;     Commonwealth    o.  253.     Where  a  city,  by  ordinance,  re- 

RawBon,  183  Maaa.  491.      An  action  quires  the  taking  out  of  licenses  to 

may  be  brought  for  the  fines  and  penal-  carry  on  business,  it  has  no  ri^ht  of 

ties  incurrea  tor  the  violation  of  ordi-  action  for  the  amount  of  such  licenses 

tuncea,  and  it  is  not   necessary  that  before  they  are  taken  out,  but  is  con- 

the  fine  be  assessed  before  the  suit  ia  fined  to  enforcing  the  penalty  for  doing 

brought.     King  v.  Jacksonville,  3  III.  business  without  license.     Santa  Cni8 

306.    In  Weeks  ir.  Forman,  16  N.  J.  L.  v.  Santa  Cnii  R.  R.  Co.,  fi6  Cal.  143; 

237,  it  was  held  that  although  certain  gupra.  §  613. 
COiporate  officers  were  ez-officio  justices        *  lb. ;  Municipality  No.  1  v.  Cutting, 
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a  movable  scale;  and  thb  would  appear  to  be  done  under  the  sup- 
position that  they  will  be  enforced,  not  b}*  a  common-law  action  in 
the  common-law  courts  to  recover  the  amount  of  the  penalty,  but  by 
B  complaint  or  proceeding  before  the  proper  municipal  magistrate, 
who  will,  within  the  prescribed  limits,  determine  the  amount  of  the 
fine  or  penalty  to  be  paid,  by  reference  to  the  circmnstances  of  the 
particular  case.' 

§  637  (411).  Natnn  of  ProeeBdlnc,  CItU  or  OrlmlnaL  —  Where, 
instead  of  a  civil  action  to  recover  the  pecuniary  fine  or  penalty,  the 
proceeding  is  in  the  nature  of  a  complaint  for  the  violatum  of  ike 
ordinance,  this  has  sometimes  been  considered  to  be  a  criming  or 
<fua3i  criminal,  and  not  a  civil,  proceeding.  The  cases  on  this  subject 
are  not  harmonious,  but  the  di£Ference  in  them  depends,  to  a  large 
extent,  upon  the  character  of  the  act  or  offence  charged,  the  nature 
of  the  charter,  and  of  the  legislation  in  the  particular  State  as  to  the 
extent  of  jurisdiction  intended  to  be  conferred  upon  the  municipal 
authorities.*    The  Coustitution  of  Geoi^ia  declares  that  "triai  by 

4  La.  An.  335;  Lewiston  v.  Proctor,  27  Chaddock  r.  Wilbiah&m,  5  C.  B.  645. 

111.  414  ;   Quiacy  v.  Boil&nce,  30  III.  A  cit^  ordinance  ^reecnbing  a  term  of 

185;   Davenport  u.  Bird,  34  lows,  524;  imprisonment   which   may,    but    does 

WiliiamBon   v.    Commonwealth,    4    B.  not   necessarily,   exceed   that   author- 

Hon.  (Ky.)  146,  IGl;  Jenkins  v.  Chey-  ized  by  the  Constitution,  may  be  en- 

enne,  1  Wy.Ter.287;  St.  Louise.  Vert,  forced  within  the  conatitutional  limit. 

84  Mo.  204;  Miller  v.  O'Reilly,  84  Ind.  Keokuk   v.    DreeseU,    47    Iowa,    5»7. 

168;   Brophy  p.  Perth  Amboy,  44  N.  J.  Ordinance  held  void  because  the  fine 

L.  217,  approving  text;   Huron  v.  Car-  or  penalty  waa  uncertain  in  amount, 

ter,  5  3.  Dak.  4.  the  provision  being  that  the  offender 

>  Ante,  {}  600,  S13.     Court  held  not  should    be    fined    not    exceeding    five 

to  be  authorized  to  inquire  into  the  dollars,  and  one  dollar  for  each  day'g 

reasonableness  of  an  ordinance  fixing  a  neglect  to  do  a  certain  act.     State  t>. 

fine    within   the   prescribed    statutory  Rice,  97  N.  Car.  421. 

limit.      Haynes  v.   Cape    May,   50   N.  '  Wayne    County    v.     Detroit,     17 

J.  L.  55.,     If  the  BUtute  under  which  Mich.  390;  People  v.  Detroit,  18  Mich. 

the  conviction  talces  place  applies  the  445;  Davenport  v.  Bird,  34  Iowa,  624; 

penalty  with  certainty,  it  is  sufficient  Charleston   v.   Oliver,   16   S.   Car.    *" 

or  the  justice  to  awa«i  the  penalty  to  ' '  '                     .■       . 

ie  paid  and  applied  according  to  law. 

Queen  p.  Barrett,   1  Salk.  385;    King    _..     . 

V.  Scale,  8  East,  568;    King  v.  Thomp-  liable      for  the  amount  of  the  license 

son,  2  T.  R.  18;   Kingo.  Hyde,  21  L.  J.  and  peiulty.  anij,  in  default  of  payment. 

Ma*.  Cas.  94;    Boothroya,    In  re,   15  to   on   imprisonmsni   of  thirty   days." 

M.  &  W.  1 ;   Queen  c.  Cndland,  7  E.  ft  The  court  said  that  "where,  as  in  this 

B.  853 ;  Queen  v.  Johnson,  8  Q.  B.  102.  case,  no  mode  of  enforcement  it 


See  also  King  v.  Gloasop,  4  B.  A  Aid. 
616;  Brown  v.  Nicholson,  5  C.  B.  n.  9. 
468;  Seamen's  Hospital  Society  v. 
Liverpool,  4  Ex.  180;    Wray  v.  Ellis, 


scribed  by  the  charter,  w 

why  the  mode  pursued  in  this  case  ia 
not  sufhcient,"  citing  the  text.     See 

...    cliapter    on    Municipal    Courts,    post, 

&E.  276.  If  there  be  any  material  {  744,  and  note,  £  749  et  seq.,  and 
nee  between  the  conviction  and  notes;  supra,  {{  616,  630,  632,  and 
the  statute  as  to  the  appropriation  of  note.  Many  decisions  hold  that  a  pro- 
the  penalty,  the  conviction  will  be  bad.  ceeding  against  a  person  for  violating 
Griffith  V.  Harries,  2  M.  A.  W.  335.    an  ordinance  ia  civil  in  dmraeUr  aitd 


.dr,yGoogIe 


§637  OHDINAKCES:   NATURE   OF   PROCEEDINQ  977 

jury,  S3  heretofore  used  in  this  State,  shall  remun  inviolate."  It 
was  claimed  that  the  le^slature  could  not  constitutionally  confer 
on  the  city  council  the  power  to  pass  an  ordinance  inflicting  a  fine 
for  its  violation,  where  the  guilt  of  a  party  was  to  be  tried  by  the 
council,  without  a  jury.  The  court  held  that  the  objection  was 
not  sound,  observing  thai  violations  of  ordivancea  are  nd  criminal 
cases  within  the  meaning  of  the  State  Constitution,  and  "that,  inas- 
much a^  the  right  of  trial  by  jury  existed  in  England,  and  was 
secured  by  Magna  Ckarta,  and  municipal  corporations  in  that  coun- 
try enforced  their  by-laws  by  pecuniary  penalties  in  a  summary 
manner,  and  the  same  right  being  conferred  upon  similar  corpora- 
tions in  this  State  anterior  to  the  adoption  of  the  Constitution,  and 
constantly  exercised,  '  the  right  of  trial  by  jury,  as  heretofore  used 
in  this  State,'  was  not  violated  by  the  city  council  of  Augusta,  by 

not  criminal,  although  the  pt^jraent  of  purview  of  a  Constitutional  provimon 

penalty  maj  be  enforced  by  arrest  and  forbidding    "slavery    or    involuntaiy 

detention  <n  the  person.     Fortune  v.  servitude,  save  as  a  punishment  for 

Wilburton,  142  Fed.  R«p.  114;  Qoshen  crime  after  l^al   coDvtetion  thereof." 

s.  CroxtoD,  34  Ind.  239;   Gteensburgh  notwithstanding  it  may  be  summarily 

e.  Corwin,  58  Ind.  518;    Brookville  v.  prosecuted  in  a  police  court  without  a 

Oagle,  73  Ind.  117;    Hardenbrook  v.  luiy.     Pearson  v.  Wimbish,   124  Ga. 

Li^)iuer,  95  Ind.  70,  72:  Hammond  v.  701,  709.    See  also  as  to  the  criminal 

N.  Y.,  Chicago  &  St.  L.  R.  Co.,  126  Ind.  nature  of  the  proceeding,  Hankinsville 

697,598;  Shea  v.  Muncie,  148  Ind.  14,  n.    Ethridge,   96  Ga.  32S;     Paulk  v. 

33;  Hammond  v.  N.  Y.  C&St.  L.  R.  Sycamore,    104   Ga.   24;     Barnett  v. 

Co.,  5  Ind.  App.  526;    Kansas  CHty  v.  Atlanta,  109  Ga.  166;  Macon  e.  Wood, 

Clark,  68  Ho.  588;  St.  Louis  v.  Knox,  109  Ga.  149. 

74  Mo.  79;  Ex  parte  Hollwedell,  74  In  Michigan,  it  is  held  that  cases 
Ho.  395;  St.  Louis  v.  Weitzet,  130  Ho.  under  municipal  ordinances  do  not  rise 
600,  612;  Gallatin  v.  Tarwater,  143  to  the  dignity  of  criminal  prosecutions 
Uo.  40,  46;  SUte  v.  Renick,  157  Mo.  and  that  neither  a  writ  of  error  nor 
292;  Delaney  t>.  Kansas  City  Police  Ct.,  exceptions  before  sentence  will  lie. 
167  Mo.  867,  678;  In  re  Miller,  44  Mo.  In  re  Cox,  129  Mich.  635,  637,  citing 
App.  125;  De  Soto  v.  Brown,  44  Mo.  text;  People  v.  Jackson,  8  Mich.  UO; 
App.  148,  152;  Canton  v.  Ligon,  71  Cooper  t>.  People,  41  Mich.  403;  Web- 
Mo.  App.  407;    CasBville  v.  Jimerson,  stero.  Lansing,  47  Mich.  192.    See  also 

75  Mo.  App.  426;  State  n.  Muir,  86  People  v.  Vinton,  82  Mich.  39,  45; 
Ho.  App.  642,  648;  In  re  Jones,  90  Northville  v.  Westfall,  75  Micb.  603. 
Mo.App.3t8;  Meiicoc.  Harris,  115 Mo.  Minnesota.  In  this  State  it  is  held 
App.  707;  Bristol  v.  Burrow,  5  Lea  that  municipal  ordinances  are  not 
(Tenn.),  128;  Sutton  v.  HcConoell,  46  criminal  statutes;  violations  thereof 
Wie.  269 ;  ChaSn  v.  Waukesha  County,  are  not  crimes,  nor  are  such  violations 
^  Wis.  463,  467;  Nickell  v.  Waukesha  governed  by  the  rules  of  criminal  law 
County,  62  Wis.  469.  except  in  certain  exceptional  padiicu- 

A  prosecution  for  violating  an  ordi-  lais.  State  v.  Robitsbek,  60  Minn.  123, 
nance  said  to  be  quon-crimtmJ  in  its  124.  But  for  the  purposes  of  a  con- 
nature.  Selman. Shivers,  150  Ala.  502;  stitutlonal  provision  that  "no  person 
43  So.  Rep.  665.  A  prosecution  b^;un  ehait  he  held  to  answer  for  a  criminal 
by  the  arrest  of  the  offender  held  to  be  offence  unless  on  the  presentment  or 
in  the  nature  of  a  criminal  proceeding,  indicttnent  of  a  grand  jury,  except  .  .  . 
Rumellville  v.  Edwards,  80  Ark.  314.  in  cases  cognisable  by  justices  of  the 
Bee  also  Du  Vat  v.  Hot  Springs,  34  Ark.  peace,"  violations  of  municipal  ordi- 
660.  nances  punishable  by  fine  or  imprison- 

Geor^.    The  violation  of  a  munici-  ment  are  criminal  offences,  and  when 

pal  ordinance  is  a  "crime"  within  the  the  punishment  wbicb  may  be  inOicted 
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the  imposition  of  the  penalty  for  the  breach  of  the  local  police  regu- 
lations of  that  city." ' 

§  638  (412).  Sune  anbjMt;  In  HuBMboMtti.  —  On  the  other 
hand,  in  Massachusetts,  prosecutions  for  breaches  of  by-laws  or  ordi- 
nances made  to  enforce  police  regulations  are  regarded  as  avbstan- 
tiaUy  pvblic  prosecviions,  and  in  such  prosecutions  it  is  competent, 
though  confessed  not  to  be  very  just,  to  disallow  the  defendant 
costs.  Applying  this  doctrine,  it  is  held  that  a  statute  providing  that 
prosecutions  for  violations  of  city  ordinances  in  the  name  of  the 
State  or  commonwealth  is  not  unconstitutional,  notwithstanding 
the  result  is  that  the  defendant  does  not  recover  costs  on  acquittal.' 

exceeds  the  jurisdiction  of  a  justice  of  An.  335;    Ewbaaks  v.  Ashley,  36  lU. 

the  peftce  as  defined  by  the  CoDstitutioD,  177-     Wayne   County  v.   Detroit,    17 

the  prosecution  can  only  be  by  indict-  Hich.  390;  People  n.  Detrut,  18  Mich. 

ment.    Stat«  v.  West,  42  Minn,  147.  445,    construing    the    phrase    "penal 

'  Williams  v.  Augusta  (gunpowder  laws,"  as  used  in  the  Michigan  Con- 
ordinance),  4  Ga.  509,  ver  Warner,  J.,  stitution.  Phraae  "municipal  fine,"  ia 
approving  Low  v.  Com  rs  of  IHlotage,  the  Constitution  of  Cali/omia,  con- 
K.  M.  Cliarlt.  (Ga.)  302;  Flint  River  stniad.  People  v.  Johnson,  30  Cal.  98. 
Steamboat  Co.  t>.  Foster,  5  Ga.  194;  Violations  o(  ordinances  imposing  fines 
Flt^d  V.  Eatonton  Com'is,  14  Ga.  354 ;  and  penalties  are  in  the  nature  of  lortt, 
ante,  i  749  et  eaq.,  and  notes;  Kip  and  actions  for  such  violations  may  b« 
V.  Paterson,  26  N.  J.  L.  298;  Keeler  v.  prosecuted  against  one  or  more  of  the 
Milledge,  24  N.  J.  L.  142;  Shafer  c.  offending  parties;  they  need  not  all  be 
Humma,  17  Md.  331.  "Summary  con-  joined.  Jacksonville  d.  Holland,  19 
victioos  lor  petty  offences  against  st«t-  111.  271.  The  defendant  in  such  a 
utes  were  always  sustained,  and  they  prosecution  cannot  raise  the  question 
were  never  supposed  to  be  in  conflict  whether  the  charter  of  the  city  is  for- 
with  the  common-law  right  to  a  trial  by  feited.  Whalin  v.  McComb,  76  III.  49. 
jury."  Per  StroTXg,  J.,  Byera  o.  Com-  '  Goddard,  In  re  16  Pick.  (Mass.) 
monwealth,  42  Fa.  St.  89,  94.  In  the  604;  Commonwealth  v.  Worcester,  3 
case  last  cited,  the  extent  of  the  right  Pick.  (Mass.)  462.  "If,"  says  Chief 
of  jury  trial  at  common  law  is  leanu^y  Justice  Shaio,  in  the  case  first  cited, 
exammed  by  Mr.  Justice  Strong.  See  "the  prosecution  were  to  enforce  a  pri- 
also  Dunmore  Borough,  52  Pa.  St.  vote  right  by  the  city,  there  would  be 
374;  Rhines  o.  Clark,  61  Pa.  St.  96.  weight  in  the  objection,  and  it  would 
Compare  Plimpton  v.  Somerset,  33  Vt.  stand  on  different  grounds."  16  Pick. 
283.  See  post.  Municipal  Courts,  $  749  504.  See  Commonwealth  t>.  Gay,  5 
et  teq.  Histoiy  of  Courts  of  Summary  Pick.  (Mass.)  44;  Commonwealtti  v. 
Jurisdiction  in  England  and  extent  of  Fahey,  5  Cush.  (Mass.)  408.  Similar 
their  powers  under  the  Summary  observations  in  relation  to  making 
Jurisdiction  Act  of  1879,  see  1  Stephen,  sidewalks,  by  Ford,  J.,  in  Paxson  v. 
Hist,  of  Criminal  Xaw,  chap.  iv.  Sweet,  16  N.  J.  Eq.  190.    So,  in  jV«ui 

A  statute  requiring  security  for  costs  Hampshire,  a  pubfic  prosecution  for 
in  prosecutions  for  "penal  statutes"  an  offence  mode  penal  oy  a  city  ordi- 
does  not  embrace  prosecutions  under  nance  because  of  its  supposed  evil  con- 
city  ordinances  which  impose  penalties  sequences  to  society  —  as,  for  example, 
for  their  violation,  such  ordinances  not  the  offence  of  unlawfully  keeping  a 
being  "statutes"  within  the  meaning  t>owling-alIey  —  is  considered  to  be  a  - 
of  the  act.  Lewiston  v.  Proctor,  27  U],  criminal,  and  not  a  civil,  proceeding. 
414;  8.  p.  Quincy  v.  Ballance,  30  HI.  State  o.  Stearns,  31  N.  H.  106.  In 
185.  Further,  as  to  the  nature  of  the  Alabama  such  a  prosecution  is  consid- 
proceeding  and  kind  of  process.  Alton  ered  quan  criminal,  and  the  defendant 
V.  Kirschj  68  111.  261;  and  see  also  cannot  testify  in  his  own  behalf  as  he 
Municipality  No.  1  v.  Oitting,  4  La.  may  in  a  dvU  action.    Mobile  t.  Jones, 
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§  639  (413).  Uoda  of  plwidliv  Ordlnucai.  —  The  courts,  unless 
they  are  the  courts  of  the  municipality,  do  nU  jvdidally  notice  the 
ordinances  of  a  municipal  corporation,  unless  directed  by  charter  or 

statute  to  do  so.*   Therefore,  such  ordinances,  when  sought  to  be  en- 

42  Ala.  630;  aupra,  {  637.     Fink  v.  Uod  v.  Little  Rock,  68  Ark.  483;  Tu- 

Hilwaukee,  17  Wu.  26,  u  decided  upon  lare  v.  Hevren,   126  Col.  226;   Illinois 

the  liasiB  that  a  proseeutioD  of  a.  party  Ccntial  R.  Co.  v.  Afihline,  171  111.  313; 

for  the  violation  of  a  citjr  ordinance,  Bailey  v.  Kansas  Qty,  1S9  Mo.  503; 

where  the  penalty  is  a  fine,  ia  a  crimioal  Butler  v.  Robinson,  75  Mo.   162;    St. 

prosecution  to  wnich  the  Bill  of  Rights  Louif  n.  Roche,  128  Ho.  541 ;   Tarkio 

applies,   which   declares   that   "in   all  v.  Loyd,   179  Mo.  600;    Charleston  v. 

criminal      prosecutions     the     accused  Ashley  Phosphate  Co.,  34  S.  Car.  541; 

■hall  be  entitled  to  demand  the  nature  International  &  G.  N.  R.  Co.  c  Hall, 

and   cause   of   the  accusation  against  35   Tex.   Civ.   App.    545;     Brush   El. 

him."     But  a  principle  so  broad,  it  is  Light  it  Power  Co.  t).  Lefevre,  93  Tex. 

believed  hy  the  author,  can  hardly  be  604;  Pettit  v.  May,  34  Wis.  606,  674: 

mainteined  where  the  act  chained  is  not  Btittgen  p.  Rundle,  99  Wis.  78.    But  if 

a  crime  at  common  law  or  in  its  essen-  the  ordinance  is  used  as  a  mere  matter 

tial  nature.    See  chapter  on  Municipal  of  evidence,  there  is  no  reason  why  it 

Courts,  'pott.     In  Indiana,  an  action  to  should  be  pleaded.     Bailey  v.  Kansas 

recover  the  penalty  of  a  by-law,  though  City,     189    Mo.     503 ;     Robertson    e. 

a  warrant  for  the  arrest  of  the  defend-  Wabash,  St.  L.  &.  R.  R.  Co.,  84  Mo. 

ant  be  issued  and  served,  is  considered  119;     iWiker   v-   Goodwin   Mfg.   Co., 

to  be  a  ami  suit,  and  covemed  by  the  102  Mo.  App.  723. 

rules  of  practice  m  such  suits.    Goehen  A  munxcipaL  court  must  take  jiidimd 

V.  Croxton,  34  Ind.  239.  noHce  of  a  city  ordinance.     Ex  parte 

In  Emporia  v.  Volmer,  12  Kan.  622,  Davis,  115  Col.  445.     When  a  geneisl 

it  was  decided  that  the  provision  of  law  provides  that  its  provisions  may  be 

the  Constitution,  that  all  prosecutions  adopted  by  anjrcitj  by  ordinance  as  an 

shall  be  in  the  name  of  the  State^  did  not  addition  to  or  in  lieu  of  the  provisions 

include  prosecutions  by  a  municipality  of  the  charter,  and  that  such  ordinance 

in  its  own  courts  for  a  violation  of  its  shall   to   that   extent    operate   as   an 

ordinances,  and  that  such  prosecutions  amendment  to  the  charter,  the  court 

E'  ht  be  in  the  name  of  tbe  munici-  will  take  jtididal  notice  of  an  amend- 

ty.    But  in  N^tzel  v.  Concordia,  14  ment  so  effected.    Davey  e.  Janesville, 

I.  446,  it  was  held,  without  profess-  III  Wis.  628. 

ing  to  overrule  tbe  previous  cieciaion,  In  En^a-nd,  when  an  action  on  a  bf- 

that  a  prosecution  in  a  municipal  court,  law  founded  on  a  custom  is  brought  in 

under  a  city  ordinance,  for  a  matter  acmirtof  fAemunicipofvfy,  thecourtwill 

made  penal  oy  the  laws  of  the  State  or  take  Judicial  notice  of  it,  but  in  an  ao- 

beeause  of  its  evil  conseaueaces,  was  a  tion  in  the  twpetior  court*  the  custom 

criminal    proceeding.      Wbetber    the  and  the  by-law  must  be  set  out,  for 

rule  would  be  the  same  if  the  prosecu-  these  courts  will  not  take  notice  of 

tion  was  to  enforce  a  private  right  of  them.    Willc.  166,  pi.  403;    lb.  172,  pi. 

the  city,  the  court  left  open  for  fur-  423;  lb.  173,  pi.  425;  Bradaoc's  Case,  1 

ther  consideration.    Ante,  f  630;  pott,  Vent.  196;  Barber  Suiveons  v.  Pelson, 

if  677, 746,  749.  2  Lev.  252 ;   Norris  v.  Staps,  Hob.  210. 

'  See  ante,  {  231 ;  Eliiabetbtown  v.  In  Conboy  t>.  Iowa  City,  2  Iowa,  60, 

LeSer,  23  111.  90;   Hooney  r.  Kennett,  it  was  held  that  the  mayor,  on  whom 

19  Mo.  551 ;  New  Orieans  v.  Boudro,  14  was  conferred  exclusive  jurisdiction  of 

La.  An.  303;   Harker  v.  New  York,  17  the  violation  of  tbe  ordinances  of  the 

Wend.  (N.  ¥.)  109;  Case  v.  Mobile,  30  citj;,   was  authorized  to  take  judicial 

Ala.   538;    People  v.    Mayor,  Ac.  of  notice,  ex  nj^io,  of  the  city  ordinances. 

New  York,  7  How.  Pr,  R.  (N.  Y.)  81 ;  The  provision  of  a  city  charter  that  ita 

Cox  V.  Bt.  Lcuis,  11  Mo.  431 ;  Garvin  v.  published  and  printed  ordinances  shall 

Wells,  S  Iowa,  286;  Goodrich  o.  Brown,  be  received  in  evidence  in  all  courts 

30  Iowa,  291;    Austin  v.  Walton,  68  without  proof  does  not  dispense  with 

Tex.  S07;  Wheeling  v.  Black,  25  W.  Va.  the  necessity  of  making  them  part  of 

266;  People  V.  Buchanan,  1  Idaho.  681;  the  record  in  ordertobnngthem  to  tbe 

Gardner  v.  Stttte,  80  Ark.  264;  Strick-  knowledge  lA  an  appellate  court.    Cox 
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forced  hy  action,  or  when  set  up  by  the  defendant  as  a  protection, 
should  be  set  out  or  stated  in  substance  in  the  pleading.  It  has  been 
sometimes  decided  tliat  it  is  not  sufficient  that  they  be  referred  to 
generally  by  the  title  or  section.  It  is,  however,  believed  to  be  suffi- 
cient, in  the  absence  of  special  legislative  provision  prescribing  the 
manner  of  pleading,  to  set  forth  the  legal  substance  of  that  part  of  the 
ordinance  alleged  to  have  been  violated,  it  being  advisable,  for  pur- 
poses of  identification,  to  refer  also  to  the  title,  date,  and  section.  The 
liberal  rules  of  pleading  and  practice  which  characterize  modem 
judicial  proceedings  should  extend  to,  and  doubtless  would  be  held 
to  embrace,  suits  and  prosecutions  to  enforce  the  by-laws  or  ordi- 
nances of  municipal  corporations.' 

V.  St.  Louis,  11  Ho.  431;  New  OHeans  ordinance  and  allcses  facto  ahowing  b 

V.  Boudro,  14  La.  An,  303.  violation  thereof.    Lane,  Ex  parte,  78 

>  Huker  v.   Nen  York,   17  Weed.  Cal.  587;  in/ra,  f  640,  Dot«.     Defective 

(N.  Y.)  199.    Text  cnted,  Empona  v.  pleading  of  an  ordinance  held  to  be 

Volmer,  12  Kan.  632,  628.    See  Stokea  wuvedbyapleaof  not  guiltr  and  going 

v.  Corporation  of  New  York,  14  Wend,  to  trial  on  the  meritB.    State  v.  B«ck- 

(N.  Y.)87;  Mooneyr.  Kennett,  19Mo.  ards,  21  Minn.  47.    When  an  oixlinance 

551;    Austin  V.  Walton,  63  Tex.  507;  ispleaded,thoughinadefectivBmanner, 

Fairmont  i>.   Mej^er,  83    Hinn.    456;  the  court,  on  the  trial,  majr  properly  iui- 

ante,  S  629,  note.     In  juatifyine,  the  mitit  in  evidence.    Illinoia  Cent.  R.  Co. 

defendant  must  set  out  in  bta  plea  or  n.  Aahline,  171  111.  313. 
anawer   the   ordinance,    or   so   much        In  England,  the  by-law  itself  must 

thereof  as  will  show  on  what  the  de-  be  fully  set  out  in  an  action  of  debt  upon 

fence  rests.    lb. ;   Keeler  v,  Milledge,  24  it,  and  not  by  way  of  recital ;  but  in  aa- 

N.  J.  L.  142.    It  is  sufficient  to  set  out  sumpeU  upon  the  same  by-taw,  latitude 

the  substance  of  that  part  of  the  ordi-  is  allowed.    Willcock,  173,  pi.  425.    But 

nance  which  has  been  violated,  with  a  in  this  country  it  is  said  that  "it  is  not 

reference  to  the  title,  date,  and  section,  necessary  to  hold  to  the  strictnesB  an- 

/b.    Approved,  Kip  v.  Pateraon,  26  N.  ciently  required."     Keeler  v.  Milledge, 

J.  L.  298.    Regularly,  the  by-Uw  or  its  24  N.  J.  L.  142. 

substance  should  be  set  forth.  Case  v.  In  Misaouri,  by  statute,  fines  and 
Mobile,  30  Ala.  538 ;  Charleston  c.  Chur,  penalties  accming  to  any  town  may  bo. 
2  Bailey  (S.  Car.),  164;  Illinois  Cent,  recovered  by  ciciTaction;  biitthecom- 
R.  Co.  V.  Ashline,  171  111.  313.  In  plaint,  while  it  need  not  contain  all  tM 
Welch  V,  Mastin,  98  Mo.  App.  273,  it  requisites  of  an  indictment,  must  spec- 
was  held  that  an  ordinance  leat  sn/fi-  ifjr  the  offence  with  reasonable  cei^ 
cien&y^  -pleaded  by  reference  to  number  taantjr.  St.  Louis  v.  Smith,  10  Mo.  438. 
and  title.  Only  title,  date,  and  au-  This  is  the  true  rule.  Hence  a  com- 
thority  for  passage  need  be  pleaded  plaint  charging  only  that  "the  defend- 
when  ordinance  is  only  relied  on  to  ant  committed  an  offence  [naming  it] 
show  negligence.  Nohrden  u.  North  contrary  to  an  ordinance  of  the  town, 
Eastern  R,  Co.,  54  8.  Car.  492,  distin-  is  insufficient.  Memphis  v.  O'Connor, 
guisbing  Charleston  v.   Ashley  Phos-  53  Ho.  4^.     So  a  cluu:ge  that  "tJie 

Shate  Co.,  34  S.  Car.  641,  where  it  was  defendant    icnowingly  associated  with 

eld  that  in  an  action  to  enforce  the  thieves  previous  to  August  21,  1871." 

ordinance  it  should  be  set  out  in  full  is  too  v^^e,  no  place  being  named  and 

or  in  substance.     Where  title  and  day  the   names   of  the   thieves   not  b^ng 

of  passage  are  reqtiired  by  the  statute,  given.  St.  Louis  v.  Fiti,  53  Ho.  582. 
a  complaint  pleading  an  ordinance  as         In  Indiana,  before  the  act  of  1867_,  it 

"Ordinance  No.  06     is  not  sufficient,  wasnecessary  to  file  with  the  complaint 

Tulare  v.  Hevren,  126  Cal.  226,  citing  a   copy   of   the   onlinance   or   section 

text.  thereof  alleged  to  have  been  violated. 

By-law  need  not  be  pleaded  in  full;  Green   v.    Indianapalis,   25    Ind.   490; 

complaint  is  sufTicicitC  if  it  refers  to  the  Whitson  v.  Frankhn,  34  Ind.  392.    On 
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S  640                OBDINANCES:   BBQtnsiTES   OF   COMPLAINTS  9S1 

S  640  (414).  Btqniiltoi  ot  OompUlnts.  —  Under  a  charter  au- 
thorizing  "complaiDt"  to  be  made  of  the  violation  of  ordinances,  but 
not  prescribing  the  mode  or  requisites,  a  complaint  is  not  in  the 
nature  of  an  information  by  a  common  informer,  and  the  same 
strictness  is  not  required  as  in  an  information  or  indictment.  "It 
is  sufficient  if  it  sets  out  with  clearness  the  offence  charged,  and  the 
substance  of  that  part  of  the  ordinance  which  has  been  violated, 
with  a  reference  to  the  title,  date,  or  section."  ' 

demurrer  to  a  complaint  which  does  not  ordinanoe  had  been  violat«dj  nor  the 

set  out  the  ordinance  allied  to  be  vio-  tima  or  m&nner,  the  proceedings  were 

lat«d,  but  refeiB  only  to  tne  number  of  held  defective.    Manhall  v.  Caawalder 

the  section,  the  validity  of  the  ordi-  36  N.  J.  L.  283;  Hendersonville  v.  Ho- 

nance   was  presumed.     Frankfort  v.  Minn,  82  N.  Car.  532.    The  complaint 

Augbe,  114Iiid.  77.  need  not  state  the  number  of  the  section 

Id  North  Carolina,  it  is  held  not  to  be  violated.    Heyer  v.  Bridgeton,  37  N.  J. 

necessary  to  set  forth  an  ordinance  al-  L.  160.    The  ordinance  need  not  be  re- 

le^  to  have  t>eeD  violated;  it  is  suf-  cited  in  full.    Emporia  v.  Volmer,  12 

Gcient  to  refer  to  it  by  iniftcia,  pointing  Kan.  622;  Goldthwaitei'.  Montgomenr, 

it  out  with  reasonable  certunty.    State  50  Ala.  486;   St.  Louis  v.  Smith,  10  Uo. 

V.  Cainan,  84  N.  Car.  863.    Unless  re-  438;  supra,  S  63S,  and  note. 

quired  by  law  or  ordinance  a  complaint.  Complaint  held  to  be  sufficient  when 

not  under  oath,  will  not  neceeeariTy  viti-  it  desawed  the  act  complained  otin  Iht 

ate  the  proceedinga  if  the  magistrate  language  of  the  ordijumce.    St.  Louis  v. 

has  iuiisdiction  of  the  subject.    Alton  Knox,  74  Ho.  79 ;  St.  Louis  v.  Weitsel, 

V.  Kirsch  08  111.  261.    Sevenl  bieach^  130  Mo.  600, 612 ;  Gallatin  v.  Tarwater, 

of  an  ordinance  may  be  sued  for  in  one  143  Ho.  40,  46;   Louisiana  c.  Anderson, 

suit,  if  the  judgment  does  not  exceed  100  Mo.  App.  341. 

the  amount  of  the  monatrate's  juris-  An  allegation  in  a  pleading  that  an 
diction.  Hensoldt  v.  Petersburg,  S3  ordinance  was  duly  passed  held  to  im- 
IlL  111.  Where  a  charter  provides  ply,  by  necessity,  that  all  essential  an~ 
that  "a  warrant  shall  issue  in  favor  of  tecedents  for  its  legal  enactment  had 
a  city  ...  for  a  violation  of  any  ordi-  been  observed.  Becker  v.  Washington, 
nance  when,  Ac.,  or  upon  affirmation  04  Mo.  375.  By  statute,  prosecutions 
by  the  city  attorney,"  there  is  no  au-  for  the  violations  of  the  ordinances  ot 
thority  for  a  deputy  city  attorney  to  Boston  may  be  prosecuted  in  the  name 
swear  to  a  complaint;  power  thus  pro-  of  the  Commonwealth;  and  it  is  de- 
vided  must  be  exercised  by  the  city  elded  that  in  a  complaint  for  such  a 
attorney  in  person."  Kansas  City  v.  violation  it  is  not  sufficient  that  it  con- 
Flanagan,  6S  Ho.  22.  eludes  "against  the  form  of  the  by- 

'  Keelern.  Mille<^,  24N.  J.  L.  142.  laws  of  the   said   city,"   but  it   must 

Approved,  Kip  v.  Fatersoa,  26  N.  J.  L.  conclude  also  against  the  form  of  the 

298;   Charleston  C^ty  Council  o.  Secba,  statute.   Commonwealth  o.  Gay,  5  Pick. 

4StTob.  (S.  Car.)  Law,  319;   Common-  (Mass.)  44;   Commonwealth  «,  Worces- 

wealth  V.  Bean,  Thach.   (Mass.  Crim.  ter,  3  Pick.  (Mass.)   462.     Complaint 

Gas.)  S5.    Compare  Fink  v.  Milwaukee,  must  be  in  tjie  name  of  the  treasurer  of 

17  Wis.  26;    see  also,  Commonwealth  the  city  or  town,  and  not  in  that  of  the 

9.  Bean,  14  Gray  (Uasa.),  52;    Deitz  v.  commonwealth,  for  violation  of  health 

Central,  1  Coio.  323;  Napmanr.  People,  ordinances,  since  the  statute  of  1849, 

19  Mich.  352;    Goshen  v.  Croxton,  34  c)i.  ccxi.  S  7.    CommonweaJth  v.  Pahey, 

lnd.239;  Frankfort  v.  Aughe,  114  Ind.  5  Cush.  (Mass.)  408.     Policemen,  mar- 

77;  Whitson  v.  Franklin,  34  Ind.  392;  ahals,  and  other  officers  of  a  municipal 

State  V.  Cainan,  94  N.  Car.  863;    No-  corporation,  where  such  a.  course  is  not 

dinee.  Union,  13  0i^.  587;  Bnistedn.  repugnant  to  the  Constitution  or  gen- 

People,  38  Colo.  49;   Durangou.  Reins-  eral  law  of  the  State,  may  be  empowered 

beis,  16  Colo.  327:  Gallatin  p.  Tarwater,  by  an  ordinance  to  arrest  off  endera  with- 

143  Mo.  40,  46;  Nichols  w.  Salem,  49  otii  warrant,  for  breaches  of  ordinancea 

Oreg.  298;  89  Pac.  Rep.  804.  committed  m  tlieir  presence.    Bryan  v. 

Where  the  process  did  not  state  what  Bates,  15  111.  87;  Mtun  v.  McCarty,  15 
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982  HUNICIPAL  COBPOBAnONS  §  642 

§  641  (415).  Buna  Sufajact.  —  Id  an  action  or  proceeding  to 
recover  a  penalty  for  the  violation  of  a  by-law  or  ordinance  of  a  cor- 
poration, the  declaration  or  complaini  should  state  facts  which  make 
the  liability  of  the  defendant  diatincti;  to  appear.*  And  r^pilarly, 
as  before  stated,  the  by-law  should  be  set  forth  or  its  substance 
stated,  as  well  as  the  breach  and  the  plaintiff's  right  to  sue  for  the 
penalty.  But  where  the  charter  or  organic  act  of  the  corporation  will 
be  judicially  noticed,  it  cannot  be  necessary  to  set  out,  as  it  has  been 
held  to  be  in  England,  the  authority  of  the  corporation  to  make  the 
by-law.' 

§  642  (416).  Action  In  Oorporat*  Vanu;  FrMcrllwd  Hsthod  t«  bt 
fltrlcUr  toUowAd;  Dsmand;  Hotiee.  —  Where  the  penalty  is  given 
in  general  terms,  it  ia  understood  to  be  to  the  use  of  the  corporation, 
and  the  action  or  prosecution  must  be  by  and  in  the  na-me  of  the 
eorporatian.*  In  England,  it  was  the  practice,  in  many  cases,  to  ap- 
point in  the  by-law  the  penalty  to  be  sued  for  in  the  name  of  the 

m.  441;  State  tr.  laETerty,  S  Hairing.  N.  J.  L.  375.  Sufficiencv  of  mtiet  to 
(Del.)  491;  ante,  H  390,  391.  City  the  accused  under  special  charter  pro- 
oounoil  lield  to  hkve  power  to  provide    visions,  Keeler  v.  Milledge,  24  N.  J.  L 


by  ordinance  that  no  prosecution  for  142.    Essentials  of  nimmary  ctmmctton*. 

any   violation   thereof   Bhail   be   com-  Commoawealth  v.  Borden,  61  Pa.  St. 

menced  except  upon  the  eomplaita  of  a  272. 

police  o^eer.  State  v.  Robitshek,  60  ■  Saund.  PI.  A  Ev.  324;  Comyns 
Minn.  123.  Dig.  tit.  Pfeoder  (2  W.  11);  Feltmakera 
A  city  ordinance  providing  that  any  v.  Davis,  1  Boa.  &  Ful.  08;  Piper  v. 
person  who  shall  refuse  to  obey  an  Chappell,  14  H.  &  W.  623;  Cssev.  Mo- 
order  at  a  fire  given  by  any  officer  duly  bile,  30  Aio.  538;  Coatea  n.  New  York,  7 
authorized,  "may  be  arreat«d  and  de-  Cow.  (N.  Y.)  585,  60S,  where  the  sub- 
toined  in  custody  unJ^  the  fire  it  extin-  stance  of  a  declaration  in  debt  is  given; 
gitiahtd,"  is  unconstitutional,  because  Charleston  v.  Chur,  2  Bidley  (8.  Q»r.), 
the  person  is  deprived  of  hii  liberty  164;  Krickle  v.  Commonwealth,  1  B. 
without  due  process  of  law,  and  because  Hon.  (Ky.)  361.  Pleader  need  not  uc^- 
bis  right  to  trial  by  jury  is  invaded,  ative  exception  in  a  proviso  to  the  en- 
The  court  distinguish  between  an  ar-  acting  clause  of  an  ordinance  or  in  a 
r«st  of  this  kind  and  where  the  purpose  subsequent  section,  this  being  a  matt«r 
of  the  arrest  is  preliminai^  to  and  con-  of  defence.  Lynch  c.  People,  16  Mich. 
tempUtee  a  judicial  exammation.  Jud-  472.  See  Bobetson  v.  Lambert  villp,  38 
son  V.  Reardon,  16  Minn.  431.  Under  N.  J.  L.  69;  McGear  v.  Bridgeton,  33 
the  charter  of  Newark  a  violator  of  an  N.  J.  L.  213;  Farwell  v.  Smith,  16  N. 
ordinance  of  that  city  cannot,  without  J.  L.  133.  The  conviction  must  be  for 
his  consent,  be  brought  into  court  for  the  same  offence  for  which  the  defend- 
trial,  unless  by  a  warrant  or  summons,  ant  is  prosecuted.  Columbus  v.  Arnold, 
Newark  p.  Murphy,  40  N.  J.  L.  145;  30  Ga.  517.  The  complaint  must  set 
onto,  f£  390,  391;  Mitchell  v.  Lemon,  forth  the  nature  or  cause  of  the  acou- 
34  Md.  176;  Butolph  v.  Blust,  5  Lan-  sation.  Telheard  v.  Bay  St.  Louis,  87 
sing  (N.  Y.},  84.    Requisites  of  warranU  Miss.  580. 

tor  the   violation    of   municipal    ordi-  '  Norris  v.  Btaps,  Hob.  210, 

nances.      White    v.     Washington,    2  *  Bodwic  v.  Fennell,  1  Wils.  233; 

Cranch   C.   C.   337.     Other  cases:    lb.  Vintners'  Co.  v.  Passey,   1  Burr.  237; 

356:    ^6.   459;    4   Cranoh   C.   C.    103;  Glover,  313;    2  Kyd.   157;    Graves  o. 

lb.  582 ;  Piell  v.  McDonald,  7  Kan.  426.  Colby,  9  Ad.  dc  El.  356 ;   Williamson  c. 

A  penalty  cannot  be  imposed  without  Commonwealth.  4  B.  Mon.  (Ky.)  14G| 

notice.     Alexandria  v.  Bethlehem,  29  151;  anf«,  chap.  x. 
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§  643  ORDINANCES :   PROCZDURE ;   EVTDENCS  983 

chamberlain,  treasurer,  or  some  other  officer  of  the  corporation ;  and 
thou^  the  power  of  thus  suing  for  the  penalty  could  not  be  giv«i 
to  a  mere  stranger,  yet  it  was  not  absolutely  necessary  that  the 
penalty  should  be  given  to  the  corporation,  but  it  mi^t  be  given  to 
the  informer.'  "Whenever  the  mode  of  enforcing  obedience  to  a 
by-law  is  prescribed  by  such  by-law,  that  mode  must  be  strictly 
pursued,  and  the  plainUif  (where  the  rules  of  common-law  pleading 
prevail)  must  be  the  party  to  whom  the  penalty  is  given.  Where  it 
is  given  to  the  chamberlain  for  the  use  of  the  corporation,  the  acticHi 
must  be  in  the  name  of  the  chamberlain,  and  not  in  that  of  the 
corporation.  And  when  the  chamberlain  may  sue,  he  need  not  set 
out  his  election  or  appointment,  but  may  aver  g^ierally  that  he  is 
chamberlain,  and  set  forth  his  right  to  sue  and  to  recover.'  Unless 
the  ordinance  show  that  it  was  intended  that  no  action  for  a  penalty 
should  lie  without  a  previous  demand,  it  is  not  necessary  to  aver  one,* 
Nor  is  it  necessary  to  aver  that  the  defendant  had 'notice  of  the 
ordinance,  for  Uiis  is  conclusively  presumed  with  respect  to  all  on 
whom  it  is  binding.* 

§  643  (417).  Hod*  of  Procodnra,  Dofencet,  Eridence,  Ac.  —  In 
prosecutions  to  enforce  ordinances,  the  ordinary  rules  of  evidence 
apply,  except  so  far  as  specially  modified  by  statute;  and  it  is  not 
competent  for  a  municipal  corporation,  without  express  authority, 
to  make  or  alter  the  rules  of  evidence  or  of  law.'  It  is,  however, 
competent  for  a  city  to  provide  by  general  ordinance,  after  suit  com- 
menced to  recover  a  penalty  for  acting  without  a  license,  that  the 
granting  of  a  license,  thou^  by  its  terms  it  takes  effect  from  a  day 
previous  to  the  commission  of  the  offence,  shall  not  (as  might 
otherwise  be  the  case)  release  or  waive  the  penalty.' 

»  Glover,313,314,316;  Feltmakera'  '  ChariMton  v.  Dunn,  1  MeCord 
Co.  V.  Davis.  1  B.  &.  P.  98;  Bodwic  o.  (S.  Car.),  333;  Ktch  v.  Knckard,  5  111. 
FeimeU,  1  Wils.  233;  Tott^rdeU  v.  76.  The  defendant's  admuwon  of  a 
Qlaibf,  2  Wila.  266;  Heaketh  v.  Brad-  vioktioQ  of  an  ordinance  is  competent 
dock,  3  Burr.  1847;  Wood  o.  Sear!,  evidence.  Columbia  v.  Harrison,  2 
Bridg.  139;  Graves  v.  Colby,  9  Ad.  &  Const.  R.  (S.  Car.)  213.  It  has  been 
El.  M6.  held  that  the  city  council  in  adopting 

»  Harris  o.  Wakeman,  Say.  254 ;  Ex-  an  ordinance  may  provide  what  sh^ 
etet  V.  atane,  2  Show.  159.  Under  be  a  prima  fade  case,  and  place  upon 
oonatituent  act,  town  treasurer  held  the  defendtmt  the  burden  of  showing 
entitled  to  sue  in  his  own  name  for  that  the  case  comes  within  the  escep- 

rtios.      Wattfl    T.    Scott,    1    Dev.    tions     specified     in     the     ordinance. 
Car.)    291;     Commonwealth    v.   Commonwealth  v.  Price,  123  Ky.  163; 
Fabey,5Cush.(Maai.)408.  94  S.  W.  Rep.  32.  ,,„.,. 

•  Butohera'  Co.  ».  Bullock,  3  Bos.  A  '  CSty  Councu  u.  Schmidt,  11  Rich. 
P  434  437.  (S.  Car.)  Law,  343;    City  Council  u. 

•  London  o.Bemardi8ton,l  Lev.  18;  Corfeis,  2  Bailey  (S.  Car.),  189. 
James  v.  Putney,  Cro.  Car.  498.  Commented  on  by  O'Secil,  J.,  in  City 
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§  644  (418).  Oorpqrktw  bUt«iic«  not  to  bo  qooittonod  la  ineh 
Actlona.  —  Id  proceedings  to  enforce  oidinances,  the  ilUgality  of  the 
corporate  organvsation.  cannot  be  shown  to  defeat  a  recovery;  in 
s\ich  a  collateral  proceeding,  evidence  that  the  corporation  is  acting 
as  such  is  all  that  is  required.' 

§  345  (419).  BfttlfiMtlon  of  Illegal  Ordlnancfla  by  LectsUturo.  — 
The  legislature  may  ratify  ordinances  not  otherwise  binding;  and 
offenders  should  thereafter  be  prosecuted  under  the  ordinances,  and 
not  under  the  validating  act.* 

§  646  (420).  OrdlnaoooB  to  b«  constnwd  rsuonably.  —  In  prose- 
cutions or  actions  to  enforce  ordinances,  or  in  considering  the  ques- 
tion of  their  validity,  cowris  wiil  give  them  a  reasonable  construction. 

Council  e.  Feekman,  3  Rich.  (S.  Car.)  legislation.     But  see  cases  cit«d  po»t. 

Law,  3S5.    And  see  case  last  cited  iis  to  5  14C9.    And  in  New  Jertey  also  it 

other  circumstances,  in  which  it  was  has    been    frequently    held    that    the 

held  that  a  prinr  penalty  was  not  waived  legislature  ma^   vahdatfi   informal   or 

by  a    subsequent   acceptance    of   the  irregular  mumcipal  action,   when  the 

amount  of  a  license  for  a  year.  matters  dispensed  with  or  cured  did  not 

A  license  granted  by  a  d«  ^a£to  officer  relate  to  the  juiisdiction  of  the  courts, 

of  a  municipal  corporation  is  valid;   if  Bergen   v.    State,    32    N.    J.    L.    490; 

the  city  receives  and  ret^ns  the  money.  State  v.  Union,  33  N.  J.  L.  350;  State 

it  is  estopped  from  maintuning  an  v.  Newark,  34  N.  J.  L.  236.    See  Index, 

action  for  selliiw  liquor  without  license.  CwaHve  Aett. 
Hartel  v.  East  St.  Louis,  94  111.  67.  A   sUtuto^   provision   that   ordi- 

Any  positive  acts  iynfra  viTta\  by  nancee  "now  m  force"  should  remain 

municipal   officers    which   may    nave  in  force  until  altered  or  repealed  by 

induced  the  action  of  the  adverse  party,  ordinance  does  not    validate  a  void 

and  where  it  would  be  inequitable  to  ordinance.    East  Tennessee  Tel-  Co.  v. 

permit    the    corporation    to    stultify  Ruasellville,  106  Ky.  667.      The  legis- 

itaelf,   by  retracting  what  its  officers  laturc  may  ratify  a  void  ordinance  so 

had    done,    will    work    an    estoppel,  as  to  vest  title  to  tide  lands  in  a 

Martel  v.  East  St.  Louis,  94  111.  67;  grantee  of  the  town  under  such  ordi- 

Robyti.  Chicago,  54  III.  447;   Chicago,  nance.      Oakland   d.    Oakland    Water 

R.  I.  A  P.  R.  Co.  V.  Joliet,  79  111.  25;  Front  Co.,  118  Cal.  160. 
Logan  County  c.'Lincoln,  81  111.  156.  But  the  word  "ordinance  "does  not, 

'  Hamilton  v.  Carthage,  24  111.  22;  in  its  ordinary  use   or   signification, 

Mendota   v.   Thompson,    20    111.    197;  indvde   a   grant   of  landit.     Hence,   a 

Coles  County  c.  Aliison,  23  111.  383;  statute  amending  a  charter  and  ratify- 

Decorah     v.     Gillis,     10     Iowa,     234 ;  ing  and  confirming  the  ordinances  of  toe 

Kettering  d.  Jacksonville,   50   HI.  39;  municipality  should   be   construed   to 

Tisdale  V.  Minnonk.  46  111.  9;  Harden-  apply  exclusively  to  ordinances  prap- 

brook  V.  Ligonier,  05  Ind.  70.  erly  so-called,  i.  e..,  to  the   local   laws 

'  Truchelut  v.  Charleston,  1  Nott  ft  of  the  municipality,  and  not  to  ordi- 

McC.   (S.  Car.)  227;    Lennon  t>.  New  nances    which    are    mere    grants    or 

York,  55  N.  Y.  361 ;    People  v.  Davis,  attempted  giants  of  the  lands  of  the 

78  N.  Y.  App.  Div.  570;  ante,  chap,  iv,  corporation,  —  to  ordinances  adopted 

£  129,  and  note.     Pott,  \  94S,  Logans-  in  pursuanceofthe  legislative  authority 

port  V.  Crockett,  64  Ind.  319,  approv-  of  the  council,  and  not  to  ordinances 

mg  text.    In  State  v.  Plainfield,  38  N.  which  were  in  effect  mere  conveyances 

J.  L.  95,  where  an  ordinance  was  void  or  attempted  conveyances  oS  the  pnip* 

for  want  of  proper  notice  to  the  persons  erty  interest  of  the  municipality  in  its 

interested,  it  was  held  that  the   error  lands.      Oakland    v.    Oakland    Water 

could  not  be  remedied  by  subsequent  Front  Co.,  118  Cal.  100,  193,  194. 
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and  will  incline  to  sustain  rather  than  to  overthrow  them;  and 
especially  is  this  so  vhere  the  question  depends  upon  their  being 
reasonable  or  otherwise.  Thus,  if  hj  one  construction  an  ordinance 
wilt  be  valid,  and  b^  another  void,  the  courts  will,  if  possible,  adopt 
the  former.'  But  an  ordinance  which  transcends  the  power  vested 
in  the  body  which  passed  it  is  void,  and  may  be  taken  advantage  of 
by  plea  or  answer  to  an  action  to  recover  the  penalty,  or  other  pro- 
ceedings to  enforce  it.'  Its  vaUdity  may  also  be  tested  in  proper 
cases  by  suits  against  the  corporation  or  its  officers  for  acta  done 
under  it,*  or  by  a  return  to  a  mandam.ua  where  the  party  justifies  his 

■  Durai^o  v.  Chapnun,   27  Colo.  It  is  well  remarked  that  "the  by-I&wa 

169,    172,    cdting   text;     Haimon    v.  of  very  few  of  these  corporations  could 

Cadcago,  140  IB.  374,  396;    Berry  v.  stand  sucb  a  t^t.    They  should  receive 

Qucago,   192  ill.   154,   156;  Attorney-  a  reasonable   construction,    aod   their 

General  v.  Remick,  73  N.  H.  25,  30,  terms  must  not  be  strictly  scrutiniEed 

quoting  text.  for  the  purpose  of  making  them  void." 

'  C^nmonwealth    v.    Robertson,    S  Per  Euatit,  C.  J.,  Munici^IiCy  No.  1  v. 

Gush.  (Mass.)  438,  442;  Vinters'  Co.  k.  Cuttinx,  4  La.  An.  335;    Merriam  e. 

Fassey,  1  Burr.  237;    PoulUn'  Co.  v.  New  Orieans,   14  La.  An.  318;    8.  P. 

Phillips,  6  Bing.  N.  C.  315;  Taylora  of  Lose  v.  New  OrieaoB,  2  La.  427. 
Ipswich,  1 1  Rep.  54  a;  Noiris  v.  Stape,         Peiud  ordinmteeK  are  to  be  strictly 

Hob.  210;   Tobacco   Pipe  Uaken  Co.  construed    and    will   not   be    held   to 

V.  Woodroffe,  7  Bam.  &.  C.  838 ;  Moir  create  a  liability  where  the  words  used 

V.  Munday,  Saver,  181,  186;  Rounds  v.  do  not  clearly  fix  it.    Krickle  v.  Com- 

Humfoid,  2  R.  I.   154;   Blajichard  v.  monwealth,    1    B.    Mon.    (Ky.)     361; 

Benton,  109  lU.  App.  569;  Von  Diest  Pacific  v.  Sdfert,  79  Ho.  210;  Glen 

V.  Saa  Ant(Hiio  Traction  Co.,  33  Tex.  Ridge  Board  of  Health  v.  Werner,  67 

Civ.  App.  577.  N.  J.  L.    103;  Montgomery  v.  Louia- 

Tbe  rules  for  the  construction  of  ville  &  N.  R.  Co.,  84  Ala.  127;  State 

ordinances  are  the  same  aa  for  statutes,  v.  Dineen,  203  Mo.  028. 
Hatter  erf  Yick  Wo,  68  Cal.  294 ;  Denn-         Ordinances  pretenbing  fire  limUt  and 

ing  V.  Yount,  62  Kan.  217.  prohibiting   the   erection    of    wooden 

Where  the  legislature  has  conferred  buildings  therein  are  in  den^tion  of 
full  and  exclusive  jurisdiction  on  a  common  right  and  must  be  strictly 
municipal  corporation  over  a  certain  construed.  Mont^mery  o.  Louisville  a 
subject,  the  acts  of  the  corporation  will  N.  R.  Co.,  84  Ala.  127;  Houlton  v.  Tit- 
be  supported  by  every  fair  intendment  comb,  102  Me. 273.  SeealsoJ  727,  pott. 
and  presumption.  Baltimore  c.  Clunet,  In  State  v.  Paris  Ry.  Co.,  55  Tex. 
23  Hd.  449.  The  title  and  the  body  of  76,  the  court,  referring  to  an  ordinance 
the  ordinance  may  be  taken  together  to  authorizing  a  railroad  company  to 
pve  it  the  necessary  certainty  to  sus-  extend  its  track  to  a  certain  point, 
tain  it.  Hartindale  v.  Palmer,  52  Ind.  said;  "There  is  no  ambiguity  in  the 
411.  Id  view  of  the  inartificial  charac-  ordinance  authorizing  its  explanation 
ter  of  town  by-laws,  they  are  especially  by  parol  evidence  oi  representationg 
entitled  to  a  i^asonable  construction,  made  prior  to  its  passage,  or  of  the 
Whitlockv.  West,  26  Conn.  406;  WiUc.  actual  intention  or  understanding  of 
Hun.  Corp.  169,  pi.  382.  By-laws  with  those  by  whom  it  was  passed,  as  to  the 
penalties  are  not  property  penal  precise  point  at  which  the  road  was 
statutes.  The  penalty  is  m  the  nature  to  be  conetructed."  Conlemporaneimt 
of  lii^uidated  damages,  established  as  comtnuiion  often  of  great  weight  in 
such  m  Ueu  of  danutges  which  a  court  interpreting  doubtful  provisions.  State 
would  be  authorized  to  aaseas.  There-  v.  Severance,  49  Mo.  401 ;  Sylvania  v. 
fore  the  strict  rules  by  which  the  valid-  Hilton,  123  Ga.  754 ;  Uobile  v.  Louis- 
ity  erf  penal  statutes  are  to  be  tested  are  ville,  &  N.  R.  Co.,  84  Ala.  115;  anU, 
IWt  to  be  applied  to  the  by-laws  or  g  241,  note;  £354  note, 
ordinances  of  municipal  corponUcHia.        *  Hixr  c.  Munday,  Sayer,  181,  185; 
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refusal  to  comply  with  the  writ  on  the  ground  that  the  ordinance 
b  invalid,'  or,  as  ebewhere  shown,  in  cases  of  equitable  cc^nizance, 
by  bill  in  chancery  to  enjoin  proceedings  thereunder. 

§  647  (421).  Ordlnancfli  void  In  Part.  —  If  paH  of  a  by-law  be 
void,  another  essential  and  connected  part  of  the  same  by-law  ia  also 
void.'  But  it  must  be  essential  and  connected  to  have  this  effect.* 
But  if  the  invalid  provisions  are  separable  from  ajtd  independent  of 
the  valid  provisions,  and  can  be  so  severed  without  defeating  the 
object  of  die  legislative  body,  the  valid  provisions  of  the  ordinance 
will  be  sustained  and  given  their  appropriate  effect*    Thus,  if  an 

St.  Chariea  v.  Meyer,  68  Mo.  86.    See  Giwenhdm,  61  lU.  App.  374;  Chicago 

protective     proviaionB     to     comorBW  v.  GuimitiK  System,  119  lU.  App.  377, 

officers  and  agents  in  Municipal  Corpo-  aSTd  214  111.  628;  Greoada  c.  Wood, 

mtioQg,   Act  5  and  6  Wm.   IV.  chap.  81   MIn.   308;   Kirkwood  v.   Merameo 

Ixxvi.    a    132,    133.      In   the   Oniano  Eighlanda  Co.,  94  Ho.  App.  637;  I^ae 

Afunictpoi  Ad,    f  378,  Biggar's  Mun.  v.   Concord,    70   N.    H.    485;     In  re 

Manual  (Canada,  1900),  p.  374,  there  Wygant,  39  Or^.  429. 
is  what  the  author  would  suppoee  to         *  Ex  parte  Cowert,  92  Ala.  94;    Ex 


ickey  B. 
rk.   108; 


effect  that  a  resident  of  a  municipality  Wallace  v.  Cubanola,  70  Ark.  395;  Ft. 
or  any  other  persoQ  interested  id  a  by-  Smith  v.  Scrubs,  70  Ark.  549;  Ex 
law,  order,  or  resolution  may,  withm  parte  Haskell,  112  Cal.  412;  San  Luis 
one  year,  apply  to  High  Court  of  Jua-  Obispo  v.  Greenberg,  120  Cal.  300; 
tice  to  have  it  quashed,  and  the  court,  Tampa  v.  Salomonson,  35  Fla.  446; 
after  notice  to  the  corporatiaa,  may  Canova  v.  WilLiams,  41  Fla,  609;  State 
quash  the  by-law,  order,  or  leaolution,  v.  Dillon,  42  Fla.  95;  fichtenberg  ". 
in  whole  or  in  part,  for  iliegality.  Con-  Atlanta,  126  Ga.  62 ;  Belleville  v.  ttti- 
struction  of  provision,  see  Biggar's  aens  Horae  R.  Co.,  152  III.  171;  Shan- 
Hun.  Uanual  (Canada,  1900),  pp.  375  non  v.  Hinsdale,  180  lU.  202,  207; 
et  $eg.  Alton  v.  Foster,  74  III.  App.  51 1 ;  Scho- 

■  Hex  t>.  Harrison,  3  Burr.  1328;  field  v.Tampico,  98  111.  App.  324;  Imes 
Grant  on  Corp.  89.  An  ordinance  may  v.  Chicago,  B.  &  Q.  R-  Co.,  105  111.  App. 
be  void  for  uDcertalnty  in  its  pro-  37;  Chicago  &  J.  El.  R.  Co.  d.  Freeman, 
vinons,  as,  for  example,  one  which  125  111.  App.  318;  Indianapolis  v. 
alters  street  grades,  without  referring  Bieler,  138  Ind.  30;  Eureka  v.  Jack- 
to  any  plan  or  eatablishing  newgisdes,  aoa,  8  Kan.  App.  49;  Baker  v.  Lexing- 
Keamey  v.  Andrews,  10  N.  J.  Eq.  ton  {Ky.l,  53  8.  W.  Rep.  16;  Moody «. 
70.  Wilhamaburx,  120  Ky.  192;   88  8.  W. 

■  Austin  V.  Hurray,  16  IHck.  (Hass.)  Rep.  1075;  State  v.  Riley,  49  La.  An. 
126;  Com.  Dig.  Sy-taui,  chap,  vii.;  Rex  1617;  New  Orleans  v.  Kients.  52  La. 
0.  Faversham  Fishennen's  Co.,  8  Term  An.  950,  954 ;  Detroit  v.  Fort  Wayne  & 
Rep.  356.  See  Commonwealth  v.  B.  I.  R.  Co.,  95  Uich.  456;  WykoS  v. 
Stodder,  2  Cush.  (Mass.)  562;  Fisher  Healey,  57  Hinn.  14;  SUte  v.  Stone, 
V.  HeGirr,  1  Gray  (Mass.),  1;  Warren  96  Minn.  482;  Minces  v.  Sehoenig,  72 
v.  Charleatan,  2  Gray  (Mass.),  84;  Minn.  528;  St.  Louis  v.  LiessinK^^  190 
Commonwealth  v.  Hitchines,  6  Gray  Ho.  464;  St.  Louis  v.  Grafeman  Dairy 
(Mass.),  482;  Hersboff  c.  Beveriy,  45  Co.,  190  Ho.  492;  Lamarn.  Weidman, 
N.  J.  L.  288.  57  Mo.  App.  507;    In  re  Ungston,  55 

•  ViUavaso  «.  Barthet,  39  La.  An.  Neb.  310;    Staata  v.  Washington,  45 

247;     Jacksonville     v.     Ledwith,     26  N.  J.  L.  318;   Mor^n  r.  Orange,  50  N. 

Fla.  163,  212,  citing  text;  Blackshear  J.  L.  389;  Haynes  t>.  Cape  Hay,  52  N. 

V.  Strickland,  126  Ga.   492;    Lucas  v.  J.  L.  180;   Kolb  v.  Boonton,  64  N.  J.  L. 

Macomb,  49  III.  App.  60 ;   Chicago  s.  163,  165 ;  Doran  v.  Camden,  64  N.  J.  L. 

Stratton,  58  III.  App.  539;    Peona  ».  666;  Duryeeti.Mayor,&c.of  New  York, 
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ordinance,  or  even  the  same  section  of  an  ordinance,  contains  two 
separate  prohibitions  relating  to  different  acts,  with  distinct  penalties 
for  each,  one  of  which  b  valid  and  the  other  void,  the  ordinance 
maj  be  enforced  as  to  that  portion  of  it  which  is  valid.'  Similarly  if 
the  provision  of  the  ordinance  fixing  the  penalty  contains  a  penalty 
which  it  is  not  within  the  authori^  of  the  municipality  to  impose  as 
well  as  a  penalty  which  may  be  imposed,  e.  g.,  if  the  ordinance, 
besides  imposing  a  fine,  contains  an  unauthorized  provision  sub- 
jecting the  accused  to  imprisonment,  the  part  of  the  penalty  which  is 
authorized  may  be  sustained,  whilst  the  unauthorized  part  will  be 
held  to  be  void.' 


96  N.  ¥.477,492;  Wade  tr.  NunneUy,  Lord  Kenym  said:    "With  regard  to 

19  Tex.  (Sv,  App.  266;  Ex  parte  Hen-  the  form  irf  tbe  by-law  indeed,  tEough  a 

8on,  49  Tex.  Cnm.  Rep.  17/;  90  8.  W.  by-law  may  be  good  in  part  and  bad  In 

Rep.  874;  Eureka  City  o.  Wiison,  16  part,  yet  it  can  be  so  on^  when  the  two 

Utah,  67;  Danville  v.  Hatcher,  101  Va.  parta  are  entire  and  distinct  from  each 

523;  HiUraan  v.  Seattle,  33  Wash.  14;  other."    Approved,  Municipality  No.  2 

Binar'B  Hun.  Manual  (Canada,  1900),  v.Horsan,  1  La.  An.  ill,  lis.  Thefact 

p.  333.  that  certain  provimons  of  an  ordinance 

'  CcHnmoQwealth  v.  Dow,  10  Met.  are  void  does  not  authoriie  the  court  to 

(Mass.)  382;    Ameebury  v.   Bowditch  doclare   void    those    provisions   which 

M.  F.  Insurance  Co.,  6  Giay  (Hbsb.),  relate  to  the  subject  matter  of  the  ordi- 

£96;    Warren  v.  Gharleetown,  2  Gray  nance,  when  they  are  distinct  and  eepa- 

(Mass.},  84;  Shelton  v.  Hi^ile  (market  late  from   those  wbicfa  aie  void  and 

ordinance),   30  Ala.   540;    Rogen  n.  uaelesa.    State  t>.  Hardy,  7 Neb. 377.    It 

Jonee,  1  Wend.  (N.  Y.)  237 ;  Thomas  v.  is  stated  in  Grant  on  CorporationB,  88, 

Mount  Vernon,  9  Ohio,  290;    1  Stra.  that  it  is  "now  fully  settled  that  ■  by- 

460;    Sir  T.  Raym.  288,  294;    Sayer,  law  that  is  void  in  part  is  void  wholly; 

266;   1  B.  &.  Ad.  95;  7TennR.549;  e.  ff.,  if  the  penalty  be  unreasonable  the 

Staata  v.  Washington,  45  N.  J.  L.  318;  Rot  of  the  by-law  is  vitiated  thereby 

nqua  V.  Zimmenin,  35  Ohio  St.  507;  and  becomes  wholly  inoperative  and 

State ti.Kantler,  33  Minn.  69.    Where*  null."    Gting  Com.  Dig.  Sy-Low,  chap. 

charter  authorized  the  penalty  of  fine  vii.;  Ckilcheeter  c.  Godwin,  Carter,  121; 

and  imprisonment,  an  ordinance  im-  Elwood  t>.  BuUock,  6Q.  B.  383;  Clarke 

posing  m  addition  thereto   "costs  of  d.  Tucket,  2  Vent.  182;  Rexv.Atwood, 

prosecution"  was  declared  void  as  to  4  B.  A  Ad.  481.     But  the  rule  in  the 

such  addition,  but  valid  as  to  the  re-  text  is  well  sustained,  and  is  reasonable; 

mainder.    State  v.  Cantieny,  34  Minn,  and  it  is  not  true  that  the  void  part  of  a 

1.     "If  a  by-law  be  entire,  each  part  by-law  will  make  null,  complete   and 

having  a  general  influence  over  the  rest,  independent  parts  of  the  some  by-law 

and  one  part  of  it  be  void,  the  entire  which  woi  "    "       "     ■ 
by-law  i                                             ... 

160,  pi.  384 ;  approved.  Municipality  thoriiing  a  sewerage  system  being  un- 

No.  2  V,  Morgan,  1  La.  An.  Ill,  116;  constitutional    in    part,    so    that    the 

£z  parte  Mayor.  Ac.  of  Florence,  78  Ala.  scheme   adopted   oould   not   be   made 

410;  Rau  n.  Little  Rock,  34  Ark.  303.  a VEulable,  the  undertaking  was  arrested. 

"But  if  a  by-Uw  consist  of  several  dis-  State  v.  ChamberUn,  37  N.  J.  L.  388. 
tinct  and  independent  parts,  although         *  In  re  Mansfield,  106  Cal.  400;   Ex 

one  or  more  of  them  may  be  void,  the  parte  Christenson,   85  Cal.   208;    Au- 

rest  are  equally  valid  as  though  the  guata  v.  Clark,  124  Ga.  264;  Clearwater 

void  clauses  had  been  omitted."    Will-  v.    Bowman,  ,7Z   Kan.   92;    Moody  v. 

cock,  161,  pi.  389;   fitzacherly  «.  Wilt-  Williamsbure,  120  Ky.  192;  88  S.  W. 

■hire,  11  Mod.  363;    Lee  v.  Walls,  1  Rep.  1075;  Magneau  v.  Fremont,  30 

Kenyon,  292.  Neb.  843,  854;  Bailey  t>.  State,  30  Neb. 

In  a  leading  case.  Rex  e.  Faverabam  855;  Sterling  ir.  Camden,  65  N.  J.  L. 

E^hennen'sS).,  8  D.  ft.  E.  T.  R.  356,  190;  Doran  v.  Camden,  64  N.  J.  L.  066 


.dr,yGoogIe 


988  UUNIdPAL  CORPORATIONB  $  648 

§  648  (422).  Pnot  of  OnUunces.  —  When  not  spedally  regu- 
lated by  charter  or  statute,  the  proof  of  ordinances  must  be  hy  the 
production  of  the  originals  or  the  books  in  which  they  are  regis- 
tered, as  these  are  the  primary  evidence.'  Printed  copies,  or  au- 
thenticated copies,  are  often  made  competent  evidence  by  the 
legislature.' 

1  this  poiat  Tranlin  « 


affected  with  ill^^tjr,  tne  ordin&nce  of  oidmAnce;  Ch&rleBtan  v.  Char,  2 

ma^  be  held  to  be  nugatoi;  for  failure  Bailey   (S.   (^t.),    164 ;    KitteiioK  «■ 

to  impose  a  penalty.    Bee  Maflaiuger  v.  Jacksonville,  50  III.  39 ;   Napa  v.  &etr 

Hiilvme,  63  N.  J.  L.  123;    Smith  v.  erby,  76  Cal.  222;  Nevin  v.  Roach,  86 

Gouldy,  58  N.  J.  L.  562.     See  also  K7.     492;     Downing    v.    Uiltonvale 

f  610.  ante.  Where  a  city  ordinance  im-  (recordofayesandnaya),  36Kaa.  740: 

posed  an  occupation  tax,  and  the  only  Brophy  v.  Hyatt  (record  of  ayea  and 

method .  provided  for  its  enforcement  nays),  10  Ccdo.  223;  Sullivan  v.  Lead- 

vos  iUegftl,  it  was  held  that  the  whole  viUe,  11  Colo.  483;  CarroU  v.  Irvinfion 

ordinance  was  thereby  rendered  inop-  (what  is  sufficient  publication),  50  N. 

erative,    (^naha  t>.  Hannon,  68  Neb.  J.   L.  361;   tupra,  j{  603-607;  infra, 

339 ;   Gennan  American  Fire  Ins.  Co.  f  649 ;  Chicago  &  A.  R.  Co.  v.  Engle, 

v.  Hinden,  51  Neb.  870.  76  lU.  317. 

'  Lumbard  v.  Aldrich,  8  N.  H.  31;  Where  the  charter  provides  that  the 
Stevens  v.  Chicago,  48  111.  498 ;  Moor  v.  printed  volume  of  city  ordinances  shall 
Newfield,  4  Me.  44;  Hallowell  &  A.  t>e  evidence  in  all  courts,  the  ordinances 
Dank  v.  Hamlin,  14  Haaa.  178;  Case  of  printed  therein  will  be  judicially  no- 
Thetford,  12  Vin.  Abr.  90;  ante,  {  557,  ticed  the  same  as  public  statutes.  Nap- 
note;  intra,  J  649;  McCaffrey  v.  man  o.  People,  19  Uicb.  352;  St.  Louis 
Thomas,  4  Feiinewill  (Del.),  437;  e.  St.  Louu  Railroad  Co.,  89  Mo.  44. 
Metropc^tan  St.  R.  Co.  n.  Johnson  90  In  Kanaaa,  the  appellate  court,  upon 
Ua.  500;  Tipton  v.  Norman,  72  Ho.  the  trial  of  an  appeal  from  a  convio- 
380;  Stewart  v.  Clinton,  79  Mo.  603;  tion  under  an  ordinance,  will  tak» 
Webb  Oty  v.  Parker,  103  Mo.  App.  296,  jvdieiiU  notiea  of  the  eiistonce  and  sub- 
citing  teict;  Shaw  v.  N.  Y.  Cuitral  A  stance  of  the  ordinance.  Downing  n. 
H.  R.  R.  Co.,  85  N.  Y.  App.  Diy.  137.  Miltonvale,  36  Kan.  740;  anU,  S  231. 

In   Information  against  Oliver,  21         *  As  to  proof  by  a  printed  boojfc  pur- 

S.Car.319,  itfctfotoan,  J.,  said,  tbatina  porting  or  shown  to  be  printed  by 

municipal  court  "it  was  no  more  nece»-  authonty,  see  Western  &  A.  R.  Co.  o. 

eary  to  offer  proof  of  a  public  ordinance,  Hix,  104  Ga.  11-   Chicago  A:  A.  R.  Co. 

under  the  seal  of  the  city  council,  than  v.  Wilson,  225  111.  60;  Chicago,  B.  A  Q. 

in  the  courta  of  the  State  to  prove  a  R.  Co.  v.  Thorson,  68  111.  App.  288, 291 ; 

public  act  of  the  legislature.    Munid-  lUinois  Cent.  R.  Co.  v.  Burke,  112  111. 

pal  ordinances  are  private  laws  when  App.  415;    Canton  v.  Ligon,  71  Mo. 

broughtbefore  the  superior  judiciary  of  App.  407;    Starks  v.  State,  3S  Tex. 

a  State,  but  not  when  brought  before  a  Crim.   Rep,   233;    International  Sc  G. 

city  court."   See  chapter  on  Corporate  N.  R.  Co.  v.  Hall,  35  Tex.  dv.  App. 

Records  and  Documents,  oTite,  j  650,  646;  Texarkana  &  F.  8.  R.  Co.  e.  Fru- 

etaeq.  Proof  may  be  made  by  the  clerk  da,  43  Tex.  Civ.  App.  573;  95  S.  W. 

that  he  posted  up  copies  of  an  ordinance  Rep.  563.    Unless  the  statute,  besides 

appearing  on  the  records,  without  pro-  makinc    a    book    purporting    to    be 

ducing  such  copies  or  accounting  for  print«a  b^  authonty  admissible,  dis- 

tiiur  absence.    Teftn.  Sie,  10  III.  432.  penses   with   proof   that   it   has   been 

Existence  of  an  ordinance  may  be  printed  by  autliority,  the  production  of 
provedby  the  "ordinance  book"  of  the  the  book  is  not  enough;  it  must  be 
town,  in  which  it  is  recorded,  unless  tho  proved  that  it  was  printed  and  pub- 
point  at  issue  involves,  not  merely  its  lished  by  authority.  International  ft 
prima  fade  existence  as  a  law,  but  the  O.  N.  R.  Co.  v.  Hall,  35  Tex.  Ctv.  App. 
proper  and  r^ular  enactment  of  the  645. 
cwdmance,  in  which  case  a  different        Proof  tqr  producing  etrtifUd  eopi/. 
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§  649  (423).  Pruanqitioii  of  Validity.  —  It  will  be  presunud 
that  an  ordinance  U  valid,  and  the  burden  of  establiahing  invalidity 
is  on  the  person  asserting  it.'  Where  autiiority  to  pass  an  ordinance 
on  a  given  subject  was  conditioned  that  it  should  be  first  submitted 
to  the  voters  of  the  municipality  and  adopted  by  a  majority  vote,  in 
a  prosecution  for  a  breach  thereof  it  was  held  that  the  further  pro- 
vision  of  the  charter,  that  an  ordinance  might  be  proved  by  a  copy 
thereof  duly  certified,  &c.,  did  not  dbpense  with  the  necessity  of 
proving  that  the  ordinance  was  submitted  to  the  voters  and  adopted, 
and  that  it  bad  been  published  as  required  by  law,  the  only  effect  of 
the  charter  provision  being  to  dispense  with  the  production  of  the 
original  ordinance  by  making  the  certified  copy  evidence.' 

§  650.  lojntietion  a^alnit  ■nforcwitant  ol  OnUnaitces. —  llie  gen- 
eral rule  is  that,  in  the  absence  of  irreparable  injuiy  to  property 
rights,  inadequacy  of  any  remedy  at  law,  or  other  recognized  ground 
of  equitable  jurisdiction,  the  enforcement  of  a  mwiidpal  ordinance 
xoiU  not  be  restrained  where  the  question  involved  is  simply  whether 
the  person  claiming  to  be  aggrieved  has  been  guilty  of  an  offence,  or 
become  liable  for  penalties  for  violations  of  the  ordinance.  The 
validity  of  the  ordinance  comes  directly  before  the  court  in  the  case 
of  a  prosecution  for  an  offence  or  an  action  to  recover  a  penalty,  and 
where  that  question  can  properly  be  determined  by  a  court  of  law  it 
does  not  in  itself  form  a  proper  subject  of  equity  jurisdiction.' 

See  Gage  n.  Chicago,  225  Dl.  218;  Qli-  161  AU.  469;  44  So.  R^.  3S8;  Van 

ncuaCent.  R.  Co.  v.  IQef,  111  III.  App.  Hook  v.  Selma,  70  Ala.  361;  In  re 

364;  Moody  B-Spotomo,  1121^.1008.  Bcrrv,  147  Cal.  623;  People  t>.  Crepe 

The  Btatutoi?  method  of  proof  hu  138  111.  401,  414;  Chicago  A  A.  R.  Co. 

been  held  not  to  be  exclusive.     The  v.   CarlinviUe,   200   111.   314,  aS'g   10? 

ordinajice  may  be  proved  either  in  the  111.  App.  251;   Chicago  &  A.  R.  Co.  v. 

Btatutoiy  method  or  by  common-law  Averitl,  224  111.  516 ;  BnouSer  v.  Cedai 

methods.     Jobneon  v.  EWey,  54  Neb.  Rapida  ft  H.  R.  Co.,  118  Iowa,  287 

733.      See  aleo  Birmingham  v.  Tayloe,  St.  Louis  ti.  St  Louis  Theatre  Co.,  20S 

105  Ala.  170.  Ho.  690 ;  Faxon  v.  Sweet,  16  N.  J.  Eb 

'  Ex  parte  Haskell,   112  Cal.   412;  196;    State  v.   Trenton,   63  N.   J.   L. 

monv.  Chicago,  140  111.  374;   Peo-  132. 

).  Chicago,  B.  A:  Q.R.  Co.,  ISg  111.        '  Schott    t>.   People,   89    HI.    196. 

397;   Chicago  &  A.  R.  Co.  v.  Cariin-  SchUfUid,  J.,  adds:   "Municipal  cor- 

ville,  103  111.  App.  251,  aff'd  200  111.  porations  exercise  only  del^ated  and 

314;  Schmidt  v.  Indianwolia,  168  Ind.  umited  powers,  and,  in  the  absence  of 

631;  80  N.  E.  Rep.  632;  Snoufter  b.  express  statutory  provisions  to  that 

Cedar  Rapids  &  M.  R.  Co.,  118  Iowa,  effect,   courts  are  autboriied  to   in- 

287:   lAthrop   u.    Morristown,   67    N.  dutge  in  no  presumptions  in  favor  of 

J.  L.  247;    Johnson  v.  Philadelphia,  the  validity  of  their  ordinances.    If  in 

60  Pa.  445;  Norfolk,  P.  A  N.  NT  Co.  conformity  with  the  express  or  neces- 

V.  Norfolk,  106  Va.  139.    Unless  the  saiiiy  implied  grant  of  the  charter, 

ordinance  is  on  its  face  palpably  un-  they  are    -'--'-  --■- '- "' 

reasonable,  it  will  be  presumed  to  be        '  Bui 

leasooable.      HiUer    v.    Birmii^ham,  Hooea  t 
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But  if  a  private  proper^  right  of  the  person  a^rieved,  or  any  civil 

right  which  is  guaranteed  by  the  constitution  or  by  statute,  will  be 

affected  by  the    enforcement  of  the   ordinance,  and  the  party 

aggrieved  has  do  other  adequate  remedy  for  the  prevention  of  ir- 
reparable injury,  the  courts  sustain  the  right  to  relief  by  injunction.' 

chomer  v.  Mobile,  84  Ala.  126;  Old  (Sty  of  New  York  v.  Wineburgh  Ad- 
Dominion  Tel.  Co.  V.  Powen,  140  AU.  veitUing  Co.,  122  N.  Y.  App.  Div. 
220,  22S;  Brown  v.  Birmingham,  140  748. 

Ala.  590;    Denver  v.  Beede,  26  Colo.  '  Page  v.   Baltimore,   34   Ud.   fi68; 

172;    Olympic  Gub  Amoc.  v.  Speer,  Baltimore  v.   lUdecke,   49  Hd.  217, 

29  Colo.  153;  Dunham  v.  New  Bntain,  232;  Baltimore  v.  Schaif,  54  Md.  499; 

56  Conn.  378;   Gault  v.  Wallis,  53  Qa.  Deenu    v.     Baltimore,    80    Hd.     164. 

675;    Phillipe  v.  Stone  Mountain,  61  Under  the  prindptes  stated  in  the 

Ga.  386;    Garriaon  v.  Atlanta,  68  Ga.  text   injunctive   relief   has   been   held 

64;    Pope  V.  Savannah,  74  Ga.  366;  to  have  been  properly  gr^aied  under 

Houltiie  V.   PatteiBon,    109   Ga.   370;  a     great     variety     of     circunutancee, 

Yates  V.  Batavia,  79  III.  500;    Pojrer  some  of  which  are  noted  herdn. 

V.  Des  Plaines,  123  111.   Ill;    Chicago  U»e    of   twI    property.      Ordinance 

Public  Stock  Exchange  v.  McClaughry,  prohibiting    slaughter-houses,     except 

148  111.  372;  Chiciuo,  B.  A  Q.  R.  Co.,  within  prescribed  limits,  without  con- 

V.    OtUwa,    148    lU.    397;     Dolton   v,  sent  of  council;    Barthet  v.  New  Oi^ 

Dolton,  201  111.  155,  165;   Klinesmith  leans,  24  Fed.  Rep.  563.     Ordinance 

V.  Harrison,  18  111.  App.  467:    Skakel  alTecting    right    to    maintain    market 

V.  Roche,  27  111.  App.  423;    Brown  v.  house;    Quintini  c.  Bay  St.  Loub,  64 

CatlettsburK,    11    Bush    (Ky.),    435;  Miss.  483;  Guillotte  v.  New  Orleans, 

Ludlow  &  C.  Coal  Co.  v.  Ludlow,  102  12  Ia.  An.  432.     Ordinance  prohibit- 

Ey.  354;   West  v.  Mavor,  ^.  of  New  ingcemet«ry  within  city  limits;  Austin 

York,  10  Paige  (N.  Y.),  539;  Marvin  v.   Austin   City  Cemetery  Assoc.,   87 

Sate  Co.  e.  Mayor,  &e.  of  New  York,  Tex.  330.     Wrongful  enforcement  of 

38  Hun  (N.   ¥.),   146;   Coykendall  v.  fire   limit   ordinance   against    railroad 

Hood,  36  N.  Y.  App.  Div.  558;  Cohen  depot  buildingH;  Hontgomeiy  n.  Louts- 

V.  Goldsboro,  77  N.  Car.  2;  St.  Peters  ville  &  N.  R.  Co.,  84  Ala.  137.     Ordi- 

Episcopal  Church  v.  Washington,   109  nance  requiring  consents  of  adidning 

n!  Car.   21;    Wade  v.  Nuunellv,   19  owners    to    alteration    of    buildings; 

Ter.  Gv.  App.  266.     See  also  ffine  v.  Wood  v.  Chicago,  205  Dl.  70.    Orti- 

New  Haven,  40  Conn.  478;    Stat«  d.  nance    declaring    building    to    be    a 

Wood,    155   Mo.    426;     Morris  Canal  nuisance;     Boyd    v.    Frankfort,    117 

Bank  Co.  v.  Jersey  Gty,  12  N.  J.  Eq.  Ky.  199. 

252;    Jersey  (3ty  v.   Lembeck,  31  N.  AbuUing    owners.       Ordinance    for 

J.  Gq.  255,  268.    See  Index,  Equity;  improvement  of  street;    Dennison  v, 

InjuTuHon;  PuUtc  UlUitw.  Kansas  City,  96  Mo.  416.     Ordinance 

A  person  who  is  in  prison  or  do-  assessing    cost    of    sewer;     Harper's 

tainea  for  an  alleged  violation  of  a  Appeal,  109    Fa.    9.     Ordinance    for 

void  ordinance  is   entitled  to  be  dis-  paving  street;   Holland  v.   Baltimore, 

chamed  on  habtat  corpnu.     In  rs  Van  11  Md.   186;    Baltimore  v.  Scharf,  54 

Tuyl,71  Kan.  659,  664.  Md.  499.     Street  opening  ordinance; 

As  a  general  rule,  an  injunction  will  Page  v.   Baltimore,  34  Hd.  668.     Or- 

not  lie  at  the  instance  of  the  city  to  dinance   t^ulating   use   of   streets   at 

enforce  a  municipal  ordinance  unless  suit  of  person  irretrievably  and  spe- 

the  act  Bought  to  be  enjoined,  besides  eially  injured  sustained;   Ucero  Lum- 

being  a  violation  of  the  ordinance,  is  ber  Co.  v.  CScero,  176  111.  9. 

in  fact  a  nuisance.     New  Rochelle  «.  lAetnm    and    oeeupaiion    taxes    on 

Lang,  76  Hun  (N.  Y.),  008;   Ht.  Ver-  EnirincsMi.      Southern   Express  Co.  v. 

non  V.  Seeley,  74  N.  Y.  App.  Div.  50.  Ensley,  116  Fed.  Rep.  766;    Hutchin- 

8ee  also  Hudson  v.  Thome,  7  Paige  son  v.  Beckham,  118  Fed.  Rep.  399; 

(N.  Y.),  261 ;  Brockport  c  Johnston,  Nashville.  C.  &  St.  L.  R.  Co.  v.  Attalla, 

13  Abb.  N.  C^.  (N.  ¥.)  468.    But  the  118  Ala.  363;  Gould  t>.  Atlanta,  66Ga. 

legislature   has  the  power  to   confer  678;   Atlanta  v.  Jacobs,  126  Ga.  523. 

the  right  to  such  r«nedy  on  the  dty.  Orduiance  requiring  license  for  auto 
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In  a  number  of  cases  the  prevention  of  a  mvUi'plwity  of  suits  has 
been  sustained  as  sufficient  ground  for  gnuiting  an  injunction  at  the 
instance  of  persons  iriiose  rights  are  impaired  by  it.' 

mobiles;  Chicago  v.  Banker,  112  ID.  bv    such    means.      It    declared    that 

App.  94.  wnere  it  is  maaifest  that  a  prosecution 

Ordinance    alfeding    raUroad    and  and  aneet  are  threatened  for  an  al- 

otKer  franckiset.       Cleveland   City   R.  l^ed  violation  of  city  ordinances  for 

Co.   V.   Cleveland,   94   Fed.   Rep.   385;  the  purpose  of  preventing  the  exercise 

Camden  Interstate  R.  Co.  t>.  Catletts-  of   civil   ngbts   conferred  by  law,  in- 

bur^,   129  Fed.   R«p.   421;    Mobile  v.  junction  ia  a  proper  remedy  to  prevent 

Lomsville  A  N.  R.  Co.,  84  Ala.   115;  injury  to  the  party  thus  menaced. 
Montgomery  v.  Louisville  &  N.  R.  Co.,         An  action  in  the  nature  of  quo  toar- 

84   Ala.    127;     FUtte   A   D.   Canal   &  rarUo  asking  that  the  city  councU  be 

Milling  Co.  v.  l«e,  2  Colo.  App.  184;  ousted  from  its  power  to  pass  the  al- 

Atlanta  v.  Gate  C^ty  G.  L.  Co.,  71  Ga.  l^ed    ordinance    will    not    lie.     The 

106,  126;  Rushville  v.  Rushville  Nat'l  remedy  is   to   resist   enforcement  of 

Gas   Co.,   132    Ind.   575,  587;     Morris  the    ordinance,    or    by    quo    warranto 

Canal  it  B.  Co.  v.  Jersey  City,  12  N.  J.  against   persons   aBBUmine   to    act    in 

Eq.  252;  Cape  May  &  S.  L.  R.  Co.  p.  an  official  capacity  by  virtue  of  the 

Cape  May,  35  N.  J.   Eq.  419;    North  ordinance.     State  v.  Newark,  57  Ohio 

JeiBcy  St.   R.-  Co.   v.   So.   Orange,   58  St.  430. 
N.  J.  Eq.  83.  '  Hutchinson  v.  Beckham,  118  Fed. 

Ordinances rmulating  ratts  aTid  fares.  Rep.  399;    Payer  v.  Des  Plainea,  123 

Cleveland  v.   CfeveUnd   (3ty   R.   Co.,  111.   Ill;    Chicago  r.   Collins,   175   111. 

194U.S.517;   Los  Angeles  City  Water  445,  451;    WUlue  v.  Chicago,   188  111. 

Co.  D.  Loa  Angeles,  88  Fed.  Rep.  720;  444;     Davis  v.   Fasie,    128   Ind.   271; 

0*ark-Bell  Td.  Co.  v.  Springfield,  140  Rushville  r.  Rushville  Nat'l  Gas  Co., 

Fed.  Rep.  666.     See  further  as  to  the  132  Ind.  575.  .^7;    Newport  v.  New- 

[irovince  of  the  court  and  its  iurisdic-  port   &   C.    Bridge   Co.,   90   Ky.    193; 

tion     over    statutes    and    ordinances  South  Covington  &  C.   St.   R.   Co.  v. 

r^ulatinff  rates  and  fares,  post,  Chap-  Berry,  93  Ky.  43 ;    Sylvester  Coal  Co. 

ter  on  Public  UliUtiea.  v.  St.  Louis,  130  Mo.  323. 

Injunction  sustained  against  revoca-  In  Chica^  v.  Collins,  175  111.  445, 
tion  of  permit  for  boiler;  Baltimore  451,  an  action  was  brought  by  three 
V.  Radecke,  40  Md.  217,  232;  also  hundred  and  seventy-three  residents  and 
against  destruction  of  inspected  milk ;  fox,  payers,  allegii^  that  they  were 
Deems  t>.  Baltimore,  80  Md.  164.  all  owners  of  bicycles,  to  restrain  Uie 
"The  mere  fact  that  an  act  is  criminal  enforcement  of  an  ordinance  alleged 
does  not  divest  the  jurisdiction  of  to  impose  a  void  wheelmen'e  tax.  It 
equity  to  prevent  it  by  injunction,  if  was  held  that  the  danger  of  a  multi- 
it  De  also  a  violation  of  property  rights,  plicity  of  suits  edsted  and  that  the 
and  the  party  aggrievM  has  no  other  court  had  jurisdiction  to  enjoin  en- 
ade<]uate  remedy  for  the  prevention  forccment.  In  Wilkie  v.  Chicago,  188 
of  irreparable  injury,  which  will  re-  lU.  444,  it  was  held  that  a  suit  by  a 
suit  from  the  failure  of  a  court  of  law  number  of  plumbers  to  test  the  validity 
to  redtiess  such  rights."  Mobile  v.  of  a  licensing  ordinance  was  properly 
Louisville  &  N.  R.  Co.,  84  Ala.  115,  brought  to  prevent  a  multiplicity  of 
126.  actions.     In  Third  Avenue  R.  Co.  v. 

In  Atlanta  v.  Q&te  Gtv  Gas  Livht  Mavor. 
Co.,                          . 

brought  to  restrain  the  enforcement  the  defendants  from  prosecutinj;  n 
of  a  municipal  ordinance  affecting  tA«  than  one  of  sevenW-seven  actions  i,u 
franchise  of  the  gas  light  company  to  recover  penalties  for  violation  of  a 
lav  gas  mains,  the  court  held  that  municipal  ordinanEe  until  one  of  such 
wEiile  equity  would  not  interfere  by  actions  could  be  finally  heard  and  de- 
injunction  with  the  prosecution  of  a  termined.  It  was  held  that  an  in- 
cnminal  proceeding  not  touchiiw  the  junction  would  lie. 
mjoyment  of  property,  it  would  do  But  in  Alabama  it  has  been  said 
so  where  it  was  evident  that  private  that  a  multiplicity  of  prosecutions 
property  and  civil  rights  were  invaded  for  violations  of  an  ordinance  will  not 
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aye    equity    jurudiction.      Brown    v.  In  Gould  t>.  Atlanta,  65  Ga.  078,  the 

Binnin^hAm,   140  A1&.  590,  600;    Old  court  auatained  an  injunction  s^iinst 

Dominion  Tel.  Co.  t>.  Poweni^  140  Ala.  the  enforcement  of  an  illegal  ordinance 

220.     But  in  a  suit  for  an  injunction  imposing  a  tax  on  oocupatioos  when 

a  court   of   oauity   cannot   detennine  it  was  ahown  that  the  ordinance  sub- 

whether  a  valid   ordinance   has   been  jected  the  party  to  nunieroua  eucces- 

violated.      It   can   merely   detemine  eive  levies  with  lar^e  fines;   tliat  the 

whether    the    ordinance    is    valid    or  local  authorities  threatened  the  repeti- 

void.    Chicago  v.  CoIUna,  176  HI.  446,  Uon  of  a  levy  and  that  large  buBmeas 

451;    Dsvia  d.   Fadg,   128   Ind.   271;  int«TQBts  were  endangered. 
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§  660.  Sabjeet  outlined.  —  We  have  already  discussed  the  gen- 
eral nature  and  scope  of  the  police  -power  of  the  State  and  the  limi- 
tations thereon.'  The  natural  and  appropriate,  although  not  the 
exclusive,  function  of  ordinances  is  in  legislation  by  the  people  of  the 
locality,  or  their  duly  constituted  representatives,  for  the  conduct  or 
government  of  the  municipality  and  its  inhabitants.*  Such  le^la- 
tion  usually  relates  to  the  exercise  of  the  police  power  delegated  to 
the  municipality  by  the  legislature,  and  is  the  means  by  which  the 
municipality  exercises  ^le  powers  of  restraint  over  the  inhabitants 
and  the  use  of  property  within  the  territorial  limits,  which  are  con- 
fided to  the  municipal  government  for  the  general  good  of  the  city 
and  its  inhabitants.  The  suppression  of  nuisances,  the  preservation 
of  the  public  health,  the  prevention  of  fires,  the  regulation  of  trades 
and  occupations  and  of  the  use  and  storage  of  dangerous  articles, 
the  establishment  and  control  of  markets,  tiie  suppression  of  dis- 
orderly conduct  and  breaches  of  the  peace  and  other  similar 
matters,  when  regulated,  controlled,  or  directed  by  ordinances,  are 
the  result  of  the  exercise  by  the  municipality  of  the  police  power  of 
the  State  under  a  delegation  thereof  by  statute  or  by  charter.  The 
limitations  of  the  police  power  have  never  been  defined,  and  it  is 
probable  that  no  general  limit  can  be  placed  upon  it  other  than 
the  requirement  that  its  exercise  must  be  confined  to  those  matters 
which  have  a  real  and  substantial  relation  to  the  public  welfare. 
In  this  chapter  we  shall  discuss  the  power  of  the  municipality  to 
legislate  concerning  particular  matters  in  the  exercise  of  the  police 
power  delegated  to  it  by  the  State,  and  in  the  treatment  of  the 
different  subjects  concerning  which  legislation  has  been  had,  the 
limitations  of  the  police  power  in  regard  to  the  matters  discussed 
will  appear  in  the  decisions  of  the  courts. 

Ordinances  relating  to  the  Licensing,  Regulation,,  and  Taxing  of 
Trades  and  Oceupatiwu. 

§  661  (357).  Hatme  of  Uceiu*  Poir«r.  —  Charters  not  unfre- 
quently  confer  upon  the  corporation  the  power  "to  license  and 
regulate"  or  to  "license,  regulate,  and  tax"  certain  avocations  and 
employments,  and  to  "tax  and  restrain"  or  "prohibit"  exhibitions, 
shows,  places  of  amusement,  and  the  like;  and  unless  there  is  some 
specific  limitation  on  the  authority  of  the  legislature  in  this  respect, 
such  provisions  are  constitutional.*   Where,  by  the  charter  of  a  city, 

<  Ante,  jS  301,  802.  Ind.  15,  20,  quoting  text;    Bostiek  v. 

'  Ante.li  570,  572.  State,  47  Ark.  126,  130;   Mount  Pleas- 

■  Coal-Hoat  V.   JeffersoQville,    112  ftot  v.  Gutch,  8  lowft,  546.    In  Mobile 
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the  power  to  license  a  particular  occupation  within  its  limits  is  given 
to  the  common  council,  such  power  involves  the  necessity  of  deter- 
mining with  reasonable  certainty  both  the  extent  and  duration  of 
the  license  and  the  sum  to  be  paid  therefor ;  and  must  be  exercised 
by  the  comAion  council,  and  cannot  be  delegated  by  it,  in  whole  or 
in  part,  to  any  person  or  authority.*    Concerning  usefvl  trades  and 

V.  Yuille,  3  Ala.  137.  it  was  detenuiDed  S.  Car.  318i  Van  Hook  t>.  Selma,  70  Ala. 

that  there  was  nathuig  in  tha  Canstitu-  361;    People  v.  Mulholland,  82  N.  Y. 

tioQ  of  the  Btate  which  would  invalidate  324  (delivering  milk  from  vehicles).    A 

a  grant  of  power  to  a  municipal  ooipo-  power  to  "levy  a  license  tax"  ie  discre- 

ration  "to  luxme  bakert,  and  rtgulate  tionaiy  and  not  mandatory.     Under  it 

the  wnoht  and  sprite  of  bread,  and  to  pro-  a  city  may  abstain  from  taxing  any 

bibit  the  baking,  for  sale,  except  by  occupation.     New  Oiieans  v.  M(U£,  38 

those  lioenaed."    Such  a  grant  of  power  La.  An.  82G;   eee  chapter  on  Taxation, 

does  not  unlawfully  interfere  with  the  po*t>'  o,nU,  f  276;  Kraper  v.  Louisville, 

right  of  citizens  to  pursue  their  lawful  7  Bush  (Ky.),  699. 

occupatjons.     In  Boston  v.  SchaEfer,  9  The  cases  show  some  diversity  of 

Pick.  (Ubbb.)  415,  it  was  decided  that  opinion  as  to  the  ri^ht  to  tax  jtarHcalat 

it  is  competent  for  the  l^islature  to  employm^nfa  as  distinguished  from  prop- 

nant  a  Mty  or  town  power  to  require  erty;    but  the  correct  view,  it  is  sub- 

ihe  payment  of  money  as  the  condition  mitted  by  the  author,  is  this ;   Unless 

of  exerusing  particular  employments,  HpeciaJly  restrained  by  the  Constitution, 

t.  g.  giviiy;  theatrical  or  other  exhibi-  the  l^;islature  ma^  provide  for  the  tax- 

tions.   This  is  not  in  the  nature  of  a  tax,  ing  of  anj;  occupation  or  trade,  and  may 

which  must  be  general,  but  of  an  excise  confer  this  power  upon  municipal  cor- 

on  special  vocations.     Approved,  Cin-  porations.     But  such  taxes  are  apt  to 

dnnati  n.  Bryson,  15  Ohio,  625;   New  be  inequitable,  and  the  principle  not 

Orleans  ».  Turpin  f auctioneers),  13  La.  free  from  danger  of  great  abuse.    Hence 

An.  56;  Hunicipahty  v.  Dubois  (tivery-  ordinances  of  this  character  ought  not 

stable  keeper),  10  La.  An.  66;   Charity  to  be  sustained,  unless  the  authority  be 

Hospital  v.  Stickney,  2  La.  An.  550;  expressly   or   otherwise   unequivocally 

Slaughter  v.  Conun  on  wealth,  13  Gratt.  conferred.  Newton  v.  Atchison,  31  Kan. 

(VaJ  787;    Carroll  v.  Tuskaloosa,   12  151   (quoting  the  foregoing  with  ap- 

Ala.  173;   Merriam  V.  New  Orleans,  14  provol).    In   this   case   a    Ucense    tax 

La.  An.  318;  Wynne  n.  Wright,  1  Dev.  upon  merchants,  graduated  according 

6  B.  (N.  Car.)  Law,  19;  Savannah  «.  to  their  aversee  stock  on  hand,  was 
Hartridge.  8  Ga.  23 ;  Cincinnati  v.  Bry-  held  valid,  ana  not  in  anv  ill^al  sense 
son,  15  Ohio,  625,  dissenting  opinion  of  double  taxation.  In  Tulloss  v.  Sedan, 
BvTchttrd,3.;  CoUina  e.  Louisville,  2  B.  31  Kan.  165,  the  same  court  held  a 
Hon.  (Ky.)  134;  The Gennania  v.  State,  licenne   lea  upon  driiggisU,  wliich  was 

7  Md.  1 ;  Lucas  v.  Lottery  Com'rs.  11  much  larger  for  those  not  having  per- 
Gill  A  Johns.  (Md.)  506;  Sears  o.  West,  mits  to  sell  liquors  than  for  those 
IMurph.  (N.  Car.)291;  People  b.  Thur-  having  such  permits,  was  not  illegal  or 
ber,   13   III.    554,    557;    Savsjinah  v.  void. 

Chariton,  36  Ga.  460.    Forbidding  driv-  '  Darling  r.  St.  Paul,  19  Minn.  389; 

ing  of  carts  without  license.     Who  are  State  v.  Glavin,  67  Conn.  29,  34,  citing 

cartmen?  Brooklyn u.  Bresltn,  57  N.  Y.  text;     Mt.   Clemens   v.    Sherbert,    122 

591;   post,   §   1411;   East  St.   Louis  v.  Mich.  674.     Compare  this  case,  how- 

SchocJ  Trustees,    102  111.   48B;   Wig-  ever,  with  Decorahti.  Dunston,  38  Iowa, 

gins  Ferry  Co.  o.  East  St.  Louis,  102  ui.  98,  in  which  it  was  held  that  where  an 

660  (the  Illinois  Constitution  of  1870  incorporated   town  had   the  power  to 

did  not  affect  the  power  of  the  legisla-  regulate  and  license  auction  sales,  Ac., 

tvire  in  r^ard  to  conferring  the  right  and  to  pass  all  ordinances  necessary  to 

upon  cities  to  require  licenses);    State  exercise  that  power,  an  ordinance  au- 

V.  Hayne,  4  S.  Cor.  403 ;  State  v.  Colum-  thoriKing  the  maj^or  to  Sx  the  amount 

bia,  6  S.  Oar.  1;  Charleston  o.  Oliver.  16  of  the  license  within  a  specified  sum  was 

S.  Car.  49;  United  States  Distilling  Co.  held  not  to  be  invalid.     The  general 

V.  Chicago,  1 12  III.  19  (brewers  anddia-  doctrine  on  the  subject  of  the  delegation 

tillers);   Information  against  Oliver,  21  of  muniopai  powers  19  elsewhere  dis- 
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empIoymenU,  a  distinction  is  to  be  observed  between  tbe  power  to 
"license"  and  the  power  to  "tax."  In  such  cases  the  former  ri^t, 
unless  such  appears  to  have  been  the  l^^adre  intent,  does  not 
give  the  authority  to  prohibit,  or  to  use  the  license  as  a  mode  of 
taxation  with  a  view  to  revenue,  but  a  reasonable  fee  for  the  license 
and  the  labor  attending  its  issue  may  be  chained.'  Respecting 
amttaemerUt,  exkibitumt,  &c.,  the  authority  of  the  corporation  under 
the  power  to  license,  has  been  regarded  as  greater  than  when  the 
same  word  is  employed  as  to  trades  and  occupations.'    Words  of 


duties  of  a  minutetul  and  executive  aa  ormn&nce  voiying  the  Amount  oc- 
character  which  majr  be  delegated,  ooTdiiw  to  the  number  of  peraons  eni' 
and  legislative  or  discretionary  powers  ployea  was  held  lawful.  Ex  parU  Sisto 
which  may  not  be  del^atad.  See  In^  Li  Protti,  68  Cal.  635.  One  who  trans- 
dex,  Dde^^ition  of  Power.  An  ordinance  acts  business  both  ae  a  uihoUmle  and 
which  required  the  recommendation  of  retail  merchant  may  be  required  to  take 
twelve  clliiena  and  taxpayeis  in  the  out  licenses  in  each  capacity.  New 
block  where  it  was  proposed  to  eatab-  Orieans  v.  Koen,  38  La.  An.  328. 
liah  a  laundry,  before  the  authorities  '  Ash  v.  People,  11  Mich,  347;  ante, 
should  issue  a  Ucense  therefor,  held  j  115;  Younsblood  v.  Sexton  ^<Ustinc- 
illegal,  /n  r«  Quong  Woo,  13  Fed.  Rep.  tion  between  license  and  taxation),  32 
220;  supra,  (  689,  and  note;  ante,  Hich.  406;  St.  Paul  v.  TredegeT.iB 
i  244;  po«t,  if  1236, 1447.  Minn.  248;  Ex  parte  Ackerman,  6  Cal. 

'  State  V.  Bean,  91  N.  Car.  554  App.6;  91  Pac.  Rep.  429;  Wells  o.Tor- 
Cquoting  text,  and  holding  that  a  power  rey,  144  Mich.  689;  St.  Paul  e.  Tre- 
to  license  tbe  carrying  on  of  trades,  &c.,  deger,  26  Minn.  248,  approving  text; 
is  a  poliee  powa-,  and  does  not  confer  Bennett  f.  People,  30  III.  389;  East  St. 
power  to  use  the  license  aa  a  mode  of  Louis  v.  Wehrung,  46  111.  392;  Bavan- 
raising  revenue) ;  Van  Hook  v.  Selma,  nah  v.  Charlton,  36  Ga.  460;  Dariing  s. 
70  Ala.  361,  364,  quoting  text;  Fort  St.  Paul,  19  Minn.  389,  citing  text; 
Smith  V.  Ajnars,  43  Ark.  82;  Brewster  pott,  chap,  xxvii.  Power  "to  exact  li- 
V.  Pine  Bluff,  70  Ark.  28;  New  Haven  cense  money"  and  "to  regulate"  the 
V.  New  Haven  Water  Co.,  44  Conn.  105,  sale  of  liquora  held  not  to  confer  power 
108;  State  v.  Glavin,  67  Conn.  20,  34;  to  prohibit  the  sale  thereof.  Sweet  f. 
Ottumwa  V.  Zekind,  95  Iowa,  622,  620,  Wabash,  41  Ind.  7;  Essex  Freeholders 
citing  text;  Commonwealth  v.  Flaisted,  v.  Barber,  18  N.  J.  L.  64-  Carroll  a. 
148Matf.  376,  382,  citing  t«xt;  Chad-  Tuskalooea,  12  Ala.  n.  b.  173;  Greens- 
dock  v.  Day,  75  Hich.  52? ;  &winawv.  boron,  Mullins,  13  Ala.N.  8.341;  Lucaa 
Saginaw  Circuit  Judge,  106  ]£ch.  32;  r.  Lottery  Coro'rs,  II  Gill  &  Johns. 
St.  Paul  B,  Dow,  37  Hinn.  20,  22,  citr-  (Md.)  606:  Charleston  v.  Ahrens,  4 
ingtext;  Jackson  p.  Newman,  59  Miss.  Btrob.  ^.Car.)241;  Kipo.  Pateraon  2fl 
385;  Pitta  v.  Vicksbuig,  73  Miss.  181;  N.  J.  L.  298;  Portland  v.  O'Neill,  1 
Benson  e.  Hoboken,  33  N.  J.  L.  280;  Oreg.  218;  Bennett  v.  Birminghiun,  31 
New  York  v.  Second  Ave.  R.  Co.,  32  Pa.  St.  15;  Commonwealth  p.  Stodder, 
N.  Y.  261;  New  York  o.  Hexamer,  59  2  Gush.  (Mass.)  562;  Day  v.  Green.  4 
N.  Y.  App.  Div.  4,  9;  Buffalo  v.  Hill,  Gush.  (Mass.)  433:  Dunham  o.  Ro- 
79  N.  Y.  App.  Div.  402,  404.  See  also  cheater,  6  Cow.  (N.  Y.)  462;  Lawrence- 
Welch  V.  Hotchkiss,  39  Conn.  140;  burg  e.  Wuest,  16  Ind.  337;  Cheny  ii. 
Sipe  tJ.  Murphy,  49  Ohio  St.  538;  Ex  Shelbyville,  18  Ind.  84-  Leavenworth  v. 
parte  Uimnde,  73  Cal.  366;  O'Maley  Booth(con8tniingwords"liccnsetax"), 
e.  Freeport,  96  Pa.  St.  24;  Vansant  w,  15Kan.627;  Welchn.  Hotchkias  (build,- 
HarlemStiieCo.,59Md.330;  MQhlen-  ing  Ucense  fee  of  fifty  cents  sustained), 
brinck  v.  Long  Branch  Com'rs,  42  39  Conn.  140;  po»l,  \  T21,  note. 
N.  J.  L.  364.  Compare  Flanagan  p.  The  pdiee  power  extends  merely  to 
PbinGeld,  44  N.  J.  L.  118;  Ch^  v.  the  regulation  of  those  mattere  that 
New  Brunswick  43  N.  J.  L.  118.  Where  are  confided  by  the  legislature  to  the 
a  charter  provided  that  licenses  should  municipal  corporation  for  that  purpose, 
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this  character,  however,  do  not  always  have  exactly  the  same  mean- 
ing, and  the  intention  of  the  legislature  in  using  them  must  often  be 
gathered  ^m  the  whole  charter  and  the  general  le^Iation  of  the 
State  respecting  the  subject  matter. 

§  662  (358).  S&ma  Subject;  BA^nUtloii  of  Occnp«tloiui.  —  In  har- 
mony with  the  foregoing  principles,  it  has  been  held  that,  under 
authority  "to  licenae  atid  regulate"  draymen,  &c.,  a  aiunicipal  cor- 
poration may,  by  ordinance,  require  a  license  to  be  first  taken  out, 
and  charge  a  reiasonable  sum  for  issuing  the  same  and  keeping  the 
necessary  record,  but  cannot,  by  virtue  of  this  avthority,  ■without 
more,  levy  a  tax  upon  the  oecupaiicm.  itself;  and,  under  the  power  to 

includiiig  the  power  to  exact  reasonable  (Emporia  v.  Volmer,  12  Kan.  622, 630), 

fees,  not  for  the  purpose  of  revenue,  held  not  to  be  Bynonymoua  with  the 

but  only  OS  iDcidental  to  the  power  of  word  "prohibit"  or  "suppress."     Ap- 

reguiation.     The  power  of  ttixation  ia  proving  text.      Frank.   In  re,   52  Cal. 

exerted  in  order  to  compel  citizens  and  60G;  Hudson  v.  Hoboken,  41  N.  J.  L. 

property  owners  to  contribute  to  the  71.    A  power  "V)  regulate"  victualling 

support  of  the  municipal  government,  houses  neld  to  include  the  power  to 

Per  Pitneu^  J.,   in   Fielders  u.   North  iiceTwsthem.    St.  Johnsbury  u.  Thomp- 

Jersey  St.  R.  Co.,  08  N.  J.  L.  343,  357,  son.  59  Vt.  300. 

citing  text.  One  who  sells  his  own  goods  at  public 

Power"tOT««uIatethesaleof meat,"  auction,  as  well  as  one  who  sells  an- 

&e.,  held  to  autaorize  a  city  to  require  other's,  is  an  "auctioneer,"  allowing  the 

that  a  license  ahall  be  obtained  for  the  common  council  of  any  municipality  tc 

selling  of  meat,  Ac.    Kinsley  v.  Chicago,  require  a  license,  &c.    Goshen  v.  Kem 
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ig  of  meat,  sc.    Kinsley  v.  Chicago,    reqmre  a  license,  sc.    Goshen  v.  Kem, 
m.  359.  63  Ind.  468.    The  power  thus  conferred 

Distinction    between    taxaHon   and   on  a  common  council  is  in  the  nature  of 


regulation  well  stated  by  Depue,    a  police  regulatio 
"  ■    '        "3N.J.L  — 


.,  in  State  t>.  Hoboken,  33  N.  J.  L.  280;         The  provision  of  the  constitutUm  of 

Commonwealth  v.  Markham,  7  Bush  AltAama,  which  declares  that  the  gen- 

(Ky.),  486;   State  v.  Caaaidv.  22  Minn,  eral  assembly  shall  not  have  power  to 

312;  post,  S  1408:  see  also  Kip  b.  Pat-  authorize  a  municipfd  corporation  to 

eison,   2S  N.  J.  L.  208;  New  York  v.  pass  any  laws   inconsistent   with   the 

Second  Avenue  R.  Co.,  32  N.  Y.  261;  general   laws   of   the   State,   does   not 

33  N.  Y.  42,  distinguished  and  quea-  Uait  the  grant  of  police  powers  to  such 

tioned  in  Frankford  *  P.  P.  R.  Co.  v.  corporation,  nor  inhibit  a  grant  of  the 

Philadelphia,  58  Pa.  St.  110;  Johnson  power  to  prohibit  the  sale  of  spirituous 

f.  Philadelphia,  60  Pa.  St.  445:  Essex  liquors,  though  thegeneralstatutesonly 

Freeholders  v.  Barber.  18  N.  J.  L.  64.  provide  for  licensing  and  regulating  the 

Difference  between  tax  and  a  license  to  traffic.    Ex  parte  Conert,  02  Ala.  94. 
exerdee  particular  callings  upon  mak-        The (j(|7erenc«  between  "regulation" 

in^   pecuniary   compensation    for    the  and  "  prooibition "  of  an  occupation  is 

pnvilwe.     People  v.   Thurber,    13    III.  discussed   in    Butte  v.   Poltrovich,   30 

654;  MountCarmel  it.  Wabash  Co.,  50  Mont.   18,_  which   holds  that  an  ordi- 

m.  69;    Kniper  v.  Louisville,  7  Bush  nance   Bxing   the   hours   of   doning   of 

(Ky.),  500.   Smith  v.  Madison,  7  Ind.  pavmnhopt  m  not  a  prohibition  of  the 

86,  so  far  as  it  holds  that  authority  business,  but  a  rcsulation  of  it,  is  not 

"t<}  suppress   and    restrain"    bowling  unreasonable,  ana   does   not   deny   to 

saloons  confeis  the   power  to   license  those  affected  the  e<]ual  protection  of 

and  tax  them,  cannot,  as  it  seems  to  us,  the  law.   Horse-races  in  inclosed  grounds 

be  sustained.    Columbia  v.  Beasley,  1  are  within  the  meaning  of  a  statute  giv-^ 

Humph,  (Tena.)  240,  holds  that  power  ing  power  to  lieense  and  r^ulato  "the- 

in  a  cnarter  to  regMlate  and  restrain  tip-  atrical  and  other  exhibitions,  shows,  and 

pling-houses  did  not  confer  the  power  amusements."   Webber  v.  Chicago,  14S 

to  tax   them.     The   word   "restrain"  111.313. 
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regidate,  it  may  make  proper  police  regulations  as  to  the  mode  in 
which  the  employment  shall  be  exercised.' 

.    i^ 

tx^  niou  uu.    ^oui    I/.   !.'»'•,  ui    muiu.   ^u.  uiniioi,    i^uui^iuK    uf    CODtrBCting    them 

22,  citing  text.     As  to  correctness  ol  at  pleasure,  ana  give  tliem  power  to 

applicatioa  of  the  principle  of  law  to  paaa   ordlnancea   to   prevent   nuuanfes 

the  facts,  qtuere.    Consult,  in  connection  hej/ond  their  boundary.    Thus  a  pack- 

nith  the  above  case,  Maya  s.  Cincinnati,  ing  house  which  haa  l>een  licensed  by 

1  Ohio  St.  208;    with  which  coinpare  the  town  where  it  is  located,  but  within 

Qncinnati  v.   Buckingham,    10  Ohio,  onemileof  theem-porotelimitsofadty, 

257 ;   and  see  cases  cited  supra,  {  66] ;  does  not  exempt  the  same  from  an  or- 

Hays  c.  Qncinnati,  tupra,  cit«d  by  Cor-  dinance  of  that  city  requiring  it  to  be 

iwH,  J.Ja St.  Paulo. Tredeger, 25 Minn.  licensedby  that  municifility.  Theper- 

248;    The  Laundrv   License  Case,  22  son  uung   the   establishment  ia  liable 

Fed.  Rep.  701 ;    Marmet  t>.  State,  45  to  be  cmtr^ed  a  license  by  both  the 

Ohio  3t.  63;    Fort  Smith  v.  Ayers,  43  town  and  city.     Chicago  PackiDg  Co. 

Ark.  S2;   RusaeUviUe  c.  White,  41  Ark.  v.   Chicago,   SS   III.   221.      See   Index, 

485.    An  act  to  regulate  and  license  the  Boundaries:  Charier. 
kee^iHDg  of  dogi  was  regarded  as  an  ex-        In  Ash  v.  People,  1 1  Mich.  347,  it 

ercise  of  the  police,  and, not  the  taxing  appeared  that,  by  its  charter,  authority 

power  of  the  Stat«,  and  not  to  be  within  waa  given  to  a  city  to  eiect,  establish, 

the  constitutional  provision  requiring  and    regulate    markets    and    market- 

uniformiti/  of  taxation.    Carter  v.  Dow,  places,    and    to    license    and    regulate 

18  Wis.  298;  Tenney  v.  Len«,  lb.  668.  butchers  and  shop-keepers  at  any  otAer 

In  the  case  last  cited,  Paine,  J.,  ob-  place  in  the  city,  for  tne  sale  of  meats, 

serves:   "We  cannot  assent  to  the  posi--  Ac,   and  to  authorize  the  ma^or  to 

tion  that,  if  the  sum  required  for  a  grant  such  licenses  and  to  prescribe  tlie 

license  exceeds  the  expense  of  issuing  sum  of  money  to  be  ptud  into  the  treaa- 

it,   the   act    transcends   the   licensing  uiy  of  the  city  ther^or.    An  ordinance 

power,  and  imposes  a  tax.     Bv  such  a  prohibiting  the  keeping  of  meat-«hopB 

theory  the  police  power  would  De  shorn  outside  of  the  pubhc  markets  without 

of    aU    efficiency.  .     .  We    have    no  a  license,  and  requiring  the  payment  of 

doubt,   therefore,  that  the  legislature  a  license  fee  of  five  dollars,  waa  sus- 

may,  in  r^^ating  anv  matter  that  is  tained,  althoueh  the  amount  exceeded 

a  proper  subject  of  tfie  police  power,  the  expense  of  making  and  registering 

impose  such  sums  for  licenses  as  will  the  license.    The  court  denied  that  the 

operate  aa  partial  restrictions  upon  the  fee  demanded  was  a  tax,  and  regarded 

business,  or  upon  the  keeping  of  the  it  as  but  a  reasonable  compensation  for 

particular  kinds  of  property  regulated."  the   additional   expense   of   municipal 

See  alao  Fire  Department  v.  Helfen-  supervision  over  tne  business  at  the 

stein,  16  Wis.  136.     Special  conatitu-  place  licensed.    Approved  and  followed 

tional  provisions  in  reference  to  taxa-  in  Buffalo  v.  Hill,  79  N.  Y.  App.  Div. 

tion  have  been  Iteld  to  have  no  reference  402. 

to  license  taxes.  Leavenworth  v.  Booth,         A  lerry  license  fee  of  fifty  dollars  waa 

15  Kan.  627,  .635,  836;    Anderaon  v.  heldnot  to  be  a  (ox,  within  the  meaning 

Kerns  Drain.  Co.,  14  Ind.  109 ;   Bright  of  the  term,  as  used  in  the  Constitution 

It.  McOuUough,  27  Ind.  223, 232 ;  People  of  MwAwan  and  the  charter  of  the  city 

(I.  Coleman,  4  Cal.  46.  of  Detroit.    Chilvers  v.  People,  1 1  Hich. 

The  law  recogniiea  property  in  dogs,  43;an^,  i  276,    "The  power  to  license 

and   a    city   ordinance    reqmring   the  and  r^ulate  carries  with  it  the  right  to 

owner  of  such   property   to  obtain  a  require  the  jmyment  of  a  (reasonablel 

license  to  keep  tne  same,  and  subject-  sum  in  consideration  of  the  license, 

ing  him  to  arrest,  fine,  and  imprison-  Fer  Wright,  J.,  in  Stat«  v.  Herod,  29 

ment  for  not  procuring  such  license,  is  Iowa,  123.    Whenever  a  municipal  coi^ 

invalid.     Wasnington  v.  Meigs,  1  Mo-  poration  is  authorised  to  make  by-laws 

Arthur,  53;    Harrington  v.  Miles,  11  relative  to  a  given  subject,  and  to  n^- 

Kan.  80.    See,  on  this  geneml  subject,  quire  of  thoae  who  desire  to  do  any  act 

State  p.  Qymis,  26  Ohio  St.  400 ;   Ward  or   transact    any    business    pertaming 

D.  State,  48  Ala.  161;  post,  i72i;  ante,  thereto   to  obtain  a  license  therefor, 

{  301.  the  reasonable  cost  of  grantitw  such 

The  l^slature  may,  for  police  pur-  licenses  may  be  properly  charged  to  the 
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I  663  (359).  Suns  Snbjact.  —  So  authority  to  a,  city  to  adopt 
rules  and  orders  "for  the  dv£  regtUaiiim  of  omnibuses,  stages,  &c.," 
was  held  not  to  authorize  the  adoption  of  an  ordinance  requiring  the 
'payment  of  a  tax  or  duty  on  each  carriage  licensed,  varying  from  one 
to  twenty  dollars,  according  to  the  different  kinds  of  carriages,  and 
the  stands  occupied.  This  was  regarded  as  a  direct  tax  upon  the 
vehicle  used,  or  its  owner,  and  not  necessary  to  secure  the  objects  of 
the  above  grant  of  power  to  the  city.*  So  where,  under  an  act  au- 
thorizing the  trustees  of  a  village  corporation  to  make  ordinances 
"in  relation  to  hucksters,  and  for  the  good  government  of  the  vil- 
lage," it  was  held  that  an  ordinance  was  unauthorized  which  required 

peraoDB  proouriog  them,  although  the  its  ordinary  powersoflocalgovenunent, 
power  to  do  so  is  not  expreselj  raven  in  pass  ordinances  requiring  a  street-rail- 
the  charter.  Welch  o.  Hotchkiaa,  39  way  oompaay  incorporated  by  l^isla- 
Coim.  140.  Under  a  power  to  "iicense,  ture,  and^  having  its  mils  down  and  in 
tax,  regulate,  suppress,  and  prohibit  use  through  the  streets  under  legisla- 
havHcers,  peiMera,  pavmbroker*,'  &a.,  a  tive  sanction,  to  make  its  tracks  con- 
dty  may  grant  licenses  imposing  such  form  to  the  grade,  to  keep  in  repair  the 
conditions  and  burdens  as  it  sees  fit.  space  between  the  mils,  and  to  remove 
Launder  «.  Chicago,  111  III.  291.  In  enow  and  the  like.  But  it  has  no  power 
niinoia  the  legislature  is  not  restricted  to  require  such  a  company  to  orgimUed 
to  immoral  or  injurious  occupations  to  take  out  a  license  and  pay  license  fee 
in  authoriiing  a  city  to  inipose  license  as  a  means  of  taxation,  unless  power  is 
fees,  nor  is  a  power  to  suppress  any  eiven  to  resort  to  licenses  and  license 
business  necessary  in  order  to  warrant  fees  for  revenue  purposes.  A  provision 
the  exercise  of  a  power  to  license,  in  the  charter,  granting  power  "to 
Braun  v.  Chica^,  110  111.  166,  187;  license  and  r^ulate,"  does  not  author- 
pod,  i  727,  note,  1408.  ize  the  exaction  of  iicense  fees  for  reve- 
■  Commonwealtim.  Stodder,  2  Cush.  nue  purposes.  Power  to  license  when 
(Uoss.)  662,  672;  distinguished  from  specially  given  in  a  charter  is  nevei^ 
Boston  T.  SchafTer,  9  Pick.  (Mass.)  415,  theless  a  police  power.  The  exaction  of 
as  to  Ucenses  for  theatrical  exhibitions,  license  fees  for  revenue  purposes  is  the 
Power  to  the  city  council  of  Charleston  exereise  of  tiie  power  of  taxation.  The 
to  make,  inter  alia,  "such  ordinances  distinction  between  the  power  to  license 
respecting  streets,  cBiriagcs,  wagons,  as  a  poUce  regulation  and  the  same 
cauls,  diaya,  &c.,  as  to  them  shall  seem  power  as  a  revenue  measure  is  of  the 
expedient  and  necessaTy,"  was  held  to  utmost  importance.  If  granted  with 
authorize  an  ordinance  requiring  all  a  view  to  revenue,  the  amount  of  tax, 
persons  who  drive  for  hire  any^  cart,  if  not  limited  by  charter,  is  in  the  dia- 
dray,  wagon,  or  omnibus,  within  the  cretion  and  judgment  of  the  authori- 
dt^,  to  take  out  a  Ucense,  and  to  re-  ties;  if  given  aa  a  police  power,  it  must 
quire  the  vehicle  to  be  numbered,  or  be  exercised  as  a  means  of  r^ulation 
on  ffulure  to  do  so  to  pay  a  fine,  only,  and  cannot  be  used  as  a  source  of 
Charieston  f.  Pepper,  1  Rich.  (8.  Car.)  revenue.  North  Hudson  R.  Co.  r.  Ho- 
Law,  364.  A  street-sprinkling  cart  is  a  boken,  41  N.  J.  L.  71;  New  Vork  v. 
"public  vehicle"  on  which  a  hcense  tax  Second  Avenue  R.  Co.,  32  N.  Y.  261. 
ispropeiiyimpGoed.  St.  Louis  o.  Wood-  Power  to  hcense,  tax,  and  regulate 
ruff,  4  Ma  App.  169,  A  similar  ordi-  horse  railroads,  hackney  carrii^es,  Ac., 
.  nonce,  imposing  annual  charge  on  each  does  not  extend  to  taxation  of  private 
car  of  a  street-railway  company,  was  vehides  used  b^  a  merchant  or  nuuiu- 
Bustained  as  a  police  r^ulation.  Frank-  facturer.  St.  Louis  v.  Grove,  46  Ho. 
ford  A  Phila.  P.  R.  Co.  v.  Philadelphia,  574.  Nor  does  power  to  license,  tax, 
68Pa.St.ll9;  a.  p.  Johnson  v.  Phila-  and  R^ulate  authorize  the  grant  of  an 
delphia,  60  Pa.  St.  445;  Allerton  v.  «xcltmi«  right  to  run  omnibuses  within 
Chicago,  6  Fed.  Rep.  655.  the  limits  of  the  city.  Lxaa  v.  Pyne, 
A  municipal  corporation  may,  under  43  Iowa,  524;  Snyder  p.  North  Law- 
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that  hucksters  should,  before  exercising  their  employment,  take  a 
license,  and  be  taxed  a  sum  varying  from  five  to  thirty  dollars.' 

§  664  (360).  Suns  Snb]»et.  —  On  the  other  hand,  the  power  to 
"license,  regulate,  and  restrain  amusements,"  it  was  admitted  or 
taken  for  granted,  would  authorize  an  ordinance  taxing,  or  requiring 
exhibitors  to  pay  a  specific  sum  for  the  privilege,  this  being  con- 
sidered as  a  means  of  regulating  and  restraining  them.*  So  a  grant 
of  power  to  a  city  or  town  to  license  exhibitions  "on  such  terms 
and  conditions  as  to  it  may  seem  just  and  reasonable,"  authorizes  it 
to  exact  money  for  the  license ;  it  is  not  confined  to  regulating  time 
and  place,  establishing  police  regulations,  &c.* 

I  665.  Bcopa  ol  Fowsr  to  roculftto.  —  An  authority  which  is 
frequently,  if  not  generally,  conferred  upon  municipal  corporations, 
is  the  power  to  regviaU  occupations,  btaineaaea,  and  other  mailers 
within  the  city.  This  power  is  sometimes  conferred  without  the  use 
of  any  other  or  qualifying  words,  but  it  is  also  frequently  conferred 
in  the  form  of  authority  (o  regulate,  restrain,  and  license  or  other 
terms  of  similar  import.  Whether  the  power  be  conferred  simply 
as  power  "to  regulate,"  or  the  power  to  regulate  be  granted  in  con- 
junction with  other  powers  not  importing  an  absolute  prohibition, 
it  may  be  lud  down  as  a  general  rule,  subject  to  some  exceptions, 

rence  (hackney  co&eh,  whftt  is),  S  Kan.  impose  such  icostHiable  conditions  and 

82.  limitations  bs  it  sees  fit.     People  v. 

'  Dunham    v.    Rochester,    5    Cow.  Sawyer,   106  Mich.  428,  citing  text. 

Qi.  Y.)  462,  466.    See  further.  Index,  Where  a  charter  empowered  a  city  to 

Markett.  impose  a  licerue  tax  on  vehicles  for  hire 

Under   a    charter   authoriung   the  and  a  license  tax  on  occupations,  it  was 

licensing  of  wagons,  &c.,  and  requiring  held  that  the  city  mieht  impose  a  license 

owners   and   Icmpers  of   wagons,   &c.,  tax  on  vehicles  used  in  particular  oc- 

using  them  in  the  city,  Us  take  out  a  cupations.     St.   Louis  v.   Weitzel,   130 

license,  all  hucksters,  gardenera,  &c..  Mo.  600. 

who  aie  not  residents  and  taxpayers  at  '  Hodges  v.  Nashville,  2  Humph, 
other  towns,  may  be  compelled  to  take  (Tenn.)  61.  See  also  Carter  v.  Dow,  16 
out  a  license.  Frommer  v.  Richmond,  Wis,  298;  Tenney  n.  Lenz,  lb.  £60. 
31  Gratt.  646.  A  city  has  no  right  to  Speaking  of  this  subject,  Mr.  Justice 
require  thai  persons  owning  vehicles  Cooley  expresses  it  as  his  opinion  that 
for  hire  within  its  limits  and  who  have  where  the  right  to  impose  license  fees 
paid  their  city  licenses  shall  obtain  to  operate  as  a  restnction  upon  the 
from  the  city,  at  a  certain  fixed  and  business  or  thins  licensed  can  be  fairly 
exoibitant  price,  the  pistes  which  an  deduced  from  tne  taxing  power  con- 
ordinance  of  the  city  has  prescribed  tor  ferred  upon  the  corporation,  it  should 
the  convenient  identification  of  the  be  done,  rather  than  to  derive  the  right 
vehicles.  Such  an  exaction  b  another  solely  from  the  power  to  regulate, 
license  in  disguise,  and  therefore  uncon-  Const.  Lim.  202,  not«. 
Btitutionnl.  Walker  v.  New  Orleans,  '  Boston  v.  Schaffer,  9  Pick.  (Mass.) 
31  La.  An.  828.  415;  distinguished  from  Common- 
Power  to  regulate  hawkers,  peddlers,  wealth  v.  Stodder,  2  Cush.  (Mass.)  562, 
Ac,  gives  the  corporation  authority  to  572. 
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that  the  power  to  regulate  does  not  authorize  the  absolute  prohibi- 
tion of  the  subject  matter  upon  which  the  authority  is  to  be  exercised ; 
much  depends  upon  the  nature  of  such  subject  matter  as  to  the  scope 

of  the  power.'    In  the  exercise  of  the  power  to  regulate,  a  city  may 

■  Ex  parte  Reynolds,  87  Ala.  138;  defined  by  the  courts  ia  eonatniiiw 

Ex  parte  Anniaton,  90  Ala.  516;    Ex  statuWe.    Power  granted  to  a  muoici- 

porte  Sikes,  102  Ala.  173;   Menuugh  v.  pal   corporation   to   Rrant   licenEes   to 

Orlando,  4 1  Fla.  433 ;  Sweet  v.  Wabash,  retailers  of  liquors  and  to  regulate  them 

41  Ind.  7;    Hinden  t>.  Silverstoin,  36  does    not   ctnifer   power   to    prohibit, 

La.  An.  912,  914;   State  «.  Hott,  61  either  directly,  or  by  a  prohibitory 

Md.  2S7,  309;  State  d.  Clarke,  54  Mo.  chargeforalicense.  Harionv. Chandler, 

17;   HcConvill  «.  Jersey  City,  39  N.  J.  6  Ala.  899;   Ex  parte  Burnett,  30  Ala. 

L.  38;  Thousand  Island  Park  Assoc,  n.  461.    In  Joseph  v.  Randolph,  71  Ala. 

Tucker,  173  N.  ¥.  203;    Peace  n.  Mo-  499,    it    is    said:     'A    constitutional 

Adoo,  110  N.  Y.  Add.  Div.  13;   Bron-  right,   though   subject   to   r^;ulation, 

■on  i>.  Oberiin,  41  Ohio  St.  476;    An-  caanot  be  impaired  or  destroys,  under 

drews  v.  State,  3  Heisk.  <Tenn.)   165,  the  device  or  piise  of  being  regulated.' 

181 ;   Ex  parte  Robinson,  30  Tex.  App.  To  r^ulats  the  sale  of  liguor  implies, 

493;  Ex  parte  Patterson,  42  Tex.  Cnm.  ex  vi  termini  that  the  businees  may  be 

Rep.  256,  260;  Toronto  v.  Virgo,  App.  engaged  in  or  carried  on,  subject  to 

Gas.  [1896]88;  in|ra,  {{666,667.    Au-  established   rules  or  methods.     Pro- 

thonty  to  regulate  a  lawful  trade  or  hibition  is  to  prevent  the  buuness  be- 

business  or  other  non-iajurinus  subject  ing  engafsd  in  or  carried  on,  entjrdy 

matter  implies  the  continued  existence  or   partisJly.     The  two   purposes   are 

of  the  thing  to  be  r^ulated.    State  v.  incongruous."      An  ordinance  enacted 

darks,  64  Ho.  17.    This  power  impliee  under  the  power  to  regulate  merely  is 

that  the  subject  matter  is  lawful,  biit  invalid,   if  llie   tub^niial   effect   it   to 

that  certain  restrictions  may  be  ncces-  prohibit,  although  on  its  face  it  may 

sary  to  protect  the  public  welfare.    An-  purport  only  to  regulate.    Ex  parte  Pat- 

derson  r.  Wellii^n,  40  Kan.  173,  180.  terson.  42_Tex.  Cnm.  Rep.  256. 
Where  the   business  or  matter  to  be         Light  is   thrown   upon   the   scope, 

regulated  is  one  which  is  or  has  become  meaning,  and  legal  effect  of  the  word 

dangerous  to  health  or  safety  or  in-  "regulate"  by  the  numerous  decisions 

jurious  to  public  morals,  the  power  to  of  the   United  States  Supreme  Court 

r^ulate   may,  we  think,  iniNude   the  construing  the  constitutional  power  of 

power  to  prohibit  where  the  municipal  Congress  "'to  regulate"  interstate  and 

council  reasonably  deems  the  public  foreign  commerce  to  which  the  reader 

wdfare  so  requires.  Following  out  the  is  re^rred,  including  the  Lottery  Cases, 
principle  that  the  power  to  regulate        In  Chicago  p.  Netcher,  183  111.  104, 

'   '      '  uthority  was  conferred  upon  the  city 

__ .— -.  — _y  statute  " to  repufotetA*  side  of  meats, 

which  M«  expressed  as  intended  "to  poultry,  fish,  butter,  cheese,  lard,  vege- 

Rgulate"  only  do  not  cover  a  prohibi-  tables,  and  all  other  provisions  and  to 

tion  of  the  matter  regulated  and  that  provide  for  (A«iil(iee  and  Tnanner  of  sell- 

these  statutes  art  unamttitulional  for  mg  the  same.'^    Under  this  authority 

lailare  to  expreat  Hie  wubjeet  matter  in  the  city  adopted  an  ordinance  prohibit- 

Ihe  mU.     See  Uiller  r.  Jones,  80  Ala.  ing  the  sale  of  these  articles  in  any 

89;  Morgan  D.  State,  81  Ala.  72;  Yahn  Btorewheredry-gDods,clothing,  jewelrv. 

o.  Herritt,  117  Ala.  485;    Cantril  v.  and  drugs  were  sold.    The  court  held 

Sainer,  59  Iowa,  26;  People  c.  Gad  way,  that  the  ordinance  was  invalid  as  an 

61  Mich.  285;    Matter  of  Hauck,  70  exercise  of  the  power  to  regulate.    It 

Mich.  306.     See  also  Ex  parte  Cowert,  construed    the    ordijunux    ax    directed 

92  Ala.  94;    Index,  Coiutitulitmal  Pro-  againtt  department  ttores,  and  intended 

vitvon*;  Titte.  to  prohibit  the  sale  of  meats  and  pro- 

In  Miller  e.  Jones,  80  Ala.  89,  96,  visions  in  department  stores,  and  as  such 

Chptoa,  J.,  who  delivered  the  oninion  i^ardeditasanimproperexerciseofthe 

of  ti»  oourt-said:  "Regtilale  and  pro-  policepower,theprohibitionbeingmade 

kibit  have  different  and  distinct  mean-  withoutany  reason  existing  for  an  exer- 

inp,  whether  understood  in  their  ordi-  cise  of  the  police  power  in  that  respect, 
mtiy  and  common  ugniflcation,  or  as        The   grant   of   authority  b>  muni- 
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exercise  all  reasonable  forms  of  restraint  over  the  thing  regulated  so 
long  as  it  stops  short  of  actual  prohibition.  To  regulate  is  to  govern 
by  or  subject  to  certain  rules  or  restrictions.  It  implies  a  power  of 
restriction  and  restraint  certainly  within  reasonable  limits  as  to  the 
manner  of  conducting  a  specified  business,'  and  also  as  to  the  build- 
ing or  erection  in  or  upon  which  the  business  is  to  be  conducted.* 
By  virtue  of  the  power  to  regulate  it  has  been  held  that  the  city 
council  may  by  ordinance  prohibit  the  carrying  on  of  a  business 
within  certain  specified  portions  of  the  city.*    By  virtue  of  a  similar 

cipal  corporetioDB  is  trequantiy  ex-  contention  of  the  defendaat,  SMii : 
pressed  by  the  words  "to  reguiaie  and  "The  use  of  the  word  'regulate'  in 
restrain."  Sometimee  either  tenn  ia  the  statute  is  not  confined  merely  to 
used  alone.  With  reference  to  the  the  manner  in  whicli  the  busineas  of 
relative  meaning  of  these  terms,  slaughtering  animals  ia  carried  on. 
Walker,  J.,  said,  in  Chicago  Packing  Sc  To  i^ulate  imjiiiee  a  power  of  regula- 
Provision  Co.  v.  Chicsi^,  88  III.  221,  tion  and  restraint,  and  is  applied  in 
226:  "The  word  'restrain'  is  not  mors  the  charter  not  mere^  to  the  'use'  of 
comprehensive  than  'regulate.'  The  slaughter  houses  which  would  relate 
former  term  is  usually  employed  to  to  the  marmer  of  conducting  the  bum- 
signify  to  hold  back,  to  curb,  to  hold  ness,  but  also  to  their  'erection'  on 
in,  to  check,  to  prevent,  to  hinder,  and  the  one  hand  and  their  'continuance' 
to  that  extent  it  may  mean  to  govern,  on  the  other;  so  tliat  their  erection 
But  the  power  to  regulate  is  surely  in  the  first  instance  and  then  the  mode 
as  comprehensive  as  to  restnin,  and  and  nianner  of  their  use  aftor  they  are 
would  seem  to  embrace  the  power  to  built,  and  necesaaiily  their  continu- 
employ  more  and  different  means.  It,  ance,  are  placed  under  the  regulating 
no  doubt,  embraces  the  power  to  re-  power  of  the  municipal  authority.  It 
strain  by  the  same  methods  of  restraint,  would  be  a  very  narrow  and  technical 
and  if  a  license  may  be  required  as  a  construction  to  sa^  that  the  power  to 
means  of  restraint,  we  have  no  hesita-  r^ulat«  the  erection  of  a  slaughter- 
tion  in  sajring  that  it  may  be  as  a  means  house  is  exhausted  in  prescribing  tite 
of  regulation."    See  infra,  1  666.  form  of  material  of  ita  erection,  and 

>  Cronin  v.  People,  82  N.  Y.  318,  has  no  reference  to  its  locality.     And 

321,   cited  infra;    Rochest«r  r.  West,  the    construction    wholly    falls    when 

164  N.  Y.  510,  513.  applied  to  the  'continuance'  of  such 

*  Cronin  c.   People,  82  N.  Y.  318,  a  structure  and  tlie  business   carried 

321;    Rochester  ti.  West,   164  N.  Y.  on  within  it.     How  is  it  posnble  to 

510, 513.  r^ulate    its    continuance   except    by 

'  Buffalo    V.    Webster,     10    Wend,  limiting  and  restricting  that  continu- 

100.  ance,  which   again   can   onlv   be  done 

In  Cronin  v.  People,  82  N.  Y.  318,  byj>rohibiting  its  continued  existence, 
the  authority  conterrea  upon  the  city  It  is  the  plain  purpose  of  the  statute 
by  its  chaiteT  was  "  to  regulaie  the  eree-  to  give  to  the  common  council  the 
(ton,  uae,a7id  continuance  of  Aay,ghier  right  to  fix  and  determine  the  Umits  and 
houses  loUhin  the  tMy."  An  ordinance  localities  within  wliich  new  slaughter- 
was  adopted  which  forbade  slaughter  houses  may  be  erected  and  the  areas 
houses  within  certain  prescribed  nmits  from  which  they  shall  be  excluded; 
specifically  named.  It  was  urged  that  to  direct  and  control  the  mode  and 
this  ordinance  was  prohibitory  in  its  manner  of  using  those  so  erected  and 
nature;  that  the  authority  conferred  those  already  existing  as  they  may 
did  not  authorize  prohibition,  and  that  deem  the  health  and  cleanliness  of 
the  authority  to  r^ulato  could  not  the  city  require;  and  to  prohibit  their 
be  construed  to  permit  a  total  pro-  continuance  whenever  and  wherever 
hibition  in  particular  areas  or  locali-  thev  became  sources  of  danger  to  the 
ties.  It  was  held  that  the  ordinance  health  or  comfort  of  the  community." 
was  a  valid  exerciae  of  the  power  Other  decisions  have  applied  a 
granted.    FintA,  J.,  in  overruling  the  timiiar   eonatruetion   to   the   power  to 
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power  to  r^ulate,  it  has  been  held  that  it  is  within  the  authority  of 
the  common  council  reasonably  to  limit  the  manner  in  which  an  act 

may  be  done  by  prohibiting  one  or  more  methods.'    By  the  weight  of 

rq^utote,  and  ebow  that  the  tenu  "regu-  Ch.  App.  120.    Similarir  in  Denneh]r 

late  "haa  no  fixed  and  uiiTaiyiiignieaD'^  v.  Chioago,  120  111.  027,  it  was  held 

JDg,  and  that  it  may  under  ctreum-  that  under  a  power  "to  license,  regulate, 

stances  include  the  power  of  partial  or  and    prohibit"    aalee    of    intoxicating 

total  pTohibition  where  such  conclusion  hquor,  the  prohibiticn   need   not  be 

13  not  inconsistent  with  the  charter  or  total. 

statute    and    Tests    upon    reasonable  '  Under    the    power    to    govern, 

grounds.    Thus,  it  has  been  held  that  manage,  and  direct  the  public  parka, 

Uie  power  "to  r^ulate  and  manage  the  city  council  has  authority  to  pro- 

markett"  authorises  the  adoption  of  hibit  by  ordinance  the  use  a!  bicudta 

an  ordinance   prohibiting  the   sale  of  therein.     Matter  of  Wright,  29   Hun 

merchaJidise  at  Btotes,  stalk,  and  places  (N.  Y.),  357. 

in  the  city  outside  of  the  market  house.  Under  the  power  to  regulate  the 
£z  parte  Byrd,  84  Ala.  17,  The  power  running  ot  railroad  can  the  city  council 
to  r^ulate"  livery  statleg  authorizes  may  proAifnltbeirpropulsion  by  steam. 
the  demgnation  of  the  places  where  BuH^o  &  N.  F.  R.  Co.  c.  Buffalo,  5 
they  may  thereafter  be  erected  and  Hill  (N.  Y.),  209.  Under  the  power 
the  prohibition  of  their  erection  at  to  regalale  udoona,  the  city  council 
Other  places.  State  v.  Beattie,  16  Mo.  may  ordain  that  they  shall  be  doud 
App.  131.  Under  the  power  to  regu-  on  S'unday.  Richards  v.  Bayonne,  01 
late  the  aale  of  meats,  &c.,  the  city  N.  J.  L.  406.  See  also  Paul  v.  Qlou- 
council  has  authority  to  prescribe  by  cester,  50  N.  J.  L.  585,  590;  Butte  v. 
ordinance  the  times  and  places  oif  Faltrovich,  30  Mont,  18;  pott,  f  672. 
sale  and  to  prohibit  the  sale  of  them  The  power  to  Tegulate  tkt  city  ttreeta 
dsewhere.  JacksoDville  v.  Ledwith,  26  has  been  held  to  indvde  the  power  to 
Fla.  163.  In  People  r.  Pratt,  129  N.  Y.  contni  them,  —  the  control  being  a 
68,  72,  where  the  authority  conferred  necessary  incident  of  regulation, 
upon  a  city  was  "to  regulate  the  burioj  Chicago  Dock  Co.  v.  Garrity,  IIS  111. 
of  the  dead,"  Eari,  J.,  delivering  the  155.  The  power  to  re^pdate  the  use  of 
opinion  of  the  court,  said :  "  Under  the  the  streets  of  a  city  implies  the  power  to 
power  to  rfsulate,  the  common  council  protubit  the  use  of  them  under  certain 
could  prohibit  the  burial  of  the  dead  circumstances.  Attorney-General  v. 
within  the  city  limits."  This  dictum  Boston,  142  Hasa.  200,  203.  Power  to 
per  ae  is  contrary  to  many  casee  above  regidoie  streets  was  construed  to  include 
cited,  and  was  not  called  for  by  the  tbe  power  to  widen,  alter,  and  extend 
question  before  the  court,  and  is  to  be  them  ao  as  to  provide  for  the  public  con- 
taken  in  connection  with  the  nature  venience  and  the  mutual  connection  of 
of  the  case  and  its  special  facts,  and  the  whole.  United  States  v.  Hairia,  1' 
the  decision  of  the  court  in  the  case  Sumn.  21.  By  virtue  of  the  power  to 
ia,  we  think,  unquestionably  sound,  regulate  the  use  of  the  streets,  a  city 
By  virtue  of  the  power  conferred  upon  may  impcae  on  a  telegraph  company 
it,  the  city  adopted  an  ordinance  pro-  a  coaige  in  the  nature  of  rental  for 
hibiting  ttie  burial  of  tbe  dead  within  tbe  exclusive  use  of  the  parts  of  the 
the  city  Umita  except  certain  ceme-  city  streets  occupied  by  its  teli^raph 
teries  specifically  named.  There  was  poles.  St.  Louis  ti.  Western  Union 
therefore  no  absolute  prohibition,  and  Tel.  Co.,  148  U.  S.  92,  s.  c.  on  re- 
in any  event  the  question  before  the  hearing,  14S  V.  S.  405,  470,  reVg  39 
court  was  merely  one  whether  land  Fed.  ^p.  59,  s.  c.  on  re-trial,  63  Fed. 
which  could  not  be  used  for  a  cemetery  Rep.  68;  Western  Union  Tel.  Co.  v. 
by  reason  of  the  prohibitonr  terms  of  New  Hope,  1S7  U.  S.  419;  Cheater 
the  ordinance  was  exempt  from  taxar  Qty  v. Tel.  Co.,  154  Fa.  St.  404;  Taylor 
tion  as  a  cemetery.  Borough  t>.  Tel.  Co.,  202  Pa.  St.  584; 
In  People  v.  Cre^er,  138  HI.  401,  Atlantic  &  P.  Tel.  Co.  k.  Philadelphia, 
it  was  held  that  the  power  "to  regu-  100  U.  8.  160;  Postal  Tele^pb  Cable 
late  and  prohibit"  may  be  exercised  Co.  v.  New  Hope,  192  U.  S.  55.  See 
by  a  prohioition  within  specified  limits,  also  Ft.  Smith  v.  Hunt,  72  Ark.  556; 
See  also  Gorrell  t>.  Newport,  1  Tenn.  HcWethy  v.  Aurora  El.  L.  Co.,  202  lU. 
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authority,  although  the  decisions  are  not  uniform,  another  form  of 
regulation  which  may  be  prescribed  by  virtue  of  the  power  to  regulate 
is  the  power  to  require  a  licenae  to  follow  particular  trades  or  occu- 
pations wUh  an  accompanying  'prohibition  in  the  event  of  failure  to 
procure  the  license.'  The  implied  authority  to  license  which  flows 
from  authority  to  regulate  confers  authority  on  the  city  council  to 
require  the  licensee  to  pay  a  reasojiable  license  fee,  but  it  cannot,  under 
the  guise  of  a  license  or  a  license  fee  or  by  virtue  of  its  power  to  regu- 
late, impose  a  tax  upon  the  occupation.' 

218,  225;  SUte  v.  Murphj;,  134  Ho.  359.  Under  the  power  to  paas  police 
548.  But  compare  Wiaconaiii  Tel.  Co.  relations  for  the  protection  of  the 
V.  Milwaukee,  126  Wis.  1 ;  104  N.  W.  public  health  the  city  council  may 
1009,  where  it  was  held  that  power  to  vrohitnt  the  tale  of  dgaretU*  Tiear  tchool 
regulate  and  control  the  city  Btreeta  nmaa  and  require  a  license  to  sell 
does  not  confer  power  to  exact  a  licence  them  at  other  places.  Gundlinz  v. 
fee  from  a  telephone  company  which  Chicago,  176  111.  340,  a.Wd  177  U.  8. 
has  constructed  and  is  maintaiDing  its    183. 

lines  therein.  *  Laundiy  License  Caae,  22   Fed. 

'  Laundry  License  Case,  22  Fed.  Eep.  701;  Sunset  Tel.  &  Tel.  Co.  v. 
Rep.  701;  RusseUville  v.  WUte,  41  Medford,  115  Fed.  Rep.  202;  Fay- 
Art.  486;  Ft.  Smith  v.  Ayers,  43  Ark.  etteville  v.  Carter,  52  Ark.  301;  At- 
82;  Fayettevillev.  Carter,  52  Ark.  301;  kins  v.  Phillips,  26  Fla.  281;  Morton 
Fort  Smith  v.  Bunt,  72  Ark.  556:   Ex  v.  Macon,    111  Ga.   162;    Chicago  v. 

KTle  Mount,  66  Cal.  448;  Chicago  Collins,  175  HI.  445;  Burlington  v. 
.eking  it  Provision  Co.  v.  Chicago,  Putnam  Ins.  Co.,  31  Iowa,  1(^;  Ot- 
88  HI.  221;  Kinsley  v.  Chicago,  124  tumwa  e.  Zekind,  95  Iowa,  622,  626; 
III.  359;  Chicago  v.  Collins,  175  III.  Commonwealth  v.  Stodder,  2  Cush. 
445,  454;  Cairo  v.  Coleman,  53  HI.  ^ass.)  562,  572;  Freeholders  of 
App.  680,  687;  Vinson  «.  MonticeUo,  Essex  «.  Barber,  18  N.  J.  L,  C4;  North 
1 18  Ind.  103 ;  Commonwealth  v.  Hudson  R.  Co.  v.  Hoboken,  41  N.  J.  L. 
Brooks,  109  Mass.  355;  Common-  71,  78;  Muhlenbrinck  v.  Long  Branch 
wealth  V.  Plaisted,  148  Mass.  375,  Com'rs,  42  N.  J.  L.  364;  Gndnnati 
382'  Commonwealth  v.  Stodder,  2  c.  Bryson,  15  Ohio,  625.  As  to  the 
Cush.  (Mass.)  562,  573;  State  v.  Clarke,  dittinction  between  the  power  to  lieen»e 
54  Mo.  17;  Charleston  v.  Pepper,  1  and  the  power  to  tax,  see  potl,  %%  661, 
Rich.  Law  (S.  Car.),  364;  St.  Johns-  662,  663,  664.  In  Atlantic  &  P.  Tel. 
bury  p.  Thompson,  59  Vt.  300.  Cose*  Co.  v.  Philadelphia,  190  U.  S.  160, 
'  contra:  Duckwall  tr.  New  Albany,  164,  a  case  involving  the  validity  of 
25  Ind.  283  (power  to  r^ulate  fer-  an  ordinance  of  th6  city  of  Philadel- 
ries);  Buriin^n  e.  Bunwardner,  42  phia,  imposing  a  license  fee  Upon 
Iowa,  673;  Keokuk  n.  Dressell,  47  telegraph  poles  in  the  city  streets, 
Iowa,  597;  Dunham  o.  Rochester,  Brewer^  J.,  said  with  reference  to  the 
5  Cow.  (N.  y.)  462;  Ex  pwie  Garza.  limitations  upon  the  right  to  charge 
28  Ten.  App.  381.  When  a  city  council  a  license  fee :  "  It  does  not  follow  tr«n 
has,  by  virtue  of  its  power  to  regulate,  this  that  a  municipality  is  not  subject 
adopted  an  ordinance  requiniw  a  to  any  restraint  in  the  amount  of  the 
trade  or  occupation  to  be  licensed,  its  charge  which  it  so  exacts.  True  it  is 
power  to  regulate  authorizes  the  often  said  that  a  license  tax  is  in  itd 
council  to  Ttfuae  a  lictnee  in  its  diacre-  nature  arbitrary;  that  it  is  not  neces- 
tion.  Penv  v.  Salt  Lake  Oty,  7  Utah,  satily  graduated  by  the  value  of  the 
143.  See  also  People  v.  Brooklyn  Board  property  invested  in  the  business 
of  Excise,  16  N.  Y.  Supp.  798.  Under  licensed  or  its  profitableness.  But 
power  "to  make  all  regulations"  neces-  such  observations  are  pertinent  only 
saty  or  expedient  for  the  health  or  the  in  case  the  license  is  resorted  to  for 
au^reasion  of  disease  a  city  may  re-  the  purposes  of  revenue.  When  it  is 
4{utre  dttdert  in  rneoi*  to  take  out  authorised  only  in  support  of  police 
ucenses.     Kinsley  v.  Chicago,  124  111.  supervision,  the  expense  of  such  super- 
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§  666.  Scop«  of  Power  to  nyiilAta  Occnpfttloiu.  —  It  may  be  taken 
as  firmly  established  that  the  States  and  municipalities  under  l^sla- 
tive  sanction  possess  the  power,  because  the  States  have  never  sur- 
rendered it,  to  prescribe  such  regulations  aa  may  be  reasonably 
necessary  and  appropriate  for  the  protecHon  of  the  ■pvblic  keaUk  and 
comfort.^  And  for  that  purpose  a  State  has  the  power  in  some  cases 
to  prohibit,  and  in  other  cases  to  regulate,  trades  and  occwpaiiond. 
Such  occupations  as  are  inherently  dangerous  and  annoying  to  the 
community,  or  pertain  to  the  public  service,  or  are  affected  by  a 
pubhc  use,  are  in  the  nature  of  privileges  instead  of  rights.  Some  of 
tiiem  may  be  prohibited  altogether,  some  within  certain  territorial 
limits,  and  others  beyond  a  limited  number,  under  the  police  power 
of  the  State,  which  arises  from  and  rests  upon  the  community  right 
of  self-protecdon  and  self-preservation.  There  are  other  occupations 
that  may  not  be  prohibited  at  all,  and  over  which  the  power  of  the 
State,  either  through  the  legislature,  or  through  legislative  power 
delegated  to  muuicipal  corporations,  is  confined  to  regulations  for 
the  general  safety  and  welfare  of  the  community.'    But  there  is  a 

viaon  deteiminee  the  amount  of  the  and  after  pointing  out  the  tact  that 
chatce,  and  if  it  were  posHble  to  prove  preservativee  may  in  themaelvee  tie 
in  advance  the  exact  cost  that  would  narmlesa,  and  referring  to  the  extent 
be  the  limit  of  the  tax.  In  the  nature  to  wlijch  people  have  been  engaged 
of  thinoB  that,  however,  is  ordinarily  in  the  work  otpreserving  food  from 
tmpMBible,  and  bo  the  munidpaUty  u  decay,  aaid:  "There  is  doubtteaB,  in 
at  liberty  to  make  the  charge  lar^e  the  prosecution  of  these  industries, 
eiunuch  to  cover  any  reasonable  antici-  danger  of  adultention  and  of  the  use 
patea  expenses.  It  is  authorised  to  of  prooesaea  injurious  to  public  health, 
fix  such  charEe  in  advance,  and  need  The  regulation  of  these  subjects  for 
not  wait  unul  the  end  of  the  period  the  protection  of  the  public  health 
for  which  the  license  is  granted.  It  and  prevention  of  impositions  on  con- 
may  not  Bet  arbitiarily  or  unreason-  sumers  is  within  the  power  of  the 
ably,  but  tlte  risk  may  rightfully  be  legislature,  and  the  propriety  of  its 
cast  upon  the  licensee,  and  the  charge  exercise  cannot  be  questioned.  But 
cannot  be  avoided  because  it  Bubse-  while  it  rnay  rtgidale,  the  Ugidaiura 
quently  appears  that  it  was  somewhat  may  not  destroy  the  indiutrjf,  and  that 
b  excess  ot  the  actual  expense  of  the  is  not  a  valid  r^ulation  which  in  deal- 
supervision,  nor  can  the  licensee  then  ing  with  the  means  of  preserving  food 
recover  the  difTerence  between  the  makes  the  preservation  of  footT  itself 
amount  of  the  license  and  such  cost."  an    unlawful    act.      Ingredients    and 

'  California  Reduction  Co.  v.  8ani-  prooesses   may   be   prohibited   as   un- 

tary  Reductian  Works,  199  U.  S.  306,  wholesome  or  causing  deception,  but 

318.     Bee  geraerally  on  the  subject  of  not  solely  because  they  preserve." 

this  section,  Index,  Politx  Poioer  and  In  People  v.  Warden  of  City  Prison, 

RtgiOatima.  157  N.  Y.  116,  it  was  held  that  a  statu- 

'  People  V.  Department  of  Health,  tory  enadment  prohUriting  <u  a  crime 

11?  N.  ¥.  App.  Div.  856,  863,  S64.    See  the  »aU  of  tickets  for  poBsage  on  veasels 

•upra,  i  665;   infra,  {  667.    In  People  or  railroad   trtuns   by  any  person  ex- 

e.   Bieeecker,   169  N.   Y.   53,  afl'g  5S  ccpt  common  carriers,  aruf  tkeu-  rpeciatl!/ 

N.  Y.  App.  Div.  391,  a  case  which  in-  aulhorited    agerUt,     transcends     the 

v<dved  the  validity  of  a  alatute  wo-  poUce  power,  and  was  unconstitutional 

hAMng  the  uM  of  preservalivM  in  dairy  in  so  far  as  it  undertook  to  prohibit 

vrodvctM,  the  court,  after  referring  to  citizeoa   of   the   Stete   from   engaging 

the  statutes  relating  to  adulteration  in  the  busiitess  of  brokerage  in  passage 
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limit  io  ike  power  of  regulation.  If  a  regulation,  enacted  by  comp&- 
tent  authority  avowedly  for  the  protection  of  the  public  safety, 
health,  and  welfare,  has  a  real  and  substantial  relation  to  these  ob- 
jects, the  courts  will  not  strike  it  down  upon  grounds  merely  of  public 
policy  or  expediency.'  If  the  regulation  does  not  have  any  real  or 
substantial  relation  to  these  objects,  and  violates  rights  secured  by 
the  fundamental  law  and  interferes  with  the  enjoyment  of  individual 
ri^ts  beyond  the  necessities  of  the  case,  such  regulation  exceeds  the 
legislative  authority  of  the  State  and  cannot  be  sustained.'     And  it 

ticketa.     In  this  ease  the  statute  vaa  are  earnest  to  join  with  the  I^ialatura 

treated  as  a  mere  prohibition,  and  it  togivevaliditytoany  enactment  which 

was  pointed  out  maX  it  made  no  at-  promotes  the  welfare  of  the  public.    If, 

t^npt    to    exclude    peiKins    of    bod  however,  the  legislation  ia  for  the  pref' 

character  from  the  busineea,  and  that  erence  of  one  claas  of  tradeenien  above 

the  public  authorities  were  not  given  another,  or  is  deaigned  to  destroy  or 

the  right  to  detennine  by  examination  hamper  one  kind  of  business  because 

or  ott^rwise  the  character  of  the  per-  its  successful  prosecution  has  resulted 

son  to  be  engaged  in  it,  and  it  was  to  the  detriment  of  others  in  competi- 

thereforenotto^r^ardedasastBtuU  tion,  the  attempt  has  invariably  been 

intended    to    regulate    the    business,  opp^ed  by  the  courts  on  the  ground 

'  In  People  v.  Biesecker,  160  N.  Y.  that  the  l^islation  is  in  contravention 

63,  aff'g  58  N.  Y.  App.  Div.  391,  CvOen,  of  the  fundamental  law." 
J.,   who  delivered  the  opinion  of  the         *  Ritchie  v.  People,  155  HI.  98.    The 

court  holding  that  a  Oatute  prohitntiTxg  power  of  the  legislature  to  rmdaU  IhM 

lh«  tale  of  dairy  produett  containing  fiourt  of  labor  and  manner  of  payment 

a  preaervaiive  to  be  void,  after  citing  and  otherwise  interfere  with  the  con- 

the  cases  summarized  the  effect  al  the  tract  relations  between  employer  and 

decisions  thus:  "From  these  cases  the  employee   is   discussed,    ante,    {    118, 

following  propoutionsmiiy  be  deduced:  Mandatory  Legidation  as  to  Hourt  of 

1.    That  the  legislature  cannot  forbid  Labor,  Wage*  and  Union  Labor  tn  Mtt- 

or  wholly  prevent  the  sale  of  a  wttole-  nicijxd  Workt. 

some  article  of  food.     2.   That  legisla-  In  Matter  of  Jacobs,  98  N.  Y.  98,  it 

tion  intended  and  reasonably  adapted  was  held  that  a  slatale  prohibiting  the 

to  prevent  an  article  baaa  ntanufao-  ■maniifaettire  of  cigart  or  preparation  of 

tured  in  imitation  or  semblance  of  a  tobacco  in  anv  form  in  any  tenement 

weU-known  article  in  common  use  and  Aouse,  althougn  ostensibly  passed  for 

thus  imponng  upon  consumeis  or  pur-  the  pumose  of  improving  the  public 

chasers  is  valid.    3.   That  in  the  inters  health,  had  no  real  or  substantia]  rela- 

est  of  public  health  the  l^islature  may  tion  to  that  subject  and  was  imconsti- 

declare  articles  of  food  not  complying  tutional   and  in  excess   of   the  police 

with  a  specified  standard  unwholesome  powers  of  the  State.     jEori,  J.,  said: 

and  forbid  their  sale."     In  People  t>.  ''Generally  it  is  for  the  l^islature  to 

Zimmerman,  102  N.  Y.  App.  Div.  103,  determine  what  laws  and  ragulations 

it  was  held  that  a  alatuU  rehiring  that  are  needed  to  protect  the  pubfic  health 

trading  atampe  be  redeemed  tn  rnon^  is  and    secure   the    public   comfort   and 

tmconttiiulional.     In  disposing  of  the  safety,  and  while  its  measures  are  cal- 

caae,  Spring,  J.,  said :  "  It  is  not  a  novel  culated,  intended,  convenient,  and  ap- 

e^>edient  for  the  le^slature  to  interfere  propriate  to  accomplish  these  ends,  the 

with  trade.    The  pretext  for  this  kind  exercise  of  its  discretion  is  not  subject 

of  legislation  is  that  the  public  health  to   review  by  the  courts.      But  they 

and  public  morals  will  be  conserved  must  have  some  relation  to  these  ends, 

thereby.      If  the   pretext   is   founded  Under  the  mere  guise  of  police  rt^ula- 

in  reason,  the  law  will  be  upheld,  for  tions,  personal  riehts  and  private  prop- 

the  preservation  of  the  public  health  erty  cannot  be  arbitrarily  invaded,  and 

calls  into  requisition  the  police  power  the  determination  of  the  legislature  is 

<rf  the  Stete;    and  if  furly  within  the  not  final  or  conclusive.    If  it  passes  an 

dastio  scope  of  that  power,  the  courts  act  ostensibly  for  the  public  health,  and 
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has  been  said  that  certain  trades  and  occupations  are  so  innocuous 
and  innocent  that  they  cannot  be  made  the  subject  of  regulation, 

thereby  deatrqys  qt  takes  awsj  the  to  iut«rfeie  with  the  right  to  labor,  and 

property  of  a  citiien,  or  interferes  with  with  the  right  of  free  contract  od  the 

hu  peraonal  liberty,  then  it  ie  for  the  part  of  the  individual,  either  as  em- 

OourtB  to  Bcrutinize  the  act  and  see  ployer  or  employee.    In  looking  through 

whether  it  really  relates  to  and  is  con-  statistics  r^arding  all  trades  and  oc- 

Tenient   and   appropriate   to   promote  cupations,   it   may   be   true   that   the 

the  public  health.    It  matters  not  that  trade  of  a  t>aker  does  not  appear  to  be 

the  legislature  may,  in  the  title  to  the  as  healthy  as  some  other  trades,  and 

act,  or  in  its  body,  declare  that  it  is  is  also  vastly  more  healthy  than  still 

intended  for  the  improvement  of  the  others.    To  the  common  understanding 

public  health.    Such  a  dtdaralion  doe*  the  trade  of  a  baker  has  never  been  rs- 

not  eondade  ike  courti,  and  they  must  garded  as  an  unhealthy  one.   Verylikely 

yet  determine  the  fact  declared  and  physiciaos  would  not  recommend  the 

enforce  the  supreme  law."  exercise  of  that  or  of  any  other  trade 

In  People  v.  Marx,  99  N.  Y.  377,  a  as  a  remedy  for  ill  health.    Some  occu- 

statute  prohibiting  the  manufacture  or  pations  are  more  healthy  than  others, 

•die  as  an  article  offoodo/an^  substitute  but  we  think  there  are  none  which 

for  butter  or  duett  produced  from  pure  might  not  come  under  the  power  of  the 

unadulterated    milK     or     cream     was  l^;islature  to  supervise  and  control  the 

held   to    be   unconstitutional   because  hours  of  working  therein,  if  the  mere 

the  t«imB  of  the  prohibitiou  were  not  fact  that  the  occupation  is  not  abso- 

limited  to  unwholesome  or  emulated  lutelr  and  perfectly  healthy  is  to  con- 

substitutes.    But  it  is  to  be  observed  fer  ttiat  right  upon  the  l^slative  de- 

that  statutes  tending  to  prevent  fraud  partment  of  the  government.    It  might 

by  placiiw  restrictions  upon  the  sale  of  be  safely  afiirmed  that  almost  all  oc- 

sunulateo  substances   have   been  sua-  cupations  more  or  less  affect  the  health. 

tained  as   a  constitutional   and   valid  There  must  be  more  than  the  mere  fact 

exercise  of  the  police  power.   McAllister  of  the  possible  existence  of  some  small 

V.  State,  72  Hd.  390;  Plumley  v.  Masaa-  amount  of  unhealtbiness  to  warrant 

chusetts,  ISS  U.  S.  461,  aff'g  156  Moss.  legislative  interference  with  liberty.    It 

236;  Butler  v.  Chambers,  36  Minn.  69;  is  unfortunately  true  that  lal>or,  even 

State  r.  Horgan,  65  Minn.  183;    State  in  any  department,  may  possibly  carry 

r.   Addington,   77   Mo.   110;    State  o.  trith  it  the  seeds  of  unheBlthiness.    But 

Marshall,  64  N.  H.  £49;    Waterbury  are  we  alt,  on  that  account,  at  the 

C.  Newton,  50  N.  J.  L.  £34;  People  v.  mercy    of    legislative    majorities?      A 

Arensberg,  105  N.  Y.  123 ;   People  o.  printer,  a  tinsmith,  a  locksmith,  a  car- 

Kibler,  106N.  Y.  321;  People «.  Girard  penter,  a  cabinetmaker,  a  dry  goods 

145  N.  Y.  105;   Capital  City  Dauy  Co.  clerk,  a  bank's,  a  lawyer's,  or  a  physi- 

e.  Ohio,  183  U.  S.  238;  Powell  v.  Com-  clan's  clerk,  or  a  clerk  in  almost  any  kind 

monwealth,  114  Pa.  St.  265.    In  Loch-  of  business,  would  all  come  under  the 

ner  e.  New  York,  198  U.  S.  45,  58,  5D,  power  of  the  legislature,   on  this  as- 

rev'g  177  N.  Y.  145,  the  Supreme  Court  sumption.     No  trade,  no  occupation, 

of    the    United    States    held    that     a  no  mode  of  earning  one's  living,  could 

statute    of   the    State   of   New    York  escape  this  all-pervading  power,  and 

limiting  the  hours  of  lobar  in  bakeries  to  the  acts  of  the  le^slature  in  limiting 

sixty  hours  per  week  and  ten  hours  per  the  hours  of  labor  in  all  employments 

day  was  not  a  proper  exercise  of  the  would  be  valid,  althoiigh  such  limita- 

pouce  powerand  unconstitutional.    Hr.  tion  might  seriously  cripple  the  ability 

Justice   Peekham  said :    "There  is,  in  of  the  laborer  to  support  himself  and 

our  ittdmnent,  no  reasonable  founda-  his  family.     In  our  hkrge  cities  there 

tion  for  nolding  this  to  be  necessary  or  are  many  buildings  into  which  the  sun 

appropriate  as  a  health  law  to  ^e-  penetrates  for  but  a  short  time  in  each 

guard  the  public  health  or  the  health  day,  and  these  buildings  are  occupied 

of  the  individuals  who  are  following  by  people  carrying  on  the  business  of 

the  trade  of  a  baker.  .  .  .  We  think  bankers,  brokers,  lawyers,  real  estate, 

that  there  can  be  no  fair  doubt  that  and    many   other   kinds   of   business, 

the  trade  of  a  baker,  in  and  of  itself,  is  aided  by  many  clerks,  messengers,  and 

not  an  unhealthy  one  to  that  degree  other  emplt^ees.  Upon  the  assumption 

which  would  auUioriie  the  l^islature  of  the  validity  of  this  act  under  review. 
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either  by  the  State  or  by  a  municipal  corporatioD  acting  under 
delegated  authori^.'    But  this  statement  must  always  be  taken 

it  is  not  possible  to  say  that  an  act,  Div.  SOS;  State  v.  Dalton,  22  R.  1.  77; 

pToliibiting  lawyen,  or  bank  clerks,  or  Young's  Coae,   101  Va.  853;    State  v. 

others,  from  contracting  to  labor  for  Dodge,  76  Vt.  197.    Forajmilarreaaons, 

tbeir  employers  more  tt^  eight  hours  an  ordinance  forbidding  the  giving  of 

a  daj,  would  be  invalid.     It  might  be  any  trading  stamp  or  other  device  en- 

e^d  that  it  is  unhealthy  to  work  more  tiling  a  purchaser  to  recdve  an  article 

than  that  number  of  houn  in  an  apart-  from  a  person  or  corporation  other  than 

ment  liebted  by  artificial  light  during  the  vendor  has  been  held  to  be  invalid, 

the  worldn^   hours   of  the   day;   that  Denver  v.  Frueauff,  39  Colo.    20;   88 

the  occupation  of  the  bank  clerk,  the  Pac.  R«p.  389.    As  to  (A«  power  to  lax 

lawyer's  clerk,  the  real  estate,  or  tlie  persons  wtuing  trading  »tamp»  to  their 

broker's  clerk  in  such  offices  is  there-  cuatomera  aa  persons  engaged  in  the 

fore  unh«klthy,  and  the  legislature  in  business  of  furnishing  ana  issuing  Bucb 

its   patenial   tvisdom  must,   therefore,  stamps,  see  Uewin  v.  Atlanta,  121  Ga. 

have  the  right  to  legislate  on  the  sub-  723. 

iect  of  and  to  limit  the  hours  tor  such  In  People  tr.  Bieaecker,  169  N.  Y.  63, 

labor,  and  if  it  exercises  that  power  and  aff*^58  App.  Div.  391,  it  was  held  that 

its  validity  be  questioned,  it  is  sufficient  a  simple  prohibition  of  the  sale  of  any 

to  say,  it  has  reference  to  the  public  butter  or  dairy  product  containing  a 

health;   it  has  reference  to  the  health  piceervative  did  not  make  the  intro- 

of  the  employees  condemned  to  labor  duction   of   a   foreign   substance   into 

day  after  day  in  buildings  where  the  them,    however  deleterious,   an    adul- 

aun  never  shines;   it  is  a  health  law,  teration,   nor  an  adulteration  illi^l, 

and  therefore  it  is  valid,  and  caimot  except  where  the  substance  was  intro- 

be    questioned    by    the    courts.  .  .  .  ducra  for  the  purpose  of   preserving 

Statutes  of  the  nature  of  that  under  them,  and  could  not  be  rt^rded  as 

review,   limiting  the   hours   in   which  intended  to  prevent  fraud  or  imposi- 

grown  and  intelligent  men  may  labor  tion  on  buyers  or  consumers  or  as  a 

to  earn  their  living,  are  mere  meddle-  legislative  enactment  in  the  interest  of 

some  interferences  with  the  rights  of  public  health;  and  that  it  was  uncon- 

the  individual,  and  they  are  not  saved  ttitutional  and  void  because  it  forbade  th» 

from  condemnation  by  the  claim  that  »ale  of  artidet  of  food  although  they  were 

they  are  passed  in  the  exercise  of  the  not  rendered  unwwletome  by  the  use  of 

pohce  power  and  upon  the  subject  of  the  preservative. 

the   b^lth   of   the   individual    whose  'Tha  trade  of  horteAoeing  does  not 

rights  are  interfered  with,  unless  there  in  itself  bear  such  relation  to  the  putjio 

be  some  fair  ground,  reasonable  in  and  health  and  comfort  and  the  safety  of 

of  itself,  to  say  that  there  is  material  society  as  to  bring  it  within  the  exer- 

danger  to  the  public  health  or  to  the  cise  of  the  police  power  in  any  ordinary 

health  of  the  employee's,  if  the  hours  of  respect,  for  example  as  by  requiring  the 

labor  ara  not  curtailed."  registration  of  persons  engaged  in  the 

'  Statutory  enactments  forbidding  business.    Bessette  v.  People,  193  IlL 

the  giving  of  any  gift,  prize,  premium,  or  S34 ;   People  ».  Beattie,  96  N.  Y.  App. 

auMird  to  the  ■purdiater  of  goods,  or  the  Div.  383;  In  re  Aubiy,  36  Wash.  308. 

S'ving  of  any  trading  stamp  or  other  A  dty  was  vested  with  power  "to  r^u- 

svice  entithng  a  purchaser  to  receive  late  the  sale  of  meats,  poultry,  &h. 

an  article  from  a  peraon  or  corporation  butter,  cheese,  lard,  v^etkblea,  and  all 

other  than  the  vendor,  have  generally  other  provisions,  and  to  provide  for 

been  held  to  interfere  with  private  bum-  place  and  manner  of  selling  the  same." 

ness  and  to  impose  unlawful   reetric-  Assuming  to  act  under  this  power,  it 

tions   under  the   guise   of   the   police  adopted   an   ordinance   prohiinting  the 

power,  when  the  restrictions  have  no  tale  of  meati  and  provimoni  in  any  store 

teal  or  substantial  relation  to  the  public  where  dry  goods,  doOang,  jewdry,  and 

health,   morals,   or   safety.      Ex  parte  druge  were  gold.     It  appears  from  the 

McKenna,  126  Cal.  429;  Long  v.  State, '  opinion  of  the  court  that  this  ordinance 

74  Md.  565;  Commonwealth  v.  Sisaon,  was  directed  against  department  stores. 

178  Mass.  678;   State  v.  Ramseyer,  73  It  was  held  that  the  ordinance  was  not 

N.  H.  31 ;  People  v.  Gilson,  109  N.  Y.  a  rtgvlation,  but  a  mere  prohibition,  and 

3S9;  People  v.  Dycker,  72  N.  Y.  App.  invalid  because  it  was  enacted  without 
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subject  to  the  general  rule  that  even  these  trades  and  occupations 
are  subject  to  such  regulations  in  the  exercise  of  the  police  power  as 
may  be  properly  directed  against  the  individuals  composing  the  com- 
munity at  large.  In  other  cases,  regulations  directed  against  special 
features  of  certain  trades,  but  having  no  real  and  substantial  relation 
to,  or  necessity  for,  the  protection  of  the  public  safety  and  welfare, 
have  been  declared  to  be  luvaud,  although  the  trades  themselves 
mig^t  be  regarded  as  properly  requiring  regulation  in  other  respects 
in  the  public  interest.' 

§  667  (361).  Elffht  mut  ba  plainly  confamd.  —Even  the  right 
to  lieerue  must  be  plainly  conferred  or  it  will  not  be  held  to  exist 
Thus,  power  to  make  "by-laws  relative  to  hucksters,  grocers,  and 
victualling  shops"  does  not  authorize  the  corporation  to  exact  a 
license  from  persons  carrying  on  such  bu^ess.  Nor  does  the  gen- 
eral power  to  pass  prudential  by-laws,  not  inconsistent  with  the 
laws  of  the  State,  confer  the  authori^  to  demand  a  license.*    If  the 

aav  neceadtj  for  protecticig  the  publio  juBtifying  the  enforcement  of  the  ordi- 

welfora.    ClucaKp  v.  Netcner,  183  111.  nance.      Koedusko    v.    Slombei^,    63 

104;    8.  C.   cited  more  fully  supra,   j  Mias.    469.      See    abo    Greensboro    v. 

665.  Efarenreich,  80  Ala.  £79;  State  v.  Taft, 

'  An  ordin&nce  which  lequiree  all  118  N.  Car.  1190.    An  ordinance  which 

bread  sold  by  licensed  bakers  to  be  made  prohitnts  (A«  covering  of  fruit  with  colored 

in  loaoei  weighing  not  less  than  ont  and  material,  tending  to  conceal  the  true 

one-half  pounds  ta  an  wdatoftil  realrainl  color  of  the  fniit  or  the  quality  thereof, 

of  trade,  not  justified  by  any  necessity  was  held  to  be  unreasonable,  there  be- 

for  the  protection  of  the  pubhc  wel-  ing  no  necceeity  for  provision  for  the 

fare,  and  is  invalid.     Buffalo  v.   Col-  purpose    of  preventing  fraud.     Frost 

lins  Baking  Co.,  39  N.  Y.  App.  Div.  v.   Chicago,    178  111.   250.     The   State 

432.  niay,  in  the  exercise  of  its  power  to 

An  ordinance  prohibiting  any  person  protect  the  public  health,  provide  that 

from  bringing  into  the  toam  the  earcaxa  Tto  person  mail  practise  medicine  after 

wietionof  a  felony.    Hawker  tr.  New 

rk,  170  U.  e.  189. 
'  Dimhom   v.    Roclieetcr,   5  Cowen 

nance  did  not  prohibit  the  making  of  (N.Y.),462;  CommoRwealthu.Stodder, 

fertiliser  within  the  city  limits,  nor  did  2  Cush.  (Mass.)  662;  Maya  e.  Cincin- 

it  prohibit  the  transportation  throuKh  nati,   1   Ohio  St.   268;    Gale  v.   KsIb- 

the  tovm  of  the  carcass  of  animals  lor  maioo    (market-house    contract),    23 

other  purposes.     It  therefore  did  not  Mich,   344;    St.  Paul  v.  Tredefrer,  25 

tend  to  suppress  any  nuisance,  and  it  Minn.  248 ;  St.  Paul  v.  Stoltz,  33  Itlinn. 

was  held  that  it  had  no  relation  to  the  233    (ordinance    requiring   license    to 

public  health,  safety,  or  morals.    Fulton  peddlers  held  void).    By-laws  requiring 

ir.  Norteman,  60  W.  Va.  562;  56  S.  E,  a  license,  which  may  be  so  heavy  aa  to 

Rep.  65S.     An  ordinance  .which  pro-  amount  to  a  orokMiion,  were  justly 

hibits  the  bringing  into  any  town  or  considered  to  be  in  restraint  of  trade, 

sale    therein    of    second-hand    dothing  which  the  general  law  favon,  and  in 

without   producing   satisfactory   prool  this  case  were  adiud^d  void,   "both 

to  the  mayor  that  it  did  not  come  from  for  want  of  jurisdiction" 


to  the  mayor  that  it  did  not  come  from  for  want  of  jurisdiction"  in  the  coi^ 

a  locality  wher^  contagion  or  infection  poration  to  pass  them,  and  for  wt    ' 

prevailed,  was  held  to  oe  an  unreason-  of   "conformity  to  the  general  lat 

able  restraint  of  trade  in  the  absence  of  1   Ohio   St.   268.     Where  the  char 

an  epidemic  or  other  circumst3,nces  gave  the  corporation  the  power  ' 
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diarter  or  statute  enumerates  the  occupations  or  businesses  which 
may  be  reflated  and  Ucensed,  the  enumeration,  if  on  the  whole 
such  appears  to  be  the  legislative  intent,  b  exclusive,  and  the  munici- 
pality has  no  power  to  hcense  or  regulate  occupations  or  bu^esses 
not  embraced  in  the  enumeration.' 

§  668  (362).  UonDpoUai  ZnvkUd.  —  The  power  to  license  and 
regulate  a  lawful  and  necessaiy  business  will  not  ^ve  the  corporis 
tion  the  power  to  make  contracts  which  create  or  tend  to  crmie  a 
monopoly.' 

lieeriM  bokera,  and  to  prohibit  sales  nntmak  intended  for  s&Ie  or  conaump- 
ot  briBod  except  by  thoae  licensed^"  tion  in  the  dty.  the  ownen  of  which 
the  court  doubted  whether  under  this,  were  granted  tne  exelurive  Hght,  for 
aside  from  the  taxing  power  of  the  cor-  a  specified  period,  to  have  all  such  ani- 
poration,  an  ordinance  could  be  sup-  maJs  skugutered  at  their  establisli- 
ported  wliich  required  twenty  dollars  roent,  the^  to  be  paid  a  specific  sum 
to  be  paid  by  the  t)aker  for  a  license,  for  the  pnvil^e  by  all  persona  exercis- 
although  it  admitted  that  the  corpora-  ing  it,  and  to  ^ve  the  option  of  accept- 
tion  could  reriuice  a  fee  for  iaauina  and  ing  such  proposition,  but  wliich  was 
registerins  the  license.  Mobile  v.  Yuitle,  not  to  take  effect  until  they  executed 
3  Ala.  137.  Statutory  conditions  pre-  a  cert^n  bood  therein  required;  and 
cedent  must  be  complied  with  to  make  it  was  held  that  this  action  of  the  cor- 
a  license  valid ;  and  licenses  are  gen-  porate  authorities  could  not  be  regarded 
emlly  considered  personal,  ceasing  with  aa  isolating  or  licensing  the  buuness, 
the  ufe  of  the  license,  and  not  trano-  but  was  simply  a  conditional  propod- 
ferable  without  consent.  Munaell  v.  tion,  which,  iS  accepted,  would  consti- 
Temple  (grocery  license),  8  111.  96;  tute  a  contract.  It  was  also  held  that 
Lewis  V.  United  States,  Horns  (Iowa),  this  contract  tended  to  create  a  mo- 
199;  Lombard  v.  Cheaver  (ferry  nopoly^  and  was  therefore  void.  And 
license),  lb.  473;  Brunstti  c.  New  the  opmion  was  expressed  that,  under 
Orleans^  9  1a.  430.  As  to  power  to  the  cnarter,  authority  waa  cimferrGd 
revoke  hcenses.  Towns  v.  Tallahassee,  simply  to  pass  ordinances  to  locate 
11  Fla.  130.  "Junk  shops,"  defined  and  construct,  and  to  regulate,  license, 
by  O'NeaU,  C.  J.,  "to  be  a  place  where  restrun,  abate,  or  prohibit  slaughtering 
odds  and  ends  are  purchased  or  sold,"  establishments  within  the  prescribed 
and  cities  are  often  empowered  to  limits;  and  to  that  end  the  corporate 
exact  a  license  from  keepers  thereof,  authorities  may  so  regulate  the  bus- 
Charleaton  v.  Goldsmith,  12  Rich,  nees  as  to  prohibit  its  exercise,  except 
(8.  Car.)  Law,  470.  "Shows"  defined:  in  a  particular  place;  but  the  spot  so 
HcKee  v.  Anderson  Town  Council,  designated  must  be  open  to  the  en- 
Rice  (S.  Car.)  Law,  24.  lAcenmd  <ato-  joyment  of  all  persons  ^ke,  upon  the 
tioneer  held  not  liable  to  the  payment  same  temu  and  conditions.  A  mo- 
of  a  pawnbroker's  license,  under  a  city  nopoly  cannot  be  implied,  but  must 
ordinance.  Hunt  v.  Philadelphia,  35  rest  upon  express  grant.  Tuckahoe 
Pa.  St.  277.  Canal  Co.  v.   Railroad  Co.,   11   Leigh 

'  Cairo  v.  Bross,  101  HI.  475;  SM  (Va.},  42,  per  Tticker,  Preddent.     A 

V.  Chicago,  178  111.  137,  140;    Holder  city  charter  granting  the  city  the  right 

«.  Galena,  19  111.  App.  409;    Eeim  v.  to  "exercise  and  enjoy  all  the  rights, 

Chicago,  46  III.  App.  445.  immunities,    powers,    and    privilegea 

'  Chicago  V.    RumpfF,   45    111.    90.  appertaining  to  a  municipal  corpora- 

In  this  case,  under  a  power  granted  tion,"  and  to  "license,  tax,  and  regu- 

to  the  city,  in  its  charter,  U>  regjdaie  late   hackney   carriages,    omnibuses," 

and  licente  the  Aavghtering  of  animal*  &c.,   does  not  authorize  the  city  au- 

within  the  corporate  liiaite,  the  com-  thorities  to  grant  to  one  perton  vU  mia 

mon     council    passed     an     ordinance  and  exduei-M  right  to  run  omnibuees  in 

whereby    a    particular    building    was  the  dty.     Lcttao  v.  Pyne,  43  Iowa, 

dengnated  for  the  slaughtering  trf  all  524;  Gale  v.  Kalamasoo,  23  Mich.  344, 
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§  669  (363).  IntoxlcAtliig  Llqaon.  — The  authority  of  munici' 
palities  to  license,  tax,  restrain,  or  prohibit  the  trajjic  in  or  sale  of 
inioxictttijig  liquors  is  so  differently  conferred,  and  so  largely  in- 
fluenced by  the  general  legislation  and  policy  of  the  State  on  the 
subject,  that  the  decisions  relating  to  it  are  mostly  of  local  applica- 
tion. Sometimes  the  State  laws  are  manifestly  intended  to  repeal 
or  modify  prior  special  charter  provisions,  which  gave  the  control  of 

in  which  the  opinion  of  CooUy,  J.,  will  hia  stamp  or  mark  oa  the  barrel  of 

be  found  to  be  nighly  instructive.  any  person  not  a  member  of  the  com- 

Monopoli«t  are  odious  to  the  law.  pany,  &c.  lb.  That  evei^  person  not 
A  monopoly  existo  when  the  sale  of  being  already  free  of  the  city,  occupy- 
any  merchandiae  or  commodity  is  ing,  using,  or  exercising,  or  who  shall 
restrained  to  one  or  to  a  certain  number  occupy,  use,  or  exercise  the  art,  trade, 
(1 1  Co.  86) ;  and  it  has  tbiee  inseparft-  or  mystery  of  a  butcher  within  the  said 
ble  consequents,  —  the  increase  <A  the  city  or  its  liberties,  shall  take  upon 
price,  the  badness  of  the  wares,  the  himself  the  freedom  of  the  Company 
impoverishment  of  others.    lb.  at  Butchers,  and  that  if  any  person 

Statute  of  MonopUies;    By  siatuU.  or  persons  (except  such  as  are  already 

21   Jac.    I.  ch.  ill.,  all  Ttitm&polies  ana  free,    &c.)    shall   use   the   trade   of   a 

all  commisMons,  grants,  licenses,  dx.,  butcher,  not  being  free  of  this  com- 

to  any  person,  &c.,  for  any  sale,  buy-  ^ny,  he  shall  pay,  Ac.     Harrison  v. 

ing,  sethng,  malting,  working,  using  of  Gooman,  1  Burr.  12.    So  as  "to  perBons 

a  thing,  £c.,  are  void.    Ana  any  one  uun^  the  occupation  of  music  and 

grieved,  &c.,  may  have  an  action  on  dancing."     Robinson  v.  Groscourt,  5 

the  statute,  and  recover  treble  damages  Mod.  104.    That  no  person  should  erect 

and  double  costs.     Bo  monopolies  are  any  booth,  for  the  purpose  of  any 

contrary  to  Ma^a  Charta.    2  Inst.  63.  sho#  or  public  entertainment,  in  any 

By  statute,  38  Edw.  Ill,  a  merchant  public  place  within  the  borough,  with- 

may  freely  deal    in    all   manner    of  out   license   from  the  mayor,   which 

merchandise.    The  statute  of  21  Jac.  Ucense  should  not  be  given  at  or  for 

II.  does  not  extend  to  letters-patent  for  any  other  time  than  during  the  annual 

inventions,  &c.    The  first  pjsrt  of  tiiis  faiTs,  if  three  inhabitant  householders, 

section  is  umply  a  declaration  of  the  residing  within  100  yards  of  the  place 

common    law.      Whenever    a    by-law  intended  to  be  used,  should  have  pre- 

Bceks  to  alter  a  well-settled  and  funda-  viously   memorialized    the   mayor  to 

mental  principle  of  the  common  law,  or  withhold  such  license,  &c.  Elwood  t>. 

to  establish  a  rule  interfering  with  the  Bulloch,  6  Q.  B.  383.    So  where  it  was 

rights  of  individuals  or  the  publio,  the  provided   that   those  only   to  whom 

a  irom  plain  licenses    were    granted    shoul '     ' 


and  direct  l^i^tive  enactment.  AtUe,  siaughter-houseH  within  the  city.  Nash 
Si  589,  594,  596,  597.  Pott,  f  677,  as  v.  McCracken,  In  re,  33  Upper  Can. 
to  power  to  preserve  the  FubUo  Health,    Q.  B.  181.    Or  that  none  but  three 


&k^ty,  and  Convenience.  sons  appointed  by  the  cit^  should  sweep 

L^^  restraints  in  the  form  of  rea-  for  hire  or  gain  any  chimney  or  flue 

Bonable  regulations  may,  however,  be  in  the  city.     Queen    p.   Johnson^  38 

imposed  upon  the  few  for  the  benefit  Upper  Can.  Q.  B.  H9.     Prohibiting 

of  the  many.    It  is  sometimes  difficult  the  use  of  canals  on  Sundays.     Calder 

to  determine  when  a  by-law  is  in  re-  and  Hebble  Navigation  Co.  v.  Pilling, 

stnunt  of  trade,  and  when  it  is  a  mere  14  M.  &  W.  76.     Prohibiting  licensed 

n^ulation   of   trade.      The   former   is  tavem-keepeis  from  bavins  a  light  in 

illegal,  the  latt«r  legal.    The  following  their  bars.      Regina   o.    Belmont,  35 


1  member  in  Ix>ndon,  or  within  four    Law,  chap.  xxx.  pp.  202-227. 

miles  thereof.    Gunmakers,  4c.  v.  Fell,         Power  of  the  legislature  to  grant  or 

Willcs,  384.    No  member  should  strike    authorize  the  granting  of  monopcrfies. 
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the  niatter  to  the  local  authorities ;  *  and  at  other  times  incorporated 
places  have,  by  the  course  of  l^slation,  been  excepted  from  the 
general  operation  of  the  State  laws,  and  have  been  allowed  to  Ucense, 
regulate,  or  prohibit  the  traffic  as  they  deemed  best* 

§  670  (364).  KftBct  of  Osnsnl  L»wa  raspactinc  the  Uqaor  Tnda. 
—  Where  there  are  general  laws  of  the  State  respecting  the  sale  of 
intoxicating  liquors,  a  public  corporation,  by  virtue  of  a  general 
power  "  to  make  all  by^v)s  that  may  be  necessary  to  preserve  the 
peace,  good  order,  and  internal  pohce"  therein,  is  not  authorized  to 
pass  as  ordinance  requiring  a  corporate  license  and  punishing  per- 
sons who  sell  such  liquors  without  being  thus  licensed.' 

„m  1^1,11  Buu  iiuu  luiicuuiucuu  uj  fuo  V.  Central,  1  Colo.  323;    Burckholter 

Federal    Constitution,   aee   Slaughter-  «.   McConnelsville,  20  Ohio  St.  308) 

house  Csaee,  IQ  Wall.  3Q;   Barthat  c.  Baldwin  Co.  Ordia&iy  v.  Liquor  DeaJen, 

New  Orieaiu,  24  Fed.  Rep.  663;  post,  42  G&.  325;  SUte  tf.  Bhenoan,  20  Mo. 

chap.  XXV.,  as  to  gas  compsniee;  po*l,  265.     A  general  lav;  authoridog  towna 

5  704,  note.  An  ordinance  granting  to  require  licenses  of  persons  selling 
to  a  iDoler  company  the  exd/uaive  right  liqour  held  to  be  constitutional. 
to  fvmiih  water  to  the  inhabitants  held  Houndsville  v.  Fount^n,  27  W.  Va.  182. 
to  be  void  u  creating  a  monopoly.  In  Katuat,  the  power  to  license  or  au- 
firenham  o.  Brenham  Water  Co.,  67  thoiise  the  sale  of  intaxicating  liquors 
Tex.  542.  See  po»t,  chapter  on  Public  was  held  not  vested  in  the  cities,  but 
Utilities;  Index,  MrmojTofus.  is  conferred  upon  the  probate  judges. 

■  State  V.  Harris,  10  Iowa,  441;  Kansas  v.  Tqpeka,  31  Kan.  4E2.  See 
Buriington  v.  Eellar,  IS  lona,  5&;  also  SUte  d.  Topeka,  30  Kan.  653. 
Hanunond  v.  Haines,  25  Hd.  641.  The  '  Conunoniroalth  «.  Turner,  1  Cush. 
sdoption  of  a  gerteral  law  regulating  (Mass.)  493;  Loeb  v.  Attica,  82  Ind. 
the  sale  of  liquors  does  not  estop  the  175 ;  and  see  notes  to  _{  66B,  anit;  pott, 
State  from  gTBjiting  power  to  municipal  {  753.  The  limitations  on  sucn  a 
corporations  to  further  r^ulate  the  general  power  to  make  by-laws,  die- 
traffic  by  requiring  licenses  of  retail  cussed  by  Sham,  C.  J.  As  to  text,  see 
dealeiB.  Wolf  v.  I^anang,  53  Mich.  CommouwcaJth  v.  Dow,  10  Met. 
367.  (Mass.)  382.     General  welfare  clause 

'  Perdue  v.  Ellis,  18  Ga.  586;  Clin~  does  not  authorise  a  munidpal  cor- 

tonville  V.  Keeting,  4  Denio  (N.  Y.),  poration  to  pass  an  ordinance  pro- 

341;    Phillips  v.   Tocumseh,   6  Neb.  hibiting    the    retail    of    intoxicating 

305.    Construction  of  charten  in  con-  liquors,  when  this  is  repugnant  to  the 

nection  with  Stat«  laws  on  the  subject.  8tat«  laws  on  the  subject.     Burnett, 

Aiken  v.   Harbers,   6   Rich.   (S.   Car.)  In  re,  30  Ala.  461.     But  under  a  dif- 

Law,  96;   lb.  404;   State  v.  Estabrook,  ferent  state  of  general  l^islation,  see 

6  Ala.  653;  West  v.  Greenville,  39  Ala.  State  v.  Clark,  28  N.  H.  176;  Heisen*- 
69;  Adams  o.  Albany,  29  Ga.  56;  brittle  o.  City  of  Charleston,  2  McMullan 
Chastain  v.  Calhoun  Town  Council,  (S.  Car.},  233;  State  v.  Ferguson,  33 
29  Qa.  333;  Cuthbert  v.  Cont^,  32  N.  H.  424;  distinguished  from  and 
Ga.  211;  State  v.  Garlock,  14  Iowa,  conmienting  on  the  above  casee.  State 
444;  Harris  v.  Intendant  of  Livings-  v.  Freeman,  38  N.  H.  428,  approving 
ton,  Ac.,  28  Ala.  577;  Robinson  v.  and  following  State  v.  Oark,  28  N.  H. 
Franklin,  1  Humph.  (Tenn.)  156;  176;  Hc^wan  v.  Commonwealth,  2 
Pekin  V.  Smelzel,  21  III.  464;  State  Met.  (Ky.)  3.  Where  there  te  no 
o.  Runkett,  3  Harr.  (N.  J.)  6;  both  legislation  authorising  township  officers 
held  consistent  and  able  to  stand  to-  incorporated  under  geikeral  laws  of 
eether.  Byeis  v.  Olner,  16  111.  35;  the  State  to  regulate  and  license  the 
P^  ti.  State,  II  Ala.  849;  Benefield  sale  of  intoxicating  liquors,  or  to  exact 
n.  Hines,  13  La.  An.  420;  Louisville  t>.  a  fee  for  such  license,  there  is  no  power 
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i  671  (365).  PowBT  to  Uceius  Sals  of  Liquor  onder  the  Oeneral 
Valfan  OImim.  —  In  the  absence,  however,  of  controlling  general 
lepslation,  power  to  a  cit^  to  pass  "in  general  every  otiier  by-law 
or  regulation  that  ahall  appear  to  the  city  cavne'd  requisite  and  neces- 

m  the  board  of  trusteee  either  to  pass  property  seized  punguant  to  such  otdi- 
an  ordinance  requiring  or  to  grant  a  nance  is  entitled  to  a  jury  trial  b^orc  his 
license  for  tlds  purpoee.  A  provision  property  can  be  forfeited  and  destroyed. 
limitiDg  the  amount  that  may  be  Stahl  v.  Lee.  71  Kan.  511.  In  Kansas, 
cbargea  for  liquor  licenses  by  cities  where  a  pronibitory  law  is  in  force,  an 
and  to^v^s  does  not  give  the  power,  ardirumce  tekich  is  a  tratf^cript  of  the 
They  have  just  such  powers  as  the  Slate  lais  providing  that  ^  places  where 
law  Das  conferred  upon  the  board,  and  people  are  permitted  to  resort  for  the 
none  other.  Walter  v.  Columbia  CSty,  purpose  of  drinking  intoxicating  liquors 
61  Ind.  24;  Cowley  v.  RushviUe,  60  are  common  nuisances,  is  within  the 
iDd.  327;  HcFee  v.  Greenfield,  62  power  of  the  city.  Topeka  r.  Raynor, 
Ind.  21.  61  Kan.  10.  The  State  may  confer,  and 
Ordinance  idtra  viret.  License  to  by  delegating  the  power  to  pass  ptjice 
mO  liquon  at  retail.  Svb»eqnent  or-  ordinances,  oc.,  has  conferred,  upon 
dinanee  ret^icHTig  tale  invalid.  A.  municipalities  the  right  to  punisA 
obtained  a  license  to  sell  liquors ;  sub-  pursuant  to  ordinarux  illegal  mUs  of 
sequently  an  ordinance  was  passed  intoxicating  liquors  or  the  keeping  of 
prohibiting  the  sale  of  Uquor  during  any  place  for  conducting  such  within 
the  continuance  of  divine  service  at  their  limits,  notmUMaj^iixg  thai  iJu 
any  time  thereafter  to  be  held  by  any  gejiertU  laiDs  of  lAe  Slate  cover  the  same 
denmnination  of  Christian  people  witlmi  subject.  /nreJaha,  55  Kan.  694,  citing 
the  ooi^rate  limits,  providing  that  the  Emporia  «.  Volmer,  12  Kac.  Q22; 
prohibition  should  cover  the  entire  Salina  v.  Seiti,  16  Kan.  143;  State 
appointed  time  for  divine  worship  «.  Young,  17  Kan.  414;  Franklin  p. 
from  ita  commencement  to  its  final  Westfall,  27  Kan.  614;  Topeka  v. 
clone,  and  on  all  protracted  occauons  Myers,  34  Kan.  500;  Junction  (Sty 
:__  ;„. ; .  i,„  j j  i,„  ^   Keeffe,  40  Kan.  276, 279, 280. 


time  was  not  fixed  by  the  corporate  native  wines  without  license.  It  woa 
will,  but  left  to  a  casual  and  incidental  held  that  an  ordiTuiTioe  adopted  by  a 
control,  dependent  upon  the  will  and  city  by  virtue  of  the  power  to  license, 
pleasure  of  the  various  denominations  tax,  r^ulate,  or  suppress  the  sale  of 
of  Quistian  people,  and  ignoring  all  intoxicating  liquors  which  prohibited 
othen.    Qilhun  v.  Wells,  64  Ga.  192.      the  sale  of  native  wines  eTccept  on  the 

Id  West  Vwginia,  there  are  consti-  premises  where  the  grapes  were  grown, 
tutional  provinons  conferring  upon  mu  coTUrary  to  the  provisions  of  Ihs 
county  courts  authority  over  licenses  statiUe  and  void.  Morrilton  v.  Comes, 
for  the  Bale  of  intoxicating  Uciuors,  75  Ark.  463.  A  citjr  was  vested  with 
bnt  notwithstanding  these  proviaiona,  power  to  regulate,  hcense,  and  tax  the 
the  legislature  may  five  municipal  eor-  sale  of  intoxicating  liquors.  The 
poratumt  exdusive  jiaiadietion  thereof,  statute  authorized  the  etanting  of 
Wilson  V.  Rom,  40  W.  Va.  278:  Ward  licensee  on  the  petition  of  two-thirds 
e.  Taylor  County  Court,  51  W.Va.  102;  of  the  owners  ol  the  proprty  in  the 
State  V.  Harden,  02  W.  Va,  313;  68  block  where  the  proposed  saloon  was 
a.  E.  Rep.  715.  situated.     An  ordinance  was  adopted 

In  Kansas,  where  there  is  a  State  pr[>-  which  required  the  petition  of  two- 
kUniory  law,  it  has  been  held  that  the  thirds  of  the  qualified  voters  of  the 
tc^iAiture  may  atilWtfe  cities  to  provide  whole  city.  It  was  held  that  the  statu- 
by  ordinance  for  the  prohibition  of  the  tory  provision  with  reference  to  the 
■ale  of  intoxicating  liquors  contrary  to  Bufnciency  of  the  petition  limited  the 
the  law,  the  suppression  of  common  jrawerof  the  city,  and  that  the  require- 
nuiaanees,  and  the  sdsure  and  destrac-  ments  of  the  city  ordinance  were  uUra 
tiontrf all  intoxicating  liquors  and  other  vires.  People  v.  McCammon,  111  Mo. 
property  used  in  maintainins:  a  common  App.  626. 
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sary  for  the  security,  welfare,  and  convenience  of  the  ci^,  or  for 
preserving  the  peace,  order,  and  good  government  within  the  same," 
was  tield  to  authorize  an  ordinance  (and  the  same  is  constitutional) 
to  preveot  shopkeepers,  unless  licensed  hy  the  city,  from  keeping 
spirituous  hquors  in  their  shops  or  in  any  adjacent  room.' 

A  corporation  whose  charter  contained  the  general  welfare  clause, 
and  also  specific  power  "  to  license  persons  to  retail  spirituous  liquors, 
and  to  prohibit  persons  from  selling  without  such  license,"  and  was, 
it  aeems,  sUent  as  to  the  amount  which  might  be  demanded  for  a 
license,  was  adjudged  competent  to  enact  an  ordinance  demanding 
$500  as  a  fee  for  a  retail  licmse.* 

Power  by  charter  to  a  ci^  "to  tax,  or  entirely  suppress,  all 
petty  groceries,"  was  held,  in  connection  with  other  provisions  of 
tlie  charter  expressly  authorizing  certain  other  subjects  to  be  licensed, 
not  to  confer  upon  the  corporation  the  power  to  grant  licenses  for 
retailing  vinous  liquors,  and  to  demand  a  sum  of  money  therefor.* 

'  Hosembrittle  v.  Gtv  Council,  2  charter  power  to  "reetrain  and  pro- 
HcHullan  (S.  CarO  Lsw,  233.  Followed  hibit  Uppling-housea/'andthecoTponv- 
and  affirmed.  Clurleetoa  v.  Ahiens,  4  tion  was  held  entitled  to  impose  a 
Sirob.  (3.  Car.)  Law,  241,  See  Charfes-  license  fee.  Power  to  "t*x"  and  "re- 
ton  «.  Wentworth  Baptist  Church  (giv-  strain"  sale  of  liquor  includes  power  to 
ing  preamble  to  charter  in  question),  grant  licenaes.  Ht.  Carmel  c.  Wabaah 
tb.  306,  308.  A  town  bad  exclusive  County,  50  111.  69;  Schweitzer  t>. 
authority  over  the  sale  of  liquors  Liberty,  82  Mo.  309;  Portland  v. 
theteia,  and  it  was  held  that  power  to  Schmidt,  ISOreg.  17.  Where  authority 
"regulate,  restrain,  and  suppress  shops  was  conferred  upon  a  corporation  to 
(Hid  places  for  the  sale  (rf  ardent  ^nts  suppress  and  prohibit  the  sale  of  intozi- 
by  retail "  amounted  to  an  authority  to  eating  drinks,  as  well  as  to  license  the 
forbid  the  sale;  for  if  there  is  a  sale  it  same,  an  ordinance  which  imposes  a 
must  be  made  in  some  shop  or  place,  penalty  for  selling  such  drinks  without 
Gintonvills  v.  Keeting,  4  Denio  (N.  Y.),  license,  which  penalty  exceeds  that 
341;  Thomas  v.  Mt.  Vernon,  0  Ohio,  fixed  by  the  general  law  of  the  Terri- 
290.  Bequiring  a  license  tax  from  the  to^  is  reasonable.  Ddti  v.  Central,  1 
owner  of  a  saloon  situated  three  miles  Colo.  323. 

from  the  settled .  portions  of  a  city.  There  should  be  no  arintiary  dis- 

though  within  its  hmits,  held  unl&wful  crimination  in  granting  such  licenses. 

on  t&e  ground  that  the  benefits  of  the  Zanone  v.  Hound  Qty,  103  HI.  552.    If 

parties  should  be  reciprocal,  and  in  this  the  power  to  fix  the  fee  is  granted  to  the 

case    the    saloon    owner    rec^ved    no  municipal  corporation,  its  discretioa  in 

benefits  whatever  from  the  city  govern-  fixing  it  cannot  be  reviewed  by  the 

ment.     Salt  Lake  CHty  v.  Wagner,  2  courts.    Wolf  v.  Lansing,  53  Miob.  367. 

Utah,  400.     Contitruction  of  charter  Courts  will  not  presume,  as  matter  of 

provinons    holding    that    the    sale    of  law,  that  the  amount  of  a  license  tax 

intoxicating  liquors  might  be  declared  a  upon   selling   liquor   is    unreasonable, 

nuisance  by  the  municipal  authorities,  oppressive,     or    prohibitory.      In    n 

Block    V.    Jacksonville,    39    111.    301;  Guerrero,  69  Cal.  88 ;  Kz  parts  McNally, 

Ooddard  V.  Same,  IS  m.  688;  Byers  o.  73C8].  632.    An  ordinance  mav  provide 

CHney,  16  III.  35;  Pekin  •.  Smelset,  21  for  the  payment  of  liquor  license  feM 

HI-  464.  at  the  rate  fixed  or  to  be  fixed  by  an 

•  Perdue  t   Ellis,  18  Qa.  686.     But  amendment  to  the  city  charter  voted  or 

see  Burnett,  In  re    30  Ala.  461,  and  to  be  voted  on  by  the  people.    SeatUev. 

cwnpare  that  with  Marion  v.  Chandler,  Clark,  28  Wash.  717. 

A  Ala.    S99.      Bee  also  St.    Louis  v.  ■  Leonard  v.  Canton,  35  Miss.  189. 

Smith,  2  Mo.   113,  where   there  was  Power  "to  prohibit  tippling-houses " 


-,yCoo^Ie 


{673  ordinances;  intoxicatinq  liqcobb  1015 

§  672  (400).  Kosnlaaon  of  Salooni,  Ac,  sndw  Qmml  W«lfu« 
OlMin.  —  Under  a  general  power  to  pasa  "  any  other  by-laws  for  the 
well-being  of  the  city,"  its  council  may,  by  ordinance,  prohibit 
saloons,  restaurants,  and  other  places  of  public  entertainment,  to  be 
kept  open  after  ten  o'clock  at  night.  The  objections  that  such  a  by- 
law was  unreasonable,  and  deprived  the  citizen  of  the  constitutional 
right  of  "acquiring  property,"  were  not  considered  to  be  well  taken. 
It  regulates,  but  does  not  deprive,  the  party  of  his  rights.*  Under 
similar  powers,  an  ordinance  conSning  the  carrying  on  of  the  laundry 
bu^ess  to  a  certain  portion  of  a  city  is  a  pohce  regulation  and 
reasonable.* 

§  673.  IstoxicatlDg  Llqnorfl ;  Poww  to  prohibit  Bale.  —  The  busi- 
ness of  dealing  in  and  selling  intoxicating  liquors  does  not  come 
within  the  category  of  those  useful  and  harmless  trades  which  the 
individual  has  the  right  to  pursue  at  will.  The  sale  of  such  liquors 
has  been,  at  all  times,  by  the  courts  of  every  State,  considered  aa 
the  proper  subject  of  legislative  regulation.  There  is  no  inherent 
right  in  a  citizen  to  engage  in  the  business  of  selling  intoancoHng 

does  Dot  authorize  an  ordinance  pro-  cit7  ordinaacee,  that  tbey  in  somo 
hibitiog  Bales  of  beer  by  brewera.  dwree  interfere  with  the  unlimited  ex- 
Strauas  e.  Fontiac,  40  111.  301.  Prohibi-  ercise  of  private  rights."  Per  Bdl,  i., 
tion  in  ordinance  to  sell  liquors  without  in  State  v.  Freeman,  38  N.  H.  426 ; 
license  held  not  to  apply  to  sales  by  State  v.  Welch,  38  Conn.  215.  In 
manufocturera,  but  to  retail  dealers,  further  support  of  text,  Platteville  v. 
St.  Paul  D.  Troyer,  3  Minn.  291.  BeU,43  Wu.  488;  Staata t>.  Washington 

Under  a  law  requiring  a  majority  of  45  N.  J.  L.  318;  Staatea  «.  Waehington, 
dtizens  to  petition  for  a  licenee  to  the   44  N.  J.  L.  605. 

aXj_  council,  a  license  granted  upon  a  Under  (he  general  v?dfare  daiae,  a 
petition  sifned  \>j  a  less  number  is  void  city  may  adopt  an  ordinance  prohibit- 
and  afford  no  protection.  Eureka  v.  ing  the  possession  of  intoxicating 
Davis,  21  Kan.  578;  and  the  mayor  is  liquors  for  purpoees  of  iltegai  sale. 
not  bound  to  sign  any  Ucense  so  Sawyer  v,  Blakely,  2  Ga.  App.  159; 
ordered.  Welsford  o.  Weialein, 23  Kan.  Bagwell  e.  Lawrence ville,  94  G^.  654; 
601;  s.c8tatoi>.  Young,  17  Kan.  414;  Reese  n.  Newnan,  120  Ga.  198;  Tucker 
Hartford  Fire  Ine.  Co.  v.  State,  9  Kan.  v.  Moultrie,  122  Ga.  160.  But  under 
210;  Eureka  v.  Davis,  21  Kan.  578;  that  clause  the  city  cannot  prohibit  the 
Wabaunsee  Co.  v.  Muhlenbacker,  18  transportation  or  delivery  within  the 
Kan.  129;  Bouldinc.  Baltimore,  15  Md.  city  of  intoxicating  liquois  lawfully 
18.  Cannot  compel  its  issue  by  man-  purchsMd  elsewhere.  Southern  Ex- 
damw.  State  V.  Stevens,  23  Kan.  456.  press  Co.  v.  Rose  Co.,  124  Ga.  581. 
Where  there  is  no  law  governing  the  Nor  can  it  forbid  the  sale  of  wines  which 
amount,  it  is  a  question  of  expediency,  are  permitted  by  statute  to  be  sold. 
of  which  the  dtjr  authorities  are  the  sole  Duren  t>.  Stephens,  126  Ga.  496.  By 
judge.  Goldsmith  v.  New  Orleans,  31  virtue  of  the  general  welfare  clause  a 
La.  646.  city    may    enact    ordinances    for   the 

'  State  t>.  Fieeman,  38  N.  H.  426  punishment  of  open  and  notoiioua 
(following    and    approving    on    this  drunkenness.     Fairmont  v.  Meyer,  83 

Kint,  State  V.  Qark.  28  N.  H.  176);  Minn.  456. 
)rris  V.  Rome  City  Council,  10  Ga.        ■  Matter  of  Hang  Kie,  69  Cal.  149. 
532;    Hudson  v.  Geary,  4  R.  L  485.    See  Index,  Laundry. 
"It  is  an  unavoidable  consequence  of 
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liquors  by  retail;  it  is  not  a  privilege  of  a  citizen  of  the  State,  or  of  a 
citieea  of  the  United  States.  As  a  business  attended  with  danger 
to  the  community,  it  may  be  entirely  prohibited  by  the  State,  or  be 
permitted  under  such  conditions  as  will  limit  to  the  utmost  its  evils.' 
The  power  of  the  lepslature  in  this  respect  may  be  delegated  to 
municipal  corporaiiotu.  The  delegated  power  may  include  the 
power  to  prohibit.  Thus,  under  delegated  power  to  restrain,  ■pro- 
hibit, and,  suppress  the  sale  of  intoxicating  liquors,  a  city  may  adopt 
a  prohibitory  ordinance.*  But  authority  conferred  in  these  terms 
leaves  the  nature  and  extent  to  whicb  the  power  conferred  shall  be 
exercised  in  the  discretion  of  the  city.  This  authority  does  not  limit 
the  municipality  to  absolute  pTohibition.  By  virtue  of  the  power  to 
restrain,  the  city  may  exercise  control  by  way  of  partial  |m>hibition, 
or  by  license  under  conditions.*  Whatever  may  be  the  case  where 
the  power  conferred  is  simply  regulative  in  its  nature,  it  has  been  held 
that  under  a  power  to  prohibit,  license,  and  regulate,  the  citif  may  at 
any  time  repeal  the  original  licensing  ordinance,  and  thereby  revoke 
a  license  for  a  specified  term  before  the  expiration  of  that  term.* 

'  Mugler  V.  Kansas,  123  U.  S.  623;  Mt.  Cannel  v.  Wabash  Co.,  fiO  111.  6ft; 

Crowley  v.  Christenaen,  137  tl.  8. 86, 91 ;  Schwuchow  v.  ChieaKo,  68  111.  444, 448; 

Giozza   V.   Tieman,    148   U.   8.    657;  Territory  v.  Robertson,  19  Okla.  149; 

Holden  v.  Haidy,  169  U.  S.  366,  393 ;  92  Pac,  Rep.  144.    See  sJso  St.  Louis  v. 

Cronin  v.  Adanos,  192  U.  B.  108,  114;  Smitb,  2  Mo.  113;  dintonville  n.  Keet- 

Ex    parte    Chiiat«iiaen,    85    Cal.    208;  ing,  4  Denio  (N.  Y.),  341. 
Foster  v.  Police  Com'n,  102  CaL  483;        Under  statutory  authority  to  license, 

Robison     v.     Haug,     71     Mich.     38;  regulate,  or  prohibit,  an  ordinonco  im- 

Sheriock  V.  Stuaxt,  96  Mich.  193,  196;  posingaparfui^proAifritufnisauthoriied. 

Paul  V.  Washington,  134  N.  Car.  363;  Dennehy  v.  Chicago,  120  III.  627.     In 

Sandys  v.  WilliamB,  46  Or^.  327.  Gunnaissohn  v.  Sterling,  92  III.  569,  the 

A  municipal  ordinance  impo«ing  a  statutoiy  authority  of  the  municipality 

liceose  upon  the  sale  of  liquor  without  was  to  license,  prohibit,  or  regulate,  but 

prohibiting   it   does   not   abridge   the  the  court  used  languafe  to  the  effect 

right  of  a  citisen  to  pursue  a  la<ii^ul  era-  that  the  power  to  prohibit  authorixea 

Payment,  within  the  meaning  of  the  any  partial  prohibition. 
Fowteenth  Amendment  to  the  Constitu-        *  Carbondale  v.  Wade,  106  111.  App. 

tion  of  the  United  States.    /nr«  Bicker-  654.     "Licenses  to  sell  uquors  are  not 

staff,  70  Col.  36.  contracta   between   the   State  and  the 

■  Emporia  r.    Volmer,  12  Kan.  622.  person  licensed,  givingtbe  lattervested 

An  ordinance  making  the  delivery  of  rights,  and  partaking  of  the  nature  of 

intoxicating  liquor  by  a  carrier  to  the  contrttcts,   but  are  merely  temporary 

consignee  a  sale  of  such  liquor  is  void,  peimits  to  do  what  otherwise  would  be 

Carthage  c.  Muusell,  203  111.  474.    'ntle  on  offence,   issued  in  the  exercise  of 

to  intoxicating  liquor  to  be   shipped  police  powers,  and  subject  to  the  direc- 

C.O.D.  passes  to  the  consignee  on  de-  tion  of^goveraraent,  which  may  revoke 

livery  to  the  express  company,  and  the  them  as  it  deems  fit."    Per  Day,  C.  J., 

express  agent  at  the  point  of  dcBtiaation  in  Columbus  b.  Cutewnp,  61  Iowa,  672, 

is  not  guilty  of  violating  an  ordinance  citing  Metropolitan  Board  of  Excise  o. 

against  the  sale  of  liquor  by  delivery  Barrie.  34  N.  Y.  657:  Caldero.  Kurby, 

of    the    consignment    and    collecting  5  Gray   {Mass.),  597;   Commonwealth 

therefor.    Carthage  v.  Duvall,  202  111.  v.  Brennan,  103  Mass.  TO.    Under  char- 

234;   Carthage  v.  Munsell,  203  111.  474,  ter    authority   to    suppress,   regulate, 

afTg  105  m.  119.  license,  and  restrain,  the  municipality 

*  Emporia  v.  Volmer,  12  Kan.  622;  may,  by  ordinance,  impose  a  condition 
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§  674.  Intoxicating  Liquors;  Power  to  regalats.  —  But  the  power 
conferred  upon  cities  is  v^vally  regvlaiive  arid  not  prohibitive 
in  its  nature,  and  is  usually  embraced  in  the  terms,"to  regulate, 
restrain,  license,  or  tax"  the  business,  or  in  some  one  or  more  of 
these  or  similar  terms  importing  regulation  rather  than  prohibition. 
Under  a  power  which  b  plainly  regulative  only,  total  or  absolute 
prohibition  is  not  authorized,  either  expressly  or  in  fact  as  a  result 
of  the  exaction  of  prohibitive  conditions.*  A  power  to  regulate,  in 
whatever  terms  granted,  includes  the  power  of  reasonable,  partial, 
or  qualified  prohibition.'    Under  a  regulative  power,  the  city  may, 

rubjectingaU  lieensea  itaued  torevocation  An  ordinance  which  prohibits  the  sale 
on  violation  of  any  of  the  provisions  of  of  intoxicating  liquore  in  quaQtitiea  lees 
the  ordinance.  Schwuchow  v.  Chicago,  than  five  galloDs  is  a  valid  and  reason- 
OS  111.  444, 149.  able  exercise  of  the  power  to  r^ulate, 

'  &teSri'.MonroeCSty,135Ind.466;  "  

Champer  v.  Greeneaatle,  133  Ind.  339 ; 
"•'-».  McCammon,  in  Mo.  App.  626; 


prohibit.     Gunnarssohn  t. 
Sterling,  S2  111.  569. 

When  the  city  has  power  to  license. 


Roasts.  Garon,  SON.  J.  L.  368;  Port-  r^ulate.orrestrainthesaleof  intoxicat- 

land  V.  Schmidt,  13  Oreg.  17,  22 ;  Ben-  ing  liquors,  it  ma^  adopt  on  ordinance 

nett  V.  Pulaski   (Tenn.   Ch.  App.),  52  prokibiling  drugqiUn  from  selling  them 

S-  W.  Rep.  B13;   Frovo  v.  Shurtliff,  4  tor    other    than    medicinal    purposes. 

Utah,  15.  Provo  v.  Shurtliff,  4  Utah,  15. 

Special   provicion   of   charter   con-  Where  a  city  is  authorized  ia  license 

etrued  not  to  nve  power  to  prohibit  the  sale  of  intoxicating  liquors,  and 

o&MluMy  the  sale  of  liquor  in  the  town,  has  also  general  authority  conferred 

Hill  V.  Decatur,  22  Ga.  203.     In  State  upon  it  to  pass  ordinances  for  promot- 

V.  HcCanunon,   111   Mo.  App.  626,  a  ing  the  peace  and  good  order  of  the 

city,    having    authority    to    rwulate,  cit^,  an  ordinance  may  be  adopted 

license,  and  tax,  adopted  on  ordinance  vihtch  forbids   Ihe   aaU   of   inloxiailing 

requiring,  among  other  things,  the  petj-  liquors  in  urUiceTued  jiacea.     Hershoff 

lion  of  two-thirds  of  the  qualified  voters  v.  Beveriy,  45  N.  J.  L.  288;   Staats  v. 

of  the  city  as  a  condition  of  obtaining  Washington,  45  N.  J.  L.  318. 

a  license.    The  court  held  the  condition  By  virtue  of  the  power  to  license  and 

to  be  prohibitive  in  its  effect,  and  the  regulato  a  city  may  dassify  vendors  of 

ordinance  to  be  invaUd,  for  that,  aa  intoxicating  fiquors  as  wholesale  and 

well  as  for  other  reasons.    When  the  ret^  dealers  or  by  the  quantity  sold, 

power  is  conferred  to  license,  the  city  and  may  impose  oifTerent  license  fees 

has  no  authority  to  prohibit  absolutely  upon  each  class.    Dennehy  v.  Chicn^, 

the  sale  of  beer  by  the  quart.    Rossell  120  111.  627;  Strauss  n.  Galesburg,  203 

ff.  Garon,  50  N.  J.  L.  358.  111.   234.     Ordinance  prohibiting  the 

WTiere  the  city  had  authority  "to  sale  of  intoxioatinR  liquors  without  a 
i^ulate,  control,  tax,  license,  or  pre-  license  held  to  include  and  apply  to 
vent"  the  sole  of  intoxicating  liquors,  wholesale  trajjle.  Gofer  v.  Common- 
it  was  held  that,  if  the  council  eUcted  to  wealth  (Ky.),  87  B.  W.  Rep.  264.  See 
licenae  the  business,  the  Ttstrieiions  also  Hiller  v.  Ammon,  145  U.  S.  421. 
imposed  must  be  reasonabte  in  their  But  the  ordinance  must  embrace  and 
nature  in  relation  to  the  exercise  of  have  the  same  application  to  all  persons 
the  power  to  license.  Paul  v.  Washing-  in  the  same  class.  An  ordinance  re- 
ton,  134  N.  Car.  363.  quiring  a  license  for  the  sale  of  liquors 

*  Newbem   «.   McCann,    105  Tenn.  at  retail  held  to  be  void  for  diecrimina- 

169,  164;    Froyo  e.  Shurtliff,  4  Utah,  tion  between  different  persons  in  the 

IS.    Power  to  license,  regulate,  and  con-  same  buaineaa.     HonQiouth  v.   Popel, 

trol  jilacet  where  intoxicating  liquors  183  HI.  &34;  Cairo  v.  Feuchter,  159  111. 

are  sold  confers  authority  to  license  155. 

and  regulate  the  sale  of  such  liquora.  Where   a   city   is   given   power  by 

Houck  V.  Ashland,  40  Oreg.  117.     See  charter  to  license  placta  for  the  sale  of 

also  Woods  V.  Prineville,  10  Oreg.  108.  fermented  as  distinguished  from  spirit- 
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by  ordinance,  prescribe  the  portions  of  the  city  within  which  the 
business  may  be  carried  on,  and  may  prohibit  it  in  other  portions.' 
The  city  may  adopt  an  ordinance  specifying  the  hours  of  business 
and  requiring  the  closing  of  saloons  during  other  hours,*  or  prohibit 

the  transaction  of  all  business  on  Sunday,*  and  as  an  incident  of  its 

uous  liquoTB,  and  hu  also  power  to  pasa  nite,  although  it  does  cot  eet  forth  the 

ordinaiices  for  the  peace,  good  onler,  bouadariea    of    the    "  busmeea "    and 

and  praepeiity  of  tbe  city,  and  there  "residence"      portions      resfiectively. 

ia  no  general  law  restricting  the  sale  of  Shea  v,  Huncie,  14S  Ind.  14. 

fermented  liquors,  the  city  haa  power  '  State  v.  Catlowsy,  11  Idaho,  719; 

to  forbid  by  ordinance  the  tale  o]  fer-  Schwuchow   v    Chicago,   68   111.   444 ; 

merited  liquors   and   may   punish    the  Davis  v.  Faaig,  123  Ind.  271;  Tarkio  t>. 

sale  thereof  without  license.    Stokee  v.  Cook,  120  bki.  1 ;    Expa-rU  Wolf,  14 

Schlacter,  66  N.  J.  L.  247.  Neb.  24;  Staates  v.  Washington,  44 

Under  a  [wwer  "to  declare  what  N.  J.  L.  605;  Paul  w.  Washington,  134 

shall  be  B  nuisance  and  to  abate  the  N.  Car.  363;    Smith  v.  Knoxville,  3 

same,  and  to  impose  fines  upon  parties  Head  (Tenn.),  245;  Maxwell  v.  Jones- 
who   may   create,    continue,  or  suffer   bora,  11  Heisk.  (Tenn.)  257;   Bennett 

nuisanceB  to  exist,"  a  city  may  adopt  v.  Pulaaki,  (Tenn.  Ch.  App.),  52  S.  W. 

an    ordinance    declaring    that    iplacea  Rep.  613. 

icAere  hop  ale  ia  told  are  nuuanMa,  hop  *  Stat«  v.  Calloway,  11  Idaho,  719; 

&le  containing  some  alcohol,  and,  it  Newbem  o.  HcCann,  IDS  Temi.  159; 

being   doubtful    whether   the   keeping  Nashville  v.  Linck,  12  Lea(Tenn.),  499; 

of  it  IS  or  is  not  a  nuisance,  its  action  is  Gabet  v.  Houston,  29  Tex.  335. 

decisive  of  the  question.     Laugel  v.  Under  the  power  to  license,  regulate, 

Bushnell,  197  111.  20,  a£f'g  96  III.  App.  and  restrain,  a  city  may  by  ordinance 

618.     A  power  "  to  license  saloous,  tav-  prohibit  the  sale  of^liquots  on  particular 

ems,  and  eating  houses"  held,  under  days  or  at  parfuru^r  pfoces,  although  it 

the  legislation  applicable  to  the  ques-  cannot  prohibit  generally.    Portland  v. 

tion,  not  to  authoriie  licensing  the  sale  Schmidt,  13  Oreg.  17,  22. 

of  liquors.  Mount  Pleasant  v.  Vtaace,  Under  "full  power  to  jmaa  such  or- 

43  Mich.  361-  dinances  as  the  city  council  shall  deem 

In  lUijioia,  it  has  been  held  that  the  expedient  for  the  government  of  the 

exercise  of  the  power  to  require  licenses  dty,  not  contrerv  to  the  constitution 

to   sell    intoxicating    liquors   is   le^is-  of  the  State  or  tbe  United  States,"  a 

lative  in  its  nature  and  mvtt  be  exeraxd  city  ma^  prohibit  within  its  limits  the 

bv  ordinamx.    A  rtuufuttonis  not  Euffi-  »dU  of  Itquor  on  Sunday.    Hegowan  v, 

cient.      People   v.  Crotty,  93  111.  180;  Commonwealth,  2  Met.  (Ky.)  3;   State 

People  V.  Cregier,  138  III.  401;  People  p.  Welch,  36  Conn.  216;    Lovilia  v. 

V.  Mount,  186  111.  560,  aS'g  87  III.  App.  Cobb,  126  Iowa  557.    In  Shreveport  v. 

194.  J^^'  2B  I^  ^Q.  671,  an    ordinance 

'  Volverde  t).  Shattuck,  I9Colo.  104;  forbidding  the  sale  of  goods  on  Sunday, 

People  V.  Cregier,  138  III.  401;   Strauss  but  excepting   those   persons   keeping 

r.   Galeabuig,   203   Ul.   234;     Shea   i>.  th^r  places  closed  on  Saturday,  was 

MuDcie,  148  Ind.   14,  24;    Rowland  v.  held  to  be  unconstitutional  as  giving 

Greencaatle,  157  Ind.  591;   Sherlock  v.  to  Jews  a  privilege  denied  to  others. 

Stuart,  66  Mich.  193;  People  v.  Blom,  Prohibiting  by  ordinance  the  tale  of 

120  Mich.  45;  Johnson  d.  Bessemer,  143  ligw/r  on  Sunday  is  not  a  violation  <rf 

Mich.  313;   /nr«  Wilson,  32  Minn.  145;  the  constitutional  provisioD  forbidding 

Territory  f.  Robertson,  IS  Okla.  149;  theestablislimentolanyreli^on bylaw. 

92  Pao.  Rep.  144.  Minden  t>.  Silveratein,  36  La.  An.  912. 

When,  by  statute,  express  authority  Where  a  city  liad  power  to  license,  reg- 
is conferred  on  a  city  to  prohibit  the  u]at«,  and  restrain,  it  was  held  that  an 
sale  of  liquors  within  the  "residence  ordinance  providing  that  persons  "who 
portion"  and  to  confine  the  sale  to  tbe  eliatl  sell,  ^ve  away,  furnish  or  cause 
''buwnees  portion,"  an  ordinance  con-  to  be  furnished  or  delivered"  on  Sun- 
fining  the  sale  to  the  "business  portion"  daw  any  intoxicating  liquor  was  in- 
and  prohibiting  it  within  the  "resi-  va!Qd  so  far  as  it  sought  to  prevent  the 
denceportion'^lBnotvoidaatooindefi-  delivery  of  liquors  on  Sunday.    The 
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power  to  regulate,  and  of  an  ordinance  closing  saloons  at  specified 
times,  it  has  been  held  that  the  city  may  direct  that  all  persons,  other 
than  the  proprietor  and  his  servants,  shall  be  excluded  when  the 
saloon  b  closed.'  Under  the  power  to  regulate  it  has  also  been  held 
that  the  municipality  may  by  ordinance  prohibit  the  use  of  booths 
and  stalls  in  saloons,'  may  require  that  all  drinking  shall  be  done 
at  the  counter,*  may  prohibit  the  maintenance  of  restaurants,  eating 
rooms,  and  lunch  rooms  connected  with  barrooms,^  may  prohibit  all 
music,  singing,  and  dancing  in  saloons,*  may  also  prohibit  the  keepmg 
of  billiard  and  pool  tables,  gambling  tables,  ten-pin  alleys,  etc.,* 
and  may  further  prohibit  the  use  of  side  doors  for  the  sale  or  delivery 
of  liquors.^ 

A  divergence  of  opinion  appears  to  have  arisen  as  to  the  validity  of 
ordinances  requiring  the  rernovai  from  the  windows  and  doors  of 
saloons  of  all  screens,  &c.,  obstructing  the  view  during  business 
hours  of  the  interior  and  the  business  transacted  therein.  In  Indiana, 
it  has  been  held  that  such  an  ordinance  is  prohibitive  and  not  merely 
regulative  and  cannot  be  enacted  under  authority  to  "license,  regu- 
late, or  restrun."  *  But  in  another  case  a  provision  prohibiting 
screens  and  curtains  during  business  hours  was  sustained  as  a  valid 
and  reasonable  exercise  of  the  power  to  regulate.* 

It  is  within  the  power  of  the  l^islature  to  expressly  confer  upon  a 

d^veiy  ought  be  by  a  peison  who  hsd        '  St.  Antbomv.  Brandoo,  10  Idaho, 

no  benefici^  intereert  in  tiie  property  20S;  Paul  v.  Washiiigton,  134  N.  Cor. 

which  might  belong  to  the  person  to  863. 

vhom  it  was  delivered.    Noms  v.  Oak-        *  St.  Anthony  t>.  Brandon,  10  Idaho, 

ham,  13S  Ala.  411.  205. 

'  State  o.  CaUowsy,  11  Idaho,  719;        •  Paul  v.  Washington,  134  N.  Car. 

Davis  t>.  Fadg,  128  Ind.  271;   Paul  v.  3S3. 

Washington,  134  N.  Car.  363.    In  Davia        *  Paul  v.  Washington,  134  N.  Osr. 

V.  Fasig,  128  Ind.  271,  the  court  held  363. 

that  an  ordinance  directing  the  clo»-        ■  Bteffy  e.  Monroe  City,  135  Ind. 

ing  of  saloons  and  requiring  the  ejec-  466;   Chainper  e.  Gre«ncaatle,  138  Ind. 

tion  of  all  persons  therefrom  at  the  339.    But  in  the  same  State  it  has  also 

c)o«ng  hour,  the  locking  of  the  prcm-  been  held  that  such  an  ordinance  ia 

ises,  keeping  them  locked  and  closed,  valid  when  limited  in  effect  to  the  houn 

and  the  exclusion  of  all  persons  while  duHne  which  saloons  are  required  to  be 

closed,  was  valid.   But  a  contiarv  view  closed.    Decker  v.  Sargeant,  125  Ind. 

was    adopted   in   Bennett   v.    Pulaski  404.     Statiiion/  reguirejnenl  tor  the  re- 

CTenn.  Ch.  App.),52S.  W.  Rep.  913.  moval    of    screens,   &c.,  during  ciooed 

'  State   n.    Bai^,    82    Minn.    256;  houis  held  to  be  constitutional!     Rob- 

Sandya  v.  Williams,  46  Grew.  327.  ison  v.  Haug,  71  Mich.  38;    People  v. 

'  Paul  V.  Washington,  134  N.  Car.  White,  127  SEch.  428.    But  in  Bennett 

363.    Where  a  city  was  authorized  to  v.  Pulaski  (Tenn.  Ch.  App.),  52  S.  W. 

license,  tax,  regulate,  or  suppress  the  Rep.  913,  an    ordinance    }>rohibitiDg 

sale  of  intoxicating  liouon,  it  was  held  screens,    curtains,   &c.,   during    hours 

that  it  had  power  to  adopt  an  ordinance  when  closed,  was  held  to  be  prohibi- 

forbidding  the  hsepifig  of  chairs  or  seats  live  in  its  effect  and  unauthorised, 
on  the  premises  except  for  the  use  of        *  Paul  v.  Washington,  134  N.  Car. 

the  proprietor  or  his  iMrtenders.     Pate  363. 
V.  Jonesboro,  75  Ark,  276. 
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municipality  the  power  to  prohibit  undra  penalty  the  sale  of  liquor 
in  any  saloon  into  which  any  female  person  shall  be  permitted  to 
enter,  to  prohibit  the  presence  of  femalet  in  aaloona,  and  to  prohibit 
the  emptoyTnejti  of  females  aa  waiireaies  and  attendants;  and  an 
ordinance  enacted  pursuant  to  such  express  statutory  authority  is 
valid,'  and  it  has  been  held  that  an  ordinance  prohibiting  the  em> 
ployment  of  females  to  wait  in  saloons  and  barrooms  may  be 
adopted  under  the  power  to  regulate.* 

§675.  Intoxicatliig  Llqaon:  QnalUteKtioni  o(  D«>l«n.  —  It  is 
within  the  power  of  the  legislature  to  enact  that  only  reputable  persons 
shall  be  allowed  in  the  business  of  retailing  intoxicating  liquors,  and 
the  legislature  may  authorize  municipalities  to  determine  the  ques- 
tion of  fitness.*  Tlie  legislature  may  also  confer  upon  municipalities 
the  right  to  determine  the  places  where  saloons  shall  be  kept,  and  to 
determine  that  question  upon  each  application.*  By  virtue  of  the 
power  to  license,  tax,  and  regulate  the  business,  a  city  may  require  a 
bond  with  sureties  in  a  reasonable  amount,  conditioned  that  the 
licensee  will  conduct  the  liquor  business  in  a  legal  manner.*  Under 
the  power  to  license,  tax,  regulate,  and  restrain  barrooms  and  drink- 
ing shops,  a  city  is  authorized  to  adopt  an  ordinance  to  provide  the 
'  Adodis  V.  Cromn,  29  Colo.  488;  when  there  u  a  aaloon  or  "to  fre- 
aff'd  nib,  nom.  Cronia  v.  Adanu,  192  quent,  loaf,  or  stand  around  such  build- 
U.  S.  108 :  Walker  v.  People,  5  Colo,  ing  within  fifty  feet  thereof,"  under  a 
App.  37;  Denver  V.  Domedian,  16  Colo,  penalty  on  the  saloon  keeper,  is  an  un- 
App.  36.  Statute  prohibiting  the  em-  reasonable  interference  with  penonal 
ployment  of  females  to  wait  in  saloons,  liberty  and  is  void.  Ordinance  prohib- 
Ac.,  held  to  be  constitutional.  State  v.  iting  saloon  keepers  from  permitting 
Reynolda,  14  Mont.  383.  infaitU  or  femaUa  to  drink  in  saloons  or 

'  Bergman  v.  Clevdand,  40  Ohio  St.   to  be  or  remain  therein  more  than  five 
651.  minutes,  held  to  be  valid  and  reason- 

In  California,  the  conxtitutum  con-  able.  Commonwealth  v.  Price,  123  Ky. 
fers  direct  authority  upon  municipal  163;  94  S.  W.  Rep.  32.  No  question 
and  public  corporations  to  make  all  was  raised  as  to  tne  sufficiency  of  the 
such  local  police,  sanitary,  and  other  statutory  authority  of  the  mumcipaUty 
regulations  as  are  not  in  conflict  with  to  adopt  this  ortUnance. 
the  general  laws.  It  has  been  held  that  '  Sherlock  v.  Stuart,  96  Mich.  1S3, 
this  authority  permits  the  enactment  198;  Wells  v.  Torrey,  144  Mich.  689. 
of  an  ordinance  prohibiting  the  sale  of  But  when  the  statute  preecribes  the 
intoxicating  liquors  in  any  place  where  qualifications  of  the  persons  who  may 
jemcde*  are  employed  to  attend  as  wait-  Be  licensed,  the  city  cannot  by  onli- 
'  reases.  Ex  parts  Hayes,  98  Cal.  £55.  nance  preacribe  additional  qualifier- 
See  also  Foster  v.  Police  Com'rs,  102  tions  under  its  power  to  restrain, 
Cal.  483.  Under  this  authority,  also,  license,  4c.  Territory  v.  Robertson, 
the  ordinance  may  provide  that  no  19  Okla.  149;  92  Pac.  H^.  144. 
license  shall  be  issued  to  any  person  '  Sherlock  n.  Stuart,  96  Mich.  103, 
who  has  in  the  past  employed  females  138;  O'Halloran  v.  Jackson,  107  Mich. 
as  waitresses.    Foster  o.  Police  Com'ta,    '38,  140. 

102  Cal.  483.    In  Gastenau  v.  Conunon-        '  Paducah  v.  Jones,  126  Ky.  809; 
wealth,  108  Ky.  473,  it  was  held  that  an    104  S.  W.  Rep.  971;  People  p.  Blom, 
ordinance  which  makes  it  unliwfiil  for    1^  Mich.  45. 
any  fomale  to  go  in  or  out  of  a  building 
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terms  and  conditions  on  which  licenses  shall  be  granted,  the  amount 
of  tax  to  be  imposed,  and  the  mode  of  collecting  it,  and  to  establish 
reasonable  rules  and  regulations  to  be  observed  in  conducting  the 
business.'  Under  the  power  to  impose  conditions  upon  the  issuance 
of  the  license,  the  city  may  require  as  a  condition  of  the  granting  of 
the  license  the  consent  or  certificate  of  character  of  neighbors, 
residents,  voters,  or  property  owners.*  The  authori^  to  require 
the  consent  of  the  voters,  property  owners,  or  residents,  is  an  incident 
to  the  power  vested  in  the  municipality  to  prohibit  the  sale  of  intoxi- 
cating Uquors,  or  to  regulate  the  same  and  to  attach  such  condi- 
tions as  it  deems  expedient,  and  is  not  mvalid  as  a  delegation  to  the 
voters,  residents,  or  proper^  owners  of  the  power  to  Ucense,* 

§  676.  Xatozioadiig  Llqnon;  Ucsnn  Tms.  —  The  power  to  license 
is  an  exercise  of  the  police  power,  and  includes  the  power  to  exact 
reaaoTuAle  fees,  not  for  the  purpose  of  taxation  or  revenue,  but  as 
incidental  to  the  power  of  regulation.*  But,  as  pointed  out  above,  the 
business  of  selling  intoxication  liquors  at  retail  is  one  which  no  per- 
son has  an  inherent  right  to  follow  and  which  may  be  prohibited  or 
regulated  at  the  pleasure  of  the  le^lature.  The  nature  and  extent  of 
the  regulation  are  necessarily  within  the  discretion  of  the  legislature 
or  of  the  municipaUty  under  statutory  authority  conferred  upcm  it. 
It  has  been  held  that  a  fee  exacted  as  a  condition  of  issuing  a  license 
to  sell  liquors  is  not  necessarily,  in  view  of  the  nature  of  the  business, 
a  tax,  and  is  none  the  less  a  license  because  it  may  yield  a  revenue  in 
excess  of  the  expenses  of  what  may  be  regarded  as  the  reasonable 
expense  of  regulation."  When  a  license  fee  is  exacted  under  the 
power  to  regulate,  the  courts  regard  the  amount  of  the  fee  as  largely 
within  the  discretion  of  the  licensing  authority  and  will  not,  as  a 
general  rule,  hold  it  to  be  exorbitant  or  unreasonable  unless  possibly 
in  very  exceptional  cases.* 

'  Portland   v.    Schmidt,    13   Oreg.  •  Fieldera  r.  North  Jeraey  St  B. 

17,  22.  Co.,  68  N.  J.  L.  343,  357. 

'  In  rt  Bickerataff,  70  Cal.  35  (cer-  '  Schmidt  v.  JndianapoIiB,  168  Ind. 

>  ti&CAtt  of  monl  character  Biened  by  631;  SO  N.  E.  Rep.  632. 

five  persona);    Ex  parte  Chnatensen,  •  Where  the  dty  hu  authority  "to 

85  CaI.   208;    Whitten  v.   Covington,  restiain,  ticenae,  and  regulate  saloons," 

43  Ga.  421  (written  recoramendatioa  it  may  adopt  an  ordinance  requiring 

by  four   of  nearest   neighbors) ;    Mar-  a   license  and   a  license   fee  of   1500. 

t«ns  V.  People,  186  III.  314  (petition  of  Such  ordinance  is,  in  view  of  the  nature 

property  owners  in  block);    Harriaoo  of  the  bunneas,  a  police  regulation  and 

ff.   People,    195   111.   466   (petition  of  not  a  tax  or  revenue  measure.    Welts 

property  owners  in  block);    People  v.  v.  Toney,  144  Mich.  689.     Under  the 

Blom,  120  Mich.  45  (certificate  of  good  power  to  license,   tax,   regulate,  and 

character  by  six  reputable  dtisens).  restrain,  a  license  fee  or  tax  of  1500 

■  Swift  V.  People,  162  111.  534.  per  annum  is  not   unreasonaMe  and 
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{  677  (369).  Hsftltb  Ordliuuacu.  —  Our  municipal  corporations 
are  usually  invested  luiih  express  power  to  preserve  the  heaitk  and 
safety  of  the  inhabiiants.  This  is,  indeed,  one  of  the  chief  purposes  of 
local  government,  and  reasonable  by-laws  in  relation  thereto  have 
always  been  sustained  in  England  as  within  the  incidental  authority 
of  corporations  to  ordain.'  In  determining  the  validity  of  ordinances 
adopted  to  promote  the  health  and  comfort  of  the  inhabitants  it  may 
be  taken  as  firmly  established  that  the  State  possesses,  and  therefore 
municipal  corporations  under  l^islative  sanction  may  exercise,  the 
power  to  prescribe  such  regulations  as  may  be  reasonably  necessary 
and  appropriate  for  the  protection  of  public  health  and  comfort,  and 
that  no  person  has  an  absolute  right  to  be  at  all  times  and  in  all 
circumstances  wholly  freed  from  restraint;  but  persons  and  property 
are  subject  to  all  reasonable  kinds  of  restraints  and  burdois  in  order 
to  secure  the  general  comfort,  health,  and  prosperity  of  the  State, 
the   public  as  represented    by   its  constituted  authorities    taking 

win  not  be  deemed  prohibitive.    Port-  ing  the  iasuiug  of  licenaefl  provide* 

Umd  t).  Schmidt,  13  Dreg.  17,  25.  that  the  license  ah&U  not  extend  be- 

In   Mimniri,    cities   of   the   fourth  yond  the  municipal  vear,  the  license 

cUas  were  authorised  to  regulate  and  fee  need  not  be  fixea  by  the  council 

liceoae  the  sale  of  intoxicating  liquon.  jeariy.    People  v.  Mount,  186  111.  560, 

It  was  held  that  a  license  fee  of  ilOOO  &&*■;  87  111.  App.  194.     Liqaor  lieenM 

was  not  unreasonable  and  oppressive,  fee  held  not  a  lax,  in  the  constitutional 

Ex  parte  Hinkle,  104  Ho.  App.  104.  eense  of  the   term,    compelling   uni- 

A  license  fee  of  SIOOO  exacted  from  formity  of  taxation.     East  St.  Louia 

breweiB  and  biewers'  a^nts  held  not  e.  Wehrung,  46  111.  3B2.    A  license  tax 

to  be  excessive.     Schmidt  v.  Indian-  has  been  held  not  to  be  a  penalty  but 

apolis,   163  Ind.  631;  80  N.  E.   Rep.  a  debt,  so  far  aa  relates  to  the  applies- 

^2.    But  a  license  fee  of  S500  applied  tion   of    the   statute   of    limitations. 

to  ptacee  where  intoricating  drinJb*  are  San  Luis  Obispo  v.  Hendricks,  71  Cal. 

not  aaid  ia  excessive  for  uiis  purpose  242. 

and   unreasonable,  and   an    ordinance  The  payrnent  of  a  license  tax  upon 

exacting  it  in   the   case  of  places  of  the  sale  of  liquor  impoaed  by  a  city  doea 

public  entertainment  where  only  non-  not  exempt  the  person   who  pays  it 

intoxicating  liquoiB  are  sold  is  void,  from  liability  to  pay  a  similar  tax  im- 

Kenaston  t>.  Riker,  146  Mich.  163.  posed  by  the  cowiiy.     In  r«  Lawrence, 

When  the  statute   requires  that  a  69  Cal.  608.     A  State  law  providing 

license  fee  shall   be   paid  in  advance  for  the  assessment  of  a  specified  tax 

and    fixet   the  minimum  fee,  an   ordi-  on   liquor   dealers,   the   money   raised 

nance  which  provides  for  the  issuing  of  to  be  devoted  to  towns  and  cities  in 

licenses  on  complying  with  certain  re-  which  the  business  was  carried  on,  was 

quirements  "and  paying  for  such  li-  held  to  be  a  tax  and  not  a  licennng  of 

cense  at  a  rate  that  may  be  from  time  the  sale,  and  not  to  be  unconstitutional 

to  time  established  per  annum,"  does  because  unjust  or  unequal,  nor  because 

not  comply  with  the  statute  and  is  the  municipality  had  no  voice  in  the 

invalid  for  failure  to  fix  the  fee.    Peo-  levy.    Youngblood  v.  Sexton,  32  Mich. 

pie  «.  Mount,  186  111.  560,  aff'g  87  111.  406.     Liquor  license  fee  held  to  be  a 

App.    194.      When    authority   is   con-  tax  and  tv>t  a  police  TtpdaHon  when 

ferred  "to  fix  the  amount,  terms,  and  imposed  by  the  same   ordinance  as 

manner  oF  issuing   and    revoking   li-  licenses  for  revenue.    Sheriff  v.  Daigle, 

censes,"  the   amount   of   the   fee   can  107  La.  610. 

onlj/  be  fixed  by  ordinance.    People  t.  '  Text  approved,  Mayor  of  HodkM 

Mount,  186  111.  560,  aff'g  87  HI.  Ap^.  v.  Gerspaoh,  33  La.  An.  1011, 
194.     Although  the  statute  authoiu- 
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c&re  always  that  no  regulation,  although  adopted  for  those  ends, 
shall  violate  rights  secured  by  the  fundamental  law  nor  interfere 
with  the  enjoyment  of  iodividual  rights  beyond  the  necessities  of  the 
case.  It  is  equally  well  settled  that  if  a  regulation,  enacted  by  com- 
petent public  authority  avowedly  for  the  protection  of  the  public 
health,  has  a  real,  substantial  relation  to  that  object,  the  courts 
will  not  strike  it  down  upon  grounds  merely  of  public  policy  or 
expediency.' 

S  678.  EemoTtl  and  DlapoMl  ol  Oubige  and  Bsfnu  Hatt«r.  — 
The  removal  and  disposed  of  garbage,  offal,  and  other  refuse  matter 
is  recognized  as  a  proper  subject  for  the  exercise  of  the  power  of  a 
municipality  to  pass  ordinances  to  promote  the  public  health,  com- 
fort, and  safety.'  The  natural  scope  of  an  ordinance  on  this  subject 
is  confined  to  discarded  and  rejeded  matter,  i.  e,,  to  such  as  is  no 
longer  of  value  to  the  owner  for  ordinary  purposes  of  domestic 
consumption.*    If  the  matter  m  question  has  not  been  rejected  or 

'  California  Reduction  Co.  v.  Sani-  license,  BcAdwin,  S.,_  said:  "Construing 
tary  Reduction  Worksj  199  U.  S.  306,  this  ordinance  with  the  strictnegs 
318;  Gardner  t>.  Michigan,  199  U.  8.  proi>erly  »)plicab1e  to  municipal  leg- 
325;  Dobbins  v.  Loe  AnKclee,  195  islation  of  a  penal  nature,  tne  term 
U.S.  223,  235.  See  also  Al£ntic  City  'lefuse  matter'  can  only  extend  to 
V.  Abbott,  73  N.  J.  L.  281;  CcHiuDon-  matter  which  ia  in  fact  noisome,  or 
wealth n.  Cutter,  156  Mass.  62;  Walker  which  has  been  refused  and  rejected 
V.  Jameson,  140  Ind.  G91.  Under  au-  b^  the  owner  as  worthless.  Meat  tmn- 
tbority  to  pass  euch  ordinancee  as  the  mings,  potato  parings,  specked  applee, 
eauncil  "may  consider  fit  and  proper  and  many  other  things  of  a  like  char- 
to  remove  nuisances  or  causes  of  acter,  might  be  thrown  aside  in  pre- 
disease,"  Ac.,  it  was  held  that  the  city  paring  table  disbee,  and  yet  properly 
of  Savannah  might  proliibit  the  grow-  utiUied  afterwards  for  other  puiposes. 
ing  of  rice  within  the  corporate  limits.  In  Grand  Rapids  v.  De  vnes,  123 
as  being  injurious  to  the  health  of  Hich.  570,  580,  the  ordinance  defined 
the  city,  and  that  such  an  ordinance  garbage  arid  offal  to  include  eveiy  ac- 
was  valid  as  a  police  regulation.  Green  cumulation  of  animal,  fruit,  or  vege- 
V.  Savannah,  6  Ga.  I.  table  matter,  liquid  or  otherwise,  that 

■  In  re  Zhizhuzia,  147  Cal.  328;  attends  the  preparation,  use,  cooking, 
Ouray  v.  Corson^  14  Colo.  Ann.  345;  dealing  in,  or  etoring  □(  meat,  fisb. 
Boeliin  V.  Baltunore,  61  Ma.  259;  fowl,  fruit,  or  vepetables,  and  providea 
Nicoulin  o.  Lowery,  49  N.  J.  L.  391.  for  its  disposal  m  a  specified  manner. 
Under  statutory  authority  to  prevent  In  defining  the  scope  of  the  ordinance, 
or  abate  nuisances,  a  municipality  Long,  J.,  said:  "The  ordinance  does 
may  aojUract  for  the  ertctum  of  a  ere-  not  attempt  to  regulate  in  any  manner 
moion/  for  destroying  garbage,  dead  whatever  the  disposition  of  wholesome 
anim^,  ofCoI,  and  r^use  matter,  substances  by  the  householder.  It 
Kilvington  c.  Superior,   83  Wis.  222.  is  aimed  only  at  refuse;    that  is,  dis- 

■  In  State  v.  Orr,  68  Ckinn.  101,  109,  carded  wortmees  matter,  —  matter  un- 
112,  a  munieipol  ordinance  defined  fit  for  food.  The  householder  has 
"garbage  and  otTal"  as  such  "refuse  perfect  liberty,  under  the  ordinance 
matter  as  accumulates  in  the  prepara-  to  consume,  or  to  sell  or  give  away, 
tion  of  food  for  the  table."  In  con-  all  the  leavings  of  his  table  or  kitchen 
sidering  the  validity  of  the  ordinance  that  are  fit  for  food;  but  he  is  not 
which  also  licensed  a  single  contractor  suffered  by  the  ordinance  to  have 
for  its  removal  and  prohibited  any  around  his  premises,  in  open  buckets, 
peraon  from   remoWng  it   without  a.  pans,  pails,  or  heaps,   iliat  which  is 
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abandoned  as  worthless  and  is  not  ofFensive  in  any  way  to  the  pubhc 
health,  it  does  not  come  within  the  natural  scope  of  such  an  ordi- 
nance.*   Garbage  matUr  and  refuse  are  regarded  by  the  decisions  as 

inherently  of  such  a  nature  as  to  be  either  actual  or  potential  nui- 
sances.*   By  reason  of  the  inherent  nature  of  the  substance,  it  ia 

known    as    'refuse.'      Matter   of    this  implied    therein    "that    tbe    common 

character   ha   ia   required   to   care  for  council   in  the  exercise  of  the  police 

by  depoaitiiig  tbe  same  in  water-tight  power  had  the  right  to  treat  at  a  nut- 

veaaels  or  tanks,  and  dispose  of  it  in  tanee  all  tueK  refute  at  U  unjUfor  human 

such  n  way  that  will  not  end&nger  the  lood.    The  court  may  well  take  judicial 

public  health."  notice  that  table  rause  when  dumped 

The  term  "refuse"  in  a  statute  or  into  Teceptacl«e  for  that  purpose  will 

ordinance  jprovidiog  for  the   removal  speedily   fennent    and    emit    noisome 

and  dispoBition  of  garbage,  offal,  and  odoia  calculated  to  aSect  the  public 

refuse,  indudex  os^.    HsJey  v.  Boston,  health."    This  language  is  quoted  wiih 

191   HasB.  291;   Qay  t>.  Cadby,  L.  R.  apjrromil  by  the  Supreme  Court  of  the 

2  C.  P.  Div.  391.    But  compare  St.  United  States  in  dispoeing  of  the  same 

Martins  v.   Gordon,  L.  R.  1  Q.  fi.  61.  case.     See  Gardner  v.   ifichjxan,   199 

See    also   State  v.   Howard,    72  Me.  U.  S.  325,  331.    In  Grand  Rapids  v. 

4S9.  De  Vries,  123  Mich.  670,  579,  Long,  J., 

■  InStatev.  Orr,  eSConn.  lOI,  It2,  sud,  "The  ordinary  and  accepted 
where  the  ordinance  applied  to  such  meaning  of  the  words  'garbage'  and 
"i^use  matter  aa  accumulates  in  the  'offal'  is  such  refuse  matters  that  in 
preparation    of   food   for    the    table "  and  of  themaelvea  are  nuisances." 

and  the  defendant  was  charged  with  In  Dupont  v.  District  of  Columbia, 

removing    such    matter    ivithout    a  20  App.  D.  C.  477,  488,  Shepard,  J., 

license  as  required  by  the  ordinance,  aoid :  ''Garbage  is  neceaaaTtly  compoaed 

Baldwin,    J.,    said :     The    ordinance  largely  of  matter  noisome  even  before 

does  not  extend  to  everything  that  its  deposit  in  the  receptacles  provided 

is  aepaiKted  and  thrown  amde  m  the  for  it,  and  other  matter  mingled  with 

nreparadon    of    food    for    the   table,  it  must  necessarily  oartake  of  its  of- 

Whatever  of  this  description  is  not  fensive  character.     Moreover,  it  is  a 

abandoned  as  worthless,  remains  prop-  thing  of  almost  houiiy  accumulation 

ert7  which,  so  long  as  it  does  not  coo-  in  every  occupied  house  of  a  large 

BtJtute  a  nuisance,  may  be  aoId  or  city,  and  is  therefore  a  constant  menace 

otherwise  disposed  of  at   the  will  of  to  tne  health  and  comfort  of  thousands 

the  owner.    Ii  the  evidence  bad  shown  of  people.     These   conditions  amply 

both  that  the  contents  of  the  defend-  justify  the  application  of  a  different 

ant's  cart,  while  they  had  been  re-  rule  as  r^ards  its  collection,  removal, 

jected  for  table  use,,  were  not  offensive,  and  final  disposition."    To  bring  gs^r- 

and  that  they  were  in  his  poaeeaaion  bage  within  the  police  i>ower  at  the 

as  the  agent  or  vendee  of  tbe  original  State  or  municipality,  it  is  not  neces- 

ownen,  be  might  have  been  entitled  sary  that  at  the  time  of  removal  and 

to  a  verdict.  Tor  he  could  not  then  transportation  it  should  be  in  fact  a 

have  been  eiuraged   in  the  business  nuisance  and  detrimental  to  the  public 

for   which    a   license    was    required."  health.     State  v.   On,  68  Conn.   101. 

But  in  Dupont  o.  District  of  Columbia.  Tbe  collection  and  removal  of  garbage 

20  App.  D.  C.  477,  489,  it  was  saia  is  a  bunneas  which,  as  usually  carried 

that  wDen  good  food  matter  is  mingled  on.  is  in  its  nature  dangerous  to  the 

with  garbage,  it  becomes  subject  to  public  health.    State  «.  Orr,  68  Conn, 

public  control  in  the  same  manner  as  101,  110.     It  has  been  declared  that 

garba^    properly  so-called,  notwith-  tbe  ^thering  and  disposng  of  gar- 

Btandmg  that  in  some  instanoea  the  bage  is  not  a  trade  or  busineas,  but  is 

owners  might  be  able  to  dispose  of  it  a  public  duty  to  be  discharged  by  the 

In  its  unreduced  stat«  as  either  animal  city  in  such  manner  as  to  promote  the 

food  or  manure.  puolic  health.     Grand  Rapids  v.  De 

■  In  People  v.  Gardner,  136  Mich.  Vries,   123  Mich.   S70.     In  removing 
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therefore  not  a  valid  objectioi)  to  an  ordinance  lequiriiig  disposal  in 
a  specified  manner  that  garbage  has  some  value  for  purposes  of 
disposal,  and  that  the  effect  of  the  ordinance  b  to  deprive  the  owner 
or  householder  of  such  value.  That  the  owner  suffers  some  loss  by 
destruction  or  removal  without  compensation  is  justified  by  the  fact 
that  the  loss  is  occasioned  through  the  exercise  of  the  police  power 
of  the  State,  and  the  loss  sustained  by  the  individual  is  presumed  to 
be  compensated  in  the  common  benefit  secured  to  the  public' 

Founded  upon  the  foregoing  considerations,  it  is  therefore  within 
the  power  of  the  city  not  only  to  impose  reasonable  restrictions  and 
regulations  upon  the  manner  of  removing  garbage,'  but  also,  if  it 
sees  fit,  to  (arwme  the  exclusive  eorUrol  of  the  subject,  and  to  provide 
that  garbage  and  refuse  matter  shall  only  be  removed  by  the  officers 
of  the  city,  or  by  a  contractor  hired  by  the  city,  or  by  some  sin^e 
individual  to  whom  ao  exclusive  license  is  granted  for  the  purpose. 
An  exclu^ve  right  so  created  is  not  open  to  the  objection  that  it  is  a 
monopoly.' 

.  &  pubUc    or  governmental   function,  butdneia,    Stabi  v.  Orr,  68  Conn.  101, 

&na  not  in  »  private  or  commercial  110.    Ordinance  prohibiting  the  haul- 

capadtf.     Haley  v.  Boaton,  191  Mass,  ing  of  garbage  without  a  Uoinue  and 

291.  requiring  license  platee  to  be  attached 

'  California  Reduction  Co.  v.  Sani-^  to  vehidee  held  valid.  8t.  Louia  v. 
taiy  Reduction  Works,  199  U.  S.  306;  Weitzel,  130  Mo.  600.  Ordinance  re- 
Gardner  V.  Michigan,  199  U.  S.  325,  (quiring  wagons  used  in  the  transporta' 
aETg  138  Hich.  693;  Dupont  v.  Da-  tion  of  refuse  matter  to  have  the  word 
trict  of  Columbia,  20  App.  D.O.  477;  "gari>age"  in  plain  letters  held  rea- 
/n  Tt  ZhiEbuzsa,  147  <M.  328.  The  sonable.  Dupont  v.  District  of  Colum- 
ordinance  may  properiy  require  Itie  bia,  20  App.  D.  C.  477.  Requirement 
property  owner  to  pay  the  eott  of  ro-  ttt  ordinance  that  garba^  be  collected 
mtnai.  Walker  v.  Jameson,  140  Ind.  and  removed  in  water-tight  tanks  and 
591 ;  In  re  Zhizhuzza,  147  Cal.  328.  wagons  covered  on  top  to  prevent 
Purchaser  of  Karbage  of  certain  hotels  odors  escaping  ia  reasonable.  People  v. 
for  a  valuable  consideration  held  to  Gordon,  81  Mich.  306;  Giand  Rapids  v. 
be  properiy  convicted  of  viotatinf  De  Vries,  123  Mich.  570. 
ordinance  regulating  the  removal  and  *  CaUfomia  Reduction  Co.  v.  Sani- 
disposal  of  garbage.  Dupont  v.  Dis-  tary  Reduction  Works,  199  U.  S.  300, 
trict  of  Columbia,  20  App.  D.  C.  477.  afTg  126  Fed.  Rep.  299;  Gardner  v. 
See  also  SUte  tr.  Orr.  68  Conn.  101.  Miclusan,  199  U.  8.  325,  aSl'tt  136  Mich. 

'  The  State,  or  a  municipality  under  693;    Dupont  v.  District  ol  Columbia, 


legislative  authority,  may  license  the  20  App.  D.  C.  477;  Ouray  v.  Corson, 
business  of  removing  gari>age,  and  14  Colo.  App.  346;  State  v.  Orr,  68 
may  refuse  permits  or  licenses  in  its    Conn.   101,   110;    Walker  v.  Jameson, 


discretion,  and  a  [wrson  who  is  refused  140  Ind.  591 ;  State  v.  Payssan,  47  La. 

a  license  has  no  right  to  complain;  it  An.  1029;   Grand  Rapids  v.  De  Vries, 

may    by    ordinance   contract    with   a  123  Mich.  570:   Smiley  v.  MacDonald, 

eiivle  person  for  removal  or  with  sev-  42  Neb.  5;  Atlantic  City  v.  Abbott,  73 

eral  persons  to  remove  from  different  N.  J.  L.  281.    The  only  decision  which 

portiona  of  the  city;    it  may  contract  has  been  found  in  opposition  to  the 

as  to  a  part  of  the  city  or  as  to  certain  principles  stated  in  tae  text  is  Jn  r« 

buildings  in  a  part  of  the  city,  and  may  Lowe,   54   Kan.   757,   where  an   ordi- 

leave  tne  remainder  open  to  persons  nance  which  appointed  a  city  soav> 

obtaining  a  permit,  or  it  may  require  a  enger   and    conferred    upon    mm   the 

license  of  all  persona  engaged  in  the  ewuti  '  '  '    '      -        -  -'• 


«  power  ajid  duty  to  remove  i3i 
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An  ordinance  of  a  city  prohibiting,  under  a  penalty,  any  person, 
not  duly  licenced  therefor  by  the  city  authorities,  from  "removing  or 

night  soil,  dead  animals,  clean  privy  hoUBeholdere  of  San  FraaciBco  of  prop- 

vaults  and  cesspooU,  &c.,  wu  held  ia-  erty  of  value  by  transferring  it  to  the 

valid  as   attempting   to   confer  a  mo~  Sanitaiy    Reduction    Works    without 

nopoly  of  a  lawful  calling  and  ae  in  requiring  compensation  to  be  made. 

restraint  of  trade.  The  court  neld  that  the  defendant 

In  the  important  case  of  the  Cali-  rival  corporation  and  the  defendants 
fornia  Seduction  Co.  v.  Sanitary  R«-  who  were  not  householders,  couid  not 
duction  Works,  199  U.  S.  306,  sff'g  raise  any  auction  of  deprivation  of 
126  Fed.  Rep.  29;  94  Fed.  Rep.  693,  property.  If  the  houaeholders  do  not 
the  constitution  ordained  that:  "Any  complain,  but  acquiesce  in  the  ordi- 
county,  city,  town,  or~township  may  nances,  other  persons  cannot  assert  that 
make  and  enforce  within  its  limits  aU  their  property  is  taken  without  com- 
such  local  police,  sanitary,  and  other  pensation.  llie  court  declared  further 
tegulationa  as  are  not  in  conflict  with  that,  so  far  aa  the  householders  were 
general  laws."  The  statute  provided  concerned,  the  court  cotjd  not  say 
that:  "The  board  of  supervisors  of  the  that  the  mode  adopted  for  the  suppres- 
city  and  county  of  San  Fcancisco  shall  non  of  the  evils  was  arbitrary  and  did 
have  power,  fay  regulation  or  order,  not  have  a  real,  substantial  relation  to 
...  to  authorize  and  direct  the  aum-^  the  protection  of  the  public  health,  and 
maiy  abatement  of  nuisancee;  tomalra  held  that,  inasmuch  aa  the  ordinance 
all  regulations  which  may  be  necessary  was  enacted  under  the  police  power, 
or  expedient  for  the  preservation  of  the  the  property  owners  were  not  entitled 
public  health  and  the  prevention  of  to  compensation  for  the  property 
contagious  diseases;  to  provide,  by  destroyed.  Mr.  Justice  Marian  said: 
r^ulation,  for  the  prevention  and  "The  defendants  insist  that  the  re- 
summary  removal  of  ail  nuisances  and  (^uinunent  that  the  substancee  men- 
obEtructions  in  the  streets,  alieya,  tioned  should  be  delivered  at  the 
highways,  and  public  grounds  of  said  plaintiff's  works  for  cremation  or 
city  and  county.^'  destruction,  at  the  expense  of  tiie  per- 

Ordinances  of  the  city  of  San  Fran-  son,  company,  or  corporation  convey- 

cisco  prohibited    the  depoaitin|;  and  ing  the  same,  was  a  taking  of  private 

dumpingof  house  refuse,  ashes,  cinders,  property  for  public  use  without  com- 

o&ai,  putrid  vegetables,  Ac,  on  lots  in  pen^tion.     We  cannot  assent  to  this 

the  city,  and  directed  that  all  such  mat-  view.     It  is  the  duty,  primarily,  of  a 

t«r  should  be  delivered  at  the  crema~  pei^on  on  whose  premises  are  garbage 

tory  of  the  Sanitary  Reduction  Works,  and  refuse  material  to  see  to  it,  by 

and  there,  at  the  expense  of  the  person  proper    diligence,    that    no    nuisance 

HO  conveying  the  same,  be  cremated  and  arises  therelrom  which  endaugeis  the 

destroyed,  or  so  treated  as  to  effect  public  health.     The  householder  may 

a   complete   combustion   of   all   gases  be  compellMi  to  submit  even  to  an  in- 

and    odors.       Any   violation  of    the  spection  of  his  premises  at  his  own 

ordinances  was  declared  to  be  a  misde-  expense,  and  forbidden  to  keep  them 

meanor  punishable  by  fine  or  imprison-  or  allow  them  to  be  kept  in  such  con- 

ment  or  ooth.    The  action  was  brought  dition  as  to  create  disease.     He  may, 

by    the    Sanitary    Reduction    Works  therefore,  have  been  required,  at  his 

against  a  rival  concern,  certain  scav-  own  expense,  to  make,  from  time  to 

engers  in  the  city,  and  householders  to  time,    such  disposition   of  obnoxioua 

restrain  the  defendants  from  removing  substances  originating  on  premises  oc- 

from   the   city   or   depositing   at   any  cupied  by  him  as  woidd  be  necessary  in 

[dace  other  than  the  works  of  the  plain-  order  to  guard  the  public  health.     If 

tiGF  any  of  the  ^rbage  or  other  mate-  the  householder  himself  removed  them 

rials  specified   in   the  ordinances.      It  from  his  premises,  it  must  have  been 

was  held  tiiat  the  plaintiff  was  enti-  at  his  own  eTcpense ;  and  the  scaven^r 

tied  to  an  injunction  as  prayed   for.  who  took  to  the  crematory  the  matenal 

The  validity  of  the  ordinancet  was  at-  from  the  premises  of  origin,  under  some 

larked  for  lack  of  power  to  enact  them ;  arrangement    with    the    householder, 

that  they  granted  an  exdueive  privilege  was,   in  effect,   the   representative,  in 

to  the  Samtary  Reduction  Works,  end  that  matter,  of  the  householder,  and 

also  on  the  ground  that  they  deprived  was  performing  a  duty   resting  upon 
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canying  through  any  of  the  streets  of  the  city  any  house-dirt,  refuse, 
ofFal,  or  fUth,"  is  not  improperly  in  restraint  of  trade,  and  is  reason- 

the  householder.     80  that,  if  the  r 

Quirement  that  the  person  conveying  ' 

the  material  sbould  pay  a  ^ven  price  could  be  promptly  destroyed  by  £ 
for  having  it  crematec!  or  destroyed,  and  thus  minimize  the  danger  to  1 
in  effect,  put  some  expense  on  the  public  health.  Be  all  this  as  it  may, 
householder,  that  gave  hira  no  eround  the  cremation  and  destruction  of  gar- 
for  complaint;  for  it  was  his  duty  to  bage  and  house  refuse,  under  the  au- 
see  to  the  lemoval  of  garbage  aud  thority  of  the  municipal  authorities, 
house  refuse  having  its  origin  on  his  proceeding  upon  reasonable  grounds, 
premises.  Still  less  has  the  Ucensed  and  at  a  place  designated  by  law,  as  a 
scavenger  a  light  to  complain;  for  his  means  for  the  protection  of  the  public 
right  to  convev  garbage  and  refuse  health,  cannot  be  properly  regarded, 
through  the  public  streata,  in  covered  withiu  the  meaning  of  the  donstitution, 
waEOUB,  was  derived  from  the  public,  as  a  taking  of  private  property  for 
and  he  was  subject  to  such  r^ulatioas  public  use,  without  compensation,  sim- 
as  the  constituted  authorities,  in  their  ply  because  such  garbage  and  house 
exenase  of  the  poUce  power,  might  refuse  may  have  had,  at  the  time  of  its 
adopt.  The  whole  arrangement  may  destruction,  some  element  of  value  for 
be  fairly  ref^rded  as  one  in  the  interest  certain  purposes.  With  the  knowledge 
and  for  the  convenience  of  the  house-  of  the  householder,  the  scavenger  re- 
holder.  He  gets  his  proportionate  ceives  the  garbage  and  refuse  matter, 
benefit  of  any  revenue  derived  by  the  that  which,  if  separated,  might  have 
dty,  and  at  the  same  time  shares  the  value  being  mingled  with  that  which  is, 
protection  nven  to  him  by  the  com-  in  itself,  noxious  and  worthless.  The 
munity.  Nor  did  the  destruction  of  entire  mass  goes  into  the  same  covered 
garbage  and  refuse,  at  on  approved  wagon,  and  the  authorities  'are  not 
crematory,  amount,  in  itself,  and  under  bound,  before  its  destruction  at  the 
the  circumstances  disclosed,  to  a  taking  crematory,  to  cause  the  good  to  be 
of  private  property  for  pubtic  use  with-  separated  from  the  bad^  but  could  re- 
out  compensation,  even  if  some  of  the  quire,  as  the  ordinances  m  question  did, 
substances  destroyed  at  the  crematory  that  the  substances  be  promptly  con- 
had  a  value  for  certain  purposes.  The  veyed  to  the  designated  crematory  and 
authorities  were  not  bound,  prior  to  destroyed.  Such  a  disposition  of  the 
the  removal  of  such  substances  from  contents  cannot  be  regarded  as  a  taking 
the  premises  on  which  they  were  found,  of  private  property  for  public  use  with- 
to  separate  those  that  were  confessedly  out  compensation." 
worthless  from  those  which  might  he  Under  the  above  constitutional  and 
utilised.  The  garble  and  refuse  mat^  statutory  provisions,  it  was  also  held 
ter  were  all  together,  on  the  same  prem-  that  the  board  of  supervisors  might 
isea,  and  as  a  whole  or  in  the  mass  thej  confer  an  txdvavoe  eontrael  right  for 
constituted  a  nuisance  which  the  public  fl/tjj  years  to  collect  and  remove  gar- 
could  abate  or  require  to  be  abated,  bage  from  the  city  of  San  Francisco, 


And  when  the  obnoxious  garbage  and  nances  because  the^  give  tlie  ezdusive 

refuse  were  removed  from  the  pUce  of  privileges  in  question  for  a  period  of 

their  origin  and  put  in  covered  wag-  fifty  years.     But   whether  the   period 

ons  to  be  carried  away,  the  municipal  during  which  such  privileges  might  be 

authorities  misht  weU  have  doubted  exercised  should  be  lorig  or  short  wasa 

whether  the  substancee  that  were  per  te  matter  in  the  wise  discretion  of  the 

dsiigerous  or  worthless  would  be  sepa-  board  and  determinable   wholly  upon 

rated  from  such  as  could  be  utilitied  nvunds  of  public  pohcy.     It  may  be 

tad  whether  the  former  would  be  de-  that   grants    by    pubUc    authority   of 

posited  by  the  scavenger  at  some  place  priyilegee  to  be  exercised  for  the  bene- 

that   would   not   endanger  the   public  nt  or  in  behalf  of  the  public  ou^ht  never 

health.    They  might  well  have  thought  to  be  for  long  periods.    But  it  suffices 

that  the  safetv  ofthe  community  could  to  say  that  no  such  consideration  can 

not  be  assur^a  unless  the  entire  mass  of  control  the  action  of  the  judiciary." 

garbage  and  refuse,  constituting  the  As  topowerof  municipality  tomakeex- 
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able  and  valid.  Such  a  by-law  is  not  in  the  nature  of  a  monopoly, 
but  ia  founded  upon  a  wise  regard  for  the  public  health.  It  was 
contended  that  the  city  could  regulate  the  number  and  kind  of  horses 
and  carts  to  be  employed  by  strangers  or  unlicensed  persons,  as 
well  as  they  could  those  of  licensed  persons;  but  practically  it  was 
considered  that  the  main  object  of  the  city  could  be  better  accom- 
plished by  employing  men  over  whom  they  have  endre  control, 
night  and  day,  who  are  at  hand,  and  able  from  habit  to  do  the  work 
in  the  best  way  and  at  the  proper  time.* 

duHve  contracts  or  grtaXa,  see  chapters  leas  that  legislative  intrakt  dearir  ap- 

on  Contracts  and  Public  Utilities.  pears."   Kttapp,    J.,   in    Nicoufin  r. 

Power  conferred  upon  a  city  to  re-  Loweiy,  49  N.  J.  L.  391.    A  city  may, 

move  or  provide  for  the  removal  of  when  authorised  by  atatut«,  require  by 

garbage,  Ac.,  oonfgrt  aMikoritj/  lo  iix  the  ordinance  that  ott  privy  vauU*  be  idxin- 

prioe  lor  removal  and  to  impose  the  cott  doned  and  that  connection  be  made 

ofrtmoval  on  the  hmueholder,    A  charge  with  the  public  sewers.    Harrington  v. 

for  that  purpose  is  not  an  asaesament.  Providence,  20  R.  I.  233. 
Valkerv.  Jameaon,  140  Ind.  SSI.  A  power  to  "exclude  from  certain 


>  Vandiae,  In  re,  6  Pick.  (Mass.)  187 
commented  <m  in  Commonwealth  v 
Stodder,  2  Gush.  (Haai.)  562,  fi7fi,  S76; 


:  limits  or  to  regulate  aU  occupations, 

.  houses,    &c.,  .  .  .  which    are    agiunst 

, __. , , , , J  good  morals,  ...  or  danKcrous  to  the 

Statev.  Orr,  68  Conn.  101;  ante,  {668,  public  safety,"  includes  the  power  to 

note.     In  ZylstiB  v.  Charleston,  1  Bay  confine  the  keeping  of  mare  Aon  (UM 

(S.  Car.),  382,  Ur.  Justice  Waliet  (one  cows    within    prescribed    limite.      Be 

of  the  most  accomplished  of  early  Amer-  Linehan,  72  Cal,  114. 
ioan  jud^),  speaking  of  an  orain&nce       Power  to  a  city  council  to  cMBpel  th« 

ptobiDitmg  the  making  of  soap  or  can-  otfnwrs  and  occupants  of  dauglUer-hoiuet 

ales  contraiy  to  the  mode  prescribed  locieanw  and  oootetiiem,  whenever  neo- 

and  within  the  limits  ct  the  dty,  says :  essaty  for  tbe  health  of  thb  inhaUtants, 

"  I  am  willing  to  admit  that  the  by-law  was  considered  not  to  authorise  an  ordi- 

itsdf  is  a  valid  one.    If  it  restisined  an  nance  entirely  prohibiting  the  slauf^h- 

inofftnaive  trade  it  would  not  be  so;  tering  of  animals  within  certain  limits 

but  it  is  made  to  reetrain  one  that  is  of  the  city.   Wrefordn.  People,  14  Uich. 

both  offensive  and  dangerous.     It  is,  41 ;  see  Hetropolitan  Board  of  Health 

therefore,  calculated  to  guard  the  com-  v.  Heister,  37  N.  Y.  661;    Shrader,  In 

fortandaafetTof  thecitiiens;  and  ihe  re,  33  Cal.  279.    In  Cronin  o.  People,  82 

benefit  of  a  by-iaro  is,  generally,   the  N.  Y.  318,    it  appeared  that  by  the 

towMtone  of  He  validity."    The  courta  charter  of  the  city  of  Albany  the  oom- 

wiU  not  interfere  with  the  legitimate  mon  council  was  authorised  by  ordi- 

exercise  by  municipal  bodies  of  their  nance  "to  regulate  iht  erection,  vee,  and 

EoUce   powers  by   which   the  peace,  continuance    of    Aetughter-hffoeee."      It 

ealth,  comfort,  and  general  welfare  was  held  that  the  power  to  "regulate," 

are   secured   or   promoted.     Weil   v.  as  thus  used,  gave  the  council  the  light 

Ricord,  24  N.  J.  Eg.  169;    Boehm  tr.  to  det«mune  and  fix  the  limits  and 

Baltimore,  61  Md.  2o9.  looaUUea  withhi  which  new  sla«gM«r- 

"The  proper  control  of  the  time  and  AinisM  may  be  erected,  aitd  froin  wtddi 

mode  of  deanring  tutA  reeejOadee  for  they  may  M  excluded,  and  also  to  pro- 

retv»»  maHer  [sinks,  cesspools,  &<>,],  and  hibit  tbai  eottiinvance  whenever  and 

removal  of  their  contents,  is  not  only  a  wherever  they  endanger  the  health  and 

le^timate  subject  of  municipal  concern,  comfort  of  the  community,  of  which  the 

but  is  imperatively  demanded  bv  a  just  common  council  was  to  judge  for  itself, 

regard  for  the  comfort  and  healtn  of  the  and  its  judgment  was  implied  from  the 

ciuien."    legislation  for  the  protection  ordinance,  and  need  not  oe  recited, 
of  the  public  health  and  for  establish-         Powers  with  respect  to  pritne*.  Qreg- 

ing  boards  of  health  "ought  not  to  be  oiy    v.    New    York,    40    N.    Y.   273. 

t^^rded  as  detracting  from  the  general  Powers  under  l^islative  autbori^  with 

powers  of  municipal  governments,  un^  respect  to  smll  milk.  Johnson  v.  Smoa- 
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§  679.  BamoTsl  and  Diipoul  at  OaicMsaB  of  Animals.  —  The 
wei^t  of  authority  seems  to  have  differentiated  the  removal  and 
disposal  of  carcasses  of  animals  from  the  removal  and  disposal  of 
garba^  and  refuse  matter.  A  dead  animal  is  not  per  ae  a  nuisance, ' 
and  is  not  necessarily  dangerous  to  the  public  health.'  The  carcass 
of  a  dead  aoimal,  from  whatever  cause  the  death  may  have  ensued, 
has  some  value  to  the  property  owner,  and  of  this  property  he  cannot 
be  deprived  without  due  compensation.  Hence,  under  statutory 
authority,  while  a  city  may  require  the  removal  of  a  dead  animal 
beyond  the  city  limits  within  a  reasonable  time  and  to  a  specified 
reasonable  distance,  and  in  default  thereof  may  deal  with  the  carca^ 
as  a  nuisance  and  take  it  and  make  such  disposition  as  may  be 
necessary  for  the  public  health,'  these  or  simUar  r^;ulation9  appear 
to  mark  the  limit  of  legislative  and  muncipal  authority.  To  justify 
the  seizure  and  removal  of  a  carcass  by  virtue  of  police  power,  it 
must  be  shown  that  the  dead  animals  are,  or  will  become  in  some 
way,  dangerous  or  deleterious  to  the  public  health.*  Therefore  all 
ordinances  and  reflations  which  result  tn  depriving  the' owner  of 
his  property  in  the  dead  aoimal  without  compensation,  whether  it 
be  by  prohibiting  him  from  removing  the  carcass,  by  requiring  him 
to  pay  a  public  contractor  for  its  removal,  or  by  making  it  unlawful 
for  any  person  other  than  the  public  contractor  to  remove  and  dis- 
pose of  the  carcasses,  are  in  excess  of  the  legislative  power,  and  un- 
constitutional and  void,^ 

ton,  43  C&l.  342.  Power  to  Kgiulate  rev'g  7  Mo.  App.  345;  Underwood  v. 
the  «a(«  o/ ntiU;  from  vehicles  by  requir-  Green,  42  N,  Y.  140;  Bauer  ».  Casey, 
ins  a  license  sustained.  People  v.  Mul-  26  Ohio  CSr.  Ct.  H.  598;  16  Ohio  Oir. 
holland,  82  N.  Y.  324.  Ordinance  pro-  Dec.  598;  Richmond  o.  CanitherB,  103 
viding  (or  cleanlineeB  and  resBonable  Va.  774.  But  see  to  the  contrary, 
inspection  ot  iwiaA-Aousee  or  laundriea  Alpere  v.  San  Francisco,  32  Fed.  Rep. 
and  reasonable  fee  for  inspection,  valid.  603;  National  Fertiliser  Co.  v..  Lam- 
New  Orleans  v.  Hop  Lee,  104  La.  601;  bert,  48  Fed.  Rep.  458-  Louisville  v. 
New  Orieana  u.  Kee,  107  La.  762.  Wible,  84  Ky.  290;  State  v.  Fisher,  52 
'  Underwood  u.  Green,  42  N.  Y.  Mo.  174.  To  justify  a  seizure  of  dead 
140;  Biver  Rendering  Co.  o.  Behr,  77  hora  by  a  city  contractor  under  an 
Ho.  91 ;  Richmond  v.  Caruthers,  103  ordinance  directing  tliat  "all  dead  ani- 
Va.  774.                                                       ■  mala  ...  be   forthwith   removed  and 

*  Campbell  v.  District  of  Columbia,  disposed  of  bf  removal  beyond  the 
19  App.  D.  C.  131 ;  Schoen  o.  Atlanta,  limits  of  the  city  or  otherwise,  so  as 
97  Ga.  697.  Ordinance  so  construed  aa  most  effectunlly  to  secure  the  public 
to  give  owner  opportunity  to  removo  health,"  it  must  be  shown  that  the 
carcaaa.  AlpetB  v.  Brown,  60  Cal.  dead  animals  were  or  would  become  in 
447.  some  wa_y  dangerous  or  deleterious  to 

■  Underwood  p.  Green,  42  N.  Y.  140.  the  public  heaifli.   Underwood  r.  Green, 

*  Campbell  v.  District  of  Columbia,  42  N,  Y.  140.  In  this  case,  certain  liogs 
19  App.  D.  C.  131 ;  Schoen  v.  Atlanta,  belon^ng  to  plaintiff  were  suffocated  on 
97  Ga.  697;  Knauer  v.  Louisville,  20  the  railroad  cars,  and  were  seized  by  tlio 
Ky.  Law  Rep.  193;  45  S.  W.  Rep.  510;  city  contractor.  In  an  action  against 
Btote  t).  Horns,  47  La.  Ann.  1660;  the  city  contractorfordamageaforcon- 
lUver  Rendering  Co,  v.  Behr,  77  Mo.  91,  version,  the  court  held  that  the  dcfend- 
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§  680  (370).  <)ti«r«iitl]ie  BagnUtionji.  -i-  Authority  by  charter  to 
pass  ordinances  respecting  the  harbors  and  wharves,  and  "every 
other  by-law  necessary  for  the  security,  welfare,  and  convenience  of 
the  city,"  gives  to  the  city  council  power  to  pass  a  health  ordinance 
requiring  boats  comituj  from  infected  places  to  anchor  before  landing 
and  to  submit  to  an  examination,  provided  such  ordinance  be  not  re- 
pugnant to  the  general  law  of  the  State.  And  it  was  further  held  that  a 
general  law  of  the  State,  prohibiting  "  any  person  coming  into  the  State 
from  an  infected  place,  and  in  violation  of  quarantine  regulations," 
was  not  repugnant  to,  and  did  not  render  the  ordinance  invalid.' 
ant  could  not  justify  the  takiiig  of  the  lawfu]  to  bring  into  town  any  carcaaa 
hogs  under  the  city  ordinance  above  for  burial,  cremation,  or  manufacture 
mentioned,  as  there  waa  no  evidence  into  feitihzer  of  any  kind,  or  for  any 
that  they  were  dangerous  or  offensive  in  person  to  bury,  cremate,  or  manufacture 
any  way  to  the  public  health,  or  that  mto  fertiliser  any  auch  carcass.  It 
the  owner  had  abandoned  them  or  was  did  not  prohibit  the  bnnKing  into  the 
unwilling  to  take  proper  care  of  them,  town  of  carcasses  for  other  purposes. 
Etui,  C.  J.,  said:  "A  dead  hog  is  not  nor  did  it  make  it  unlawful  to  manu< 
per  as  a  nuisance,  even  though  it  died  facture  fertilizer  from  such  materials. 
of  BuEFocation,  and  is  not  necessarily  It  was  held  that  the  ordinance  waa 
dangerous  to  public  health.  The  owner  discriminative,  but  the  court  seems  to 
may  still  put  it  to  a  useful  and  innocent  have  been  of  the  opinion  that,  but  for 
purpose.  This  ordinance,  so  far  as  it  the  discriminative  features  of  the 
relates  to  'dead  animals,'  cannot  be  ordinani^,  it  would  have  been  a  lawful 
literally  construed,  because,  if  it  should  exercise  of  the  police  powers  for  the 
be,  the  city  inspector  might  with  im-  protoction  of  the  public  nealth.  Fulton 
punity  remove  dead  nnimals  provided  v.  Norteman,  60  W.  Va.  662;  65  S.  E. 
for  food.    The  connection  in  which  the    R^.  658. 

t«r[ns  are  used  and  the  object  of  the  >  Dubois  d.  Augusta,  Dudlejr  (Ga.), 
ordinance  render  it  quite  manifest  that  30;  ante,  i  304,  as  to  quarantine  and 
only  such  'dead  animals'  were  meant  health  powers  of  municipalities.  Under 
as  were  nuisances,  or  danrerous  or  statutes  making  it  the  duty  of  the 
deleterious  to  the  public  health.  The  health  commissioner  of  a  city  to  take 
objects  mentioned  in  the  ordinance  measures  for  the  preservation  of  the 
were  required  to  be  disposed  of  'so  as  public  from  impending  jvestilence,  and 
most  eaeotually  to  secure  the  public  to  "guard  against  the  introduction  of 
health';  and  it  seems  to  follow  tnat  it  contagious  and  ii^ectious  disoises," 
is  only  when  the  public  health  is  in  and  to  "require  the  isolation  of  all 
some  way  eodan^red,  or  likely  to  be,  persona  .  .  .  infected  with  or  exposed 
that  the  removal  is  authorised  or  that  to  auch  disease,"  the  fact  must  exist 
the  inspector  has  jurisdiction."  In  that  the  persons  are  infected  with  the 
Campbell  v.  District  of  Columbia,  19  contagious  disease,  or  have  been  ex- 
App.  D.  C.  131,  the  ordinance  required  posed  to  it,  to  justify  isolation.  Persona 
the  tmnsportation  of  dead  animals  in  engaxed  in  moving  furniture  and  other 
closed  vessels  or  vehicles  to  a  place  articlee  in  a  locality  in  which  smoU-pox 
deugnated  by  the  health  officer,  where  is  prevalent  cannot  be  isolated  merely 
thev  were  required  to  be  disposed  of  becausethey  are  so  engaged,  when  there 
unoer  his  direction.  It  was  held  that  is  no  evidence  that  they  have  been 
the  ordinance  was  invalid,  and  the  actually  exposed  to  infection,  and  the 
court  declared  that  the  death  of  a  fact  that  they  have  refused  to  submit 
domestic  animal  does  not  terminate  to  vaccination  does  not  justify  the  iso- 
the  owner's  property  in  it;  and  while  lation.  Matter  of  Smith,  146  N.  Y.  63. 
he  may  be  required  to  dispose  of  the  QuornTiline  ordinances  of  a  municipal 
carcass  so  that  it  will  not  become  a  corporation,  passed  by  virtue  of  a  grant 
nuisance,  the  municipal  authorities  of  power  from  the  State,  whereby  p^ 
cannot  arbitrarily  deprive  him  of  his  senger  vessels  are  required  to  remain  in 
property  by  giving  it  to  another,  quarantine  for  a  specified  period,  are 

An  ordinance  declared  it  to  be  un-    not  repugnant  to  the  commerce  clause 
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I  6S1  (371).  HoBpitalB.  —  Authority  to  the  corporation  of  New 
Orleans  "  to  pass  such  by-laws  as  they  shal!  deem  necessary  to  main- 
tain the  cleanliness  and  salubrity  of  the  city,"  was  considered  in  view 
of  its  extensive  nature,  certain  provisions  of  the  civil  code,  and  the 
liability  of  the  city  to  epidemics,  as  conferring  power  upon  the  city 
council  to  ■prohibit  the  erection  and  maintenance  of  private  hoapiials; 
the  court  admitting  that  the  same  question  had  been  decided  other- 
wise by  tribunals  governed  by  the  common-law  jurisprudence.' 

of  the  Federal  Constitutioa.  St.  Louis  the  purchase,  according  to  existing  law, 
D.  McCoy,  18  Mo.  238;  b.  p.  St.  Louis  o.  of  a  farm  and  the  buildings  thereon 
Boffinger,  19  Mo.  13;  Metealf  «.  St.  specially  for  the  purpose  is  an  "estab- 
Louis,  11  Mo.  103.     In  modern  usage,    lisbin^"  of  the  hospital.     Richmond  v. 

Cvaniine  is  not  confined  to  vessels  Hennco  County,  83  Va.  204. 
ving  on  board  the  plague,  but  ex-  Boards  of  health.  An  ordinance 
tends  to  vessels  having  on  board  other  creating  and  giving  to  the  board  of 
contagious  dis^^es.  Per  Tenney,C.  J.,  health  "general  auperviBion  over  the 
Mitchell  V.  Rockland,  41  Me.  363;  a.  c.  health  of  the  city,"  and  "all  necessary 
again,  45  Me- 496;  atOe,  i  30i.  tinder  power  to  carry  the  ordinance  into 
the  mle  thkt  municipal  corporations  effect,"  w^  considered  to  include  the 
having  power  to  abate  nuisances  cannot  power  to  rent  a  buildins  for  a  temporary 
absolutely  prohibit  a  lawful  business,  hospital  to  protect  the  city  from  an 
it  has  been  held  that  an  ordinance  apprehended  visitation  of  the  cholera, 
profaibiUng  the  importation  into  a  and  to  make  the  corporation  liable  for 
town  of  second-hand  clothing  or  fui^  the  rent,  although  it  did  not  become 
niture  for  sale  is  void.  State  v.  Taft,  necessary  to  use  the  house.  Aull  v. 
US  N.  Car.  1190.  Sunilarly  in  Kos-  Lexington,  18  Mo.  401.  Power  of  board 
ciuiko  e.  Slomberg,  68  Miss.  469,  an  of  heatth.  Frend  t>.  Dennett,  4  C.  B. 
ordinance  which  made  it  unlawful  to  (s.  b.)  676;  Barton  v.  New  Oileans,  16 
bring  second-hand  clothing  into  town  La.  An.  317;  Hutton  v.  Camden,  39 
without  first  having  produced  satisfac-  N.  J.  L,  122 ;  NicouUn  ti.  Lowery,  49 
toty  i^roof  that  it  did  not  come  from  N.  J.  L.  391;  Ferguson  v.  Selma,  43 
adistiict  or  location  in  which  contagion  Ala.  398;  Tugman  v.  Ciucago,  78  111. 
or  infection  prevuled,  was  held  to  be  405;  Belcher  r.  Farrar,  8  Allen  (Mass.), 
unlawful  and  void  in  the  absence  of  326;  Hasen  v.  Strong,  2  Vt.  427; 
aa  epidemic  or  other  circumstances  Salisbury  v.  Powe,  6  Jones  Law 
creating  an  apparent  necessity  for  the  (N.  Car.),  134 ;  Wilkinson  v.  Albany, 
requirement  for  the  preeervation  of  the  28  N.  H.  9.  The  powers  of  a  board  of 
pubUc  health.  See  also  Greensboro  v,  health  held  to  be  advisory  and  execu- 
Ehr^nreich,  80  Ala.  579.  tive,  not  legislative,  and  a  resolution 

'  Milne  V.  Davidson,  5  Martin,  409,  of  the  board  that  a  specified  tannery 
A  power  to  "  erect  and  establish  .  .  .  was  a  nuisance  was  unauthorised  and 
peat-houses  and  hoapitab"  does  not  au-  void.  Stateo.  Trenton,  36  N.  J.  L.  283. 
thoiise  a  city  to  enact  an  ordinance  to  Such  a  board  held  not  to  have  the  power 
regulate  and  license  private  hospitals;  to  absolutely  prohibit  canying  on  a 
nor  does  a  general  power  to  make  by-  lawful  business  not  necessarily  a  nui- 
lawB"neceesaryto  carry  out  the  objecta  sance.  Weil  v.  Ricord,  24  N.  J.  £q.  169. 
of  the  corporation."  Beesoniee  v.  Rcsulaily  the  orders  of  a  board  of  health 
Indianapolis,  71  Ind.  189.  directing  the  abatement  of  a  nuisance 

As  to  city  hospitals,  see  Vianet  v.  should  be  in  wriling.  Such  orders  mav 
Uunici[^ty,  4  La.  An.  42;  Boiant  v.  be  proved  by  the  minutes  of  the  boani, 
Campbell, 9Rob.(La.)41l;  Charleston  by  the  written  orders  themselves,  or 
City  Council  v.  Boyd,  1  Const.  Rep.  by  being  recited  in  the  proceedings  of 
(8.  Car.)  352;  Tucker  v.  Virginia  (Sty,  the  corpontion  of  which  the  board  of 
4  Nev.  20.  City  may,  under  39  Eliz.,  health  are  members.  How  far  parol 
ehap.  v.,  found  hospitals  for  the  poor.  eviiienMmay  be  received  of  such  orders, 
Newcastle-on-Tyne  v.  Attorney-Gen-  when  it  appears  that  no  record  or 
eral,  12  Clark  *  Rn.  402.  Where  a  written  evidence  ever  existed,  is  not 
dty  has  power  to  "eslablUh"  ^hospital,   free    from    doubt.      Meeker    v.    Van 
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§  682  (372).  OemetariBi  and  BtuUla.  —  The  public  health,  com- 
fort, and  convenience  are  concerned  in  the  proper  rerpdaiion  of 
burials;  and  the  evib  resulting  from  its  neglect  are  especially  to 
be  apprehended  in  the  crowded  populations  of  cities.  Pover  to 
regulate  thb  matter  may  properly  be  conferred  upon  municipal  cor- 
porations. And  such  power  will  be  held  to  be  given  by  authority  to 
make  police  regulations  or  to  pass  by-laws  respecting  the  health, 
good  government,  and  welfare  of  the  place.*  It  has  also  been  held 
to  be  within  the  power  of  the  le^lature  to  prohibit  future  interments 
within  the  limits  of  a  city  and  that  the  le^slature  may  delegate  this 
power  to  the  municipality.'    Power  to  a  city  corporation,  after 

15  Wend.    (N.    Y.)   397,  ment  of  A  cemetery  a  requirement  that 

evidence  of  thia  kind  "  '    ' 

held    inadmissible    by    the    Supi 

Court.     But  see,  in  Court  of  ETrors,  Ohio  St.  671;    or  the  consent  of  the 

Van  Wonner  v.   Albany,    18  Wend,  municipal      corporation.     Woodlawn 

(N.  Y.)  169,  affirming  b.  c.  15  Wend.  Cemetery  v.   Everett,   US  Moss.   354. 

262.    See  aiao  People  v-  Adama,  9  Wend.  A  statute  which  prohibits  disinterment 

(N.  v.)  333;    6  Wend.  (N.  Y.)  651;  without  a  license  for  which  a  fee  must 

an/s,  chap,   xiv.;    Health   Department  be  paid  is  valid.      In  re  Wong  Yung 

1..  KnoU,  70  N.  Y.  530.    Orders  of  board  Quy,  6  Sawy.  442. 
of  health  must  stand  the  tert  of  reason-        *  Carpenter  v.   Yeadon,    151    Fed. 

ableness.    Wilson  o.  Alabania  G.  S.  R.  Rep.  S79;  Odd  Fellows  Cemeteiy  As- 

Co.,  77  Miss.  714.  soc.  *.  San  Francisco,  140  Cal.  226; 
'  Boge) 

^rk  V.  aack73  Whed^'Cr.'Cas.  237;  Sohier  p/Trinity  Church,  mi 

Brick  Presbyterian  Church  t..  New  York,  22;    Page  d.  Symonds,  63  N.  H.   17; 

5  Cow.  (N.  v.)  538;  anU,  {  302,  note;  People  v.  Pratt,  129  N.  Y.  68;   Brick 

Coates  u.  Same,  7  Cow.  (N.  Y.)  586;  Presbyterian  Church  ».  Mayor,  ftc  of 

Auatinr.  Murray,  16  Pick.  (Mam.)  126;  New  York,    5   Cowen    (N.    Y.),    538; 

Commonwealth    t).    Fabey,    5    Gush.  Coatea  v.  Mayor,  &c.  of  New  York.  7 

(Mass.)  408;  New  Orleans  v.  St.  Louis  Cowen  (N.  Y.),  685;  Went  v.  Methotlirt 

Church,  II  La.  An.  244,   distinguished  Protestant  Church,   80   Hun   (N.   Y.), 

from  Brick  Presbyterian  Church  e.  New  266,  afTd  150  N.  Y.  577;  Humphrey  p. 

York,  fupra;   Commonwealth  t>.  Good-  Front  St.   Methodist  Church,   108  N. 

rich,  13  Allen  (Mass.),  546;   Graves  v.  Car.   132;    Portland  v.  Terwilliger,  16 

Bloomington,  17  III.  App.  476,  quoting  Oreg.  465;    Kincaid's  Appeal,  66  Pa. 

text;   arU*.  SS  301,  302.    The  power  irf  St.  411,  423;    Craig  v.   I-lrBt  Presby- 

disinterment  may  be  delegated  by  the  terian  Church,  88  Pa.  St.  42.    Statutoiy 

l^pslature  to  municipalitiee.    Kincaid's  authority  to  make  r^ulations  to  secure 

Appeal,  66  Pa.  St.  411.    "Mot^e"isa  the  general  health  of  the  inhabitants 

place  where  bodies  are  taken  for  identi-  and  prevent  and  remove  nuisances  is 

ncation, adead-house, and notan under-  sufficient  to  authorise  the  prohibition 

takii^  establishment.    A  restriction  or  of  burials  and  the   discontinuance  of 

condition    prohibiting    the    establish-  graveyards  in    populous    districts    of 

ment  of  morgues  upon  real  estate  does  cities.    Campbell  n.  Kansas  City,  102 

not  affect  or  prohibit  the  undertaking  Mo.  326,  350.    In  People  v.  Pratt,  129 

business.      Koebler  v.   Pennewell,   75  N.  Y.  68.  it  is  said  that  under  statutory 

Ohio  St.  278.     Under  lanislative  au-  power  to  make  ordinances  "to  regulate 

thority  a  city  may  prohibit  burials  the  burial  of  the  dead "  the  city  council 

without  a  permit  from  the  board  of  may  forbid  burials  in  cemeteries  within 

health.    Meyers  v.  Duddenhauser,  122  theeity  limits  although  the  title  thereto 

Ky.  866:  93  S.  W.  Rep.  43.    It  has  was  acquired  for  cemetery  purposes  at 

been   held    that   the    legislature   may  »  time  when   no  prohibition   existed. 

attach  as  a  condition  to  the  establish-  But  quart,  Does  the  power  to  "r^u- 
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enumerating  varioua  objects,  "in  general  to  pa^  every  other  by-law 
that  to  it  shall  seem  requisite  and  necessary  for  the  security,  welfare, 
and  convenience  of  the  city,"  &c.,  was,  by  the  Court  of  Appeals  of 
South  Carolina,  considered  to  ^ve  authority  to  regulate  the  burial 
of  the  dead,  and  particularly  to  prevent  the  establishment  of  new 
burial  grounds  within  the  limits  of  the  city,  and,  in  the  opinion  of 
the  court,  also  to  regulate  the  time  of  burial,  the  manner  of  interment 
90  as  to  prevent  noxious  effluvia,  and  to  prohibit  interments  in  the 
private  gardens,  yards,  and  by-places  of  the  city.'  But  as  every 
by-law  must  be  reasonable,  an  arbitrary  or  unnecessary  or  oppres- 
sive restraint  upon  the  right  of  burying  the  dead  is  invalid.'  Hence 
it  has  been  held  that  the  power  to  order  the  discontinuance  of 
interments  within  the  limits  of  the  municipality  or  to  prohibit  the 
establishment  of  cemeteries  therein  must  be  exercised  upon  reason- 
able grounds,  and  that  prohibitions  affecting  cemeteries  in  parts  of 
the  city  or  other  municipality  in  sparsely  populated  sections  dbtant 
from  any  inhabitants  or  public  thoroughfares  are  unreasonable  and 
void.' 

late"  authonEs  prohibition?     An  or-  sepulture  at  pleasure.    3.    If  place  of 

dinance  defining  the  places  for  burial  burial  is  taken  for  public  use,  the  next 

purposes  within  the  city,  restricting  of  kin  may  claim  indemnity  for  ex- 

the  ri^ht  to  three  designated  ceme-  pense  of  removing  and  BuitabJy  re- 

tAiies,  IS  not  void  where  it  is  not  shown  interrinir     their    remains.       fieelcman 

that    the     provision     is     inadequate.  Street,  In  re,  4  Bmdf.  (N.  Y.)  503,  632 ; 

Austin  V.  Cemeteiy  Assoc.  87  Tex.  330.  Bogert  v.  Indianapolis,   13  Ind.   134, 

'  Cbarieston  v.  Wentworth  Baptist  per  Perkins,   J.    Many   cases   relating 

Church,  4  Strob.  (S.  Car.)  Law,  306,  to  the  law  of  cemeterieB  are  collected 

309,  wr  Frtwf,  J.;  s.  p.  Bogert  v.  Indian-  in  Hr.  Thompson's  note  to  Louisville  v. 

apolis,   13   Ind.   134,   per   PerJciru,   J.;  Nevis,  10Am.R«p.  78,  79;  s.c.  lOBusli 

New  Orieans  tr.  St.  Louis  Church,  II  fKy.),649.  See  also  Brick  Presbyterian 

L*.    An.    244;     distiiwuished    from    5  Church, /n  re,  3  Edw.  Ch.  (N.  Y,)  165. 

Cowen,  538,   tupra;    HusgroTe  v.  St.  Laying  streets  and  highways  through 

■  Louis  Catholic  Chureh,  10  La.  An.  431.  cemeteries.     Cemetery  Assoc,  v.  New 

■  Austin  V.  Hurray,  16  Pick.  (Uass.)  Haven,  43  Cant).  234,   and   note  and 

121;  Coates  V.  Mayor,  Ac.  of  New  York,  cases  cited;    First  Evangelical  Church 

■7Cow.  (N.  Y.)685;  Commonwealth  p.  o.  Walah,  57  111.  363.    Local  assessments 

Fahey,  5  Cush.  (Mass.)  403.  for  improvements  of  adjoining  streets. 

The  low  a/ bunob.  in  some  of  itjirela'  Louisville  v.  Nevin,  10  Bush  (Ky.),  549. 

tions  to  property  and  municipal  rights.  See  on  this  point,  post,  i  1401. 
was  ably  considered  by  the  Hon.  Sam-         *  Hume  e.  Laurel  HiN  Cemetery,  142 


1  the  matter    Fed.  Rep.  552 ;    Ex  parU  Wygant,  3B 

_ „   _. in  Street,  in    Otw_.   429.      An   ordinance  arlLtrarily 

New  York  City,  whose  report,  establish-    prombiting   burials    within    an   entire 


of  the  opening  of  Beekman  S 
New  York  City,  whose  report,  ( 
ing  the  following  principles,  was  con-    county  embmcing  large  tracts  of  unoc- 


uel  B.  Rugf^lea,  referee,  i 

-I  »i 1  D„L_^^  otreei,  in  ui 

ort,  establish-  pc^ 

firmed  by  the  Sijpreme  Court:    1.    In  cupied  land  remote  from  human  habita- 

*i.;_ * — — J  .u.:-  I — .-.I-  (ipj,  where  the  public  health  and  safety 

would  not  be  endangered,  held  to  be 

ance.     ^.    That  the  right  to  bur^  a  unreasonable    and    void.      Hume    v. 

corpse  and  preserve  its  remains  la  a  Laurel  Hill  Cemeteiy,   142  Fed.  Rep. 

Uffal  right,  belon^ng,  in  the  absence  552.    But  compare  (Md  Fellows  Ceme- 

UteHtamentary disposition, exclusively  teiy  Assoc  v.  San  Fmncisco,  140  Cal. 

to  tbe  next  of  kin,  and  includes  the  226.    An  ordinance  j^rohibiting  a  ccme- 

i^^  to  oeleart  and  change  tbe  place  of  tery  without  license  lo  an  entire  county 
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§  683  (373).  Same  Bobject  —  Where  the  burden  to  support  a 
public  cemetery  is  required  to  be  borne  by  all  the  citizens,  au  ordi- 
nance throwing  that  burden  upon  a  particular  class  is  unreasonable 
and  void.'  Cemeteries  in  cities  are  not  per  se  nuisances,  but  special 
circumstances  may  make  them  so.  It  is  not,  however,  sufficient  that 
they  affect  the  market  value  of  property  in  the  vicinity.'  A  city 
corporation  had  power,  by  charter,  "  to  establish  cemeteries  or  burial 
places  within  or  without  the  dty."  It  was  held  that  this  would 
authorize  the  city  to  establish  cemeteries  of  its  own,  and  regulate 
them;  but  that  it  did  not  empower  the  council  to  subject  to  the 
control  of  the  city  sexton  cemeteries  other  than  those  belon^ng  to 
the  city,  or  to  pass  an  ordinance  prohibiting  lot  owners  in  private 
cemeteries,  though  within  the  city  limits,  from  entering  to  bury 
without  the  permission  of  the  city  sexton,  to  be  obtained  only  by 
paying  him  Uie  price  of  di^ng  a  grave.*  Certain  statutes  of  New 
York,  authorizing  incorporated  rural  cemetery  associations  to  con- 
demn lands  for  cemetery  purposes,  where  no  right  on  the  part  of  the 
public  to  buy  lots  or  bury  their  dead  there,  or  to  fix  the  price  of 
lots,  is  secured,  were  held  to  be  unconstitutional,  on  the  ground  that 
the  use  was  private  and  not  public* 

§  684  (374).  NuliancH,  and  of  the  Powar  to  prevant  and  abate.  — 
It  is  to  secure  and  promote  the  public  health,  safety,  and  conven- 
ience that  municipal  corporations  are  so  generally  and  so  hberaUy 

but  not  aifectiiii;  exisUns  cemeterka  fected  by  the  statute  were  situated  at 
WBs  held  to  be  unreoaoaable  and  void  a  distance  from  the  papuloui  port  of 
both  because  applying  to  localities  and   the  city  and  in  a  sparsely  settled  seo- 


situations  where  cemeteries  might  ba  tioo. 

nuuntoined  without  endan^riog  the  '  Beroujohn  t>.  Mobile,  27  Ala.  59. 

public  health,  and  because  it  operated  *  Kingsbury  v.  Flowers,  S5  Ala.  47S; 

m  a  diBcriminative  manner  to  the  prej-  Los  An^es  v.  HoUywood  Cemetery 

udice  of  new  and  to  the  advantsfe  of  Assoc.,  124 Col. 344, 347;  LakeViewo. 

old  cemeteries.    Los  Angelea  «.  Holly-  Lets,  44  III.  8 1 ;  Lake  View  r.  Rose  Hill 

wood  Caoetery  Assoc.,  124  Cal.  344.  Cemetery,  70  III.  191;  HuBgrrove  v.  St. 

InLakeViewcRooeHillCemeteryCo.,  Louis  Catholic  Cburcb,  10  La.Aik.43l; 

70  HI.  191,  a  oemetery  corporation  was  New  Orleans  v.  St.  Louis  Church,  11 

chartered  under  a  statute.    The  le^  La.  An.  244;  Honk  o.  Packard  71  He. 

kture  passed  a  law  fixins  the  bound-  309;    Heniy  v.  Trustees,  48  Ohio  St. 

aries  ot  the  cemetery  and  prohibiting  671;   Ex  partt  Wygant,  39  Ores.  429, 


e  cemetery  and  prohibiting  671;  Ex  parts  Wy^nt,  39  Oreg.  429, 
trie  corporation  from  using  any  of  its  approving  text.  Index,  Cemtterie*. 
bnds  outside  of  its  then  enclosure  for   llie  business  of  conducting  a  ecmeteiy 


conferred  upon  it  should  be  exercised.  Hollywood  Cemetery  Assoc.,  124  Cal. 

Tius  statutory  enactment  was  held  to  344,  347. 

be   unconatitutionot   and   void.      This         *  Bogert  v.  Indianapolis,  13  Ind.  134. 

decision  is  distinguished  in  Concordia         *  Deanavitle    C^netery    Assoc,   In 

Cemetery  Assoc,  v.  Hinneeota  &  N.  W.  rs,  06  N.  Y.  £60;    overruling  s.  c;  2 

R.  Co.,  121  m.  199,  212,  on  the  ground  Hun,  482. 

that  it  was  shown  that  the  lands  af- 
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endowed  with  power  to  -prevent  and  abate  nuiaatwes.  This  authority 
and  its  summary  exercise  may  be  constitutionally  conferred  on  the 
incorporated  place,  and  it  authorizes  its  council  to  act  against  that 
which  comes  within  the  l^al  notion  of  a  nuisance;  but  such  power, 
conferred  iu  general  terms,  cannot  be  taken  to  authorize  the  extra- 
judicial  condemnation  and  destruction  of  that  as  a  nuisance  which, 
in  its  nature,  ^tuation,  or  use,  b  not  such.'    Speaking  upon  this 

■  Cuba  f.MiasiBsippi  Cotton  Oil  Co.,  diverting  a  Btream,  and  compel  its  owner 

150  Ala.  259;  43  So.  Rep.  706,  quoting  to  abate  it.    Hannibal  v.  Richards,  82 

text;  McKibbin  o.  Fort  Smith,  35  Ark.  Ho.  330. 

362 ;  Ward  v.  LitUe  Rock,  41  Ark.  528 ;  Nuisances  are  of  two  kinds,  —  public 

Denver  v.  Mullen,  7  Colo.  246;  West-  or    common    nuisances,    which    afFect 

em  A  A.  R.  Co.  v.  Atlanta,  113  Qa.  537,  people  generally,  and  private  nuisances, 

646,  quotins  text ;   Roberts  v.  C^le,  30  which  may  be  definea  as  anjthing  done 

Dl.  459;  Lake  View  v.  Leti,  44  01.  81;  to  the  hurt  of  the  lands,  tenements,  or 

Des  Pkinee  «.   Foyer,   123   111.  348,  hereditamenta  of  another.    Russell  on 

citing   text;     Baiimgartner  v.    Hasty,  Crimes,  4thed.,  436.    A  public  nuisance 

IW  Ind.  675;   First  Natl.  Bank.  «.  can  only  be  abated  by  a  public  prosecu- 

Sarils,  129  Ind.  201,  207;    Evansville  tion,  or  by  a  party  whose  damages  are 

V.   Hiller,   146   Ind.   613,   citing   text;  special,  and  diSerent  from  those  bub- 

Walker  o.  Towle,  156  Ind.  639,  642;  tained  by  the  public  generally.    Clay 

State  o.  Indianapolis  Union  R.  Co.,  160  Co.  School  District  t>.  Neil,  36  Kan.  617; 

Ind.  45,  59,  quoting  text;    Everett  o.  Biltardti.Erhart,35Kan.611;  Blancc. 

Council  Bluffs,  46  Iowa,  66;   Monroe  v.  Murray,36I>a.  An.  162.    SeealsoMoore 

Geispach,  33  La.  An.  1011;   Opelousas  n.  Langdou,  2  Mackey,  127.    A  public 

V.  Norman,  61  La.  An.  736;  De  Blanc  nuisance  is  not  made  legal  by  havizig 

B.  New  Iberia,  106  La.  680,  682,  citing  been  maintained /or  (uMnly  yeor*.    Com- 

text;  Salem  D.  Eastern  R.  Co.,  98  Mass.  monwealth  u.  Upton,  6  Cray  (Mass.), 

431;  Dingleyc.  Boston,  100  Mass.  544;  473;  New  Salem  t>.  Eagle  Mill  6).,  138 

Wirford  11.  People,   14  Mich.  41:    St.  Mass.S.    The  erection  of  a  (miUin(f  in  a 

Paul  V.  Gilfillan,  aSHinn.  298;  Fieri  f.  puUic  s(ra«f  to  be  used  as  a  market,  and 

Siueldsboro,  42  Miss.  493;   St,  Louis  v.  as  a  pound  for  confioio^  swine,  would 

Heitzeberg  Packing  Co.,  141  Mo.  376,  be  both  a  public  and  a  private  nuisance, 

r>ting  text;  State  v.  Jersey  City,  29  and  may  be  enjoined  at  the  suit  of  any 
J.  L.  170;  Avis  «.  Vineland,  56  N.  J.  one  threatenwJ  with  injury  thereby. 
L.  474;  People  v.  Yonkere  Boaid  of  Lutterloh  v.  Cedar  Keys,  15  Fla.  306. 
Health,  140  N.  Y.  I,  9,  quoting  text;  But  see  Henkel  v.  Detroit^  49  Mich. 
Van  Dyke  v.  Cincinnati,  1  Dianety  249;  Index,  Injunction.  That  which 
(Ohio),  532 ;  Crosby  D.  Wanen,  1  Rioh.  affects  only  three  or  four  persons  is  a 
(S.Car.}385;  Fye  v.  Peterson,  45  Tex.  private  and  not  a  public  nuisance.  King 
312;  £«  porte  Robinson,  30  Tex.  App.  p.  Lloyd,  4  Esp.  200.  The  term  "nuia- 
493.  See  Index,  Nuitaitcea.  ance  b  well  undeistood,  and  means 
The  l^iislatuie  may  invest  a  mu-  literally  annoyance,  —  anythLog  that 
nicipal  corporation  with  paieer  to  abate  warketh  hurt.  King  v.  White,  1  Burr, 
nuuances  summarily,  without  requiring  333;  King  o.  Davey,  5  Esp.  217;  Bur- 
resort  to  l^al  proceedings  (Baumgart-  dett  ».  Swenson,  17  Tex.  489. 
ner  v.  Haaty,  100  lod.  676),  or  by  a  trial  Offensive  Trades  and  OantpaHom.  It 
by  jUTf.  Kin^  v.  Daven^mrt,  98  111.  is  not  necessary,  to  constitute  a  nui- 
305.  That  which  is  authorized  by  leg-  sance,  to  show  that  the  smell,  du;.,  pro- 
islative  authority  cannot  be  decl^^d  a.  duced  should  be  unwholesome.  U  is 
nuisance  by  a  city  corporation.  Cases  enough  if  it  readers  the  enjoyment  of 
supra.  The  power  to  abate  nuisances  life  and  property  uncomfortable.  Per 
ia  a  portion  of  police  authority  neces-  Lord  Mansjield,  in  Kii«  v.  White,' 
■arily  vested  in  the  corporation  of  all  HBurr.  337;  Eng  »-  Neill,  2  C.  4  P. 
populous  towns.  Kennedy  v.  Phelps,  4S5;  St.  Helen's  Chemical  Co.  v.  Cor- 
10  La.  An.  227,  per  Budianan,  J.  A  poration  of  St.  Helen's,  L.  R.  1  Ex.  Div. 
dty  cannot  create  a  nuisance  upon  pri-  196.  "If  there  be  smells  offensive  to 
vate  property,  aa,  in  this  case,  by  the  senses,  that  ia  enough,  as  the  neigb- 
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subject  in  a  very  important  caae,  where  a  city,  under  authority  to  pre- 
vent and  restrain  encroachments  on  rivers  running  through  it,  com- 

nuiaance  by  the  nuuuier  or  eortsnt  to 

_  .     .....         „  .  which  he  carries  on  the  trade,  he  ia  liable 

2  C.  ft  P.  485.     "The  only  queetion  to  indictment.    King  c.  Watts,  M.  ft  IL 

therefore  is.  Is  the  busineos  (slaughter-  281;   King  v.  Neville,  X  Peake,  92.    In 

house),  OS  carried  on  by  the  defendant,  countries,  however,  where  great  works 

productive  of  snuells  to  persona  pasang  are  carried  on,  which  are  tSa  means  of 

along  the  public  highway  7"     lb.     A  devdoping    national    wealth,    persona 

by-law  providing  "that  no  pereooahall  muat   not  atand  on   extreme   rights. 

keep  a  alaughtrr-kcntat  within  the  city  Bamford  v.  Tumley,  3  B.  ft  8.  62-66; 

witnout  a  apecial   reaolution   of  the  llpDinff  v.  St.  Helen's  Smelting  Co.,  4 

council  "waa  held  bad,  tending  to  create  B.  ft  S.  608;    afTd  11  H.  L.  C.  642; 

a  monopoly.    Naah  t>.  MeCtueken,  In  Qaunt  v.  Fynney,  L.  &.  S  Ch.  App.  8; 

re,  33  tfpper  Can.  Q.  B.  181.    So  a  by-  Harrison  v.  Good,  L.  R.  11  Eq.  338; 

law  imposing  a  fine  upon  every  person  Salvin  v.  North  Brancepeth  Coal  Co., 

"who  shall  keep,  or  suffer  to  be  kept,  L.  R.  9  Ch.  App.  705;  Ball  v.  Ray, 

any  swine  within  the  sud  borough  from  L.  R.  8  Ch.  App.  487;  Broder  v.  Sau- 

lat  February  to  31st  October  inclusive,  laid,  L.  R.  2  Ch.  tAv.  692;   Bihar's 

In  any  year."     Everett  v.  Qrapea,  3  Hun.  Uanual  (Canada,   1900),  765  et 

L.  T.  N.  8.  669.    A  resolution  or  Bcense  teg. 

from  the  oorpomtion  held  to  be  no  de-        But    a    private    individual    cannot 

fence  to  a  jtroaecution  for  a  public  juatify  damaging  the  property  of  an* 

nuiaan(».    lung  v.  Cross,  2  C.  ft  P.  483.  other  on  the  ground  that  it  is  a  public 

"This  certificate  ia  no  defence;    and  nuiaanoe,  unleea  it  do  him  a  apecial  and 

even  if  it  were  a  license  from  all  the  particular  injury.    Dimes  v.  Petley,  15 

magistrateB  in  the  county  to  the  de-  Q.  B.  276;  Arnold  v.  Holbrook,  L.  R.  8 

fendant  to  slaughter-houaes  in  thia  veir  Q.  B.  96;  Scarborough  v.  Scaroorourii 

place,  it  would  not  entitle  the  defend-  Rural  Sanitanr  Authority,  L.  R.  1  &. 

ant  to  continue  the  busioeaa  there  one  Div.  344;  Pnoe  tr.  Grants,  118  Pa.  St 

hour  after  it  became  a  public  nuisance  402;  Irwin  v.  Uxon,  9  How.  10;  Mls- 

to  the  naghborhood.  ...  It  the  do-  aiaaippi  ft  M.  R.  Co.  ft  Ward,  2  Bhxk. 

fendant'a  daughi^rig-houat  waa  so  con-  (U.  8.),  4S5;TheBrinton,  26U.  8.^)p. 

ducted  as  to  be  a  pubUc  nuisance  at  486.    A  distinction  muat  be  drawn  m- 

common  law,  the  pariah  might  at  any  tween  a  house  which  ia  a  nuisance  per  m 

time  have  caused  it  to  be  removed;  and  one  that  is  only  a  nuisance  by 

and  I  am  cleariy  of  opinion  that  in  this  reason  of  ita  use  or  abuee.    In  the  latter 

case  it  waa  so  conducted  aa  to  be  a  case  there  is  no  legal  rifht  to  destroy 

nuisance  at  common  law,  and  that  the  ttie  propOT^.    In  several  parte  of  Esig- 

defendant  would  not  have  been  and  is  land  public  slaughter-bousee  are  estao- 

not  entitled  to  any  compenaaticm."    It  liahed,  under  a  pravinon  that  "no  per- 

was  in  this  case  proved  that  cmella  pro-  son  ehall  alaughter  any  cattle  or  areas 

ceeded  from  the  alaughter-houae  which  any  carcass  for  sale  aa  food  for  man  in 

were  a  great  nuisance  to  persona  paas-  any  place  within  the  limits  other  than 

ing  along  the  public  hishwav.     If  a  a  slaughter-house."    It  was  held  that  ' 

certain  noxious  trade  is  aliBaclv  eotab-  the   enactment   only    applied   to   the 

lished  in  a  place  remote  from  haoitation  slaughtering  of  beasts  intended  by  the 

and  public  roads,   and  pereona  aft«r-  peiBon  slaughtering  the  same  for  sale 

wuda  come  and  build  nouaes  within  for  human  food.    Elias  v.  Nightingale, 

reach  of  its  noxious  effects,  or  if  a  public  8  E.  A  B.  698;  see  further,  Anthony  tt. 

road  be  made  so  near  to  it  that  the  Brecon  Harketa  Co.,  L.  R.  2  Ex.  167; 

carrying  on  of  the  trade  becomes  a  reversed,  L.  R.  7  Ex.  399.    An  indict- 

nuisance  to  the  persons  using  the  road,  ment  will  lie  for  a  public  nuisance,  but 

in  those  cases  the  party  would  be  en-  not  for  a  private  nuisance.     King  «. 

titled  to  continue  his  trade,  because  hia  Atkins,  3  Burr.  1706.    That  which  is 

trade  was  legal  before  the  erection  of  not  of  public  concern  is  a  mere  civQ 

the  houses  in  the  one  case,  and  the  injury.     King  t>.  Storr,  3  Burr.  1898; 

making  <rf  the  road  in  the  other.    Par  JQn^  p.  Johnson,  1  Wils.  32fi.  The  non- 

AbboU,  C.  3.,  in  IQng  «.  Cross,  2  C.  ft  P.  repair  of  a  private  road,  even  by  a  pub- 

484.    But  jtMsre;  and  see  esses  supra,  lie  bodv,  is  not  indictable.     Ki^E  "■ 

But  if  the  man  so  situated  increaae  tbe  Richaroa,  8  T.  R.  634;   King  v.  TaS- 
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meDced  a  nummary  -proceeding  to  remove  a  private  wharf,  an  eminent 
judge  uses  this  language:   "But  the  mere  declaration  by  the  city 

ford,  1  B.  A  Ad.  874.    The  writ  guod  phone  Co.,  37  La.  An.  63:   McDonald 
ptrmittat  lay  at  common  law  to  pFo»-  v.  Newark,  42  N.  J.  Eq.  136. 
trate  a   public  nuisance    (Palmer  ti.         Ringing  of  belU,  blowiog  of  homs, 
PoultaB7i  2  Salk.  4SS),  and  after  judg-  and  other  urmaual  noiaex,  are  treated  aa 
'  'n  an  indictment  fora  nuisance,  nuisances.    They  may  or  may  not  be 


nt  tA  proatiation  niay  still  be  issued,    nuisances  ocoordine 
-go.  Newdigato,  Comb.  10;   Hough-    It  is  in  the  power,  however,  ot  ine  Gor- 
ton's Case,  Sir  R.  T.  Bgyd,  215;    Vin.    poration  at  any  time  to  treat  all  such. 


Abr.  "Nuisance,"  A;  /6.  "Chemin,"  when  in  streets  and  public  places 
Fiti.  Nat.  Biev.  124;  Queen  «.  Haynea,  nuisances,  and  to  prevent  them,  ii  is 
7  Jr.  L.  R.  2.  An  action  on  the  case  will  difficult  to  describe,  though  easy  to 
He  for  the  confinuaTtee  o/ a  nuuumce  after  imngi"**,  such  "an  unusual  noise"  as 
lecovety  for  its  erectjon.  Roaewell  v.  woiUd  be  a  nuisance.  Some  examples 
Prior,  1  Salk.  460.  Though  an  indict-  may,  however,  be  given.  The  noise  of 
ment  for  a  nuisance  is  in  form  a  crim-  a  tinsmith  in  carrying  on  his  trade,  if 
inal,  it  is  in  subcrtance  a  civil  proceeding  in  a  neighborhood  where  there  is  a 
remedial  in  its  object.  Kingv.  Sadler,  number  of  offices,  and  of  sufficient  vol- 
4  C-  &  P.  218;  Holmes  v.  Wilson,  10  ume  to  prevent  the  occupants  from  fol- 
A.  &  E.  503;  Douglas,  In  re,  3  Q.  B.  lowing  their  lawful  buidness,  will,  if  it 
825;  Thompson  v.  Gibson,  7  H.  ft  W.  aSect  a  considerable  number  of  inhab- 
456;  Queen  v.  Chorley,  12  Q.  B.  515;  itanta,  be  deemed  a  public  nuisance. 
lOng  t>.  Rusaell,  3  E.  &  B.  942;  Queen  King  v.  Lloyd,  4  Esp-  200. 
D.  Loughton,  3  Smith,  575;  Queen  v.  A  circus,  the  performances  in  which 
Lincomoe,2Chit.  214.  Upon  on  indict-  were  to  be  carried  on  for  eight  weeks 
ment  for  a  continiung  nuisance  —  such  near  the  plaintiff's  house,  and  the  per- 
as  a  w^  acroas  a  highway  —  the  proper  formances,  which  took  place  every 
mdgment  ii,  that  it  be  abated  (King  v.  evening,  lasted  from  about  halt-rast 
Bteod,  ST.  B.  142;  King  t>.  Yorkshire,  seven  till  half-post  ten  o'clock.  The 
7  T.  R.  467),  and  when  the  court  is  sat-  noise  of  the  music  and  shouting  in  the 
isfied  before  judgment  that  a  nuisance  circus  could  be  distinctly  heard  all 
has  been  at^ted,  the  judgment  need  over  the  house,  and  was  so  loud  that  it 
not  be  pronounced.  King  n.  Incledon,  could  be  heard  above  the  conversation 
13  East,  104 ;  Queen  v.  Pwet,  3  F.  dt  F.  in  the  dining-room,  though  the  windows 
20.  The  practice  foUowedis  to  respite  and  shuttois  were  dosed.  This  was 
judgment  until  it  be  seen  whether  or  held  to  be  a  nuisance.  Inchbald  n.  Rob- 
not  the  nuisance  is  abated,  and,  if  not,  inson,  L.  R.  4  Ch.  Apo.  388.  If  a  man 
to  inflict  a  heavy  fine  to  compel  the  builds  a  roUijig-mill  dose  to  inhabited 
abatsment.  There  may  be  an  indict-  cottages,  so  that  the  vibration  produced 
ment  for  the  continuance  of  a  nuisance  by  the  hammers  cracks  the  walls  of  the 
(Queen  c.  Maybury,  4  F.  &  F.  90),  and  cottogee,  and  the  noise  of  the  mill 
in  such  a  case  the  former  judgment  is  causes  them  to  become  and  remain 
conclusive  that  the  locus  in  quo  was  a  uninhabited,  the  rolling-mill  will  be  a 
highway,  and  that  the  erection  upon  nuisance.  Scott  v.  Firth,  4  F.  i  F. 
it  was  a  niusonce.  This  being  so,  upon  349 ;  a.  c.  10  L.  T.  v.  a.  240. 
proof  of  the  continuance  of  the  nuisance  A  tkooti'ng  ground  near  a  public  high- 
the  jury  must  find  the  defendant  guilty,  way,  where  persons  come  to  shoot  with 
See   further,    Regina   v.    Jackson,    40  rifles  at  pigeons,  targets,  Ac.,  may  be 

n ,-,.„     n     T,     n™.  _..; ^--^  II.    Mo ""•-•- 


Upper  Can.  ^  B.  290.  nuisance.    King  v.  Moore,  3  B.  A  Ad. 

As  to  the  right  of  an  adjoining  owner  184.    So,  by  means  of  powder,  working 

to  recover  damages  for  a  jtrivaie  injury  stone  quarries  near  the  public  streets 

Ttvdtina  from  a  puUic  nuiwince  in  a  and  dwelUng-housee.    Queen  c.  Huttets, 

pufalio  nishway,  where  there  is  a  direct  10  Cox,  C.  C.  6;  Bigga^s  Mun.  Manual 

and  particular  damage,  such  as  that  (Canada,  1900),  6597772. 
arising  from  unreasonable  obstruction         A  etrrparatwn  hat  no  mare  right  to 

to  the  access  to  his  premises  from  the  license  or  maiTttain  a  nuUance  than  an 

Ughway.    Fiitsv.  Hobson,  19  Am.  Law  individual  would  have,  and  for  a  nui- 

Reg.  (n.  a.)  016,  and  note;  Bushnell  v  sance  maintained  upon  its  property  the 

Robeson,  62    Iowa,   540    (slaughter-  same  liability  attaches  against  a  d^ 

bouse) ;  Irwin  p.  Qreat  Southein  Tele-  as  to  an  individual.    Hoag  v.  Vander- 
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council  that  a  certain  structure  was  an  encroachment  or  obstruction 
did  not  make  it  so,  nor  could  such  declaration  make  it  a  nuisance 
unless  it  in  fact  had  that  character.  It  is  a  doctrine  not  to  be 
tolerated  in  this  country  that  a  municipal  corporation,  without  anj 
general  laws  either  of  the  city  or  of  the  State  within  which  a  given 
structure  can  be  shown  to  be  a  nuisance,  can,  by  the  mere  declara- 
tion that  it  is  one,  subject  it  to  removal  by  any  person  supposed  to 
be  aggrieved,  or  even  by  the  city  itself.  This  would  place  every 
house,  every  business,  and  all  the  property  in  the  city,  at  the  un- 
controlled will  of  the  temporary  local  authorities."  ' 

buigh  Ck).  Com'rs,  60  Ind.  511 ;  Peters-  III.  306;   Chicwo,  R.  I.  &  P.  R.  Co. 

butg   V.   Appl^arth,   28   Gratt.    (Va.)  v.   Joliet,   79   III.   25,   44;     Everett  v. 

321;   Brayton  v.  Fail  River,  113  Mass.  Council  Bluffs,  46  Iowa,  66;    Cole  v. 

218;    Franklin  Wbarf  Co.  v.  Portland,  Kegler,  64  lona,  £9;   Joyce  «.  Woods, 

67  Me.  46;    Harper  v.  Milwaukee,  30  78  Ky.  386;    New  WiDdaor  r.  Stocks- 

Wis.   365;    Hannibal  v.   RichardB,  82  dale,  95  Md.   196,  215;    Froatburg  v. 

Mo.  330;    Wood  on  Nuisances,  g  742.  Wineland,  98  Md.  239,  244;    Everett 

Infra,  i  685,  note.     A  city  was  held  tr.  Marquette,  53  Mich.  450  (a  staii^ 

tUole  for  erecUnp  a  petl-houM  whereby  case  in  a  sidewalk  is  not  a  nuisance 

filaintiff's  ptemisee  became  unbealth-  per  m);  St.  Paul  n.  Gilfillon,  36  Hinn. 
ul  and  infected  with  the  same  disease,  298 ;  Fieri  v.  Shieldsboro,  42  Hiss. 
and  the  occupancy  rendered  unsafe  493;  Green  v.  I^ke,  60  Miss.  451 
and  unpleasant.  Niblett  v.  Nashville,  Underwood  t>.  Green  42  N.  Y.  140: 
12  Heiak.  (Tenn.)  684.  Haypaaaoidi-  Grossman  v.  Oakland,  30  Oreg.  478: 
nances  to  ja-evetd  as  well  as  to  remove  McCrowell  e.  Bristol,  5  Lea  Cl'^nn.), 
nuisanceB.  Gregory-  tP.  New  York,  40  6S5;  Miller  v.  Burch,  32  Tex.  209 
V.  Y.  273.  See  Wood  on  Nuisoncei,  Pye  v.  Peterson  45  Tex.  312. 
ij  740,  741,  and  cases  cited.  A  city  A  peraan  sick,  even  with  eonlagiaua 
ild  to  have  no  power  to  destroy  a  dam  disease,  in  his  own  house  or  at  a  hotel, 
a  creek  within  its  limits  as  a  is  not  a  nuisance.     Boom  v.  Utica,  2 


& 


_..     Clark  V.  Syracuse,  13  Barb.  Barb.  (N.  Y.)  104. 

(N.  Y.)  32.     Abalemeni  by  indivuIiuilB  Works   ttuit    amount  to  a  private 

arut    by    public     officerg.      Manhattan  nuisance,    causing   actual   dams^   to 

Manuf.  A  Fert.  Co.  v.  Van  Keuren,  23  private    persons,    cannot    lie    justifitd, 

N.  J.  Eq.  251;    Meeker  v.  Van  Reus-  under  a  lieeam  jrom  the  city  cowkH  to 

selaer,  15  Wend.  (N.  Y.)  397.    Destruc-  erect   them.      But  the   fact   of  such 

tion  of  building  by  mob.    Brizhtman  v.  license   is  evidence   of  neat   but   not 

Bristol,  65  Me.  426.    Under  the  laws  of  conclusive    weight    in    tavor    of   the 

New  York  establishing  boards  of  health,  party  erecting  and  owning  the  works 

while  the  board  of  health  of  a  town  can-  claimed   to  be  a  nuisance.     Ryan  v. 

not  go  outside  of  its  own  boundaries  to  Copes,   II   Rich.   Law   (S.   Car.),   217. 

abate  a  nuisance  summarily,  it  may  Nor  is  a  liberty  pole  a  nuisance^er  se. 

restrain  the  violation  of  its  order  and  Allegheny  v.   Zimmerman,  95  Pa.   St. 

enforce  abatement,  though  the  cause  of  287;  Dargan  v.  Waddell,  9  Ire.  Law 

the  nuisance  arises  in  an  adjoining  mu-  (N.  Car.},  244;   Kirkman  n.  Handy,  II 

nicipality.      Gould   v.   Rochester,    105  Humph.  (Tenn.)  406;    Coker  v.  Bilge, 

N.  Y.  46.  10  Ga.  330.    A  fantwry  is  not,  perse, 

'  Per  MUUr.  J.,  in  Yates  v.  Milwau-  a  nuisanoe.    State  v.  Cadwalader,  36, 

kee,  10  Wall.  (U.  S.)  497.    The  decision  N.  J.    L.   283.     Bridt-making :    Wan- 

of  the  Supreme  Court  of  the  United  stead  Health  Board  v.  Hill,  13  C.  B. 

Statea  has  been  followed  and  approved  n.   a.   479.     Pouider-houte,   with   large 

in  the  following  cases:  Cuba  it.  Missis-  quantities  of  powder  therein,   located 

sippi  Cotton  Ou  Co.,  150  Ala.  259;  43  in  a  city,  is  a  nuisance.     Cheatham  v. 

So.   Rep.   706;   Denver   u.    Mullen,   7  Sheam,    1    Swan   (Tenn.),   213,    216; 

Colo.  345,  367;  Ison  e.  Manley,  76  Ga,  Dumesnil  v.  Dupont,  IS  B.  Mon.  (Ky.) 

804;  Western  &  A.  R.  Co.  u.  Atlanta,  800.     The  manufacturing  and  keeping 

113  Ga.  637,  544;  Darst  u.  People,  62  large  quantities  of  gunpowder  in  towna 
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S  685  (375).  Genual  Powor  over  NTdBuico*.  —  Power  to  muni- 
cipal corporations  to  make  "by-Iawa  relative  to  nuisances  generally" 
has  been  decided  to  authorize  an  ordinance  prohibiting  the  keeping, 

or  closely  inbabited  pUces  is  on  in-  by  law^  and  may  be  carried  into  eCFect 
dictable  offence  at  common  law.  Rex  by  an  mjunction,  procured  by  the  city 
e.  Wiiliamg,  1  Russ.  321;  Kine  v.  in  its  corpoiate  name,  reBtiaininK  the 
Taylor, 2 Str.  1167;  Crowder  p.  Tinkler,  owner  from  continuing  the  ihop.  T^ew 
19  Ve«.  617.  Planing  miU:  Rhodes  Ofleana  u.  Lambert,  14  La.  An.  247. 
V.  Dunbar,  67  Pa.  St.  274;  Duncan  p.  Power  of  municipal  corporations  to 
Hayes,  22  N.  J.  Eq.  25.  Ah  to  gas-  remove  nuisance*,  and  luni>  far  their 
works:  Cleveland  v.  Cit.  Gaal.  Co.,  20  decision  as  to  lad  of  nuMortM  i»  eondu' 
N.  J.  Eq.  203.  Steam  flouring  miU:  give.  Welch  ti.  Stowell,  2  Doug.  (Mich.) 
Gilbert  e.  Showerman,  23  Mich.  448.  332;  Kennedy  v.  Fhiladelplua  Board 
Stotkyards:  lb.  29fi;  Ashbrook  v.  of  Health,  2  Pa.  St.  369;  Common- 
Ckimmonnrealth,  1  Bush  (Ky.),  139.  wealth  p.  Van  Sickle,  Bright.  (Pa.)  69; 
Poray  oU  factory :  Brightman  p.  Bristol,  Green  p.  Savannah,  6  Ga.  1;  Roberts 
65  He.  426.  Primes :  Wahle  v.  Rein-  v.  Ogle,  30  111.  459 ;  Clark  v.  Syracuse, 
bach,  76  111.  322.  Oaa  companies;  &c.,  13  Barb.  (N.  Y.)32;  Soltonatall  v. 
Cleveland  it.  Citieens'  Gasl.  Co.,  20  Banker,  8  Gray  (Mass.),  195;  Kennedy 
N.  J.  Eq.  203.  Potteries:  Robs  v.  p.  Phelpa,  10  La.  An.  227;  Mayor  of 
Butler,  19  N.  J.  Et^.  294.  GUus  and  Hudson  v.  Thome,  7  Pa«e  (N.  Y.), 
brojben-uxire  ia  public  place.  Ex  parte  261 ;  Salem  v.  Eastern  R.  Co.,  98  Mass. 
Casinello,  62  Cal.  538.  Smoke  and  431;  Chicago  v.  Laflin,  49  HI.  172 
Ttoiious  vapors  caused  by  burning,  Babcock  v.  Buffalo,  56  N.  Y.  268. 
under  public  authority,  clothing,  bed-  Darst  v.  People  (intoxicating  liquors), 
ding,  AC,  to  prevent  the  spr^d  of  51  III.  286.  The  power  of  municipal 
contapous  diseaBes,  is  not  an  indictable  corporations,  with  respect  to  nuisances, 
nuisance.  State  v.  Knoxville,  12  Lea.  is  treated  in  chapter  xxii.  of  Hr. 
146.  CoaeLiTta  on  a  public  street  held  Wood's  work  on  the  Law  of  Nuisances. 
not  neceasarily  a  nuisance.  Burford  Instance  of  refusal  b^  a  court  of  chan- 
V.  Grand  Rapids,  53  Mich.  98.  See  ceW  to  interfere  with  the  municipal 
pott,  chapt«r  on  Streets.  A  wooden  autboritiea  va  removing  nuisaDces. 
avming  over  a  sidewalk  is  not  a  nui-  Ferguson  p.  Selma,  43  Ala.  398. 
sance  per  se,  Hawkins  p.  Sanders,  45  Under  the  Enxlish  Municipal  Cor- 
Hich.  491;  Brown  v.  Carrollton,  122  porations  Act  the  council  of  any 
Mo.  App.  276.  See  Index,  Awning,  borourh  is  empowered  to  make  by- 
Whether  a  particular  lijne  kiln  is  a  laws  for  the  good  rule  and  government 
nuisance  or  not  is  a  mixed  question  of  the  borough,  and  the  prevention  and 
of  law  and  of  fact.  State  p.  Hott,  61  eappressitm  of  nuisances  {ante,  j  609); 
Md.  297.  A  market-carl  ii(  a  street  and  it  is  held  that  this  }>ower  respect- 
held  not  a  nuisance  per  «e.  State  v.  ing  the  suppression  of  nuisances  is  con- 
Edens,  85  N.  Car.  452.  A  wooden  build-  fined  to  the  suppression  and  prohibi- 
ing  in  a  city  is  not  a  nuisance  per  se,  tion  of  acts  which,  if  done,  must  neces- 
but  may  become  so  by  the  way  in  sariiy  and  inevilai^y  cause  a  nuisance, 
which  it  is  used.  Fields  s.  Stoxley,  and  it  does  not  empower  the  council 
99  Pa.  St.  306.  Flouring  mill:  Under  to  impose  penalties  for  the  doing  of 
the  power  to  prevent  nuisances  and  things  which  may  or  may  not  be  a 
dangerous  manufactories,  a  municipal  nuisance  according  to  circumstances. 
corporation  cannot,  on  petition  of  Thus,  where  the  town  council  imposed 
citizens,  deal  with  a  Souring  mill  as  a  a  fine  upon  every  person  who  inould 
nuisance,  unless  it  is  shown  by  the  "keep  or  suffer  to  oe  kept  any  swine 
record  to  fall  within  some  law  or  or-  within  the  borough  between  tte  first 
dinance  previously  passed.  Lake  p.  of  May  and  the  first  of  October,"  it 
Aberdeen,  67  Miss.  260.  In  Louisiana,  was  heid  that  the  by-law  was  wholly 
where  the  civil  code  (art.  655)  provides  invalid,  as  the  keeping  of  a  pig  did  not 
that  works,  Ac,  causing  annoyance  necessarily  create  a  nuisance.  Addi- 
"  shall  be  r^ulated  by  the  rules  of  the  eon  on  Torts,  34,  citing  Everett  v. 
police  or  the  customs  of  the  place"  Grapes,  3  Law  T.  R.  n.  b.  Q.  B.  669; 
where  located,  an  ordinance  of  a  city  Wanstead  Local  Board  of  Health  u. 
comicil  ordering  a  blacksmith  shop  Hill,  13  C.  B.  N.  S.  479. 
to  be  closed  as  a  nuisance  is  authorised 
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in  any  m&imer  whatsoever,  of  &  bowling-alley  for  gain  or  hire,  such 
a  place  being  a  public  nuisance  at  common  law.'  So  under  power 
to  pass  by-laws  to  prevent  and  remove  nuisances,  an  ordinance  may 

be  passed  inflicting  a  fine  on  any  person  who  should  exhibit  a  gtvd~ 
horse  in  the  streets  of  the  corporation.' 

'  Tanner  r.  Albion,  5  Hill  (N.  Y.),  &re  the  propertjr  of  others,  or  the  hedth 

121;    followed,   Updike  v.  Campbell,  of  the  community,  declare  the  same  & 

4E.  D.  Smith  (N.  Y.),fi70;   People  p.  nuisance,  and  notify  owner  to  abate  it. 

Sergeant,  8  Cow.  (N.   Y.)   139,  which  and  if  he  fallB,  the  individual  officer  oi 

held  that  a  room  kept  for  the  playing  the  corporation   who  abates  the  nui- 

of  biUioTdt  waa  not  a  public  nuisance,  sance  may,  on  beii^  individually  sued, 

thouj^h  a  profit  was  made  of  it,  com-  justify  the  act.    I^rvey  v.  Dewoody, 

mented  on  and  distinguished,  and  by  18  AA.  252. 

Cowen,  J.,  doubted,  in  5  Hill,  «tipra.  Where  a  city  council  has  authority 
Whether  a  boU  aji«y  could  be  prohibited  under  its  charter  to  prevent  and  ro- 
under the  general  authority  to  pass  move  all  Muisances  within  the  city, 
by-laws  relative  to  good  govenmient,  "such  as  aU  decayed  and  dilapidated 
&e.,  was  alluded  to,  out  not  deter-  house*  and  etncturet  calculated  to 
mined.  Bee  Jackson  c.  People,  9  Mich,  produce  disease  of  anv  kind,  or  unfit 
111;  Smith  V.  Madison,  7  Ind.  89.  In  lor  use  or  habitation,"  Ac.,  a  court  of 
State  V.  Hall,  32  N.  J.  L.  158,  it  was  chancery  will  not  interfere  to  prevent 
held  that  a  ten^n  alUy  kept  for  gain  the  ismoval  of  such  nuisance  unless 
and  pubhc  use  in  a  town  b  not,  per  s«,  it  appeals  that  the  complajnant's  right 
a  nuisance.  The  law  on  the  subject  is  illegally  assailed,  or  threatened  with 
is  very  fully  examined  in  the  opinion  an  ineparable  injury,  and  there  is  no 
of  Beadey,  C.  J.,  and  the  case  of  Tanner  sufiicient  remedy  at  law.  Ferguson 
V.  Albion,  eupra,  reviewed  and  disap-  v.  Selma,  43  Ala.  398.  In  this  case  the 
proved.  A  Dowling-alley  not  per  m  court  denied  an  injunction  to  prevent 
a  nuisance.  Ex  parte  PattersoD,  42  the  removal  by  tne  city  autnoritiee 
Tex.  Crira.  Rep.  256.  Where  a  city  of  two  old,  dilapidated,  substantially 
has,  by  its  charter,  the  power  to  dfr-  valueless  houses,  on  a  lot  in  an  improv- 
termine  whether  bmiiing-oiieijs  should  ing  and  flourishing  part  of  the  city, 
be  allowed,  and,  if  so,  under  what  which  were  filthy,  and  crowded  with 
restrictions,  an  ordinance  requiring  filthy  tenants,  and  which  bad  also 
them  to  be  closed  at  a  certain  hour  been  condemned  as  a  nuisance  by  the 
is  vahd.  State  v.  Hay,  29  Me.  457;  board  of  health  of  the  city,  lb.;  xnfra, 
SUten.  Freeman,  38  N.H.  426:  ntpra,  i%  687,  727,  note.  But  a  city  under 
f  632,  note.  Where  proceedings  in  a  charter  authorizing  the  common 
respect  to  nuisances  are  institute  by  council  "to  regidate  ail  whaTvee  on  the 
order  of  the  city  council,  chancery  wUl  shore  of  the  Ohio  River  adjoining  said 
not  enjoin  or  interfere,  "unless  the  city,"  cannot  by  ordinance  define  the 
municipal  corporation  have  clearly  line  of  high-water  mark,  and  declare 
transcended  their  powers."  ICennedy  the  erection  of  buildings  below  said 
V.  Phelps,  10  La.  ^.  227  (building  for  line  a  nuisance,  and  impose  a  fine  upon 
ciiring  hidei) ;  a.  p.  Milne  v.  Davidson  persons  erecting  such  buildings  on 
(private  hospital),  5  Mar.  (La.)  409;  their  own  lands.  Evansville  v.  Martin, 
Potter  V.  Menasha,  30  Wis.  492;  post,  41  Ind.  145.  In  Nevada  v.  Hutchins, 
{  727,  note.  69  Iowa,  508,  it  was  held  that,  under 

*  NoUn  V.  Franklin,  4  Yeiger,  163;  a  power  to  abate  nuisances,  an  incoi^ 
Hoops  V.  Ipava,  55  lU.  App.  94 ;  Stat«  porat«d  town  is  not  authorised  to  pass 
p.  lams,  78  Neb.  678;  111  N.  W.  Rep.  an  ordinance  imposing  a  fine  for  main- 
604.  See  also  Farrell  v.  Cook,  16  Neb.  taining  a  nuisance;  but  qiuere. 
483.  But  under  power  to  prevent  //  a  tewer  ie  declared  to  be  a  private 
and  abate  nuisances,  the  city  cannot  nuuancs  to  property,  the  owner  is  en- 
prohibit  the  keeping  of  a  stallion  for  titled  to  an  injunction  against  the  dty 
Eure_  within  the  city  limits.  Ex  parte  as  he  would  be  against  a  private  in- 
BobinsoQ,  30  Tex.  App.  493.  Under  dividual;  but  a  court  in  granting  such 
power  "to  prevent  and  remove  nui-  injunction  will  postpone  ita  operatitHi 
■ancM,"acorporationmay,  if  a  vacant  a  reasonable  time  in  order  to  enable 
building  is  so  used  as  to  endanger  by  the  tAt^  to  take  adequat«  measures  to 
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S  686  (376).  Sappreulon  of  Hotuas  of  IIl-f«ino.  —  Power  "  to  sup- 
press bavxiy-houaes"  gives  the  corporation  authority,  by  impticatioQ 
to  adopt  by  ordinance  the  proper  means  to  accomplish  the  end; 
and  among  the  methods  which  may  be  adopted  is  one  forbidding 
the  ownns  of  houses  from  renting  or  letting  the  same  for  this  purpose 
or  with  knowledge  that  they  are  to  be  thus  used.'  But  power 
to  the  common  council  of  a  city  "to  make  all  such  by-laws  as  it 
may  deem  expedient  for  effectually  preventing  and  suppressing 
houses  of  ill-fame,"  does  not  authorize  the  council  to  decide  that 
a  ^ven  house  is  kept  for  that  purpose,  nor,  if  kept  for  that  pur- 
pose, does  it  authorize  the  council  to  order  it  to  be  demolished ;  nor 
if  thus  demolished,  will  it  justify  the  officers  of  the  city  who  did  it, 
in  execution  of  the  ordinance  and  resolution  of  the  council.^   Neither 


inteRsts.     Haelf^  v.   New   Bedford,  preea  and  reetnun  disorderly  i . 

108  Mass.  208;    Boston  Rolling  Mills  Leld  to  confer  power  to  make  it  penal 

V.  Cambiidse,  117  Mass.  396;  Attorney-  to  visit  Huch  houses.    State  v.  Botkin, 

General  v.  Birmingham,  4  K.  &  J.  528;  71  Iowa,  87;  s.  p.  Re  Johnson,  73  Cal. 

Spokes  t>.  Banbury,  L.  R.  1  Eq.  42;  228.     A  power  to  "license,  regulate, 

Ooldsmid  V.  Tunbndge,  L.  R.  lEq.  101;  and  suppress"  includes  power  to  pre- 

Attorney-Qeneral   r.   Bradford,   L.   R.  vent   soliciting  for   bawdy-house,   Ac. 

2  Eq.  71 ;  Attoroey-Oeneral  v.  Colney,  Thomaa  v.  Hot  Springs,  34  Ark.  653. 

L.  R.  4  Ch.  146;   Breed  v.  Lynn,  129  Keeping    house    of    lU-fame,    what? 

Maa.  367;  supra,  i  684,  note.  Queen  v.  Rice,  L.  R.  1  C.  C.  21.    8uf6- 

'  Childress   v.    Nashville,    3    Sneed  cient  to  charge  that  the  defendant  did 

einn.),  347;   Shreveport  v.  Rooa,  35  on,  Ac,  in  the  city  of,  4c.,  keep  a  com- 

An.    1010.     The  le^lature  may  mon    diaordeHjr    bawd^-house    on    a 

om/er  exdunve  power  upon  a  city  to  specified  street  in  stud  city,  as  a  place 

prohibit  and  suppress  bawdy-housea;  of  resort  for  both  men  and  women  of 

ID  such  case  the  genenl  Stat«  law  upon  lewd  character.    Queeo  v.  Munro,  24 

the  subject  was  hold  to  be  superceded  Upper    Can.    Q.   B.   44;     Queen    v. 

by  an  ordinance  passed  to  enforce  the  Levecque,  30  Upper  Can.  Q.  B.  44 ; 

power.     Rogers  v.  People,  9  Colo.  450  Queen  v.  Smith,  35  Upper  Can.  Q.  B. 

Xqiutre);    supra,  S  630;    poat,    {{  718,  fil8;    Biggar's  Mun.  Manual   (Canada, 

note,  749-753,  and  no(«8.    Constructioa  1900),  pp.  631,  032. 

of    power    "to    regulate    or    mtpprets  An  ordinance  to  prevent  the  keep- 

hawdjf-Kouaa."      State   v.    Clarke,    54  ins  of  bawdy-houses  neld  to  be  clearly 

Ha  17;  State  p.  De  Bar,  £8  Ho.  395;  within  a  charter  authority  to  adopt 

commented  on,  ante,  S  235,  note;   poet,  by-laws  "for  preserving  peace,  order, 

{  753.     Power  to  make  by-laws  rela-  and  good  govemment.       State  v.  Wil- 


tive  to  nuisances  gives  authority  to  liams,  11  S.  Car.  288.    Under  authority 

impose    penalties    on   the    keepers    of  to  adopt   ordinances   for  the  govem- 

houses    of    ill-fame,    and    on    persona  ment  of  the  corporation  and  to  abate 

owning  houses  used,  with  their  knowl-  or    prevent    nuisances,    do    power   is 

edge,  for  this  purpose.     McAlister  v.  granted  to  enact  that  the  permitting 

dark,  33  Conn.  91.    See  Ely  v.  Niagam  of  prostitution  by  the  nwnftt  or  occu- 

Co.  SupervisoiB,  38  N.  Y.  297;  Shafer  pant  of  any  house  therein  shall  con- 

V.  Mumma,  17  Hd.  331;   Wong  v.  As-  stitute  such,  owner  or  occupant  the 

toria,  13  Oreg.  538;  Ogden  v.  Hat^n,  keeper  of  a  house  of  ill  fame.     State 

111   Wis.    413.      In   prosecutions  for  v.  Webber,  107  N.  Car.  962. 
keeiMng  bawdy-houses,  the  law,  it  has        »  Welch  v.  Stowell,  2  Dou*.  (Mich.) 

tieen  said,  so  far  relaxes  the  ordinary  332.     In  England,  municipal  corirara- 

rule  that  common  reputation  as  U  tiona  have  the  power  to  prevera  tnde- 


the  character  oE  the  defendants,  and  eeni  public  exponas  of  Hie  peri 
of  the  houses  which  they  keep,  is  ad-  other  indecent  exhMtUmi.     in  order 
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does  such  a  power  authorize  an  ordinance  making  it  a  misdemeanor 
for  a  prostitute  to  reside  or  be  found  within  the  corporate  limits,' 
or  to  return  to  a  city.' 

§  687  (377).  KniianMB  upon  BItmb  vitUn  (Hlr  Limits.  —  A  city 
charged  by  law  with  the  duty  of  preventing  obstructions  of  a  river 
within  its  limits  may,  by  its  own  act,  and  without  proceeding  by 
indictment,  abate  or  remove  anything  which  obstructs  the  free  and 
public  use  of  the  river,  such  as  a  fioating  storehouse,  calculated  to  re- 
main stationary  in  the  water,  and  which  exclusively  occupies  a  por- 
tion of  the  river,  such  a  structure  being  a  public  nuisance.*  It  is 
no  answer  to  this  right  of  abatement  that  room  enough  is  left  for  the 
public,  or  that  the  structure  is  beneficial,*  or  that  the  party  erect- 
ing it  is  the  owner  of  the  adjacent  lots.' 

§688  (378).  Powsr  to  domoliah;  Indiotment.  —  But  under  the 
power  to  abate  nuisances,  property  lawfully  erected  and  existing,  or  a 
house  which  is  only  a  nuisance  because  occupied  by  a  business  which 
is  such,  cannot  be  destroyed  or  demdished.  The  public  can  proceed  by 
indictment,  or  the  business  carried  on  in  the  house  be  suppressed.* 

render  a  person  liable  to  on  indictment  tion.  Queen  v.  Orchard,  3  Cox  C.  C. 
for  indecently  exposing  bis  person  in  a  248.  Keeping  a  booth  in  a  public  place 
public  place,  it  is  not  neceeB&iy  that  containing  an  indecent  exhibition  for 
the  exposure  should  be  made  in  a  place  hire  is  an  indictable  offence.  Regina 
open  to  the  public.  Queen  t>.  ThoUman,  v.  Saimdera,  L.  R.  1  Q.  B.  Div.  IS; 
9  Cox  C.  C.  388 ;  B.  c.  9  L.  T.  n.  s.  425.  Biggar'a  Hun.  Manual  (Canada,  1900), 
If  the  act  ia  done  where  a  great  number  pp.  036,  637. 
of  persons  may  be  oSended  by  it,  and  '  Buell  v.  State,  45  Ark.  336. 
several  see  it,  it  is  sufficient.  lb.  If  •  Faralee  tr,  Camden,  49  Ark.  165, 
the  indictment,  however,  charge  the  '  Hart  v.  Albany,  9  Wend.  (N.  Y.) 
offence  Xo  have  been  committed  on  a  571,  a  valuable  and  very  car^uUy  con- 
highway,  such  an  incUctment  will  not  sidered  case,  affirming  s.  c.  3  Paige 
be  sustained  by  evidence  that  the  (N.  Y.),  Ch.  213;  People  c.  Vandei^ 
offence  was  committed  in  a  place  neaf  bilt,  28  N.  Y.  396.  See  Dutton  v. 
the  highway,  though  in  tuU  view  of  Strong,  1  Black  <U.  S.),  23.  The  cor- 
it.  Queen  u.  Parrell,  9  Cox  C.  C.  poratc  body  may  abate  or  remove  the 
446.  An  indecent  eicpoeure  in  a  place  nuisance;  but  without  erpreaa  au- 
of  public  resort,  it  actually  seen  by  tltority  cannot  ordain  a  forfeiturt  of 
only  one  person,  no  other  peraon  being  the  structure,  or  seize  and  «sU  it,  or 
in  a  position  tc  see  it,  is  not  an  in-  convert  the  materials  to  their  own 
dictable  offence.  Queen  v.  Webb,  1  use.  Hart  v.  Albany,  9  Wend.  {N.  Y.) 
Den.    C.   C.   338;     Queen   v.   Watsan,  671,   609,   supra;    Compton  v.   Waco 

2  Cox  C.  C.  376;    Queen  *.  FarreU,  9  Bridge  Co.,  62  Tex.  715. 

Cox  C.  C.  446.     A  part^  wss  indicted  •  lb. ;      Respublica    r.    Caldwell,    1 

foranindecent  exposure  in  an  omnibus,  Dal.   150;    ICing  n.  Russell,  6  East, 

several  passengera  being  therein.    Held,  427;     King   v.    Cross,    3   Camp.   224; 

a    public    place.      Queen    t>.    Holmes,  King   v.   Jones,    8   Camp.   229. 

3  C.  A  K.  300.    But  a  urinal,  with  boxes  '  Hart  v.  Albany,  9  Wend.  (N.  Y.) 
or  divisions  for  the  convenience  of  the  671, 608;  Strange  R.  1247;  3  Bac.  Abr. 
public,   thoug;h  situated  in  an  open  686;  t  Hawk.  P.  C.  363,  note  1. 
market,  was  held  not  to  be  a  public  *  Cuba  o.MismsBippi  Cotton  Oil  Co., 
place  wittun  the  meaning  of  the  allega-  150  Ala.  259;  43  So.  Rep.  706,  quoting 
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g  689  (379).  Extent  ot  Antboiit;  orw  MnisftHMs.—  Finall)',  it  may 
be  remarked  that  the  extent  of  mvnicipal  authority  over  nuisaiuxs  de- 
pends, of  course,  upon  the  powers  conferred  in  this  regard  upon  the 
municipality.  They  may  be  general  or  specific,  or  both.  The  au- 
thority to  preserve  the  health  and  safety  of  the  inhabitants  and  their 
property,  as  well  as  the  authority  to  prevent  and  abate  nuisances,  is 

text;  Chicago  D.  Union  StockTards  Co.,  v.  Webb,  87  Ala.  659.    But  it  cannot  be 

164  ni.  224,  236,  citing  text;    Bright-  ■ummanly  removed  where  it  does  not 

man  «.  Bristol,  66  Me.  426;   Welch  e.  infact  impede  or  obstruct  travel.  Pauer 

Stowell,  2  Doug.  (Mich.)  332;   Allison  v.  Albrecht,  72  Wis.  416.     See  poit, 

V.  Richmond,  51  Mo.  App.  133,  citing  j  727,  note;    Index,  Injunction.    A  city 

text;    Waggoner  «.  South  Goria,  88  eoune!iimay,hy\KBtiliition,directitsoffir 

Ho.  App.  25,  34,  citing  text;   Clark  v.  cere  to  proceed againet  a  specified  etitA- 

Syracuse,  13  Barb.  (N.  Y.)32;  Lawton  lishmeni  aa  a  ntd$ance,  and  cause  the 

V.  Steele,  119  N.  Y.  22S,  238;  Miller  v.  aome  to  be  abated  under  a  general  oidi- 

burcb,  32  Tex.  209.    See  also  Shapard  nance  of  the   corporation;    this  is  a 

o.  People,  40  Mich.  487,  492.  different  thing  from  paaaing  an  ordi- 

A  bcense  from  a  board  of  health  to  nance  inflicting  a  fine  upon  a  particular 

carry   on   a  jnanitfacbrry   of   feriUixera  peraon  for  keeping  a  nuisance,  which 

cannot  be  urged  as  a  defence  to  an  in-  cannot  be  lawfully  done.    Kennedy  o. 

dictment  for  creating  a  public  nuisance  Phelps,  10  La.  An.  227.    See  Conunon- 

by    the    process    of    manufacturing,  wealth  v.  Goodrich,  13  Allen  (Maes.), 

Garrett «.  State,  48  N.  J.  L.  94-  646;  Municipality  No.  1  v.  BUneau,  3 

When  equity  will  interfere  to  prevent  La.  An.  688.  The  power  to  abate  nui- 
and  remove  rMxeoneee  which  affect  the  aancea  must  be  reasonably  exercised,  so 
ptMie  generally.  People  ti.  St.  Louis,  10  as  to  do  the  least  practicable  injury  to 
111.372;  Hoole  v.  Attorney-General,  22  private  lighte.  State  v.  Newark,  38 
Ala.  190;  Attorney-General  v.  Gas  N.  J.  L.  264;  Wood  on  Nuisances,  S 
Consumers  Co.,  19  Eng.  lAwAEq.  639;  741.  Power  to  auppreaa  gamUing- 
Aldrich  V.  Howard,  7  R.  I.  87;  Za-  hotiaea  does  not,  it  is  apprehended,  au- 
brislde  t>.  Jersey  C3ty  &  B.  R.,  13  N.  J.  thorize  the  corporation  to  demolish  the 
Eq.  314;  Jereey  (Sty  4  H.  H.  R.  Co.  ».  houses  so  used.  All  common  gam- 
Hudson,  lb.  420;  Attomey-Geneial  v.  ing-houses  are  nuisances  in  the  eye  of 
Brown,  24  N.J.  Eq.  89;  Moore  v.  Walla  thelaw,  being  detrimental  to  the  public, 
Walla,  2  Wash.  Tbt.  184;  Metropolitan  as  they  promote  cheating  and  other 
City  R.  Co.  f.  Chicago,  96  III.  620;  corrupt  practices,  and  entice  numbers 
Wood  on  Nuisances,  coap.  xxv.;  Du-  of  persons  to  idleness,  whose  time  might 
mesnil  v.  Dupont,  18  B.  Mon,  (Ky.)  be  otherwise  employed  for  the  good  of 
800.  "It  is  now  well  settled  that,  in  the  community.  1  Hawk.  P.  C.  cap. 
addition  to  the  purelv  le^  remedies,  32,  f  4;  Bolsey  v.  Davics,  L.  R.  1  Q.  B. 
which  may  be  resoited  to  m  such  cases,  Div.  84;  Brodie  &  Bowmanvilte,  3 
courts  of  e<]uity  will  take  jurisdiction  of  Upper  Can.  Q.  B.  580.  As  to  liabUitt/ 
such  public  nuisances,  and,  in  proper  of  a  city  authorized  to  abate  nuisances 
coses,  afford  relief  by  injunction,  espe-  /or  jaUwe  to  exercise  the  ■power.  Kiley 
cially  where  the  nuisance  tbreatraied  or  t>.  Kansas,  69  Mo.  102 ;  Parker  t>.  Macon 
committed  is  of  a  nature  to  be  peima^  City,  39  Ga.  725;  Biggar's  Mun.  Man- 
nent  or  continuous."  Dickinaon,  J.,  ual  (Canada,  1900),  pp.  633,  634; 
Steams  County  c  St.  Cloud,  M.  &.  A.  Basaett  tf.  St.  Joseph,  53  Mo.  290; 
R.  Co.,  36  Minn.  425;  Reed  c.  Binning-  Cain  v.  Syracuse,  95  N.  Y.  S3;  post, 
ham,  92  Ala.  339  (obstruction  in  street),  chap,  xxxii.  Where  a  municipal  cor- 
A  fence,  or  other  like  obstruction,  poration  does  an  act,  lawful  in  itself,  in 
erected  across  a  street  is  a  public  nui-  such  a  manner  as  to  create  a  nuisance, 
sance,  and  may  be  such  although  the  it  is  liable  in  the  same  manner  that  an 
obstruction  is  created  under  an  ac-  individual  would  be.  Judgev.  Meriden, 
componying  claim  of  title  to  the  soil.  38  Conn.  90;  Danbuiy  &  n.  R.  Co.  v. 
Equitymll  assume  jurisdiction  toabate  Norwalk,  37  Conn.  109;  Mootry  v. 
such  a  nuisance,  by  injunction  to  pre-  Danbury,  45  Conn.  550.  More  fully, 
vent  its  continuance,  where  the  fact  of  post,  chap,  xxxii. 
its  existence  is  undoubted.    Dcmopolia 
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a  sufficient  foundation  for  ordinances  to  suppress  and  prohibit  what- 
ever is  intrinsically  and  inevitably  a  nuisance.'  The  authority  to 
declare  what  is  a  nuisance  is  somewhat  broader;  but  neither  this  nor 
the  general  authority  mentioned  in  the  last  preceding  sentence  will 
justify  the  declaring  of  acts,  avocations,  or  structures  not  injurious 
to  health  or  property  to  be  nuisances.'  Much  must  necessarily  be 
left  to  the  discretion  of  the  municipal  authorities,  and  their  acts  will 
not  be  judicially  interfered  with  unless  they  are  manifestly  unrea- 
sonable and  oppressive,  or  unwarrantably  invade  private  rights,  or 
clearly  transcend  the  powers  granted  to  them ; '  in  which  case  the  con- 
templated action  may  be  prevented,  or  the  injuries  caused  be  re- 
dressed by  appropriate  suit  or  proceedings.  As  there  is  in  such  cases 
a  judicial  remedy  in  favor  of  the  citizen,  so  on  principle  the  right  of 
the  corporate  authorities  to  resort  at  their  election  to  the  courts  in 
proper  cases,  to  aid  them  when  the  citizen  is  in  the  wrong,  should,  in 
the  author's  judgment,  be  also  recognized.*^It  is  not  unusual  to 
invest  the  municipal  council  with  special  aiahoriiy  in  respect  of  par- 
ticular avocations,  trades,  acts,  omissions,  and  structures,  with  a  view 
to  conserve  the  public  health  and  safety,  of  which  many  examples 
have  been  given  in  the  notes  to  this  chapter.  The  terms  in  which 
such  authority  is  conferred  measure  its  scope,  but  in  view  of  the 
end  for  which  it  is  given,  it  is  not  subjected  to  a  hostile  or  even  a 
narrow  construction.' 

§  690.  Scops  of  Powar  to  abato  HnlaancoB.  —  Under  statutory 
authority  conferred  upon  a  municipal  corporation  to  declare  and  to 
abaie  and  remove  nuisances,  the  acts  and  things  which  may  be  the 
subject  of  the  exercise  of  the  power  have,  for  some  purposes  and  in 
some  jurisdictions,  been  divided  into  three  classes.  First:  those 
which  in  their  nature  are  nuisances  per  se  and  are  so  denounced  by 
the  common  law  or  by  statute.  Second:  those  acts  and  things,  in- 
cluding certain  trades  and  occupations,  such  as  slaughter-houses, 
livery  stables,  laundries,  soap  and  glue  factories,  &ic.,  which  in 
their  nature  may  fairly  be  regarded  as  tending  to  prejudice  the  pub- 
Uc  health  and  comfort,  when,  carried  on  in  populous  centres,  and 

<  AtOe.  {£  301,  304, 

poit,  S  718,  and  note. 

*  Supra,  i  SS4  and 

Ant€^  si  242,  243,  4jt7v,ta\/i  «  ""^.j     ^^c    ^t^afiy    BiAbou    uy    uu.    \^U£U]txllur 

Miller  v.  Syracuse,  168  Ind.  230;  80  N.  Brtmgkam  in  Earl  of  Ripon  r.  Hobart, 

£.  Rep.  411,  quoting  text;  Laugel  f.  3  Hylne  &  Keen,  160,  179.    See  also 

Busimell,  197  ill.  20,  aB'g  06  HI.  App.  Flint  v.  Russdl,  5  Dillon,  151,  where  the 

618;    North  Chicago  City  R.  Co.  v.  authorities  are  coUat«d. 
Lake  View,  105  III.  207;  Hannison  t>.        •  Pott,  J  718,  and  note. 
Lewistown,  153  111,  313. 


'  Ante,  a  301,  304,  677  ef  stq.,  684;         *  Potl.  i  727,  note.    The  prindplet 

J  718,  and  note.  upon  which  courts  of  equity  int«nen 

upra,  i  SS4  and  notea.  by  injunction  in  the  case  of  nuisan< 

....   ..  „.„  .....  fon  fnn  ^  ___  .  ^^  clearfy  stated  by  Ld.  Chancel 
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about  which,  while  impartial  minds  may  differ,  yet  they  may  honestly 
be  r^arded  as  noxious  and  hurtful  to  the  public  interests,  and  as 
nuisances  in  fact.  Third:  those  which  in  their  nature  are  not 
nuisances,  but  may  become  so  by  reason  of  their  locality,  sur- 
roundings, or  the  manner  in  which  they  may  be  maintained, 
managed,  conducted,  &c.' 

With  reference  to  the  frit  da»B,  it  has  been  held  that  under  statu- 
tory autbori^  to  abate  or  remove  nuisances,  the  immici^ity  has 
the  -power  to  abate  as  a  nuisance  anything  that  falls  within  the  legal 
notion  of  a  nuisance  fer  se,  and  to  do  it  in  a  summary  manner.' 

As  to  the  second  ciiss,  i.e.,  trades  and  occupations,  which  are  not 
nuisances  per  ae,  but  which  when  conducted  in  populous  districts 
may  fairly  be  regarded  as  tending  to  hurt  the  health  of  the  citizois 

*  In  IaumI  v.  Bushnell,  197  111.  20,  ia  not  easy  to  draw  the  line  between 

ttte  court  dtmned  the  different  cUosee  of  casee  where  propert]r  illegaU]'  used  m&y 

Duis&nces  as  followa:   "NuU&ncea  may  be    destroy^    summari^    and    where 

thus  be  classified:  firtt,  those  which  in  judicial  proceedings  are  necessary  for 

their  nature  are  nuisances  per  m,  or  are  ita    condemnation.      If   the    property 

so  denounced  fay  the  common  law  or  by  were  of  great  value,  as,  for  ioatance,  if 

statute;   aecond,  those  which  in  their  it  were  a  veasel  employed  for  amu^iiag 

nature  are  not  nuisanceB,  but  may  be-  or  other  illegal  purposes,  it  would  be 

come  ao  by   reason  of  their  locality,  putting  a  dangerous  power  in  the  hands 

surroundings,  or  the  manner  in  which  of  a  custom  officer  to  permit  him  to  sell 

they  may  he  conducted,  managed,  &c. ;  or  destroy  it  aa  a  public  nuisance,  and 

third,  those  which  in  their  nature  may  the  owner  would  liave  good  reason  to 

be  nuisancefl  but  as  to  which  there  may  complain  of  such  act,  as  depriving  him 

be  honest  differences  of  opinion  in  im-  of  his  property  without  due  process  of 

partial  minds.     The  power  granted  by  law.      But   where  the   propnty   is  of 

the  statute  to  the  ^veming  bodies  of  trifling  value,  and  its  destruction  is 

municipal  corporations  to  declare  what  necessary  to  effect  the  object  of  a  cer- 

shall   be  nuisances  and  to  abate  ths  tain  statute,  we  think  it  is  within  the 

same,  Ac.,  authorises  such  bodies  to  power  of  the  legislature  to  order  its 

conclusively    denounce    those    things  summai^  abatement.    For  instance,  if 

falling  within  the  first  and  third  classes  the  l^slature   should    prohibit    the 

to  be  nuisances,  but  as  to  those  things  kilUnE  of  fish  by  explosive  shells,  and 

falling   within    the   second   class,    the  should  order  the  cartridges  so  used  to 

power  poesBssed  is  only  to  declare  such  be  destroyed,  it  would  seem  like  be- 

of  them  to  be  nuisances  as  are  in  fact  littling  the  dignity  of  the  judiciary  to 

BO."      Followed   and   applied   in   Car-  reauire   such   destruction   to   be   pre- 

tiiacfl  V.  Hunseil,  203  III.  474,  478.  ceded  by  a  solemn  declaration  in  a 

•Cuba  V.  Mississippi  Cotton  Oil  Co.,  court   of  justice.      The   same   remark 

160  Ala.  259;  43  So.  Rep.  706;  IJenvcr  might  be  made  of  the  cards,  chips,  and 

P,  Mullen.  7  Colo.  2A^:  Wi-tcm  &  A.  dice  of  a  gambling  room.    .  ,  ,  Norisa 

R.  Co.  V.  Atlanta,  113  Ga.  537;  Cover-  person  whose  property  ia  seized  under 

dale  t>.  Edwards,  155  Ind.  374,  383;  the  act  in  question  mthout  his  Iwal 

De  Blanc  e.  New  Iberia,  106  La.  680,  remedy.      If  in  fact  his  property  has 

6^;  Brownv.CarrolltoQ,  122Mo.  App.  been  used  in  violation  o*  the  act,  he 

276;   lAwton  v.  Steele,  119  N.  Y.  22B;  has  no  just  reason  to  complain;  if  not, 

aff'd   152  TI.   S.    133.      In   Lawton  v.  he  may  replevy  hia  neta  from  the  officer 

Stede.  152  U.  S.  133,  140,  aff'g  119  N.  seizing  them,  or,  if  they  have  been  de- 

Y.  226,  where  the  question  involved  atroyed.  may  have  hia  action  for  their 

was  the  power  of  a  State  officer  sum-  value.    In  such  esses  the  burden  would 

marily  to  seise  and  destroy  nets  used  be  upon  the  defendant  to  prove  a  jus' 

for  fiahing  in  violation  of  a  statutory  tification  under  the  statute." 
provision,  Mr,  Justice  Btowi  said :  "  It 


.dr,yGoogIe 


1046  UUNiaFAL  CORPORATIONS  §  690 

and  to  be  prejudicial  to  the  public  interest,  a  determinatioii  by  the 
munidpality  tiiat  they  are  nuisances,  and  should  be  preveuted  and 
abated,  or  prohibited  as  such,  is  regarded  by  the  courts  as  a  proper 
exercise  of  legislative  discretion  conferred  upon  the  municipality. 
Such  determination  will  be  accepted  by  the  courts  as  binding  and 
conclusive  in  the  absence  of  any  evidence  of  abuse  of  discretion,  or 
discrimination  between  lawful  trades  and  occupations.' 

As  to  the  third  dtus,  i.e.,  acts  and  things  not  in  any  view  of  their 
nature  nuisances  per  ae,  but  which  may  become  so  by  reason  of  their 
locality  and  surroundings  or  ^e  manner  in  which  they  may  be  kept, 
managed,  or  conducted,  while  they  may  be  abated  under  the  power 
conferred  by  statute,  the  proper  construction  of  the  power  in  respect 
to  such  things  is,  that  the  city  has  authority  to  declare  by  general 

'  North  Chicago  City  R.  Co.  v.  Lske  Bances,  but  ext«ndB  toeveiything  to  be 
View,  105  111.  207;  Harmison  v.  Lewis-  r^ulated  or  prohibited  for  the  preaer- 
town,  153  III.  313;  Laugel  v.  Bushnell,  vation  of  the  public  health  or  ^nerel 
197  lil.  20,3ff'K  96  111.  App.  618 ;  Hoops  welfare.  To  the  extent  that  it  is  mate- 
V.  IpsvB,  55  111.  App.  04;  Miller  v.  liBlincreatinsa  valid  ordinance  passed 
Syracuse,  16S  Ind.  230;  80  N.  E.  Bcp.  under  the  power  of  the  police  or  sonitair 
411.  The  thing  or  act  complained  (^  to  regulation,  it  must  be  assumed  that 
become  within  the  power  of  the  corpo-  questions  of  fact  calling  for  the  exer- 
ration  to  prohibit  or  abate  as  a  uui-  cise  of  the  poUce  power  were  det«r- 
sance,  must  come  within  the  legal  no-  mined  by  the  municipnl  authonties, 
tion  of  a  nuisance,  or  must  be  of  such  a  and  the  correctness  of  their  determina- 
nattire  as  necessarily  to  become  such,  tion  as  to  matters  of  fact  is  not  open 
Opelousas  v.  Norman,  51  La.  An.  736.  to  inquiry  by  way  of  defence  to  a 
Open  cat&e-yarda  and  ■pejia  within  the  prosecution  for  violating  an  ordinance, 
corporate  limits  where  cattle  in  num-  fii,pnrte  Lacey,  108  Cal.  326. 
bers  are  kept  for  feeding  and  fattening  /^fhe  police  power  of  a  city  in  CiHir- 
purposes  held  to  belong  to  that  class  or  lornia,  under  tne  eorutitniional  author* 
things  which  must  necessarily  become  ity  to  make  and  enforce  within  ite 
nuisances  and  which  may  be  abated  by  limits  all  such  local  police,  sanitary,  and 
virtue  of  the  power  to  prevent  and  other  r^uiations  oa  are  not  in  conflict 
abate  niiisances  under  an  ordinance  de-  with  general  laws,  is  not  confined  to  the 
daring  it  a  nuisance  to  so  keep  cattle  relation  or  suppresMon  of  thoM 
within  the  corpoiate  limits.  Opelousas  things  which  the  law  declares  to  be  nui- 
D.  Norman,  61  La.  An.  736.  In  Ex  aances  in  themselves.  Whenever  a 
parU  Lacey,  108  Cal.  326,  it  is  said  that  thing  or  act  is  of  auch  a  nature  that  it 
the  business  of  establishing  or  conduct-  may  become  a  nuisance  or  may  be  in- 
ing  a  steam  thoddy  mocking  or  tUam  junous  to  the  public  health  if  not  sup- 
earpet-beating  madiine  may  properly  be  pressed  or  r^ulated,  the  legislative 
classed  with  livery  stables,  laundries,  body  may,  in  the  exercise  of  its  police  ' 
soap  and  glue  factories,  &e.,  a  class  of  power,  make  and  enforce  ordinances  to 
business  undertakings  In  the  conduct  regulate  or  prohibit  auch  act  or  thing, 
of  which  police  and  sanitary  regulations  although  it  may  never  have  been  offen- 
are  made  to  a  greater  or  less  degree  by  sive  or  injurious  in  the  past.  Odd 
each  city  in  the  country  and  which  may  Fellows  Cemetery  Assoc,  v.  San  Fran- 
be  declared  to  be  nuisances  by  the  city  Cisco,  140  Cal.  226,  23!\  In  State  v. 
imder  its  power  to  prevent  or  abate  Jersey  City,  29  N.  J.  L.  170,  it  is  said 
nuisances.  It  is  not  necessary  to  the  that  the  power  to  declare  nuisances 
exercise  of  the  police  power  in  regulat-  and  provide  for  their  removal  does  not 
ing  a  business,  «.  g.,  aUam  eorpet-b«at-  include  the  power  to  denounce  the 
irm  wadana,  that  it  shall  constitute  a  doing  of  an  act  which  may  be  a  nui- 
e  per  te,  but  the  power  to  regu-  sance ;  it  is  confined  to  stationary  nui- 
prohibit  confeired  upon  the  eances,  such  as  can  be  removed. 
'  includes   not  only   nui- 
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ordinance  what  shall  constitute  a  nuisance;  that  is  to  say,  the  city 
may  by  such  ordinance  define,  classify,  and  enact  what  things  or 
classes  of  things,  and  under  what  conditions  and  circumstances,  such 
specified  things  shall  be  deemed  nuisances.' 

A^  to  the  third  class,  it  is  for  the  courts  to  determine  whether  a 
nuisance  exists  in  fact,  and  the  city  has  no  power  of  summary  abate- 
ment or  removal'  In  the  determination  of  the  question  whether  a 
particular  act  or  thing  constitutes  a  nuisance  and  should  be  abated, 
the  local  authorities,  whose  duty  it  is  to  compel  the  abatement,  act 
in  an  administrative  and  not  in  a  judicial  capacity,  and  are  under  no 
obligation  to  give  the  person  who  maintains  the  alleged  nuisance 
notice  or  a  bearing  before  making  a  determination,  and  may  act  on 
their  own  inspection  or  knowledge.*  Any  such  determination  is  not 
conclusive,  or  finally  binding  on  the  courts.  It  is  not  entitled,  in  the 
absKice  of  an  express  statutory  provision  to  the  contrary,  to  any 
greater  presumption  of  validity  than  the  presumption  of  legality 
which  attends  the  acts  of  all  persons  acting  in  an  official  capacity.* 
And  any  person  who,  in  abating  an  allied  nuisance,  destroys  or 

*  Denver  v.  Mullen,  7  Colo.  245;  regard  to  the  manner  in  which  the 

Evansville  v.  Miller,  146  Ind.  613.  business  is  carried  on,  i^  ultra  vires  and 

Under  statutoiy  authority  to  de-  void.  Such  a.  buildirig  is  not  per  te  a 
elate  what  Hholl  constitute  a  nuisance  nuisance.  Cuba  v.  ftussisBipjii  Cotton 
an  ordinance  declaring  a  -partially  burnt  Oil  Co.,  150  Ala.  259;  43  8o.  Rep.  706. 
(ntUdxTig  to  be  a  nuisance  irrespective  of  Storing  of  gunpmvder  not  a  nui- 
its  actual  condition  or  location  is  in-  eance  per  se.  Knney  v.  Koopman,  116 
valid.  The  court  declared  the  oidi-  Ala.  310.  A  ^nbouse  for  ginning  col- 
nance  to  be  invalid  because  it  had  no  ton  is  not  a  nuisance  per  se.  Rouse  c. 
reference  or  r^ard  to  the  condition,  Martin,  75  Ala.  510.  '  iSleam  enjriTie  not 
character,  situation,  or  Burraundines  a  nuisance  Tier  se.  Brightman  n.  Bristol, 
which  might  tend  to  render  the  build-  65  Mc.  426,  435. 
ing  unsafe  in  any  manner  to  the  public  *  'Cuba  v.  Mississippi  Cotton  Oil  Co., 
or  a  detriment  to  tbe  health  or  con-  150  Ala.  259;  43  So.  Rep.  706;  Denver 
venience  of  the  public.  Evans^dlle  e.  e.  Mullen,  7  Colo.  245;  Western  A 
Miller,  146  Ind.  613.  PtMie  pietwx  A.  R.  Co.  f.  Atlanta,  113  Ga.  537;  Des 
and  open-air  dances  are  not  in  their  Plaines  v.  Poyer,  123  HI.  348;  Evans- 
nature  nuisances,  and  cannot  be  so  de-  ville  v.  Miller,  146  Ind.  613;  Brown  v. 
dared  by  ordinance.  If  the  manner  in  Carrolllon,  122  Mo.  App.  276;  Lawton 
which  taey  are  conducted  becomes  a  v.  Steele,  119  N.  Y.  226;  Pauer  v.  Al- 
□uisance,  the  ordinance  should  be  di-  brecht,  72  Wis.  416. 
reeled  thereto.  Des  Plaines  o.  Pt^er,  '  People  v.  ■  Yonkers  Board  of 
123  111.  348.  Under  power  to  pa«i  Health,  140  N.  Y.  1;  Yonkera  Board 
ordinaDces  to  prevent  and  remove  nui-  of  Health  v.  Copcutt,  140  N.  Y.  12, 
Bances,  a  city  has  no  right  to  declare  20;  People  v.  Dept.  of  Health,  189 
that  a  particular  ttrudvre  or  business  N.  Y.  187,  194. 

not  condemned  by  any  law  or  general  *  Salem  «.  Eastern  R.  Co.,  98  Mass. 

ordinance  is  a  nuisance  and  to  have  431;   Miller  n.  Horton,  152  Mass.  540; 

the  structure  removed  or  the  business  Hutton  v.  Camden,  39  N.  J.  L.  122; 

stopped   or  interfered   with.     Lake  u.  People  v.   Yonkers  Board   of  Health, 

Aberdeen.  57  Miss.  260,  263.    An  ordi-  140  N.  Y.   1,  7;    New  York  Health 

nance  adppted  under  power  to  rtinove  Department   v.    Trinity    Church,    145 

nuisances,  declaring   to   be   nuisances  N.  Y.  32,  48;    People  v.   Department 

buildines  used  tor  the  storage  of  cotton  of  Health,  189  N.  Y!  187,  195. 
teed,  while  awuting  shipment,  without 
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injures  private  property  or  interferes  with  private  ri^ts,  even  if  he 
be  a  public  officer,  save  when  he  acts  under  the  judgment  or  order 
of  a  court  having  jurisdiction,  acts  at  his  peril,  and  will  be  held  liable, 
unless  it  is  shown  when  his  act  is  challenged  in  court  tliat  the  thing 
abated  was  in  fact  a  nuisance.' 

§  691.  Slangbtar-HoQMfl.  —  It  has  been  held  that  glaughier- 
kovses  belong  to  the  class  of  occupations  which  have  a  tendency  to 
affect  the  public  health,  and  a  determination  by  the  municipality, 
under  authority  to  declare  and  abate  nuisances,  that  they  are  nut' 
sanceB  and  shall  be  prohibited  within  the  ci^  limits,  is  an  exeidse  of 
legislative  discretion  which  is  regarded  as  final  and  binding  upon 
the  courts,'  When  expressly  authorized,  cities  may  prohibit  the 
maintenance  or  operation  of  slaughter-houses  within  the  corporate 
limits.'  Under  properly  delegated  authority  the  city  may  prohibit 
the  maintenance  of  slaughter-houses  without  a  license,*  or  it  may 
prescribe  the  localities  where  the  business  shall  be  carried  on '  and 
it  may  change  the  districts  designated  for  the  business,  but  in  so 
doing  must  act  reasonably  and  not  arbitrarily.*  Under  statutory 
authority  and  in  the  absence  of  any  constitutional  restriction,  the 
city  may  contract  that  a  corporation  shall  have  the  exchieive  fower 
of  shvghtering  within  the  corporate  limits.^    But  such  contract  is 

'  Peopla  B.  Yonkera  Board  of  Health  limite.  Elkhart  v.  Lijwchiti,  164  Ind. 
140  N.  Y.  1;  Delaware  L.  &  W.  R.  Co.    671. 

«.  Buffalo,  168  N.  Y.  266, 271.  Iniusti-  *  Watertown  v.  Mayo,  109  Haas. 
tying  the  abatement  of  an  alleged  nui-  315;  Cambridge  v.  Trelegan,  181  Han. 
Buice  when  challenged  in  court  it  665;  St.  Paul  v.  Smith,  27  Hinn.  364; 
would  seem  to  be  sufficient  to  show  8t.  Louia  v.  Howard,  119  Mo.  47. 
in  i^;ard  to  the  Srst  class  mentioned  '  Slauchter-House  Case*,  16  Wall, 
in  the  text  that  it  was  a  nuisance  per  (U.  S.)  36.  Ex  parte  Shrader,  33  Gal. 
wimderthecommon  laworby  statute;  278;  Viilavaso  e.  Barthet,  39  La.  An. 
and  as  to  the  second  class  that  it  was  247;  St.  Louis  v.  Howard,  119  Ho. 
denounced  as  a  nuisance  by  otdinance,  47;  Oronin  v.  People,  82  N.  Y.  318, 
and  that  the  ordinance  is  vaUd.  aEfg  20  Hun  (N.  Y.),  137. 

'  Hanniston  v.  Lewiston,  153  lU.  •  Villavaao  v.  Barthet,  39  La.  An. 
313;     Huedng  v.    Rock    Island,    128  247. 

111.  465;  Portland  v.  Cook,  48  Or%.  *  Slaughtei^House  Cases,  10  Wall. 
550.  (U.  SO  36;    Under   gtaluiory  auiWt^ 

'  Ex  parte  Heilbron,  65  Cal.  600;  the  city  may  prohibit  the  slaughtering 
Rund  V.  Fowler,  142  Ind.  214;  Belling  of  animals  unless  buildings  are  con- 
V.  Evansville,  144  Ind.  644;  Elkhart  structod  in  accordance  with  the  ordl- 
V.  Lipoehitz,  164  Ind.  671;  Portland  nance.  The  operation  of  the  oidinance 
V.  Meyer,  32  Oreg.  368;  Spokane  v.  is  not  suspended  because  there  is  no 
RobinaoD,   6  Wash.   547.      Under  the   such   building   in   the  city.     Boyd  s. 

Eower  to  exclude,  the  city  may  pro-  Montgomery,  117  Ala.  877. 
ibit  the  further  use  of  establishments  Ordinance  planting  to  the  appU- 
already  in  operation.  Portland  v.  cants  the  pnvileRe  to  maintain  a 
Meyer,  32  Oreg.  368.  But  power  "to  daugkUr-hottm  within  certain  limits 
direct  the  location  of  slaughter-houses  hdd  not  to  crtate  a  monopoly  in  violo- 
and  to  regulate  the  same "  does  not  tion  of  the  provisions  of  the  Louisiana 
authorise    exclusion    from    the    city   constitution,  there  being  no  provisiao 
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not  beyond  the  future  exercise  of  the  police  power  when  it  is  neces- 
sary to  exercise  it  for  the  general  welfare.' 

S  692.  Stablu.  —  A  liven/  or  sale  or  ether  tidble  is  not  a  niUaance 
per  ae;  it  depends  upon  its  location  and  the  manner  in  which  it  is 
built,  kept,  or  used.'    But  livery.sale,  and  other  stables  have  generally 

preventing  the  citj  from  giving  b  houses,  and  to  r«gulat«  the  location 
pennit  for  other  eatabliahmenta  within  thereof,  does  not  authorize  the  city 
the  same  limits  or  elsewhere.  Dar-  to  appropriate  its  funds  for  the  erection 
cantel  s.  People's  S.  H.  ft  R.  Co.,  44  and  maintenance  of  a  public  slaughter- 
La.  An.  632.  house.     Hueeing  v.   Rock   Island,   128 

In  Chicago  v.  RumpfT,  A5  111.  00,  111.  465.  But  m  Milwaukee  v.  Gross, 
power  was  granted  to  a  city  to  rtgulata  21  Wis.  241,  243,  it  is  said  that  powOT 
and  lietntt  Ihe  Aaughiering  a/  animaU  "to  direct  the  location  and  manage- 
within  the  corporate  Lmits,  The  ment  of  slaughter-houses  and  markets" 
council  passed  an  ordinance  whereby  gave  the  common  council  authority 
a  particular  building  was  designated  to  establish  city  slaughter-houses,  and 
for  the  slaughtering  of  all  animaU  in-  hence  it  might  contnct,  pursuant  to 
tended  for  mie  or  consumption  in  the  ordinance,  that  all  animals  should  be 
dty.tite  ovnuB  ot  which  were  granted  slaughtered  at  a  certain  slaughter^ 
an  excluave  right  for  a  specified  period  house  free  of  chairge  to  all  city  butch- 
to  have  all  such  animals  slaughtered  at  ere  and  prohibit  slaughtering  else- 
tbcar  Establishment,  they  to  be  paid  where, 
a  specific  sum  for^the  privilege  by  all  Stt  a 

p^sons  exerdmng  it.    It  was  held  that  tbet  v.  ^                                       ,          . 

this  ordinance  could  not  be  r^arded  Sawyer  v.  State  Board  of  Health,  126 

as  an  exercise  of  the  power  to  regulate  Mass.    182 ;     Wreford    v.    People,    14 

or  license  the  buuness,  and  that  the  Uich.  41 ;   St.  Paul  v.  Smith,  27  Minn. 

contract    embodied    in    the    orditumct  364;     St.    Paul    v.    Byrnes,    38   Minn, 

tended  to  create  a   monopoly  and  uiai  176;   St.  Louis  v.  Kreutz,  12  Mo.  App. 

void.     The  court  expressed  the  opinion  591;     Attorney-General    v.    Steward, 

that  under  the  charter  the  city  had  20  N.  J.  Eq.  415;    Portland  v.  Cook, 

authority  to  limit  the  construction  and  48   Oicg.    550;     McCrowell  v.   Bristol, 

to  i^ulate,  license,  restrain    abate,  or  5  Lea  (Tenn.),   685;  State  v.   Shelby- 

promoit    slaughtering     establishments  ville,   4    Sneed    (Tenn.),    176;    Hill   v. 

within  the  prescribed  limits;    and  to  State,  4  Sneed  (Tenn.),  443;  King  v. 

that  extent  the  corporate  authorities,  Neill,  2  C.  &  P.  485. 

whenever  necessary  for  the  health  of  '  Flint  v.  Russell,  5  Dillon  C.  C.  R. 

the  inhabitants,  might  so  regulate  the  151;  Phillips  v.  Denver,  19  Colo.  179; 

busines  as  to   prohibit    its   exercise,  Harrison  v.  Brooks,  20  Ga.  537;  Boun- 

ezcept  at  a   specified   place,  but  the  saville    n.     Kohlheim,     68    Ga.     668; 

power  conferred   was   not   to  be  con-  Shiias  v.  Olinger,  50  Iowa,  671 ;  Metro- 

strued  to  authorise  an  oidiiuuice  en-  politan   Savings   Bank  v.   Manion,   87 

tirely  prohibiting  the  slaughtering  of  Hd.  68,  71 ;   King  v.  Hammill,  97  Md. 

animals  within  said  limits  of  the  city.  103,  109;  St.  Louis  v.  Russell.  116  Mo. 

'  Butchere   Union   Co.   v.    Crescent  248;    Pickard  v.  Collins,  23  Barb.  (N. 

City  Ca,  111  U.  8.  746.     Ordinance  Y.)  444;    Morris  v.  Brower,  Anthon's 

granting  right  to  ertablish  and  main-  N.  P.  (N.  Y.)  368;   Dargan  v.  Waddell, 

tain   a   pacldng-house     on    particular  0    Ire.    (N.    Car.)    244;    Rodenhausen 

Cemises  w  a  mert  licenae  whitA  may  s.   Ciaven,   141   Pa.   St.   546;    Aldrich 

revoktd  by  the  city  in  the  exercise  v.  Howard,  7  R.  I.  87;    a.  c.  8  R.  I. 

of    the    pohce    power.      Portland    v.  24S;    Harvey  d.   Consumer's   Ice  Co., 

Cook,    48    Oreg.    550.      The   right   to  104  Tenn.   683;     Krkman  v.   Handy, 

operate  under  such  license  may  be  11  Humph.  (Tenn.)  406;    Burdett  v. 

annulled  by   prohibitinic  the  continu-  Swenson,  17Tex.  489;  Miller  v- Burch, 

ance  of  exisbng  estabHsfamenta  in  a  32  Tex.  209;    Gifford  v.  Hulett,  62 

preKribed  locality.    Portland  t>.  CoA,  Vt.  342. 
48  0k«.  660. 

Power  to  abate  or  remove  slaughter* 
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been  recognized  as  a  proper  siAject  of  regtUation  by  the  legislature 
or  by  municipal  corporations  under  statutory  authority.'  Under  the 
power  to  regulate  livery  and  sale  stables,  a  city  may  confine  them 
to  certain  prescribed  localities,' 

§  693.  Kaepiiiff  Hosa  and  8wln«.  —  It  has  been  said  that  a  pigsty 
in  a  city  b  a  nuisance  per  se  * ;  and  again,  that  the  mamtenance  of  a 
hog-pen  or  pig-sty  in  close  proximity  to  a  dwelliDg-bouse  is  a  nuisance 
per  se.*  But  the  better  view  seems  to  be  that  hog-pens  and  pig-styes 
are  only  nuisances  when  so  kept  as  to  cause  annoyance  to  the  public 
or  to  the  occupants  of  adjoining  property."  When  so  maintained  as 
to  constitute  a  nuisance,  an  indictment  will  lie.*  The  keeping  of  hogs 
and  swine  is  a  generally  recognized  subject  of  regidaiion  by  municipal 
ordinance.  The  legislature  may  authorize  the  board  of  health  of  a 
town  to  assign  the  place  where  swine  may  be  kept  and  may  prohibit 
the  keeping  of  swine  elsewhere.^  Under  the  general  welfare  clause 
and  general  authority  to  enact  police  ordinances,  a  city  may  prohibit 

*  The  Ii^Iature  ma^  prohibit  the  authority  to  direct  the  location  of 
erection  or  use  of  any  builaing  in  a  citjr  livery  atablee,  it  haa  the  power  to  pro- 
aa  a  stable  for  more  than  four  hoiEea  hibit  their  location  within  residence 
without  a  liceoae  front  the  board  of  districts,  and  that  an  ordinance  pro- 
health.  Such  statute  is  congtitu-  hibiting  their  location  in  any  block 
tional,  though  no  provision  for  com-  without  the  consent  of  the  lot  owners 
pensauon  is  made,  or  right  of  appeal  is  valid  as  a  prohibition  which  may  bo 
given.  Newt«n  v.  Jo^ce,  166  taass.  avoided  by  the  consent.  An  ordinance 
83.  See  also  Laogmaid  v.  Reed,  159  prohibiting  the  location  of  a  livery 
Mass.  409,  411.  But  a  lioense  granted  stable  in  any  block  in  which  a  Ecbo<3 
under  such  statutoiy  authority  with-  building  is  situated  or  in  any  block 
out  limit  as  to  its  term  is  not  revocable  which  is  opposite  to  a  block  in  which 
BO  long  as  the  licensee  complies  with  a  school  building  is  eituat«d  without 
its  conditions,  when  there  is  no  statu-  reference  to  the  manner  in  which  such 
toiy  provision  makinf  it  revocable,  a  stable  is  constructed,  kept,  or  used, 
Lowell  V.  Archambault,  189  Mass.  and  without  specifying  the  distance, 
70.  As  to  right  oiadjoining  proprietor  cannot  be  resided  as  reasonable  and 
to  restrain  erection  of  licensed  stable,  is  invalid.  Phillips  v.  Denver,  19  Colo. 
see  White  o.  Kenney,   157  Mass.   12.  ITS. 

Under  the  power  to  abate  nuisances,        •  Commonwealth    p.    Van    Sckle, 

a  municipahty  may  compel  the  objec-  Bright.  (Pa.)  69. 
tionable  use  to  be  stoppM,  but  cannot        *  Whipple  v.  Mclntyre,  69  Mo.  App. 

authorize  the  removal  of  the  building.  397. 
Miller  v.  Burch,  32  Tex.  209.  '  Richards  v.  Holt,  61   Iowa,  529; 

■  Chicago  V.  Stratton,  162  lU.  494,  Comfort  v.   Kosciusko,   88  Miss.   611. 

rev'g  53  111,   App.   S39;    St.   Louis  v.  Ex  parte  O'Leary,   65   Miss.  80;    At- 

RuBsell,  116  Ho.  248.  tomey-General  v.   Steward,   20   N.   J. 

Ordinance   requiring  content  of  ad-  Eq.  416;    State  o.  Speyer,  67  Vt.  502; 

jaeerit   ovmers   to   erection   of   stables  McKnight    v.    Toronto,    3   Ont.    Rep. 

ndd   to   be   an    unauthorized   del^a-  284. 

tion  of  legislative  power  and  invalid.         *  Commonwealth     t>.     Van     Kckle, 

St.  Louis  D.  Russell,  116  Mo.  248.    See  Bright.   (Pa.)  69;    Commonwealth  v. 

also   St.    Louis   B.    Howard,    119   Mo.  Perty,    139  Mass.   198;      In  rt  Rolfs, 

41.     But  in  Chicago  v.  Stratton,   102  30  Kan.  758. 

III.  494,  rev'K  58  111.  App.  539,  it  was        '  Commonwealth    v.    Young,     136 

held  that  where  a  city  lias  statutory  Mass.  526. 
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the  keeping  of  swine  in  particular  districts.*     But  any  ordinance 
must  stand  the  test  of  reasonableness.' 

§  694.  SnppraiBloB  of  tlw  Smoks  Nnisancs.  —  At  common  law, 
the  discharge  of  smoke  in  any  quantity  is  not  a  nuisance  unless  it 
affects  the  health  or  materially  interferes  with  the  comfort  of  the 
people  living  in  the  neighborhood  or  injures  neighboring  property. 
When,  however,  either  of  these  elements  exists,  it  is  a  nuisance 
which  may  in  proper  cases  be  enjoined  at  the  suit  of  a  person 

>  Commonweftlth  n.  Patch,  97  Haaa.  framed  accordingly.    Ex  'parte  (yheArj, 

221.    Under  power  to  abate  nuisances  65  Hiss.  80.    In  Comfort  v.  Kosciusko, 

wtiich  may  become  injurioUB  to  the  88  Hiss.  611,  it  was  held  that  an  df- 

public   health,   a   city   may   prohibit  dinance    prohibiting    the    keepipK    of 

the  keeping  of  swine  within  one  mile  h«s    atia    swine    generally,   witbout 

of  the  court-house.     Ex  parte  Glass,  reference  to  the  question  whether  they 

49  Tei.  Crim.  Rep.  87;  90  S.  W.  Rep.  are  or  are  not  a  nuisance,  was  "unau- 

1108.     Under  a  sunilar  power,  it  may  thorized  and  void,  although  the  power 

prohibit    the     keeping    of    hog-pens  conferred  was  to  make  reatrictions  to 

within  200  feet  of  a  etrcet  or  alley,  secure  the   public   health,   to   prevent 

Miller  v.  Syracuse,   163  lad.  230;  SO  and  abate  nuisances,  and  to  suppress 

N,  E.  Rep.  411.    It  has  been  held  that  hog-pens  (disapproving  Darlington  v. 

an  ordinance  prohibiting   hog-pens  in  Ward,  48  3.  Car.  570). 
a  dty  of  15,000  inhabitants  is  not  un-        A  r^;ulatian  by  the  Stat«  board  of 

reasonable,  although  the  effect  may  be  health  under  legislative  authority,  ap- 

to  prevent  the  keeping  of  a  clean  and  plicable  to  the  whole  State,  without 

inoffensive    pen    with    only    one    hog  reference  to  location  or  condition,  that 

therein.     State  v.  Holcomb,  68  Iowa,  no  one  shall  maintun  a  pig-pen  within 

107.  100  feet  of  a  well  or  spring  of  water 

'  Ordinances  to  the  following  effect  used  for  drinking  purposes,  or  within 

have  been  sustained  as  valid  and  rea-  100   feet  of  any  etream  or  inhabited 

Bonable:     Prohibiting   the   keeping   of  house,  is  unreasonable  and  void.    It  was 

hogs   within   a   town;     State   v.   Hoi-  so  held  upon  the  two-fold  consideration 

comb,  68  Iowa,    107;    Darlington  v.  that  pig-pens  located  as  described  in  the 

Ward,  48  S.  Car.  670;   prohibiting  the  ordinance  might  not  endanger  the  pub- 

keeping  of  hogs  witlun  the  corporate  lie  health,  ana  that  while  a  pig-pen  sit^ 

limits  between  April  lat  and  October  uated  in  a  city  or  village  might  be  a 

1st;    Smith  v.   Oillier,    118   Ga.   306;  nuisance  to  public  health,  it  misht  be 

5rohibiting  the  keeping  of  hogs  within  perfectly  harmless  when  eituat«a  on  a 

OO  yards  of  the  residence  of  another;  farm.    State  v.  Speyer,  67  Vt.  502. 
State  V.  Hord,   122  N.  Car.   1092;    or         Under  power  to  make  all  salutary 

within  125  yaids  of  a  dwelling-house;  and  needful  by-laws,  a  city  may  pro- 

Brunsonn  Youmans,  76  3.  Car.  128.  hibit  the  permitting  of  swine  to  ko  upon 

But  under  some  cireuTtutances  ordi-  or  obstruct  or  encumber  the  siciewalks. 

mmcei  Kavt  been  kdd  to  be  unreasonable.  Commonweal  tho.  Curtis,  9  Allen  (Mass.), 

Under  statutory  authority  to  prevent  266.     Under  power  to  prevent  and  re- 

orr^ulate  the  keeping  ot  pigs,  swine,  movenuisancee,  a  city  may  declare  hog* 

and  piggeries,  in  case  they  may  prove  pens  to  be  nuisances  when  offensive  to 

to  be  nuisances,  a  city  cannot  adopt  the  public.     Burlington  v.  Stockwell, 

an  ordinance  probibitine  the  keeping  5  Kan.  App.  569.    When  power  is  given 

of  pigs  or  swine  within  the  city  limits,  to  prohibit  the  keeping  of  swine  in  a 

McK^ight   t).    Toronto,    3    Ont.    Rep.  town   absolutely,   they   may   be   pro- 

284.     An  ordinance  declaring  it  to  be  bibited    without    a    permit    from   the 

a  nuisance  to  erect    hi%-penB   within  board  of  health.     Quincy  v.  Kermsrd, 

any  enclosure  within  the  city  limits  151  Haas.  563.    Of  the  necessity  of  the 

exoept  at  certain  places,  is  invalid  as  ordinance,  it  has  been  said   that  the 

being  t«o  broad  and  sweeping.    They  local  authorities  am  the  sole  judges 

)r  may  not  be  a  nuisance,  and  any  unless  it  is  unreasonable  in  its  terms, 

uice  on  tbe  subject  ahouid  be  State  v.  Hord,  122  N.  Car.  1092. 
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aggrieved.*  And  there  are  decisions  to  the  effect  that  emission  of 
large  quantities  of  smoke  in  a  densely  populated  city  to  the  annoy- 
ance of  the  inhabitants  is  a  common  nuisance  and  indictable  as  such.* 
Under  the  weight  of  authority,  it  is  within  the  -power  of  the  legislature 
to  prokihit  the  owner  or  occupant  of  any  building  from  permitting 
the  emission  or  discharge  of  thick  or  dense  black  smoke  or  cinders, 
to  declare  such  issue  or  emission  to  be  a  public  nuisance,  and  to  im- 
pose a  penalty  for  a  violation  of  the  statute.  Such  a  statute  is  a 
proper  exercise  of  the  legislative  power  to  protect  the  health  and 
comfort  of  the  municipality.'     Under  appropriate  delegations  of 

'  Sullivan   V.   Royer    72   CaL   248;  by  burning  infected  clothii^,  bedding, 

Northwood  v.  Barber  Asphalt  Paving  Ac,  by  the  public  authorities  for  the 

Co.,  126  Mich.  2S4;  Rosa  v.  Butler,  10  protectioa  of  the  public,  the  method 

N.  J.  Eq.  294;   Cogswell  v.  New  York,  adopted  being  that  uauaUy  resorted  to 

N.  H.  &B..  K.  Co.,  103 N.  Y.  10;  Hyatt  by  medical  men  in  such  cases,  is  not  a 

V.  Myers,   71   N.  Car.  271;  Rhodes  v.  nuieance  if  done  with  reasonable  care. 

Dunbar,  57  Pa.  St.  274,  287;  Sullivan  So  held  where  a  city  was  indicted  by 

e.  Jones  &  Laughlin  Steel  Co.,  20S  Pa.  the  State  for  burning  infected  clothing 

640.  outside  the  city  limits.    Statev.  Knox- 

Smoke  unaccompanied  with  noise  or  ville,  12  Lea  (Tenn.),  146. 
noxious  vapor,  although  not  an  injury  '  In  Moses  v.  United  States,  J6  App. 
to  health,  may  constitute  a  nuisance.  D.  C.  428,  it  was  held  that  an  Act  of 
The  material  Question  is  whether  the  Congress  applicable  to  the  District  of 
annoyance  proauced  is  such  as  niateri-  Columbia,  which  declared  that  "any 
ally  to  interfere  with  the  comfort  of  owner,  agent,  lessee,  or  occupant  of  any 
human  ssisteDce.  Crump  v.  Lambert,  building  of  any  description  from  the 
L.  R.  3  E^t.  409,  per  Lord  RomiUy,  smoke-stack  or  chimney  of  which  there 
H.  R.  Occasional  and  recurring  emis-  shall  issue  or  be  emitted  thick  or  dense 
don  of  dense  smoke  to  the  annoyance  black  or  gray  smoke  or  cinders"  shall 
of  the  plaintiff,  the  result  of  periodical  be  guilty  of  creating  a  public  nuisance, 
acts  of  n^ligence,  held  not  to  justify  was  a  valid  and  constitutional  exen^ 
an  injunction  at  the  suit  of  the  Ekdjoin-  of  legislative  power  of  congress.  To. 
inif  owner.  The  proper  remedy  of  the  same  effect,  Bradley  v.  District  of 
adjoining  owner  is  by  aclion  at  law,  Columbia,  20  App.  D.  C.  169. 
.  which  b  an  adequate  remedy.  Nelson  In  State  v.  Tower,  185  Mo.  79,  the 
v.Hilligaa,  151  111.  462.  court  held  that  the  legislature  may 
Frescott's  Case,  2  N.  Y.  City  Hall  take  cognizance  of  the  well-known  fact 
Rec  161.  In  People  v.  Detrcrit  White  that  the  emission  and  discharge  of  dense 
Lead  Works,  82  Klich.  471,  the  city  had  smoke  into  the  atmosphere  of  a  large 
authority  to  prevent,  abate,  and  re-  and  populous  city  is  of  itself  a  nuisance, 
move  all  nuisancea  and  to  punish  the  a  constant  annoyance  to  the  general 
authors  and  maintainers  thereof.  It  public,  and  calcu^ted  to  interfere  with 
adopted  an  ordinance  simply  declaring  the  health  and  comfort  of  the  inhab- 
that  no  person  "shall  allow  any  nui-  itants,  and  may  declare  it  a  nuisance 
sance  to  exist  or  remain  "  on  his  prem-  per  w.  It  was  also  held  that  a  statute 
ises.  The  defendant  was  prosecuted  so  declaring  it  is  not  invalid,  because 
under  this  ordinance  for  mamtaining  a  it  does  not  provide  that  it  must  be 
nuisance  contiaiy  to  it«  provisions  in  shown  that  the  discharge  injured  prop- 
that  it  maintained  a  factory  constantly  erty_  or  affected  the  health  of  the  in- 
producing  odors,  smoke,  and  soot  of  a  habitants.  This  case  seems  to  limit 
nonous  character,  injunng  the  health  and  modify  the  earlier  case  of  St.  Louia 
and  tainting  the  food  of  inhabitants  of  t>.  Heitsebeig  Packing  Co.,  141  Mo.  376. 
the  citv.  It  was  held,  on  appeal,  that  In  the  latter  case  the  city  had  power 
the  defendant  was  guilty  of  maintain-  "to  declare,  prevent,  and  abate  nui- 
ing  a  nuisance  in  violation  of  the  ordi-  sances  on  public  or  private  property, 
nance,  and  was  property  convicted.  But  and  the  causes  thereof."  It  adopted 
smoke  and  noxious  vapor  occamoned  an  ordinance  that  "the  emisatxi  mto 
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le^lative  authority  to  municipal  corporations,  ordinances  prohibit- 
ing the  emission  of  dense  smoke  have,  under  varying  circumstances 
and  conditions,  been  sustained.'     Such  ordinances   are  valid,  al- 


Supreine  Court  of  Miasoori  held  tbat  send    "forth    bhuit    smoke    in    such 

the  city  could,  under  the  power  con-  quantity  aa  to  be  a  nuisance"  should 

ferred,  pass  reasonAble  ordinances  look-  be  punishable,  did  not  make  it  neoee- 

inK  to  the  suppressioQ  of  smoke  when  eary  to  show  that  the  n 

it  Decomes  a  nuisance  to  property  or  injurious  to  health.     It  t 


large,  but  that  an  ordinaiJCe,  such  as  smoke  in  quantity  ea  specUied  in  the 

that   in   question,   merely   proliibitiiig  statute.     Oaskel  v.  Bayley,  30    L.  T. 

tiie  emission  of  dense  Dlack  smoke,  H.  s.  518. 

whether  a  nuisance  or  not,  irrespective         To  le^latioa  such  as  that  referred 

of  the  quantity  or  lenfth  of  time,  was  to  above  it  ia  not  a  valid  objection 

unreasonable  and  voia.     In  disposing  that  reruoruMt  exceptions  to  the  opera- 

of  the  case,  Gantt.  J.,  said:  "The  ordi'  tion  of  the  statute  are  made.    Thus  a 

nance  itself  would  punish  eveiy  house-  proviso  excepting  dwelling-houses  does 

keeper  who  kindled  a  fire  to  cook  his  not  render  the  statute  void  for  inequal- 

or  her  morning  meal  or  to  warm  the  ity  or  unjust  discrimination.    Moses  v. 

house.       Every    replenishing    of    the  United   States^    16   App.    D.    C.    428; 

furnace,  whether  in  the  heart  of  the  Bradley   v.    District   of^  Columbia,   20 

buuncee   centres  or  upon  the  remote  App.  D.  C.  169.    A  statute  apj^icabU 

western  boundary  of  the  city,   would  only  to  citisa  haviitg  ons  thmMmd  inhab- 

iJike  subject  the  owner  to  punishment,  itants  or  over  is  based  on  a  reasonable 

No  exception  is  made  as  to  time  or  classification,  and  is  not  special  legis- 

quantity.  .  .  .  Tliis  ordinance,  which  lation.     State  v.  Tower,  185  Mo.  79. 

makes  no  reasonable  allowance  for  the  The  excfption  of  the  usa  o/  so/t  cool  for 

rKulation  of  this  smoke,  but  essays  in  heating_  or  toMing  iron  or  steel  from  the 

advance  of  any  known  device  for  pre-  operation  of  a  statute  prohibiting  the 

venting  it  to  punish  all  who  produce  it  use  of  soft  coal  for  other  purposes 

to  any  degree  whatever,  is  wholly  un-  neither  creates  an  exclusive  privilege 

reasonable."     It  will  be  observed  that  in  favor  of  the  excepted  objects,  nor 

the  city  in  this  case  hod  authority  to  lenders  the  statute  mvalid  as  special 

declare  nuisances;   and  it  would  seem  legislation.      Brooklyn   v.   Nassau   EX. 

that   if  the   l^islature   might   declare  R.  Co.,  44  N.  Y.  App.  Div.  462;   New 

the  mete  emission  of  dense  Slack  smoke  York  v.  Johns  Manville  Co-,  89  N.  Y. 

to  be  a  nuisance,  as  held  in  State  v.  App.  Div.  449.     In  State  o.  Ramsey 

Tower,    185   Mo.    79    supra,   the   city  Co.  Sheriff,  48  Minn.  236,  it  was  held 

might,  under  the  delegated  authority,  that   a  statute   which   prohibits   the 

exercise  the  same  power.  emissiou  of  dense  smoke  within  a  ci^ 

In  NeK  York,  it  has  been  held  that  within  certain  limits  as  to  distance, 

a  statute  which  provides  that  no  manu-  location,  and    surroundingB,    but    ex- 

facturing   utabtuhTTxent    abaU    use    »oft  mting  maimfactwert,  who  limit  the  use 

eoof  for  jW  within  a  radius  of  four  miles  ol  heat,  light,  and  power  resulting  from 

of  the  city  hall  of  the  city  of  Brooklyn,  the   combustion    of    smoke-producing 

except  for  the  puipoae  of  heating  or  material  wholly  to  the  building  where 

welding  iron  or  steel,  ia  a  constitutional  generated,    was    unconstitutional    by 

exercise  of  the  power  vested   in   the  reason   of   the   exception,   which   was 

l^slature,  and  does  not  contravene  arbitrary  and  unauthorized,  and  hence 

any  of  the  provisionB  of  the  constitu-  the  statute  was  special  le^pslation. 
tion  of  the  State   of   New  York  or  of         '  Under  statutory  authority  to  de- 

the  Federal  Constitution.    Brooklyn  v.  clare  what  shall  constitute  a  nuisance, 

Nassau  El.  R.  Co.,  44  N.  Y.  App.  Div.  a  city  may  by  ordinance  declare  that 

462;  New  York  v.  Johns-Manville  Co.,  the  emission  of  dense  smoke  from  any 

89  N.  Y.  App.  Div.  449.  chinmey,  &e.,   within    the    corporate 

In  England,  it  has  been  held  tbat  a  limita,  shall  be  a  public  nuisance,  al- 
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though  there  may  be  exceptions  of  specified  clasaes  of  buildings 
provided  such  exceptions  are  made  upon  reasonable  grounds.'    But 

though  it  contains  no  resttictioQ  m  to  prohibited,  but  the  emisaion  of  deoae 
locabty.  Bowers  v.  Indianapolis,  169  Biuoke  in  Atlantic  City,  — smoke  con- 
Ind.  105;  81  N.  E.  Rep.  1097.  Under  taining  soot  or  other  substance  in_auf- 
simiiar  etatutory  authority  with  power  ficient  quantities  to  permit  a  deposit  of 
to  impose  fines  for  violation  of  ordi-  such  soot  or  other  substance  on  any 
nances,  the  city  council  may  by  ordi-  surface.  It  seems  too  manifest  for 
D&nce  declare  the  emission  of  denao  aeriaus  discussion  that  a  use  of  prop- 
smoke  from  the  smoke-stack  of  any  erty  which  results  in  the  dischaixe  of 
boat,  locomotive,  or  chimney  within  dense  smoke  which  causes  a  discolora- 
the  corporate  limits,  with  certain  ex-  tion  of  buildings  and  clothes,  ~  smoke 
ceptions,  to  be  a  public  nuisance,  wliich  finds  it«  wa^  into  open  windows 
Glucose  Refining  Co.  d.  Cliicago,  138  and  smuta  furniture  and  bedding. 
Fed.  Rep.  209.  smoke  which  settles  on  fiuit  and  trin- 
A  city  ordinance  which  declares  that  kels  exposed  for  sale  in  scores  of  stores 
the  owner  or  occupant  of  any  building  and  shops  in  Atlantic  City,  —  is  a 
within  the  city  to  which  b  attached  any  nuisance.  If  so,  such  use  of  the  prop- 
chinmey  or  smoke-stack  connected  witn  erty  is  within  the  control  of  the  police 
any  stationary  engine,  steam  boiler,  power  lodged  by  the  legislature  in  the 
Ac.,  from  which  there  is  emitted  dense  common  council  of  Atlantic  City." 
smoke  which  contains  soot  or  other  In  HaiTnon  v.  Chicago,  110  III.  400, 
substance  in  sufBcient  quantity  to  per-  it  was  held  that  an  ordinance  which 
mit  the  deposit  thereof  on  any  surface  provided  that  any  owner  or  other  per- 
within  the  city  shall  be  deemed  to  son  in  charge  'who  shall  permit  or 
create  and  maintain  a  nuisance,  is  aiUnii  den»e  amoke  to  issue  or  to  be 
valid.  Atlantic  City  v,  France,  74  emitted"  from  any  smoke-stack  or 
N.  J.,L.  389;  65  Atl.  Rep.  894.  Heed,  chimney  within  the  corporate  limits 
J.,  aaid :  "That  the  emission  of  smoke  shall  be  deeroed  guilty  of  creating  a 
may  be  so  annoying  to  persons  and  so  nuisance  and  shsS  be  punishable  by 
injurious  to  property  as  to  be  a  nui-  fine,  is  valid  and  enforceable.  It  was 
sance  is  well  known  to  every  lawyer  to  further  held  that  smoke  from  a  tug- 
be  a  proposition  too  well  settled  to  ad-  boat  in  the  harbor  came  within  the 
mit  of  dispute.  It  may  be  admitted  ordinance,  and  that  aa  to  such  tug-b^t 
that  the  emission  of  smoke  may  occur  the  ordinance  did  not  regulate  com- 
in  sparselv  settled  localities,  and  may  merce  between  the  States,  but  was  a 
be  of  such  attenuated  consistency  as  mere  police  T^^ulation  of  the  use  of 
not  to  constitute  a  nuisance.  It  might  property.  The  court  declared  in  this 
be  urged  that  an  ordin^ce  which  did  case  that  when  it  appears  that  the 
nothing  beyond  ordaining  that  the  effect  of  "dense  smoke  emitted  from 
emission  of  smoke  should  be  punished  a  amoke-stack  or  chimney  is  detri- 
aa  a  nuisance  waa  unreasonable  and  mental  to  certain  classes  of  property 
void.  Indeed,  it  was  upon  this  ground  within  the  city  limits,  and  is  a  peisonal 
that  the  case  of  St.  Louis  v.  Heitze-  annoyance  to  the  public  at  laige  within 
berg  Packing  Co.,  141  Mo.  375,  was  the  city,  it  is  a  public  nuisance  whether 
decided;  the  ordinance  in  that  case,  declared  by  onfinance  or  not.  See  also 
which  did  nothing  more  than  this,  be-  Field  *.  Chicago,  44  111.  App.  410.  In 
ing  declared  unreasonable  and  void.  People  v.  Lewis,  86  Hich.  273,  an  or- 
In  the  present  case,  however,  it  is  not  dinance  making  the  emission  of  dense 
merely  the  emission  of  smoke  which  is  vnoke  or  smoke  containing  soot  or 


'  In  People  o.  Lewis,  86  Mich.  273,  Rep.  1097,  it  was  held  that  a  dty  or- 
sn  ordinance  which  prohibited  the  is-  dinance  wiiich  declares  the  emia- 
auance  of  smoke  to  the  damage  of  prop-  sion  of  dense  smoke,  Ac,  within  the 
erty  or  health,  or  to  the  annoyance  of  city  limits  to  be  a  public  nuisance  was 
the  public,  excepted  diMUing-ho>i»ea  and  not  invalid  because  it  except«d  from  its 
tteamboata  from  its  operation.  It  was  operation  the  chimneys  of  dwelling- 
held  that  it  was  not  discriminative  by  houses.  As  to  exeeptUmt  under  veeu- 
reaaon  of  the  exception.  In  Bowers  e.  liar  prtmeiona,  see  Glucose  Refining 
Indianapohfi,  189  Ind.  105;  81  N.  E.   Co.  v.  Chicago,  138  Fed.  Rep.  209. 


.dr,yGoogIe 


§694        OBDWANCES:   SUPPRESSION   OF  8UOKB  NDIBANCE  1055 

it  has  further  been  held  that  under  &  simple  power  to  remove  or 
abate  nuisances  a  city  council  has  no  authority  to  define  and  de- 
clare what  shall  constitute  a  nuisance,  and  hence,  under  such 
statutory  authority  an  ordinance    declaring  that  the  emission  of 

dense  smoke  from  smoke-stacks  or  chimneys  is  a  public  nuisance 
and  punishable  as  such  is  unauthorized  and  void.'    The  liability  of 

particular  persons  to  punishment  under  such  ordinances  necessarily 
depends  largely  upon  the  terms  of  the  enactment.' 

other  Hubatance  to  the  damage  of  prop-  peraona  not  being  therein  or  thereupon 
erty  or  the  injury  of  health  ot  any  per-  enSBged."  It  was  held  that  to  eatab- 
Bona  or  the  annoyance  of  the  pubhc,  a  UfiE  a  vioUdon  of  the  ordinance  it  must 
nuisance  and  punishable  aa  HUch,  was  be  shown  that  the  escape  or  dischaiKS 
Buatained.  In  St.  Paul  c.  Haugbro,  93  was  detrimental  or  annoTing  to  soma 
Minn.  59,  an  ordinance  enacted  by  person.  People  v.  Sturgis,  121  N.  Y, 
virtue  of  express  statutory  authority  App.  Div.  407,  The  court  said:  "That 
declared  the  emisnon  o^  dense  tmoke  to  is  tne  test  of  liability ;  that  there  shall 
be  a  nuisance  and  punishable  as  such,  be  in  fact  a  nuisance,  not  perhaps 
Lovdy,  J.,  said:  "Unless  we  ate  entirely  within  the  full  scope  of  a  common-taw 
at  fault  in  our  apprehension  of  the  nuisance,  but  a  nuisance  which  by  an- 
signification  of  words  when  used  in  noying  one  or  more  persons  shall  be 
their  accepted  sense,  the  terms  'dense  constructively  apublic  nuisance."  See 
smoke'  suggest  and  reasonably  imply  also  Board  of  Health  v.  Ebling  Brew- 
much  more  than  counsel  for  d^endant  ingCo.,  38  N..  Y.  Misc.  537;  People  v. 
concedes.  While  it  may  be  true  that  Horton,  41  N.  Y.  Hisc.  309.  So  under 
at  times  the  emission  of  smoke  in  small  statutory  authority  to  pass  ordinances 
quantities  from  chimneys  may  not  be  to  r^ulate  and  compel  the  consiimp' 
so  offensive  as  to  itself  constitute  a  tionofamoke  and  to  prevent  injury  and 
nuisance,  it  is  not  so  easy  to  see  how  annoyance  from  the  same^  the  city  can- 
dense  smoke  can  be  regarded  with  not  prohibit  the  emission  of  dense 
toleration,  or  found  acceptable  to  the  smoke  vnlees  mch  emUaUm  is  an  injury 
senses  of  ordinary  humanity,  particU'  or  an  annoyance  to  some  one.  Sisler  v. 
laHy  in  the  reddence  portions  of  a  com-  Cleveland,  3  Ohio,  N.  P.  119.  Under 
munity,  such  as  this  ordinance  was  statutory  authority  to  pass  ordinances 
intend^  to  apply  to."  In  Cincinnati  to  m^ntain  cleanlmess  and  health,  and 
V.  Miller,  29  Weekly  L.  Bull.  364,  it  was  to  maintain  good  sanitary  conditions 
held  that  denm  tmoke  emitted  in  the  and  to  suppress  all  nuisances,  the  city 
hcftrt  of  a  populous  dty  is  a  nuisance  may  by  ordinance  prohibit  smoking  in 
per  «e,  and  toat  under  the  power  to  the  street  cars.  State  v.  Heidenhain, 
"tegimte  and  compel  the  consumption  42  La.  An.  483. 
of  smoke  emitted  by  the  burning  of  >  St.  Paul  t>.  GilfiUan,  36  Minn.  298. 
coal  and  to  prevent  mjuiy  and  annoy-  In  this  case,  Vanderburgh,  J.,  said: 
ance  from  the  same,"  the  city  may,  by  "The  emission  of  dense  smoke  from 
ordinance,  provide  that  any  owner  or  smoke-stacks  or  cliimneys  is  not  neces- 
occupant  who  should  allow  "dense  sarily  a  public  nuisance.  Whether  so 
smoke"  to  be  dischar^jed  should  be  or  not  would  depend  largely  upon  the 
guilty  of  creating  a  nuisance.  It  has  locality  and  surroundings." 
further  been  held  that  under  a  statuto  *  In  Stato  v.  Hemenover,  188  Mo. 
which  provided  that,  if  any  works  an-  381,  it  appeared  that  the  secretary  of  a 
noy  neighbors  "by  diffusing  smoke,"  corporation  did  some  buying,  looked 
they  should  be  subject  to  the  rules  of  after  the  manufacturing  department,  ■ 
the  police  or  the  customs  of  the  place,  had  charge  of  the  engine  room,  and  was 
the  city  may  cause  a  blacksmith  tkop  treated  by  others  as  de  faeto  president. 
emitiiTtg  •moite,  etc.,to  be  closed.  New  It  was  held  that  he  was  a  "mana^r" 
Orleans  t>.  Lambert,  14  La.  An.  247.  within  the  Missouri  statute  prohibiting 
In  Nme  York,  the  ordWnce  known  the  issuing  of  smoke,  and  tnat  it  was 
as  the  "sanitary  code"  prohibited  the  not  necessary  to  show  that  he  was  the 
emitting  of  dense  smoke  "to  the  detri-  exclusive  manager.  Ordinance  con- 
ment  or  annoyance  of  any  person  or  atrued  on  the  particular  language  used 
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§  695.  BagnUtlons  of  tha  Vm  and  Control  of  Prlvata  Propor^.  — 
Of  recent  years,  in  response  toagrowing  demand  for  the  preservation 
of  natural  beauty  and  the  conservation  of  the  amenities  of  the  neigh- 
borhood resulting  from  the  manner  in  which  it  has  been  laid  out  and 
built  upon,  legislatures  and  municipalities  have  sought,  by  statute 
and  by  ordinance,  to  prevent  the  encroachment  of  undesirable 
features,  unsightly  erections,  and  obnoxious  trades.  This  legislation, 
induced  mainly  by  aesthetic  considerations,  has  given  rise  to  a  series 
of  novel  questions  affecting  the  legislative  power  of  both  the  State 
and  its  governmental  agent,  the  city.  It  has  been  held  that,  for 
ffisthetic  considerations  and  to  promote  the  popular  enjoyment  and 
advantages  derived  from  the  maintenance  of  a  public  park,  the 
legislature  may,  by  virtue  of  the  power  of  eminent  domain  and  upon 
making  just  compensation,  impose  restrictiona  upon  the  manner  in 
wkick  vroperty  abviting  on  the  park  may  be  improved  and  used.'    But 

to  subject  only  the  owner  or  occupant,  '  In  Attorney-General  v.  Williams, 
and  not  the  servant  of  the  owner  or  174  Haaa.  476,  e.  c.  178  Mass.  330,  the 
occupant,  to  a  penalty  for  allowing  Supreme  Court  of  Uaasachusetts  aus- 
dense  Emoke  to  issue  from  a  chimney,  tained  the  constitutionality  of  a  stat- 
8t.  Paul  V.  Johnson,  69  Hinn.  184.  In  ute  litniting  the  height  of  butidings  front- 
Barnes  v.  Ackroyd,  26  L.  T.  w.  a.  692,  ing  on  Copley  Square,  Boston,  an  open 
the  occupants  were  convicted  and  the  square  and  public  park  surrounded  by 
conviction  was  sustained  under  the  buildings  devoted  to  religious,  chan- 
EitglUh  slalvie,  although  there  was  no  table,  and  educational  purposes.  The 
proof  as  to  the  persons  who  were  act u-  statute  enacted  that  "any  building 
ally  in  charge  of  the  furnaces.  The  now  being  built  or  hereafter  to  be  built, 
statute  in  tnia  case  merely  declared  rebuilt,  or  altered,"  on  any  land  abut- 
that  any  chimneyemitting  black  smoke  ting  on  certain  specified  streets  which 
in  quantity  should  be  a  nuisance,  and  fronted  on  Ckipley  Square,  "may  be 
the  occupants  were  treated  as  the  mas-  completed,  built,  rebuilt,  or  altered  to 
teiB  or  employees  of  the  persons  in  the  height  of  90  feet  and  no  more,"  and 
charge  of  the  furnaces.  upon  lands  abutting  on  other  streets 
Ijnder  the  act  of  Congress  applicable  also  fronting  on  Copley  Square  "  to  the 


clares  that  any  "owner,  agent,  lessee,  vided,  however,  that  there  may  be 
or  occupant  of  any '  building  "  from  erected  on  any  such  building  above  the 
which  tnick  or  dense  black  or  gray  limits  hereinnefare  prescribed,  such 
smoke  or  cinders  shall  issue,  shall  be  steeples,  towers,  domes,  sculptured  op- 
guilty  of  creating  a  public  nuisance,  naments,  and  clumneyB  as  the  board  of 
only  persons  having  an  agency  in  the  park  commissiooerB  of  said  city  may 
control  of  the  furnaces  producing  the  approve."  The  statute  provided  that 
smoke  are  liable.  Moeea  v.  United  any  person  damaged  by  the  limitation 
States,  16  App.  D.  C.  428;  Bradley  v.  placed  upon  the  height  of  his  buildings 
District  of  Columbia,  20  App.  D.  C.  might  recover  his  dama^  in  the  man- 
169.  In  ETigtaitd,  a  statute  authorized  ner  provided  for  obtaming  damaged 
the  local  authorities  to  order  changes,  sustained  by  any  person  whose  land 
Ac.,  in  order  to  abate  nuisance,  and  to  was  taken  m  laying  out  a  highway  in 
avoid  recurrence  thereof.  An  order  the  city.  The  court  held  that  the  stat- 
was  made  directing  changes  to  avoid  ute  was  a  proper  exercise  of  the  power 
the  issuing  of  dense  smoke,  and  a  con-  of  eminent  domain  to  take  an  easement 
viction  for  disobedience  thereof  was  created  by  tlie  statute  and  annexed  to 
sustained.  Higgins  n.  Guardians  of  the  park;  that  the  preservation  or 
NorUiwich  Union,  22  L.  T.  k.  8.  752;  improvement  of  the  park  in  that  re- 
Beg.  V.  Waterhouse,  L.  R.  7  Q.  B.  545.  spect  was  a  public  use  for  which  private 
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it  is  apparent  that  restrictions  founded,  not  upon  the  power  of 
eminent  domain,  but  upon  the  exercise  of  the  police  power,  stand 

property  migbt  be  taken,  and  that  it  these  auiroundiiup.  Trinity  Church, 
was  within  the  power  of  the  legislature  the  Museum  of  line  Arts,  tne  Boston 
to  take  the  property  and  to  impose  Public  Library,  the  New  Old  South 
upon  the  city  the  obhgation  of  making  Church,  the  Second  Church  of  Boston, 
compensation  therefor.  and  the  buildings  of  the  Hasaachusetts 

Intheopinion of thecourt, iCnDtoUon,  Institute  of  Technology,  all  face  the 
J.,  said  (174  Mass.  478) :  "  In  view  of  beholder  who  stands  on  Copley  Square 
the  Icind  of  buildings  erected  on  the  and  looks  around  him.  Some  of  these 
streets  about  Copley  Square  and  the  buildinp  are  public  in  the  ordinary 
uses  to  which  some  of  these  buildings  sense  of  the  word,  and  some  of  the  cor- 
are  put,  it  would  be  hard  to  say  that  poiations  which  own  them  have  been 
this  statute  might  not  have  boen  passed  the  beneficiaries  of  the  Commonwealth 
in  the  exercise  of  the  police  power,  as  on  account  of  their  gu<ui-public  char- 
otherstatutes  regulating  the  erection  of  acter,  and  the  public  certainly  feels  an 
buildings  in  cities  are  commonly  passed,  interest  in  them.  It  is  argued  by  the 
But  it  differs  from  most  statutes  rela-  defendants  that  the  legislature  in  pass- 
tive  to  this  subject  in  providing  com-  ing  this  statute  was  seeking  to  pre- 
pcnsation  to  persons  injured  in  their  serve  the  architectural  symmetry  of 
property  by  the  limitation  which  it  Copley  Square.  If  this  is  a  fact,  and  if 
creates.  In  this  respect  it  conforms  to  the  statute  is  merely  for  the  benefit  of 
tile  constitutional  requirements  for  the  independent  property  owners,  the  pur- 
taking  of  property  by  the  ri^ht  of  i>oae  does  not  justi^  the  taldng  of  a 
eminent  domain."  After  referring  to  right  in  land  against  the  will  of  the 
the  authorities  sustaining  the  exercise  owner.  But  if  the  legislature,  for  the 
of  the  power  of  eminent  domain  for  benefit  of  the  public,  was  seeking  to 
park  purposes,  he  proceeded:  "The  promote  the  beauty  and  attractiveness 
grounds  on  which  public  parks  are  de-  of  a  public  park  in  the  capital  of  the 
sir«d  are  various.  They  are  to  be  Commonwealth,  and  to  prevent  un- 
enjoyed  by  the  people  who  use  them,  reasonable  encroachments  upon  the 
They  are  expected  to  minister,  not  only  light  and  air  which  it  had  previously 
to  the  grosser  senses,  but  also  to  the  received,  we  cannot  say  that  the  law- 
love  of  the  beautiful  in  nature  in  the  making  power  might  not  determine 
varied  forms  which  the  changing  sea-  that  this  was  a  mattor  of  such  public 
sons  bring.  Their  value  is  enhanced  by  interest  as  to  call  for  an  expenditure  of 
such  touches  of  art  as  help  to  produce  public  money,  and  to  justify  the  taking 
pleasing  and  satisfactory  effects  on  the  of  private  piroperty." 
emotional  and  spiritual  side  of  our  This  decision  was  brought  before  the 
nature.  Their  influence  should  be  up-  Supreme  Court  of  the  United  States  by 
Uftins  and,  in  the  highest  sense,  educa-  wnt  of  error,  and  it  was  held  that  the 
tioMJ.  If  wisely  planned  and  prflperly  statute  provided  a  direct  and  appro- 
cared  for,  they  promote  the  mental  as  priate  means  of  ascertaining  and  en* 
well  as  the  physical  health  of  the  forcing  payment  of  the  damages  result- 
people.  For  this  reason  it  has  always  ing  from  the  taking,  and  that  the 
been  deemed  proper  to  expend  money  statute  was  not  in  conSict  with  the 
in  the  care  and  adornment  of  them  to  provisions  of  the  Federal  ConstituUon. 
make  them  beautiful  and  enjoyable.  Williams  r.  Parker,  188  U.  S.  491.  See 
llieir  esthetic  effect  never  has  been  in/ra,  {  666.  As  to  the  exercise  of  the 
thought  unworthy  .of  careful  considera-  power  of  eminent  domain  for  omaTnen- 
ion  br  those  best  qualified  to  appro-  tal  purposee,  see  poet,  chapter  on  Emi- 
ciate  it.  It  hardly  would  be  contended  nent  Domain,  J  1036.  See  also  20  Har- 
that  the  same  reasons  which  justify  the  vard  Law  Review,  35,  Mr.  Wilbur 
taking  of  land  for  a  public  park  do  not  Larremore's  excellent  article  on  Public 
also  justify  the  expenditure  of  money  iEsthetics  and  cases  cited  and  reviewed. 
to  make  the  park  attractive  and  educa-  In  Tompkins  p.  Pallas,  47  N.  Y.  Misc. 
tional  to  those  whose  tatrtes  are  being  309,  it  was  held  that  a.  park  commis- 
formed  and  whose  love  of  beauty  is  sioner  whose  duties  are  "to  maintain 
bdng  cultivated.  .  .  .  The  counsel  on  the  beauty  and  utility "  of  the  public 
both  sides  ntferred  in  a^ment  to  the  parks,  and  to  improve  them  "for  or- 
well-known  buildings  which  constituto  namental  purposes  and  for  the  benefi- 
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upon  another  basis,  and  several  cases  have  laid  down  tiie  rule  that 
by  virtue  of  the  police  power  merely,  neither  the  legislature,  nor 
the  city  council  exercising  delegated  power  to  leg^late  by  ordinance, 
can  impose  restrictions  upon  the  use  of  private  property  which  are 
induced  solely  by  aesthetic  considerations,  and  have  no  other  relation 
to  the  health,  safety,  convenience,  comfort,  or  welfare  of  the  city  and 
its  inhabitants.'     The  law  on  thb  point  is  undergoing  development, 

cial  uses  of  the  people  of  ttie  city,"  has  compensation    to   the    owners    being 

no  power  to  grant  a  permit  or  license  made. 

to  use  a  temporary  fence  erected  within         "3.  That  the  police  power  cannot,  at 

the  park  to  enclose  a  public  building  present,  at  least,  De  invoked  t(        "     '" 

' -^       '  -  " ,eof  -■■'      ■  ■■        ■      - 


n  course  of  erection  for  the  purpose  of    without  compensation  to  the  owner, 
displaying  commercial  signa  and  adver-    such  uses   of   private   propert^T  a 


tisementa. 

'  "No  case  has  t>een  cited,  nor  are 

we  aware  of  any  case  which  holds  tiiat  ...   ._       ....    _..„ 

a  man  may  t>e  deprived  of  his  property  that  'the  increasing  aslketie  sentiment' 

because  lua  tastes  are  not  those  of  his    •■■■■" ■' *- '■'-- 

n^bbora.       iCsthetic     considerations 

&re  a  matter  of  luxury  and  indulgence,  controlled  to  some  extent  oyanexercue 

rather  than  of  necessity,  and  it  is  neces-  of  the  taxing  power.    See  20  Harvard 

sity  alone  which  justifies  the  exercise  Law  Review,  November,   1906,  p.  42, 

c^  tlte   police  power  to   take   private  and  cases  cited,  and  also  cases  cited  in 

property  without  compensation.''    Per  Passuc  v.  Pateraon,  Ac,  72  N.  J.  L. 

Sieayz^,  J.,  in  Paasaic  i>.  Faterson  Bill  2S5. 

Posting,  &c.  Co.,  72  N.  J.  L.  285,  "  A  case  having  an  interesting  bear- 
lev'g  71  N.  J.  L.  75.  See  poat,  chapter  ing  upon  the  subject  was  tately  tried 
on  Eminent  Domtun,  J  1035;  infra,  before  Mr.  Justice  LeveniriU  at  the  New 
S  697.  York  County  Special  Terra.  (Fifth 
Commenting  on  the  subject,  Mr.  A.  Avenue  Coacn  Company  v.  City  of  New 
R.  Wataon,  Editor  of  the  Bench  and  York,  58  N.  Y.  Misc.  401;  111  h.  i. 
Bar  (vol.  xiii.  p.  10,  April,  1908),  Supp.  769.)  The  action  was  brought 
inakes  the  following  interestinK  obser-  by  tne  pluntifT  Coach  Company  to  en- 
vations:  "Some  of  our  courts  nave  in  join  the  City  of  New  York  from  inter- 
recent  cases  discussed  the  power  and  lering  with  advertising  sigru  of  'Bull 
means  of  restraining  those  particular  Durhiun  Tobacco'  displayed  on  the 
forms  of  private  greed  which  express  outside  of  the  plaintin's  automobile 
themselves  in  flamboyant  advertise-  stages  running  on  Fifth  Avenue.  Tbe 
ments  in  public  places,  ungainly  sky-  injunction  was  denied  on  the  ground 
scrapers,  and  other  structures,  and  that  the  plaintiff  did  not  show  a  BufB- 
displays  offensive  to  the  cultivated  ciently  clear  right  to  warrant  the  equi- 
seoses  of  perception.  These  considera-  table  interference  of  the  court  for  its 
tions    received    very    instructive    and  protection.      The    conclusion    reached 

r  pathetic  treatment  at  the  hands  of  was  that  the  signs  did  tiot  constitute  a 

Wilbur  Larremoie,   the  editor  of  nuisance  because  not  producing  phyai-- 

'The  New  York  Law  Journal.'  in  an  col    diacomfort.      The    powers    of    the 

article  in  the  'Harvard  Law  Review'  plaintiff  corporation  were   also  coneid- 

for  November,   1906  (Vol.  20,  p.  35),  ered,   and    it   was  .denied    that    they 

entitled  'PubUc   ^Esthetics.'     In  this  authorieed  it  to  eng^^  in  the  business 

paper,   Mr.  Larremore  reviews  the  au-  of    exterior   advertising.      Upon    this 

thorities  and  deduces  conclusions  which  branch  of  the  case  it  was  reasoned  with 

may  be  succinctly  stated  as  follows:  great  force  and  erudition  that  the  plain- 

''  1.  That  all  uses  of  public  property  tiff,  being  a  ^uost-public  corporation, 

which  are  ffisthetically  offensive  can  be  organized  as  a  common  carrier,  granted 

prevented  by  the  public  authorities.  s^iecial  franchises  in  the  use  of  tne  pub- 

"2.  That  the  nght  of  eminent  do-  he  streets,  might,  therefore,  exercise 

main  may  be  exercised  for  purely  es-  only  such  powers  as  were  expressly 

thetic   purposes  of  a  public  nature  in  granted  to  it  by  its  charter  and  such  as 

limiting  the  uses  of  private  property,  were  reasonably  necessary  tc  the  exep. 
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and  perhaps  cannot  be  said  to  be  coaclusivel}'  settled  as  to  the 
extent  of  the  police  power. 

Perhaps  the  most  extreme  instance  of  the  exercise  of  police  power 
to  regulate  the  use  of  private  property  is  a  statute  of  Massachusetts 
which  prohibits  the  unnecessary  erection  and  maintenance  of  fences 
exceeding  six  feet  in  hei^t  for  the  purpose  of  annoying  nei^bors. 
The  court  pointed  out  that  the  restriction  only  applied  to  "unneces- 
sary "  erections ;  construed  the  statute  to  require  an  actual  malevolent 
motive  as  dbtinguished  from  merely  technical  malice,  the  malevo- 
lence being  the  dominant  motive,  and  sustained  the  statute  as  a  valid 
exercise  of  the  police  power.'  It  has  been  held  that  it  is  not  within 
the  power  of  the  legislature  by  direct  legishition,  or  by  delegation  of 
legislative  authority  to  enact  ordinances,  to  so  limit  and  control  the 

dae  of  those  expreaaly  granted;    and  the  mem  motive  with  which  the  owner 

that  engaging  in  the  businesB  of  ext«-  of  private  property  exercises  &  right 

rior  advertJBing  was  not  in  any  way  pertaining  to  toe  ownership  of  prop- 

oecessary  to  the  exercise  of  the  plain-  erty  a  ground  for  a  limitation  upon 

tiff's  express  powers,  and  constituted  such  riKht  is  a  doctrine  whose  sound- 

an    unauthorized    use    of    the    public  ness  will  not  pass  unquestioned.     In 

streets,  which  was  properly  forbidden  Rideout  v.  Knox,  148  Mass.  368,  372, 

by  a  city  ordinance.  Holmee,  J.,  who  deUvered  the  opinion 

"Thequestionmayberaised  whether  of  the  court,  admitted  that  at  common 
the  same  rule  would  apply  to  an  indi-  law  a  man  might  build  a  fence  on  his 
vidusl  operating  stages  under  a  public  own  land  as  high  as  he  pleases,  but  siud 
tranchiae.  The  suKstantial  baais  of  that  the  right  to  use  one's  property  for 
Hr.  Justice  ijetienfrfti'a  conclusion  seema  the  sole  purpose  of  annoying  othera  is 
to  us  to  be  not  bo  much  that  the  btisi-  not  one  of  the  immediate  riehts  oi 
ness  of  advertising  was  outside  the  ownership,  and  under  some  authorilieB 
plaintiff's  corporate  powers,  as  that  the  extent  of  his  rights  have  been 
the  plaintiff  was  operating  its  stages  limited  b^  the  motive  with  which  he 
under  a  pubUc  franchise,  and  was  acted  (citing  Greenleaf  v.  Francis,  18 
therefore  subject  to  such  reasonable  Pick.  (Mass.)  117, 121;  Carson  v.  West- 
regulations  as  the  municipality  might  cm  R.  Co^  8  Gray  (Haas.),  423,  424; 
make  with  regard  to  the  use  of  the  Roath  t>.  Driscoll,  20  Conn.  533,  544; 
public  streets.  This  line  of  reasoning  Wheatley  v.  Baugh,  25  Pa.  St.  528 ; 
would  apply  as  well  to  an  individual  Bwctt  v.  Cutts,  50  N.  H.  439,  447). 
as  to  a  corporation.  The  decision  is  The  courts  of  \fasBachiiseiU,  however, 
a  novel  one,  and  is  expressive  of  the  do  not  so  understand  the  common  law, 
tendency  to  which  we  have  alluded,  to  and  he  conceded  that  to  a  large  extent 
give  an  increasing  amount  of  regard  to  the  power  to  use  a  man's  property  mal- 
ffiathelic  considerations  in  pubUc  affwra.  evofently,  in  any  way  which  would  be 
We  may  all  live  to  see  the  day  when  lawful  for  other  ends,  is  an  incident  of 
offences  against  the  (esthetic  senses  property  which  cannot  be  taken  away 
will  be  deemed  quite  as  much  nuisances  even  by  l^alation.  But  the  curtail- 
in  law  as  those  which  offend  the  merely  ment  effected  by  the  statute  is  insignifi- 
phydcal  senses."  cant.     Jt  is  limited  to  fences  unneces- 

'  Rideout  v.  Knox,  148  Mass.  368;  tarily  exceeding  tax  feet  in  height,  and 

Smith  c.   Morse,   148  Mass.  407.     See  there   must   be   an  actual   malevolent 

alsoae  to  the  application  of  this  statute  motive,  as  distinguished  from  merely 

and  its  limitations,  Spauiding  n.  Smith,  techniwl  malice;    and  finally  malevo- 

162  Mass.  543;    Brostrom  v.  Lauppe,  lehce  must  be  the  dominant  motive.  So 

179  Mass.  315.     A  mmilar  statute  has  construed  the  statute  was  held  to  be 

been  enacted  and  enforced  in  Maine,  within  the  police  power  and  constitu- 

Bee  Lord  v.  Langdon,  91  Me.  221.  tional. 

We  venture  to  observe  that  to  make 
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use  of  private  property  as  to  deprive  the  owner  of  the  beneficial  use 
thereof  for  causes  other  than  the  health,safety,  convenience,  or  pubhc 
welfare  of  the  people.  Thus,  the  legislature  cannot,  for  the  purpose 
of  promoting  the  beauty  of  parkways  or  boulevards,  aiahoruse  a  cittf 
to  establish  by  ort^inance  a  building  line  within  the  limiis  of  private 
propertif  to  which  all  buildings  must  conform  without  complying  with 
the  constitutional  requirements  as  to  making  compensation  for  prop- 
erty taken.'  Nor  can  the  l^istature  confer  authority  on  a  city  to 
exclude  from  boulevards  busituas  occupations  which  are  not  noxious  in 
their  nature  and  to  restrict  buildings  thereon  to  residence  uses  only.' 
Nor  can  a  city  by  virtue  of  the  power  to  regulate  the  construction  of 
buildings,  or  to  pass  police  ordinances  or  ordinances  to  promote  the 
interests  and  good  government  of  the  city,  pass  an  ordinance  pro- 
hibiting the  erection  of  new  buOdings  without  a  permit  and  direct- 
ing that  the  permit  shall  not  be  granted  unless  in  the  judgment  of 
certain  public  officers  the  size,  general  character,  and  appearance  of 
the  building  will  conform  to  the  general  character  of  buildings  prev- 
iously erected  in  the  locality  and  will  not  tend  to  depreciate  the  value 
of  surrounding  improved  or  unimproved  property,' 

■  8t  Louia  V.  Hill,  116  Ho.  527.  to  confer  poAVrs  tbat  affect  the 
In  Pennsj/Itianta,  under  atatutoTy  enact-  citiien  in  hu  right  of  property  and 
ment  ownera  have  been  rc^utrad  to  re-  hia  common  rixht.  It  cannot  be  pre- 
cede from  the  former  bwUding  line  and  tended  that  the  dUsen  tias  not  the 
have  been  given  a  right  of  action  for  common  law  right  to  acquire  title 
the  damages  thus  accruing.  This  to  a  lot  of  land,  qualified  or  absolute, 
right  of  action  ncoruee  as  soon  aa  the  in  a  city  as  elsewhere,  and  to  build 
owner  removes  hia  building  and  pro-  upon,  and  improve  as  his  taate.  Ma 
ceeds  to  rebuild.  For  coses  involving  eanvenience,  or  hia  interest  may  sug- 
theae  statutes,  aee  Philadelphia  f .  Lin-  geat,  or  aa  his  means  may  justiQ' 
ard,  87  Pa.  St,  242 ;  In  re  Chestnut  St.,  without  taJdng  into  consideration 
118  Pa.  S93;  B  rower  v.  Philadelphia,  whether  his  buildings  and  improvement 
142  Fa.  350;  Bomot  v.  BoiuchuT,  202  will  conform  in  'size,  general  char- 
Pa,  463.  acter,  and  appearance'  to  the  'general 

'  St.  Louis  V.  Dorr,  145  Mo,  406.  character  of  the  buildings  previously 
But  the  legislature  may  authorize  and  erected  in  the  same  locality';  even 
the  city  council  may  accordingly  though  there  might  be  those  in  whose 
enact  an  ordinance  setting  apart  a  'jud^ent'  hia  so  building  might  in 
limited  number  of  streets  as  pleasure  some  way  'tend  to  depreciate  the 
drivewayt  and  excluding  wagon  traffic  value  of  aurrounding  improved  or 
theiefrom.  Cicero  Lumber  Co.  v.  unimproved  property.'" 
(^cero,  176  III.  9.  A  city    ordinance    prohibited    the 

'  Boetock  V.  Sams,  95  Hd.  400.  erection  of  ahanlies,  huis,  terOs,  Ac,  on 
In  thia  case  the  court  did  not  con-  the  edge  of  the  bank  beliveen  the  road 
aider  the  power  of  the  legislature  to  or  ttreet  and  the  aea  without  a  special 
impose  this  restriction  or  to  authorize  permit  from  the  board  of  aldermen, 
its  imposition  without  compensation.  It  was  held  that  the  legislature  has 
but  tbe  grounds  of  the  decifdon  seem  no  authority  to  declare  or  to  authoriie 
to  be  sufficient  to  negative  the  ex-  municipal  authorities  to  declare  the 
istenoe  of  any  such  power  on  the  part  building  of  a  private  residence  on  one's 
of  the  legislature.  Jones,  J.,  aaid :  land  to  be  a  nuisance,  because  it  may 
"Undoubtedly  the  proviso  in  the  or-  have  a  tendency  to  depreciate  the 
dinance  undei*  consideration  attempts  value  of  adjoining  property  hy  sbut- 
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The  right  of  an  owner  to  lue  kit  property  in  the  proeecutvm  of  a 
lawful  bueineta,  and  one  that  is  recognized  as  necessary  in  all  civi- 
lized commiuiities,  cannot  be  made  to  rest  upon  the  caprice  of  a 
majority,  or  any  number  of  those  owning  property  surrounding  that 
which  he  desires  to  use.'  Even  in  the  case  of  Uiose  trades  or  occwpof 
tuma  which  are  natural  utea  of  land,  such  as  quarrying,  mining, 
brick  making,  etc.,  and  ^liich  involve  some  danger  in  conducting 
them,  Uie  t^slature  or  city  council  cannot  as  a  general  rule  prohibit 
them  within  the  city  limits,  although  it  may  regvlate  the  manner  in 
which  they  may  be  conducted.*  The  occupation  of  manufacturing 
bricks  is  not  within  the  class  of  employments  presumably  offensive 
which  per  «  may  be  regulated  or  restrained  by  ordinance.  Hence, 
an  ordinance  prohibiting  the  use  of  any  lands  (other  than  those  used 
for  brick  making  at  the  time  of  its  enactment)  for  the  purpose  of 
brick  making  without  a  permit  is  unreasonable.' 

1  thereby  that   &n   ordiD&nce   prohibiting  thw' 

virtually   deprive   the    owner   of    the  location  within  an^  block  without  the 

use  of  his  pro)>erty  without  com^osa-  consent  of  a  majority  of  the  lot  owners 

tion.     Quintini  o.  Bay  St.   Louis,   64  was    valid    as    a    prohibition,    which 

Hiss.  483.  might  be  avoided  under  the  condition 

'  An  ordinance  providing  that  no  of  the  consent. 

permit  to  maitOain  a  laundry  shall  be  '  See    ante,    {{    684-688,    Cuba   v. 

granted  unless  the  applicant  shall  first  Miaaesippi  Cotton  Oil  Co,,   160  Ala. 

Have  obtained  the  written  consent  of  259;   43  So.  Rep.  706.    An  ordinance 

a  majority  of  the  real  property  owners  absolutely  prohibiting  the  maintenance 

within  the  block  and  m  certain  neigh-  or  operation  of  a  mtk  or  atone  quarry 

boring  blocks    imposes    an    unlamul  within  a  laige  portion  of  a  city  de- 

conditJon  on  the  use  of  the  property  prives  the   ownera   of  real   property 

for  a  lawful  putpooe  and  is  void.    Ex  within  such  limits  of  a  valuable  right 

parle  Sing  Lee,  96  Cal.  354.     An  ordi-  incident    to   their   ownership,    and   is 

nance  prohibitiiw  the  ereeiUm  of  alablee  unreasonable     and     invalid.       In     re 

on  any  block   without  the  consent  of  Kelso,  147  Cal.  609.     In  Reg.  «.  Mut- 

tbe  ownera  of  one-halt  the  ground  of  tere,  10  Coi  Cr.  C.  6,  it  was  held  that 

the  block  is  invalid  as  an  unauthorized  a  quarry  worked  by  blaetirig  in  such  a 

dele^tion  ot  legislative  power  and  as  way   and   under  such    circumstances 

discnminatory  in  its  nature  and  effect,  as  to  occasion  injury  to  otheis,   was 

St.  Louis  n.  Russell,  lis  Mo.  248.    Or-  a  public  nuisance  for  maintaining  which 

dinance   prohibiting  the  operation  of  the  owner  mjght  be  convicted  and  pun- 

a  daugwr-houae  within  a  certun  dis-  ished.      Ordinance    prohibiting   under 

tance   of   any   dwellings   without   the  penalty  the  Ucating  of  roek  with  gun- 

writteu  consent  of  the  occupants  of  powder  within  the  city  limits   "with- 

the  dwdlings  is  invalid.    St.  Louis  v.  out  written  consent  from  the  board 

Howard,   119  Mo.  41.     An  ordinance  of  aldermen"  held  to  be  valid  and 

prohibiting  the  erection  of  a  gas  IotUc  reasonable.    Commonwealth  o.  Parks, 

or  holder  without  the  written  consent  155  Mass.  531.     Ordinance  regulating 

ot  aJI  the  owners  of  property  within  the  Hotting  of  rock  construed  and  ap- 

a  radius  of  1000  feet  is  void.    State  n,  phed.    Spokane  c  Patteraon,  46  Wash. 

Withnell,    78   Neb.    33;    110   N.    W.  93j  89  Pac.  Rep.  402. 

Rep.  680.    But  in  Chicago  v.  Stratton;  '  Belmont  o.  New  England  Brick 

162  111.  494,  it  was  heM  that  where  Co.,  190  Mass.  442.    In  this  case,  the 

the    city    had    aiatulory    authority    to  ordinance     required    that     applicants 

direet  the  location   of   livery   etablee,  it  for  a  license  should  furnish  bond  with 

had  the  power  to  prohibit  their  loca-  sureties    for   the    observance    of   the 
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§  696.  Bognl*tlon  of  Uia  Height  of  Bnildlii^  —  Statutoiy  restric- 
tions upon  the  height  of  buildings  having  been  before  the  courts 
incidentally  and  the  opinion  having  been  expressed  th&t  statutes 
regulating  tlie  height  of  buildings  are  a  proper  and  valid  exercise  of 
the  police  power,'  the  question  came  directly  before  the  Supreme 
Judicial  Court  of  Massachusetts,  which  held  that  the  le^slature,  in 
the  exercise  of  the  police  power,  may  regulate  the  height  of  buildings  in 
cities  so  that  none  can  be  erected  above  a  prescribed  number  of  feet ; 
that  it  can  classify  parts  of  a  city  so  that  in  some  parts  one  height  is 
prescribed  and  in  others  a  different  hei^t;  that  it  can  delegate  to  a 
commission  the  determination  of  the  boundary  of  these  different 
parts  so  as  to  conform  to  the  general  provisions  of  the  statute;  and 
that  it  can  also  delegate  to  a  commission  the  making  of  rules  and 
regulations  in  such  manner  as  to  permit  different  heights  in  different 
places  according  to  the  different  conditions  in  different  parts  of  one 
of  the  general  classes  of  territory  as  defined  in  the  general' statute.' 

tenns  of  the  permit  and  for  the  filling  and  apartment  houses,  and  that  it 
of  any  excavation  within  a  reasonable  had  no  application  to  hotels,  but  in- 
time  and  in  a  manner  satisfactory  to  cidentally,  in  delivering  the  opinion  of 
the  board  of  health.  The  right  to  re-  the  court,  Earl,  J.,  remarked,  "We 
quire  filling  in  was  claimed  on  the  have  no  doubt  of  the  competency  of 
tneory  that  the  excavations  became  the  legislature  in  the  exercise  of  the 
receptacles  for  wat«r  which  when  police  power  under  the  constitution 
stagnant  became  breeding  places  for  to  pass  such  an  act."  In  Attom^- 
mosquitoa,  which  convev  disease.  But  General  v.  Williams,  174  Mass.  476 
the  court  diaposed  of  this  contention,  (aff'd  sub  nom.  Williams  v.  Parker,  188 
Bradley,  J.,  saying:  "But  it  also  U.  S.  491),  the  Copley  Square  Coat,  — 
follows  that  any  pool  of  water  thus  where  a  statutoiy  restricUon  was 
artificially  formed,  when  of  sufiicient  placed  upon  buildings  fronting  upon 
age,  would  be  et^ually  objectionable,  a  public  park  and  provi^on  for  com- 
and  the  real  condition  to  be  remedied  pensation  was  made,  KTimnlion,  J., 
is  the  cnation  and  maintenance  of  delivering  the  opinion  of  the  court, 
this  souroe  of  sickness.  Until  the  said,  that  "in  view  of  theldndof  build- 
water  stagnated,  and  moBauitoB  were  ings  erected  on  the  streets  about  Cop- 
bred,  the  action  of  the  landowner  had  ley  Square  and  the  uses  to  which  some 
not  become  injurious  to  the  community,  of  these  buildings  are  put,  it  would  be 
and  for  the  benefit  of  the  public  to  hard  to  say  that  this  statute  mi^bt 
destroy,  or  impair  his  right  to  convert  not  have  been  passed  in  the  exereiae 
his  property  into  money,  where  the  of  the  police  power,  as  other  statutes 
process  of  conversion  in  itself  is  innO-  regulating  the  erection  of  buildinss 
cent,  is  unnecessary  and  oppressive."  in  cities  are  commonly  passed."  The 
'  In  People  v.  D'Oench,  111  N.  Y.  case,  however,  was  decided  upon  the 
359,  a  statute  provided  that  the  height  ground  that  tLe  statute  waa  a  proper 
of  all  dwellin^nouses  and  of  all  houses  exercise  of  the  power  of  eminent  do- 
used or  maintained  to  be  used  as  main  and  the  police  power  of  the  State 
dwellings  for  more  than  one  family  was  not  involved  in  the  case.  See  alaa 
thereafter  to  be  erected  in  the  city  Parker  v.  Commonwealth,  178  Mass. 
of  New  York  should  not  exceed  SO  199,  203;  Attorney-General  v.  Wil- 
feet  upon  all  streets  and  avenues  ex-  liams,  178  Mass.  330;  tupra,  {  695. 
eeeding  60  feet  in  width.  The  inune-  *  In  Welch  v.  Swasey,  193  Mass, 
diate  question  before  the  court  was  364,  the  constitutionally  of  statutes 
whether  this  statute  applied  to  hotels,  regulating  the  height  of^  buildings  in 
The  court  held  that  its  application  Boston  was  sustained  by  the  court, 
was  intended  to  be  limited  to  tenement  By  an  act  passed  in  1904  it  was  di~ 
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The  grounds  upon  which  the  court  sustained  this  exercise  of 
the  police  power  were  that  buildings  may  be  erected   to  such  a 

rect«d  that  the  cit^  of  £oston  be  that  none  con  be  erected  above  a  pre* 
divided  into  two  dirtricts,  vis.  Di«-  scribed  number  of  feet  7  Second,  can  ' 
trict  A  beiox  the  part  i^  the  city  it  classify  parte  of  a  city  eo  that  in 
devoted  to  businees  or  conunercial  eome  parts  one  height  is  prescribed, 
pursuits,  and  District  B,  being  the  and  in  others  diSerent  heights?  Third, 
reeidential  portion  of  the  city.  The  if  so,  can  it  delegate  to  a  commission 
statute  prescrilied  that  in  District  A  the  determination  of  the  boundaries 
no  building  should  be  erected  of  a  of  these  ditTerent  parte  so  as  to  con- 
greater  height  than  one  hundred  and  form  to  the  general  provisions  of  the 
twenty-five  feet  above  the  grade  of  statute?  Fourth,  can  it  delegate  to  a 
the  street,  and  in  District  G  that  no  commission  the  making  of  rules  and 
building  should  be  erected  of  a  greater  r^ulations  so  as  to  permit  different 
height  than  eighty  feet  above  the  heights  in  different  places  according 
grade  of  the  street.  In  1905  a  sup-  to  different  conditions  in  different 
plementary  act  was  enacted  providing  parts  of  the  one  of  the  general  classes 
for  the  appointment  of  a  commission  of  territory  made  in  the  original 
by  the  mayor  of  Boston,  which  com-  statute  7  Fifth,  if  it  can,  are  the  rules 
misnon  was  entrusted  with  the  general  and  regulations  made  by  the  com- 
execution  of  the  provisions  of  the  acts  of  missioners  within  the  statute  and 
1904  and  1905.  Diacietionary  power  within  the  constitutional  authority  of 
was  coniferred  upon  the  commission  tite  legislature  and  its  agents?  The 
to  allow  in  District  B  —  the  red-  court  answered  all  these  questions  in 
dential  district  —  buildings  of  a  luight  the  affirmative. 

of  one  hundred  feet  instead  of  eUnty  On  the  general  question  of  the  power 

feet  above  the  level  of  the  grade  of  of  the  legislature  to  restrict  the  height 

tlic  street,   and   of  one   hundred  and  of  buildings  in  the  exercise  of  the  poEce 

twenty-five  feet  above  the  gmde  at  power,  Knoviton,  C.  J.,  said:    "The 

the  street  when  situated  within  fif^  erection  of  very  high  buildings  in  cities, 

feet  of  the  boundary  line  of  District  B,  especially  upon  narrow  streets,  may  bo 

The   commission   adopted   regulations  carried  bo  far  as  materially  to  exclude 

for    District    B,    whicn   among   other  sunshinej  light,  and  air,  and  thus  affect 

tlungB  prescribed  that  on  streets  ex-  the  public  health.    It  may  also  increase 

ceedin^  sixtv-four  feet  in  width,  build-  danger  to  persons  and  property  from 

ings  might  oe  erected  to  a  height  not  fire,  and  be  a  subject  for  legislation  on 

greater    than     one    and     one-quarter  that  ground.     These  are  proper  sub- 

timee  the  width  of  the  street,  but  not  jecte  tor  consideration  in  determining 

exceeding  one  hundred  feet  above  the  whether,   in   a   given   case,    rights   ot 

grade  of  the  street  in  alL    The  regula-  property  in  the  use  of  land  should  t>e 

tioDS    of   the    commission    also    per-  interfered  with  for  the  public  good." 

mitted   buildings  to  be  erected  to  a  On  the  subject  of  provisions  prescrib- 

heigtit  of  one  hundred  and  twenty-  ing  different  heights  in  different  parts 

five   feet  in  certain   designated   parte  ot  the  city,  ho  said:  "The  next  ques- 

of  the  fifty  feet   belt  outside   ol   but  tion  is  whether  the  ^neral  court  may 

adjoining  the  boundary  of  District  A.  establish  different  heighte  for  different 

An    application    was    made    by    tho  neighborhoods      according      to     their 

Kintiff  for  a  permit  to  erect  a  build-  conditions  and  the  use  to  which  the 

in  restrict  B  in  excess  of  the  height  property  in  them  is  put.    The  statute 

prescribed  by  the  statute  and  by  the  should  be  adapted  to  tlie  accomplish- 

Kgulations  of  the  commission.     This  ment  of  the  purpoeee  in  which  it  finds 

application  was  denied,  and  the  que»-  its     constitutional     justification.       It 

tuni    vras    raised     before    the    court  should  be  reasonable  not  only  in  refer- 

whether  the  statute  was  constitutional,  ence  to  the  interests  of  the  public,  but 

Knouiion,  C.  J.,  who  delivered   the  also  in  reference  to  the  rights  of  iand- 

o^uion  of  the  court  sustaining  the  owners.     If  these  rights  and  interests 

constitutionality  of  the  statute,  stated  are  in  conftict  in  any  degree,  the  oppoe- 

the  auestions  before  the  court  to  l>e  ing  considerations  should  be  balanced 

as  follows;  ^irit,  can  the  le^slature  in  against  each  other,  and  each  should 

the  exercise  of  the  police  power  limit  be  made  to  yield  reasonably  to  those 

the  height  of  buildings  in  cities  so  upon  the  otner  side.     The  value  of 
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height  as  materially  to  e^rctude  sunshine,  light,  and  air,  and  thus 
affect  the  public  health,  and  they  might  also  increase  the  danger 
to  persons  and  property  from  fire.  These  and  other  matters  in 
which  the  extreme  height  of  buildings  may  aSect  the  public  interests 
seem  to  us  to  be  sufficient  to  Justify  the  exercise  of  the  police  power 
in  this  respect,  and  the  general  competency  of  the  legislature  under 
the  police  power  to  regulate  the  height  of  buildings  in  cities  does 
not  appear  to  us  to  be  opon  to  any  serious  question. 

S  697.  BeffoUtion  of  Signs  and  Bill-Boards.  —  The  prohibition 
of  the  erection  and  maintenance  of  signs  and  biUrboarda  within  the 
timiia  of  private  property  for  purely  eesthetic  reasons,  and  without 
reference  to  the  safety  or  welfare  of  the  inhabitants,  has  been  held  to 
be  a  substantial  appropriation  of  that  property,  which  the  legislature 
cannot  make  without  compensation  to  the  owner.  Therefore,  the 
legislature  cannot  authorize  municipal  corporations  to  prohibit  by 
ordinance  the  construction  of  bill-boards  and  signs  for  advertising 
upon  such  property.*    But  it  is  within  the  power  of  the  legislature 

land   and   the   demand   for   space   in  and  regulatiotu  for  the  purpose  must 

thoae    p&rtB    cf    Boston    where     the  be  reasonably  directed  to  an  accom- 

greater  part  of  the  buildings  are  used  pliabment  of  the  objects  in  which  the 

for  purposes  of  buHiness  or  commercMi  constitutional     authority     rests,     and 

\b  such  as  to  call  for  buildings  of  greater  must  have  a  nal  substantial  relation 

height  than  are  needed  in  those  parts  to  the  public  purposes  which  the  gov- 

of  the  city  where  the  greater  part  of  emment  can  accomplish. 
the  building  are  used  for  residential         '  Chicaso  t>.  Gunning  System,  214 

purposes.    It   was    therefore    reason-  HI.  628,  ^'g  114  111.  App.  377;    Bill 

able   to   provide   in   the   statute   that  Foeting  Sign  Co.  o.  Atlantic  CHty,  71 

buildings  might  be  erected  to  a  greater  N.  J.  L,  72 ;    Fassaio  e.  Paterson  Bill 

height  m  the  Conner  parts  of  the  city  Pasting  &e.  Co.,  72  N.  J.  L.  285,  rev'g 

than  in  the  latter,  even  if  some  of  the  71  N.  J.  L.  75;    People  «.  Green,  85 

streets   in    the    former   are    narrower  N.   Y.   App.    Div.   4(X);     Crawford   v. 

than  those  in  the  latter.     The  general  Topcka,  SI  Kan.  756;   Commonwealth 

subject  is  one  that  calls  for  a  careful  v.  Boston  Adv.  Co.,  188  Mass.  348; 

consideration    of    conditions    existing  Bryan  v.  Chester,   212   Pa.   256.     See 

in  different  places.     In  many  cities  ntjira,  fj  095, 690,  also  Hr.  Larremore's 

there  would  be  no  dan^r  of  the  erec-  article,  XQ  Harvard  Law  Review  (Nov- 

tion  of  high  buildings  in  such  locali-  ember,  1006),  p.  35.     By  statute  park 

ties  and  of  such  a  number  as  to  aSect  commissioncre  nad  authority  to  "make 

materially  the  public  health  or  safety,  such  reasonable  rules   and  regulotions 

and  no  statutory  restrictions  are  neces-  respecting  the  display  of  ugns,  posters, 

sary.    Such  restrictions  in  this  country  or  advertisements  in  or  near  to  and 

are  of  very  recent  origin,  and  they  ore  visible  from  "  parks  in  their  care  "as 

still    uncommon.      Unless   they    place  they  may  deem  necessary  for  preserving 

the  limited  height  at  an  extreme  point,  the  objects  for  which  such  parks  and 

beyond  which   hardly  any  one  would  parkwavs    are  established   and  main- 

ever  wish  to  go,  they  should  be  imposed  tained.      A  rule  having  been  adopt«d 

only  in  reference  to  the  uses  for  which  forbidding  the  maintenance  of  buamess 

the  real  estate  probably  will  be  needed,  agjia  so  near  a  parkway  as  to  be  plainly 

and  the  manner  in  which  the  land  is  visible  to  the  naked  eye  of  persons  in 

laid    out,   and  the  nature  of  the   ap-  the  parkway,  the  court  held    that  it 

proaches  to  it."     But  the  court  fur-  was  unreasonable  and  void,  because 

ther  pointed  out  that  statutes,  rules  it  amounted  to  a  taking  of  property 
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to  authorize  the  city  authorities  to  regidate  boards  erected  for  the  pur^ 
jtoae  of  bill  posting,  so  far  as  the  regulation  is  necessary  to  the  wel- 

for  public  use  without  compensation,  of  which  was  to  prohibit  the  placing 

CommoQweolth   v.   Boston   Adv.    Co.,  uponany fence orotherntructureof any 

188   Mass.   348.      Barker,   J.,   pointed  advertisement   or    advertising   devices 

out  that  the  education  of  youth  was  intended  for  advertisement  m,  about, 

a  public  purpose  of  the  hiKuest  kind,  or  upon   any   vacant   or  unimproved 

yet   no  one   would   contend  that   the  land  fronting  upon  or  adjacent  to  any 

State  could  tahe  a  man's  land  for  a  public  {xtrk,  &c.,  "until  a  description 

sehool-houBe  without  just  compensB'  or  drawing  of  the  same  shall  be  filed 

''m,  and  added:  "  If  tne  police  power  with  the  commissioners  of  public  parks, 


pensation   to   promote   the   education  consit^red  that  the  rule  or  ordinance 

of  youth,  it  cannot  justify  such  a  tak-  eo  adopted    pursuant  to   the  statute 

ing     for    the     promotion     of    merely  was   in   effect   an   attempt   to   appro 

Sisthetic   purposes.     Therefore,   if  the  priate   or   control   the   use   of   pnvate 

rules   of   the    commission   amount   to  property  without  regard  to  the  public 

a  taking  of  property,  as  no  compenso-  health  or  welfare;    tnat  it  was  an  ap- 

tion  is  Movided,  they  cannot  be  held  propriation  of  private  property  which 

valid.     The   plain   and  intended  pur*  could  only  be  made  by  due  process  of 

pooe  of  the  rule  is  to  prohibit  the  use  law,    and    upon    just    compensation; 

of  land  near  public  parks  and  park-  and  that   the   rule   or   ordinance   was 

trays  for  advertising.     This  has  come  beyond   the   power  of  the   legislature 

■-   ■--      1  ordinary  and  remunerative  to  authorise  o"  '' '    '  "   "       ' 


use  of  lands  near  lately  travelled  public  parks  to  enact.  Ingraham,  J., 
streets,  parkways,  public  parks,  rail-  said:  "It  is  not  claimed  that  these 
roads,  and  other  places  freq^uented  in  advertisements  affected  the  health  or 
numbers  by  the  public.  It  is  as  nat-  welfare  of  the  community.  They  were 
ural  a  use  of  such  lands  as  is  the  use  not  dangerous  to  pedestrians  using 
of  store-fronts  and  show-windows  for  the  streets;  did  not  in  any  respect 
the  display  of  goods  kept  for  sale,  or  interfere  with  the  public  parks,  places, 
for  other  modes  of  advertising.  It  streets,  or  avenues;  creat«d  no  con- 
resembles  the  placing  of  advertising  dition  which  would  justify  the  intei^ 
pages  on  each  side  of  the  literary  por-  ference  of  the  police  power  of  the  State, 
tion  of  a  periodical,  or  the  placing  in  but  prevented  a  use  of  private  property 
street  ears  or  railway  stations  of  ad-  by  the  owners  unless  such  use  was  ap- 
vertisements  disconnnected  with  the  proved  by  the  park  department.  I 
business  of  transportation.  All  these  suppose  it  would  not  be  claimed  that 
at  present  are  usual,  common,  and  the  l^islature  would  have  power  to 
profitable  uses  of  property,  of  which  provioe  that  no  building  of  any  kind 
every  one  sees  daily  numerous  in-  should  be  erected  upon  such  property. 
stajices."  The  provision  of  the  Constitution  that 
In  People  v.  Green,  86  N.  Y.  App.  private  property  shall  not  be  taken 
Kv.  400,  a  statute  authorised  the  for  pubkc  use  without  compensation 
department  of  parks  of  New  York  certainly  prohibits  the  legislature  from 
Gty  to  r^ulate  and  determine  the  interfenng  with  the  use  of  private 
height  and  character  of  aH  feneet  in  property  by  its  owner,  unless  such  use 
and  about  all  vacant  or  unuiproved  would  justify  the  interference  by  tiie 
lands  JToniing  upon  or  adjacent  to  aU  State  under  what  is  called  the  police 
pMie  porki,  dec.,  and  to  r^ulate  and  power.  But  the  placing  of  a  fence 
control  the  exhibition  of  advertise-  upon  private  property  upon  which  is 
ments  thereon  or  structures  intended  displayed  an  advertisement  is  cer- 
for  advertisement  or  the  exhibition  of  tainly  no  more  subject  to  the  police 
advertisements  upon  any  lands  front-  power  of  the  State  than  would  be  the 
ing  upon  the  public  parks,  squares,  placing  upon  the  property  of  a  shop, 
and  places  in  the  city_.    The  depart-  twuse,  or  other  structure.     The  pro- 
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fare  of  the  inhabitants  of  the  city,  or  the  safety  of  persons  passing 
along  its  streets.'  Signs  and  bill-boards  may  be  erected  in  such  a 
manner  as  to  be  dangerous  to  the  public  by  falling  or  being  blown 
down,  or  constructed  of  such  materials  and  dimensions  as  to  be  dan- 
gerous, or  placed  upon  buildings  or  other  structures  in  such  a  manner 
as  to  endanger  the  life  and  limb  of  the  citizen,  or  erected  within  the 
fire  limits  in  such  proximity  to  buildings  as  to  increase  the  danger 
of  loss  by  fire,  or  have  printed  or  displayed  on  them  obscene  char- 
acters tending  to  demoralize  and  injure  the  public  morals.  If  boards 
are  erected  in  violation  of  these  public  rights  or  interests,  and  of 
others  which  mi^t  be  mentioned,  ample  power  may  be  conferred 
by  statute  to  reguhite  them,  provided  such  regulations  are  reasonably 

If^islature  might  prohibit  such  &  impoeiog  a  penal^  for  maintaining 
stnioture  aa  would  expoee  those  \mng  such  sigos.  St.  Louia  v.  St.  Louis 
the  parks  or  streets  to  danger,  or  pre-  Theatre  Co.,  202  Uo.  690.  The  word 
vent  the  exhibits  of  inunor&l  adver-  "structures"  in  an  ordinance  which 
tiaements  or  [uctures,  or  the  use  of  provides  that  "before  the  eroction, 
property  in  a  nay  that  would  endanger  construction,  or  alteration  of  any 
the  hedth  o(  tlie  conununity,  it  has  building  or  part  of  any  building,  sfnic- 
no  power  to  prevent  the  owners  of  hire,  or  part  of  any  stnictuie,  or  wall," 
private  property  adjacent  to  a  public  the  owner,  &c.,  shall  file  plans  and 
park  from  using  their  property  to  specifications,  and  shall  not  proceed 
advertise  what  they  or  others  tiave  with  the  work  until  the  plans  and 
to  sell  so  long  as  toe  public  health  or  specifications  have  been  approved  by 
welfare  is  not  affected  j  and  being  the  commisBioner  of  buildings,  in- 
without  power  to  prohibit,  they  are  eludes  "sky  signs"  erected  on  the  top 
without  power  to  require  the  consent  of  a  building  tor  advertising  purposes, 
of  any  public  officer  before  the  prop-  Matter  of  New  York,  122  N.  Y.  App. 
erty  can  be  used  for  that  purpose.  If  Div.  741 ;  City  of  New  York  v.  Wine- 
this  ordinance  were  enforced,  no  owner  bur^  Adv.  Co.,  122  N.  Y.  App.  Div. 
of  a  house  could  place  upon  it  a  notice   748. 

that  it  was  for  rent  or  for  sale  without  When  a  statute  or  ordinance  re- 
the  consent  of  the  park  board.  No  quires  the  approval  of  the  building 
person  keeping  a  shop  upon  any  street  department  to  any  structure  or  erec- 
adjacent  to  toe  park  could  phce  his  tion  in  such  language  as  to  include 
name  upon  the  front  of  the  building,  therein  "sky-signs"  on  buildings,  a 
or  an  advertisemegt  of  the  business  person  who  has  erected  or  who  pro- 
that  he  carried  on,  without  the  con-  poses  to  erect  a  tky-t^n  and  who  has 
sent  of  the  department.  It  seems  to  not  applied  for  or  procured  a  permit 
me  that  this  is  an  attempt  to  appro-  from  the  building  department,  is  not 
priate  private  property  for  public  use  in  a  position  to  attack  the  consti- 
without  compensation  and  without  tutionality  of  a  provision  of  the  statute 
due  process  of  law,  and  prohibited  or  ordinance  limiting  the  height  of 
b^  section  6  of  article  1  of  the  Con-  sky-signs  when  erected  wholly  on  pn- 
stitution."  vate  property.     He  must   first   eitner 

'  St.  Louis  V.  St.  Louis  Theatre  Co.,  procure  tne  permit  or  apjAy  therefor, 
202  Mo.  690;  RochMter  v.  West,  164  and  if  the  permit  be  refused  because 
N.  Y,  610,  aff'g  29  N.  Y.  App.  Div.  the  proposed  sky-aign  exceeds  the 
125;  Crawford  v.  Topeka,  51  Kan.  height  prescribed  by  ordinance,  he 
756.  The  fact  that  at  a  time  when  must  npply  for  mandamvt  to  compel 
there  was  no  ordinance  prohibiting  the  permit  to  be  issued  notwithstand- 
it,  a  property  owner  erected  an  illu-  ing  the  limitation.  Matter  of  New 
minated  sign  projecting  more  than  York,  122  N.  Y.  App.  Div.  741;  City 
eighteen  inches  over  the  street,  does  of  New  York  v.  Wmebuigh  Adv.  Co., 
not  prevent  conviction  for  a  violation  122  N.  Y.  App.  Div.  748. 
of  an  ordinance  subsequently  adopted 
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necessary  for  the  protection  of  the  pubUc  health,  morals,  or  safety. 
Nor  will  the  fact  Uiat  such  stractures  are  placed  upon  private  prop- 
erty, and  not  on  the  public  streets,  protect  those  owning  or  using 
them  against  such  reasonable  regulations.' 

A  legislative  delegation  of  authority  to  enact  ordinances  and  by- 
laws regulating  the  erection  of  signs  and  bill-boards  may  be  made 
by  any  general  delegation  of  power  to  enact  ordinances  for  police 
purposes.  Authority  to  enact  such  ordinances  is  conferred  by  charter 
power  to  pass  ordinances,  "to  regulate  the  police  of  the  city  and  to 
pass  and  enforce  all  necessary  police  ordinances," '  or  to  pass  ordi- 
nances for  the  good  government  of  the  city  and  the  preservation  of 
peace  and  good  order,^  or  to  enact  ordinances  to  prevent  and  abate 
nuisances.*  The  power  to  regulate  the  construction  and  maintenance 
of  signs  and  bill-boards  is  also,  by  necessary  implication,  conferred 
by  charter  authority  to  license  and  regulate  bill-posters  and  bill 
dbtributors  and  sign  advertising.  The  power  to  regulate  means  to 
govern  by,  or  subject  to,  certain  rules  or  restrictions;  it  implies  a 
power  of  restriction  and  restraint  not  only  as  to  the  manner  of  con- 
ducting a  specified  business,  but  also  as  to  the  erection  in  or  upon 
which  the  busine.<is  is  to  be  conducted.'  But  power  to  regulate  signs 
and  bill-boards  by  ordinance  conferred  on  a  municipal  corporation 
must  be  exercised  in  a  reasonable  manner,  and  if  the  purport  or 
effect  of  the  ordinance  is  to  so  unreasonably  restrict  or  interfere  with 
the  use  and  enjoyment  of  private  property  as  to  prevent  the  erection 
of  any  signs  or  billboards  thereon,  or  to  deprive  the  owner  of  the 
use  or  enjoyment  of  any  substantial  portion  of  it,  the  ordinance  will 
be  invalid  as  unreasonable.*  An  ordinance  which  prohibits  the  eree- 

'  Chic^o  0.  Gunning  System,  214  city  cannot  enforce  by  injunetion  an 

ni.  ^8,a^g  114  m.  App.  377.    In  this  ordinance  prohibitioK  the  poeliiig  of 

case  the  court  also  saya  that  the  erec-  advertising  bills  in  the  city  without  a 

tion  of  signs  and  bill'txiards  on  private  permit,  umeeB  the  complaint  contains 

property   may   be    regulated   for   the  allecatioos  tending  to  show    that    the 

puipoee  of  preventing  obstruction  of  busmeas,  as  conducted,  is  a  nuisance. 

the   view  of  railroad  crossings   which  Mt.  Vernon   v.  Seeley,  74   N.  Y.  App. 

endanger  life  by  accident.     But  quart  Div.  50.    But  the  legislature  may  con- 

whether  this  view  of  the  court  may  fer  upon  the  city  by  express  enactment 

not  require  qvialification.  the  r^ht  to  this  remedj^.     New  York 

'  Chicago  V.  Qunning  System,  214  n.    Winebuigh    Advertising    Co.,    122 

m.  628,  aff'g  114  lU.  App.  377;  In  re  N.    Y.    App.    Div.    748.     See    Index, 

Wikhire,  103  Fed.  Rep.  620.  Equiiy;  Injunction. 

'  Guwuns  System  v.   Buffalo,   76  *  Chicago  v.  Gunning  System,  214 

N.  Y.  App.  Div.  31.  m.  628,  afPg  114  111.  App.  377;  PassMO 

*  Whitmire  &  Filbrick  Co.  v.  Buf-  v.  Pateison  Bill  Posting,  Ae.  Co.,  72 
falo,  118  Fed.  Rep.  773;  Chicago  *.  N.  J.  L.  285,  rev'g7]  N.  J.  L.  75;  Craw- 
Gunning  System,  214  111.  628,  aff'g  ford  v.  Topeka,  51  Kan.  756.  A  city 
114  m.  App.  577.  ordinance  reqiuring  that  signs  or  bill- 

*  Rochester  v.  West,  164  N.  Y.  boards  shall  be  constructed  not  lesa 
CIO,  alT'g  29  N.  Y.  App.  Div.  125.    A  than  10  feet  from  the  street  line  U  a 
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tion  of  signs  and  bill-boards  without  the  permission  of  the  common 
council  and  which  requires  every  applicant  for  permission  to  erect 
such  bill-boards  to  give  notice  to  the  owners  and  occupants  of  the 
adjacent  houses  and  lots,  has  been  sustatne^l  as  a  reasonable  exer- 
cise of  the  power  to  regulate.'  Similarly,  ordinances  restricting  the 
height  of  signs  and  bUl-boarda  within  reasonable  limits  unless  per- 
mission be  given  by  the  common  council  to  erect  bill-boards  exceed- 
ing the  restricted  hei^t,  have  been  sustained  as  a  valid  exercise  of  the 
powers  conferred  upon  the  common  council.^ 

Teguialum  not  reaaonably  neceatary   for  aa  to  the  thickly  settled  and  well  built 

the  public  safety  and  cannot  be  justi-  parts  of  the  city,  it  might  be  unrea- 

Sed    as    an    exercise    of    the    police  sonable  as  to  thinly  settled  and  un- 

power.    PassEuc  v.  Paterson  Bill  Foet>  improved  part«.    In  this  case  the  or- 

ing,  &c.  Co.,  72  N.  J.  L.  285,  rev's  71  dinance  also  imposed  a  lietnae  lax  of 

N.  J.  L.  75.     So  an  ordinance  which  fifty  cents  per  squaTe  foot.    This  license 

teauires  signs  and  bill-boards  to  be  tax,  if  imposed  upon  the  bill-boards 

"placed    at   such    distance   from   the  maintained  by  the  plaintiff,  amounted 

public  street  or  sidewalk  as  sAoU  ex-  to  S20O,C>D0  per  year^  while  the  gross 

eted  by  at  teaat  5  feet  the  height  of  such  income  of  the  plaintiff  from   its  bill- 

bill-board    or   structure"    and    which  boards   only   amounted    to     S72,000. 

does  not   have   any   reference   to   the  It  was  held  that  the  license  tax  was 

maimer  of  constructing  the  bill-board  unreasonable,  prohibitive  in  its  terms, 

or  the  safety  or  welfare  of  the  public  unjust,  sod  oppressive,  and  therefore 

is  unreasonable.     Crawford  v.  Topeka,  void. 

51  Kan.  750.    In  Chicago  v.  Gunning  A   city   ordinance   providing   that 

^tem,  214  iU.  628,  aS'^  114  111.  App.  "no  person  shall  place  or  cany,  or 

377,  the  court  had  before  It  an  elaborate  cause  to  be  placed  or  carried,  on  any 

ordinance,     which     placed     numerous  sidewalk  any  show-board,  placard,  or 

restrictions  upon  the  erection  of  signs  sign  for  tjie  purpose  of  there  display- 

and   bill-boards.      This   ordinance   re-  ing  the  same,"  is  reasonable  and  valid 

quired  biU'boards  to  be  made  of  sheet  as  a  regulation  of  the  use  of  the  city 

or   ^vanized   iron'  or   other   incom-  streets.    Commonwealth  v.  McCafferty, 

bustible   material;     that   they   should  145  Mass.  384.     A  store  si^  aoerhanig- 

not  exceed  100  square  feet;   that  they  ing  the  Kdewaik  may  be  removed  by 

should  be  located  at  least  25  feet  from  the  dty  authorities  under  their'  police 

the  front  of  the  lot;   that  they  should  powers  and   inddentallv  to  their  ex- 

not  exceed  10  feet  in  height;   that  the  press  powers,  where  sucn  sign  amounts 

base  should  be  three   feet  above  the  to  an  obstruction  "hiuderinff,  delaying, 

street  level  or  above  the  ground  when  or  endangering"  the  use  cm  the  dde- 

the  grade   of  the   street   was  not  es-  walk.    Slate  v.  Higgs,  126  N.  Car.  1014. 

tablished;  that  no  bill-board  should  be  Ordinance  making  it  a  misdemeanor 

erected  within  Eve  feet  of  any  other  to  erect  or  maintain  any  sign  extending 

bill-board;  'and  that  each   bill-board  over  tite  sidewalk  more  than  18  inches 

should  have  independent  supports.    In  held  to  be  reasonable  and  valid.      3t. 

addition,  it  was  provided  that  no  bill-  Louis  tt.  St.  Louis  Theatre  Co.,  202  Mo. 

boards   should   be   erected   on   boule-  690. 

vards,  or  public   drives,  or  in  streets  '  Rochester  ti.  West,  164  N.  Y.  610, 

three-fourtns  of  which  were    devoted  afFg  29  N.  Y.  App,  Div.  125;  Gunning 

to     private     residences,    without     the  System  v.  Buffalo,  75  N.  Y.  App.  Div. 

written    consent     of    three-fourths   ol  31, 

the   owners   thereon.      The   ordinance  *  Whitmier  &  Filbrick  Co.  v.  Buf- 

applied   to  bill-boards   in   every   part  falo,    118   Fed.   Rep,   773   (bill-boarda 

of  the  city,  remote  and  thinly  settled,  more  than  7  feet  in  height);   Quaning 

as  well  as  thickly  settled  and  devoted  System  v.  Buffalo,  75  NT  Y.  App.  Div. 

to  buaioess  purposes.    The  court  hdd  31   (bill-boards  more  than  7  leet  in 

that  the  ordinance  uxu  ■unreaaonaiie  and  height.)    In   In  re  Wilshire,   103  Fed, 

void,  and  in  so  holding  it  said  that  Rep,  620,  the  ordinance  contained  an 

while  an  ordinanoe  might  be  reasonable  absolute  prohitHtion  of  the  erectioa 
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§  698.  Kagnlfttioa  of  Tanement  Homes.  ^  Tenement  houses  as 
popularly  known,  and  also  as  defined  by  statute,*  have  been  regarded 
as  a  distinct  class  of  buildings,  aiuceptible  of  and  requiring  regulation 
by  virtue  of  the  police  power,'  It  is  therefore  within  the  power  of 
the  legislature,  either  directly  by  statute  or  by  authority  conferred 

of  any  biU-boards  eiceeding  6  feet  in  27  N.  Y.  App.  Div.  282;  8.  o.  71  N.  Y. 

height.    The  court  adopted  the  view  App.  Div.  616,  modified   177  N.  Y. 

that  it  was  impoaaible  to  say  that  thia  293 ;   Soon  «.  Heilberg,  38  N.  Y.  App. 

ordinance  was  so  unreasonable  as  to  Div.  515;    White  v.  Collins  Building, 

justify    judicial    interference,   and    it  &c.  Co.,  82  N,  Y.  App.  Div.  1;    Boyd 

therefore  declined  to  adjudge  the  or-  v.  Kerwin,  15N.  Y.  Supp.  721;  McClure 

dinance  to  be  void.  v.  Leaycraft,   183  N.  Y.  36;    Marx  v. 

'Definition:     By    the    New    York  Brogan,  188N.  Y.  431,  rev'g  111  N.  Y. 

Tenement    House   Act    (Laws,    1901,  App.  Div.  480.    As  to  the  meaning  of 

chap.  334),  "A  tenement  house  is  any  the  tenn  tentmtra  hmiaex  when  used  in 

house  or  building  or  portion  thereoi,  statutes,  see  also  Youne  v.   Boston, 

which  is  rented,  leased,  let,  or  hired  104  Mass.  95;   Rose  v.  lung,  49  Ohio 

out  to  be  occupied,  or  is  occupied  as  St.  213,  227. 

the  home  or  residence  of  three  families  *  In  Matter  of  Paul,  94  N.  Y.  497, 

or  more,  living  independently  of  each  605,  where  a  collateral  question  wna 

other  and   doing   their  cooking   upon  involved,  Fineh,  J.,  who  delivered  the 

the   premises,   or   by   more  than   two  opinion   of    the   court,   said:     "These 

famines  upon  any  floor  so  living  and  houses,   a»  a  krunim,  and  distinct  dose, 

cooking,  out  having  a  common  right  are   lecognieed   and   defined   by   law. 

in  the  halls,  stairways,  yards,  water-  They  are  apt  Xa  be  ill- ventilated,  un- 

cloeets,  privies,  or  some  of  them."    An  clean,  and  packed  full  of  inmates,  and 

act  for  the  regulation  of  tenement  and  to  become  centres  or  radiating  points 

lod^ng  houses  in  the  cities  of   New  of  contagious  disease.     As  such  they 

York  and   Brooklyn   was    enacted  in  might  be  the  proper  subjects  of  sani- 

1867     (Laws,    1867,    chap.    908),    by  taiv    regulation    m    the    interest    of 

which  tenement   houses   were  defined  public  health."     In  New  York  Health 

substantially    as    above.      The    same  Department   «.    Trinity    Church,    145 

definition  is  to  be  found  in  the  Charter  N.  Y.  32,  where  the  vtuidity  of  an  ex- 

of   New   York   City   of     1882    (Laws,  ercise  of  the  police  powers  was  directly 

1882,  chap.  410,  {  666).  involved,     Pedtham,     J.,     said     with 

The    exercise   of   the   police   power  reference  to  the  evUs  incident  to  tene- 

in  New  York  City  has  been  confined  ■ment  hmteta:   "The  tenement  house  in 

to  tenement  houses  as  defined  by  the  New  York  is  a  subject  of  very  great 

statute.      The  statutory   definition   is  thought  to  the  residents  of  that  city. 

different  from  the  popular  conception  The   numbers   of   people   that   live   in 

of  the  term,  and  in  covenants  and  re-  such  houses,  their  size,  their  ventila- 

atrictions    in    deeds    prohibiting     the  tion,   their   cleanliness,   their   liability 

erection    of    tenement    houses    these  to  fires,  the  exposure  of  their  occu- 

words  have  been   construed  to  mean  pants  to  contagious  diseases,  and  the 

dwellings  for  the  poorer  classes  occu-  consequent  spread   of  the   contagion 

pied    by   three    families    or    more    in  through  the  city  and  the  country,  the 

crowded  parts  of  cities.     See  Hitching  tendencies   to   immorality   and   crime 

V.  Brown,  180  N.  Y.  414,  modifying  where  there  is  very  close  pacidng  of 

92  App.  Div.   160,  where  Werner,  J.,  human  beings   of  the  lower  order  in 

refers  to  the  l^islation  on  the  subject  intelligence  and  morals,  all  these  are 

and  to  the  philanthropic  movements  subjects  which  must  arouse  the  atten- 

for    tenement-house    reform    in    New  tion  of  the  legislator  and  which  it  be- 

York  City,  and  points  out  the  difference  hooves  him  to  see  to  in  order  that 

hetireen     tenement  houses,"  "flats,"  and  such  laws  are  enacted  as  shall  directly 

"apartment  housee."     See  also  on  the  tend  to  the  improvement  of  the  health, 

subject  of  what  are  tenement  bouses  safety,  and   morals   of   ttie   men   and 

within  the  meaning  of  restrictive  cove-  women  that  are  to  be  found  in  such 

nants,  Musgrave  t>.  Sherwood,  S3  How.  houses." 
Ft.  (N.  Y.)  311;    Levy  v.  Schreyer, 
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upon  municipal  corporations,  to  enact  rules  and  ordinances  to 
regvlaie  the  manner  of  constructing  these  buildings  for  the  purpose 
of  promoting  the  health  and  safety  of  the  inhabitants.  It  is  not  a 
valid  objection  to  the  exercise  of  this  power  that  the  expense  of 
making  changes  in  such  buildings  is  imposed  upon  the  owner,  so 
long  as  the  object  of  the  law  is  without  doubt  the  promotion  or  the 
protection  of  the  health  of  the  inmates  of  these  houses,  or  the  pres- 
ervation of  the  houses  themselves,  and  consequently  much  other 
property,  against  loss  or  destruction  by  fire,  and  so  long  as  the 
alterations  or  changes  can  be  effected  at  a  reasonable  cost  to  the 
owner.' 

By  virtue  of  the  power  to  regulate  these  houses,  the  legislature 
may  require  that  tenement  houses  previously  erected  shall  be  fttr- 
nished  by  the  owners  wiik  water,  when  they  shall  be  directed  so  to  do 
by  the  board  of  health  or  other  local  authori^,  in  sufficient  quantity 
at  one  or  more  places  on  each  floor  occupied  or  maintiuncd  to  be 
occupied  by  one  or  more  families.  This  b  a  proper  exercise  of  the 
police  power  of  the  State  in  regard  to  the  public  health  and  as  a 
protec^on  against  fire.'     It  is  also  a  proper   and   constitutional 

'  In  New  York  Health  DepartmeDt  buildingB  violate  the  conBtitutional 
V.  Trinity  Church,  146  N.  Y.  32,  60,  proviirioM  acoinst  taking  private  prop- 
Fedcham,  J.,  said  with  reference  to  the  erty  for  public  usea  witnout  just  corn- 
obligation  placed  upon  oionera  to  maks  peiuatioD.  Tenemeiit  House  Dept.  d. 
aUeraiiom  and  impranemtnia  in  tene-  MoeacheD,  179  N.  Y.  325,  8.  c.  9  N.  Y. 
meat  bouses:  "We  feel  tbat  we  ought  App.  Div.  626;  90  N.  Y.  App.  Div. 
to  inspect  with  very  great  care  any  605,  aS'd,  203  U.  S.  5S3. 
law  with  regard  to  tenement  housea  '  In  New  York  Health  DepL  v. 
iu  New  York  aad  to  hesitate  beTore  TriDity  Church,  146  N.  Y.  32,  48, 
declaring  any  such  law  invalid  so  lon^  Ptdcham,  J.,  sud:  "We  think  the 
as  it  seems  to  tend  plainlv  in  the  di-  act  is  valid  as  an  exercise  of  the  polica 
rectioQ  we  have  spoken  of  aad  to  be  power  with  respect  to  the  public  h^th 
reasonable  in  its  provisions.  If  we  can  and  also  with  respect  to  the  public 
see  that  the  object  of  this  law  is  with-  safety  regard'og  ores  and  their  ex- 
out  doubt  the  promotion  or  the  pro-  tinguishment.  We  cannot  say  as  a 
tection  of  the  health  of  the  inmates  of  legal  propcoition  that  it  tends  only  to 
these  houses,  or  the  preeervatioo  of  the  coavenience  of  the  tenants  in  n- 
the  housea  tbemaelves,  and  conse-  gard  to  their  use  of  water.  We  cannot 
quently  much  other  property  from  say  that  it  has  no  fair,  and  plain,  and 
loss  or  destrucUon  by  nre,  and  if  the  direct  tendency  towards  the  promo- 
act  can  be  enforced  at  a  reasonable  tion  of  the  public  health,  or  towards 
cost  to  the  owner,  then,  in  our  opinjoo,  the  more  speedy  extinguishment  of 
it  ought  to  be  sustained.  We  believe  fires  in  crowded  tenement  bouses, 
this  statute  fulfils  these  conditions."  That  the  free  use  of  water,  especially 

The  fact  that  a  statute  regulating  during    the    summer    months,    tends 

and  affecting  tenement  houses  is  ap-  towards  the  healthful  condition  of  the 

flicotie  tmitf  to  cilia  of  the  first  daaa  body  by  reason  of  the  increased  cleao- 

and  to  tenement  iwutea  only,  does  not  liness  occasioned  by  such  use,  there 

make    it    vTuxmsHtutioiuU    under    the  can    be   no   reasonable   doubt.     The 

provision  of  the  Federal  Constitution  supply  of  water  to  the  public  in  a  city 

that  no  State  shall  deny  to  any  person  has  become  not  only  a  luxury,  but  an 

within  ito  iurisdiction  the  equal   prc>-  absolute    necessity    for    the    mainte- 

tection  of  toe  laws,  nor  does  the  act  by  nance  of  the  pubhc  health  and  safety, 

reason  of  its  application  to  existing  .  .  .  The  water  is  brought  into  toe 
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exercise  of  the  police  power  of  the  State  for  the  protection  of  the 
pubUc  health  to  require  by  statute  that  aU  school  sinks,  privy  vaidls, 
&c.,  in  existing  tenement  houses  in  cities  be  removed  and  replaced  by 
individvai  waier-closets.^ 

But  this  power  is  not  without  limit    It  must  be  exercised  leasona- 

dty  so  that  it  may  be  used  in  every  police  power.     Anna  v.  Ayer,  182  Dl. 

house  and  building  within  ito  limits  601;  Wiley  v.  Mulledy,  78  N.  Y.  310; 

and  although  we  may,   and   indeed  Pauley  v.  Steam  Gauge  6c  L.  Co.,  131 

roust,  admit  that  no  health  kiw  could  N.  Y.  90,  rev'g  61  Hun  (N.  Y.),  264; 

practicaUv  be  enforced  which  should  Rose  v.  King,  49  Ohio  St.  213;   Cincin- 

provide  tnat  eveiy  individual  inhabi-  nati  v.  Steinkamp,  £4  Ohio  St.  284^ 

tant  of  Hm  tenement  bouses  should  Schott  v.  Harvey,  105  Pa.  222 ;  Keely 

use  the  water,  yet  we  tiiink  that  it  ia  v.  O'Conner,  106  Pa.  321;     Sewetl  v. 

perfect  clear  that  facilities  for  the  Moore,  166  Pa.  570.    Such  a  statute 

use   of  the  water  will  almost  neces-  is  not  unconstitutional  as  a  delation 

sarily  be  followed  by  its  actual  use  of  legislative  power  becaust  it  refera  to 

in    biger    quantities    and    more    fre-  the  dueretion  o[_  the  factory  intpedor  the 

quently  than  would  be  the  ease  with-  number,  locauon.  material,  and  con~ 

out  such  facilittea,  and  to  the  great  straction  of  the  fire  escapes.    Arms  e. 

ben^t  of  the   health  of   the  inhabi-  Ayer,   192   111.  601.     For  instances  of 

tents  of  such  houses.     Those  occu-  ordinances  requiring  fire  escapes  on 

pants  require  it  more  even  than  their  buildings,   see   Schrudzried  ff.   White, 

more  favored  brethren  living  in  airy,  97  Tenn.  3fl;    Weeks  V.  McNulty,  101 

larger,  more  spacious  and  luxurious  Tenn.  495. 

apartments.  Their  health  is  a  matter  of        '  Tenement  House  Dept.  v.  Moe- 

grave  {tublic  concern.    The  legislature  echen,  179  N.  Y.  325;  s.  c.  89  N.  Y. 

cannot  in  piBctice  enforce  a  law  BO  as  to  App.  Div.  526;    90  N.  Y.  App.  Div. 

make  a  man  wash  himself;   but  when  606,  aS'd  203  U.  S.  £83.    In  Cranmon- 

it  provides  facilities  therefor,  it  baa  wc^th  v.  Roberta,  155  Maaa.  281,  a 

taken  a  Ions  step  towards  the  accom-  statute  requiring  that  certain  buildings 

plishment  m  that  object.     Dirt,  filth,  in  Boston  situated  on  a  street  in  which 

nastiness  in  general,  ate  gieat  pro-  there  was  a  sewer  should  have  water- 

moteis    ctf   disease.    That   ttiey  breed  doteU    connected    therewith    and    no 

Stilence  and  contagion,  sickness  and  cesspools  or  privies  was  held  to  be  a 

tb,  cannot  be  succeaifully  denied,  constitutional  exercise  of  the  police 

.  ,  .  That  opportunities,  conveniences  power.     In  Harrington  v.  Providence 

for  the  use  of  water  in  these  tenement  Board  of  Aldermen,  20  R.  1.  233,  a 

houses     will     unquestionably     tend  statute  providing  for  the  drainage  of 

towards    and    be    loUowed    by    more  land  into  eewera  and  directing  the  re- 

deanly  living  on  the  part  of  the  ocou-  moval  of  privy  vaults  was  also  upheld 

pants  of  those  houses  cannot,  it  seems  as  a  constitutional  exerciee  of  the  police 

to  me,  admit  of  any  teal  doubt;   and  power.      Ordinance    prohibiting    the 

if  so,  then  the  law  which  provides  at  imarttenanee  of  any  privy  vault  within 

a  reasonable   cost  for  the  furnishing  twenty-five  feet  of  any  door  or  window 

of  such  facilities  ia  plainly  and  honestly  of  any  residence  and  declaring  the 

a  health  law."  same  a  nuisance,  held  to  be  reasonable. 

Fire  escapes.    At  common  law  there  Cartwright  v.  Cohoes,  39  N.  Y.  App. 

is  no  obligation  on  the  owner  of  build-  Div.  89. 

ir^  to  put  fire  escapes  upon  them  for        In  Tenement  House  Dept.  v.  Moe- 

th«  protection  of  tenants  or  other  per-  schen,  179  N.  Y.  325;   b.  c.  89  App. 

sons  thereio.     Arms  v.  Ayer,  192  111.  Div.  526;  90  App.  Div.  603,  it  appeared 

001;  Jonea  v.  Granite  Hills,  126  Uass.  that  the  cost  of  removing  school  sinks 

84;  Keith  v.  Granite  Mills,  120  Mass.  and    constructing    individual    water- 

90;  Pauley  v.  Steam  Gauge  &  L.  Co.,  closets  in  the  case  of  a  tenement  house 

131  N.  Y.  90,  rev'g.Rl  Hun  (N.  Y.}.  valued  at  S10,500  amounted  to  from 

254;Sohmabiriedi).White,97Tenn.36.  $750  to  S2800.    Jt  was  held  that  this 

Statutory  provisions  rs^utrtn^  ^re  ts-  cost  did  not  sSect  the  constitutionality 

eonesonfactorics,  tenement  bouses, and  of   the  act   as  to  the  owner  of  the 

otner  buildings  of  a  like  nature,  ar«  a  property. 
vdid  and  eomtftutbmal  exercise  of  tbe 
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h\y  with  reference  to  the  nature  and  cost  of  the  improTement  and 
without  imposing  an  undue  burden  upon  the  owners.' 

§  699  (380).  MukeU,  uid  ol  tb«  Fowsi  to  OBUbUili  uid  rosalata. 
—  The  States,  under  their  police  power,  may  delegate  to  municipal 
corporations  the  avtkoriiy  to  Miablish,  or  avthorize  the  eatablish- 
meni  of  markeU;  and  it  is  competent  to  such  corporations,  under 
proper  grants  of  power,  to  enact  ordinances  forbidding  sales  and 
purchases  of  marketable  articles,  except  at  designated  market-places.* 
The  extent  of  the  power  possessed  hy  a  particular  corporation  de- 
pends upon  its  charter.  In  England,  the  regulation  of  markets  bjr 
by-laws  has  long  been  exercised,  and  such  by-laws  are  sustained  as 
being  reasonable,  and  conducive  to  the  health  and  good  government 
of  the  municipality.'    In  this  country  the  practice  is  almost  uni- 

'  In  New  York  Health  Dept.  v.  venting  a  manifest  evil;  larger  oaea 
Trinity  Church,  145  N.  Y.  32,  Ptck-  could  not  be  except  by  the  exercise  of 
ham,  J.,  pointed  out  that  under  this  the  right  of  eminent  domain.'" 
legislation  the  ownen  of  the  buildinn  *  Ex  parU  Byrd,  84  Ala.  17;  Henry 
could  not  be  compelled  to  furnish  eacn  v.  Macon,  91  Ga.  268  \  State  n.  Namias, 
room  with  all  the  modem  conven-  49  La.  An.  618,  citinK  text;  New 
iencea  found  in  a  well-appointed  hotel.  Orleans  v.  Fabcr,  105  La.  208,  213, 
Reasonable  provision  for  the  health  citing  text;  Crawley  v.  Rucker,  10? 
and  safety  of  the  iahabitants  of  the  La,  213;  State  v.  McMahon,  62  Minn, 
tenement  Douse  and  the  welfare  of  the  110.  See  also  State  v.  Davidson,  50 
communitjr  is  the  test.  Simple  con-  La.  An.  1297.  Under  the  police  power 
venicnce  will  not  authorize  the  paaaafje  it  is  competent  for  the  leeislature  to 
□f  this  kind  of  legislation,  and  on  this  prohibit  private  markets  within  a  rea- 
Bubject  he  said  (p.  42):  "These  ex-  sonable designated  distance  of  the  pub- 
actions  must  be  regarded  as  legal  so  lie  market.  New  Orleans  v.  Stafford, 
long  as  they  bear  equally  upon  all  27La.  An.  417;  Natal  v.  Louisiana,  139 
members  of  the  same  class  and  tbeir  U.  S.  621;  New  OHeans  v.  Kienti,  S2 
cost  does  not  exceed  what  may  be  La.  Ad.  950;  New  Orieans  v.  Giaffina, 
termed  one  of  the  conditions  upon  62  La.  An.  1082.  Where  an  ordinance 
which  individual  property  is  held.  It  fixes  reasonable  market  hours,  it  is  not 
must  not  be  an  unreasonable  exaction  invalid  because  the  statute  authoridng 
either  with  reference  to  its  nature  or  to  it  prohibits  sales  elsewhere  than  in  the 
its  coat.  .  .  .  The  difference  beiioeen  dt^  market  without  any  express  limi- 
what  is  and  tohat  is  not  reanonabU  fre-  tation  as  to  time  or  hours.  Henry  v. 
quently  constitutes  the  dividing  line  be-  Macon,  91  Ga.  268.  Power  toL  estab- 
tteeen  a  valid  and  a  vtxid  enactment  by  lisb  and  n^late  markets  authorizes 
the  Ugialaiure  in  the  exercise  of  its  ^iee  the  prohibition  under  penalty  of  the 
power.  In  commenting  on  the  ailfer-  retail  sale  of  meat  at  any  other  place 
ence  in  any  given  case  which  would  on  the  sidewalk  or  street  appointed 
render  an  act  valid  or  otherwise,  Mr.  for  market-places  except  upon  tbe 
Justice  Holmes  in  Rideout  v.  Knox,  stalls  erected  for  tbe  purpoae.  Keck 
148  Mass.  368,  372,  said:  'It  may  be  v.  Cincinnati,  6  Ohio  Dec.  97. 
said  that  the  difference  is  only  one  of  *  Pierce  v.  Bartram,  Cowp.  270; 
degree;  most  differences  are,  when  Player  v.  Jenkins,  I  Sid.  284;  Rex  v. 
nicely  analyzed.  At  any  rate,  differ-  Cottrell,  1  B.  A  Aid.  67.  See  also 
ence  of  degree  is  one  of  the  distinctions  Moeley  «.  Walker.  7  Bam.  &  (>.  40; 
by  which  the  right  of  tbe  legislature  Macclesfield  v.  Peoley,  4  Bam.  &  AdoL 
to  exercise  police  power  is  determined.  397 1  Grant  on  Corp.,  166.  as  to  e 
Some  small  limitations  of  previously  elusive    privileges  id  England  as 

''■      ■     -^    "■    ■-    ■-  -      '   -  '  market  tolls.    Definitio   . 

I  a  fnnchiw  or  liberty 
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Tersal  on  the  part  of  the  legislature  to  confer  upon  the  municipal 
agencies  more  or  less  authority  with  respect  to  markets  and  market- 
places, and  such  grants  are  not  so  strictly  construed  as  those  which 
invest  the  corporation  with  powers  of  a  more  extraordinary  or  un- 
usual character ;  at  least  such  is  the  case  unless  a  monopoly  in  favor 
of  private  individuals  is  sought  to  be  sustained,  against  which  the 
courts  strongly  lean,' 

§700  (3S1).  Power  to  bnOd  and  «iUbUi]i  Harketa.  —  Incorpo- 
rated cities  and  towns  may  have  the  power  to  build  market-houses 
without  an  express  grant  Thus  it  has  been  held  that  a  town  having 
authority  "  to  make  by-laws  for  managing  and  ordering  its  •prudential 
affairs"  has  power — the  court  looking  somewhat  to  usage  and 
custom  to  ascertain  what  subjects  of  common  interest  are  embraced 
under  the  term  "prvdeniUU"  —  to  appropriate  money  for  the  erection 

derived  from  the  crown,  by  grant,  or  lation  of  the  market.     Burlington  v. 

prescripljon  which  preeupposea  a  grant.  Dankwsrdt,  73  Iowa,  170. 
2  Black.  Com.  37.    "It  is  a  deaigiiated         >  Wartman  v.  Philadelphia,  33  Fa. 

placeinatownorcity  to  which  all  per-  St.  202,  209;    LeClaire  u.  Davenport, 

sous  can  repair  who  wish  to  buy  or  sell  13  Iowa,  210;   White  v.  Kent,  11  Oliio 

articles  there  exposed  for  sale."    Per  St.  550;    St.  John  n.  Mayor,  Ac.  of 

BreflM,  J.,  CaldweU  v.  Alton,  33  HI.  416.  New  York,  6  Duer  (N.  Y.),  315;   Ash 

" A ffluntctTia^  marikd  consists:  I,  In  v.  People,  11  Uich.  347;  St.  Louis  v. 
a  plaee  for  sale  of  provisions  and  arti-  Jackson,  25  Mo.  37;  St.  Louis o.  Weber, 
clea  of  daily  consumption.  2.  Con-  44Mo.547;  Nightingale, /n  re,  II  Pick. 
venient  fixtures.  3.  A  system  of  pohce  (Mass.)  15S;  Cougot  v.  New  Orleans,  16 
regulatioos,  fixing  market  houis,  mak-  La.  An.  21;  BuSfalo  v.  Webster,  10 
ing  proviaiona  for  lighting,  watching.  Wend.  (N.  Y.)  100;  Yates  v.  Mil- 
cleaning,  detecting  (aloe  weights  and  waukee,  12  Wis.  752;  Betbune  v. 
onwholeoome  food,  and  other  arrange-  Hughes,  28  Ga.  560;  distingui^ed, 
menta  calculated  to  facilitate  the  inter-  BaakinB  v.  Robinson,  53  Ga.  613; 
couree  and  insure  the  honesty  of  buyer  Ketchum  v.  .Buffalo,  14  N.  ¥.  356; 
and  seller.  4.  Proper  officers  to  pre-  Municipality  No,  I  v.  Cutting,  4  La.  An. 
serve  order  and  enforce  obedience  to  335;  New  Orieans  v.  Guillotte^  12  Ia. 
the  rules."  Per  i;an«,  C.  J.,  Cincinnati  An.  818  (corporate  partnerslnp  with 
«.  Buckingham,  10  Ohio,  257.  See  individuals);  State  v.  Lieber,  11  Iowa, 
further  as  to  the  denniticn  of  a  market,  407;  Dubuque  v.  Miller,  II  Iowa,  583; 
Jacksonville  v.  Ledwith,  26  Fla.  163,  Morano  v.  New  Orleans,  2  La.  217;  St. 
189.  Paul  V.  Colter,   12  Minn.  41;   Atlanta 

Under  power  "to  r^ulate  the  sale  v.   White,  33  Ga.  229;  Jacksonville  v. 

of  meats,  fish,  and  vegeUbles,"  the  Ledwith,  26  Fla.   163;    Blanchard  p. 

city  council  may,  by  ordinance,  pro-  Ivers,  40Fla.  117;  State  c.  Sansdat,  46 

hibit  the  sale  thereof  mUgide  of  Ote  pub-  La,  Aii.  700;  Statev.  Namias,  49La.  An. 

lie  morJbett  without  a  license.    fiuRslo  618;  Statec.  McMahon,  62MiDn.  110. 
V.  Hill.  79  N.  Y.  App.  Div.  402.    Under         The  power  to  esUblish  and  reflate 

a  similar  power  adet  may  be  amfined  to  markets,    like    moet    other   municipal 

lAe  ■ptMie  markets  established  under  a  powers,  is  a  continuing  one,  and  mar- 

Eant  of  power  to  establish  and  r^u-  kets  once  established  may  be  aban- 

te  markets.    Jacksonville  v.  Ledwith,  doned  or  changed  at  the  pleasure  of  the 

26  Fla.   163;    Blanchard  o.   Ivers,  40  corporation,    and    the    taxpayers    or 

Fla.  117.    But  under  its  power  to  es-  property  owners  cannot  restrain  the 

tablish  and  regulate  markets,  the  city  action  or  determination  of  the  council 

oannot  forbid  the  peddling  of  meat  in  entrusted  by  the  charter  with  the  exer- 

the  Htroeta,  until  it  has  established  a  else  of  the  power.    Gall  v.  CSncionatJ, 

meat  market,  and  then  only  as  a  regu-  18  Ohio  St.  663. 
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of  8  market-bouse,  and  to  raise  the  amouQt  by  taxation,  lias  power, 
it  was  admitted,  more  clearly  exists  in  tbe  case  of  large  towns  and 
populous  villages.* 

§  701  (3S2).  Powar  to  utabHita  and  regnUto  Htrbta.  —  Power 
conferred  upon  a  municipabty  "to  atabliah  and  regulate  markets" 
autborizes,  as  a  necessary  incident,  tbe  purchase  of  ground  upon 
which  to  erect  a  market  building.'  If  the  title  to  land  purchased  for 
the  erection  of  a  market-house  be  taken  by  tbe  municipal  corporation 
in  fee,  no  length  of  use  of  the  same  for  a  market  will  dedieate'it  for 
market  purposes ;  and  the  markets  may  be  abandoned  or  changed  at 
the  will  of  (tie  council,  and  the  land  thus  acquired  and  held  be  sold.* 
It  is  incident  to  the  general  power  to  build  a  market  to  determine 
upoQ'  the  form,  dimensions,  and  style  of  the  edifice,  and  therefore  to 
employ  an  architect  to  prepare  plans,  specifications,  &c.* 

§  702  (383).  Umltttioii  of  tuch  Power.  —  But  power  to  a  muni- 
cipal corporation  to  establish  markets  and  build  market-houses 
will  not  give  the  authority  to  build  them  on  a  ■piihlic  street.    Such 


object  ifl  the  building  of  a  market-  stniction  of  marketr^ranta  in  England, 
house,  the  appropriation  of  a  portion  Where  according  to  tbe  ^at  of  a  mar- 
of  the  buildiiK  for  other  purposes,  as  ket  it  was  to  be  held  m  a  town,  the 
the  holding  ol  courts,  does  not  render  grantee  might  from  time  to  time  remove 
the  erection  of  the  bmlding  ille^aJ.  If,  the  place  for  holding  it  according  to  the 
however,  the  building  of  tbe  market-  convenience  of  the  mhabitanta  for  the 
house  is  merely  colorable,  that  ia,  done  time  being.  Dixon  v.  Robinson,  3  Mod, 
for  the  purpose  of  accomplishing  dis-  108;  Curwea  v.  Salkeid,  3  East^53S; 
tinct  and  unauthorized  objects,  it  King  v.  CotteriU,  1  B.  A  Al.  67;  Wort- 
would,  says  Chief  Justice  Shaw,  prob-  ley  v.  Nottingham  Local  Board,  21 
ably  iie  treated  as  an  abuse  of  power  L.  T.  n.  b.  582.  And  this  applies,  al- 
and a  nulUty.  lb.  Power  "to  appoint  though  the  limits  of  tbe  town  be  aftei^ 
market-places  and  to  regulate  the  warc&  extended  and  the  market  e«- 
same"  was  hdd,  in  connection  with  a  tablished  within  tbe  extended  limits. 
general  welfare  clause,  to  authorize  Mayor,  &c.  of  Dorchester  v.  Eusor, 
the  corporatioa  to  build  a  market-  L.  R.  4  Ex.  336.  But  this  is  subject 
house.  Smith  v.  Newbem,  70  N.  Car.  to  the  rights  of  any  peraon  owning 
14.  property  adjoining  the  edte  of  the  old 

>  Ketcbum  n.  BuiTalo,  14  N.  Y.  356;  market.  Ellis  v.  Corporation  of  Bridg- 
17N.  Y.  449;  Caldwell  v.  Alton,  33  111.  north,  4  L.  T.  n.  a.  112;  BiggsPs 
416;  Jacksonville  c.  Ledwith,  20  FU.  Uun.  Manual  (Canada,  1900),  p.  718 
163,  192,  citing  text.    It  is  immaterial  et  teq. 

whether  this  power  is  conferred  in  ex-  '  Pet«rson  v.  Mayor,  Ac.  of  New 

press  or  direct  terms,  or  given  only  as  York,  17  N.  Y.  449.    His  unauthorised 

part  of  the  power  to  make  by-laws,  employment  by  a  coTimittee  is  ratified 

ordinances,    oc      Per    Selden,    J.,    in  by  a  resolution  of  tbe  council  passed 

Ketcbum  v.  Buffalo,  14  N.  Y.  366,  362.  with  notice  of  the  facts,  adopting  bis 

Purchase  of  land  for  market.     People  plans,  drawings,  j^c,  and  be  may  »- 

e.  Lowber,  2S  Barb.  (N.  Y.)  65;  a.  c.  cover  of  the  ay  for  tbe  labor  and 

more  fully,  7  Abb.  (N.  Y.)  Pr.  158;  service  of  preparing  them,    lb.;  State 

Qale  V.  Kalamaioo,  23  Hich.  344.  v.  Dubarry,  46  La.  An.  33  (prMcribing 

>  Gall  v.  Cincinnati,  18  Ohio  St.  563;  dimensions  of  private  market). 
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erectioDs  are  nuisances,  though  made  by  the  corporation,  because 
the  street,  and  the  entire  street,  is  for  the  use  of  the  whole  people. 
They  are  nuisances  when  built  upon  the  streets,  although  sufficient 
space  be  left  for  the  passage  of  vehicles  and  persons.  Such  erections 
may,  it  seems,  be  legalized  by  an  express  act  of  the  legislature. 
But  unless  so  legalized,  a  nuisance  erected  and  maintained  by  a 
public  corporation  may  be  proceeded  against,  criminally  or  other- 
wise, the  same  as  if  erected  by  private  persons.' 

$  703  (384).     Power  ovor  Hvksti  imdn  Gkneril  WeUaiA  Olaoia. 

—  Every  municipal  corporation  which  has  power  to  make  by-laws 
and  establish  ordinances  to  promote  the  general  welfare  and  preserve 
the  peace  of  a  town  or  city  may  fix  the  time  or  places  of  holding  public 
markete  for  the  sale  of  food,  and  make  such  other  regulations  concern- 
ing them  as  may  conduce  to  the  public  interest.*  The  right  to  estab- 
lish a  market  includes  the  right  to  abandon  it,  or  shift  it  to  another 
place  when  the  public  convenience  demands  it;  and  of  this  the 
council  is  the  judge.* 

§  704  (385).  Satan  tit  Pow«r  to  sitabUah  and  regnlata.  —  A  city 
corporation  was  invested  by  its  charter  with  power  "to  erect  market- 
houses,  to  establish  markets  and  market-places,  and  to  provide  for 
the  government  and  regulation  thereof,"  and  it  was  at  first  decided, 
and  in  the  author's  judgment  properly  decided,  by  the  Supreme 
Court  of  the  State,  that  this  did  not  authorize  the  corporation  to 
pass  an  ordinance  delegaiing  to  aa  individual  the  right  to  erect 
market-houses,  and  to  charge  rent  for  the  use  of  the  stalls  therein, 
reserving  to  itself  do  power  to  conird  the  same,  and  that  the  cor- 
poration could  not  compel  persons  to  go  to  such  tnarkets;  but  sub- 
sequently this  ruling  was  reversed,  and  it  was  held  that  such  an 
ordinance  was  valid,  and  that  the  city  had  the  power  to  authorize 
the  erection  of  market-houses  by  an  individual,  and  to  declare  the 
same  a  public  market,  and  to  covenant  to  protect  the  owner  in  the 

'  Wartman  v.  Philadelphia,  33  Pa.  Higgitw  v.    Princeton   (injunction  re- 

Bt.  202,  210;    St.  John  r.  New  York,  fused),  4  Halsted  Ch.  309,  320. 
3  BoBW.  (N.  Y.)  483;  State  v.  Mobile,        '  Per  BtecA,  C.  J.,  Wartmann.Phila- 

6  Port.  (Ala.)  279;    Commonwealth  v.  delphia,  33  Pa.  St.  202,  209.    Note  his 

Hush,  14  Pa.  St.  1S6;   Commonwealth  observations  in  this  case  upon  the  ne- 

V.  Bowman,  3  Pa.  St.  203;  McDonald  cessity  and  convenience  of  markets. 
11,   Newark,    42   N.   J,    Eq.    136.      See         *  lb.;    Jacksonville  v.   Ledwitli,  26 

chapter  on  Streets,  posf.      Under  the  Fla.     163.      "The     right    to    eOablah 

CoDstitutioa  of  Neie  Jertey,  the  iegis-  markets  is  a  branch  of  the  sovereign 

lature  cannot  authorize  a  market  in  power,  and  the  right  to  regidale  them  is 

the  public  streets  without  providing  necessarily    a     power    of     municipal 

compensation  to  adjoininK  tot  owners,  police."    Per  Euates,  C.  J.,  MunicipaUty 

State  V.  Laveracfc,  34  N.  J.  Uw,  201;  No.  1  v.  Cutting,  4  U.  An.  335. 
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exclusive  privilege  thereof;  and  that  the  city  was  liable  for  failing 
to  protect  him  hy  the  passage  of  the  requisite  ordinances,  he  having, 
on  the  faith  of  the  ordinance,  erected  an  expensive  market-house.' 

§  705  (386).  OoDitmctloii  of  Spedal  Powsn  In  K«latton  to  Hu- 
kets.  —  Power  to  make  "by-laws  relative  to  the  public  mai^ 
kets,"  &c.,  while  it  would  not  authorize  a  corporation  entirely  to 
prohibit  the  sale  of  meats,  &c.,  within  its  limits,  because  this  would 
be  in  general  restraint  of  trade,  will  nevertheless  authorize  a  by-law 
forbidding  the  hawking  about  or  aeUiitg  by  retail  meats,  &c.,  except 

>  Le  Claire  tr.  D&venport,  13  Iowa,  vidua!   or  corporaUon,    conceding  in 

210;  ovemiling  DavenfK>rt  v.  Kelly,  7  coiudderatioD  of  such  building,  and  the 

Iowa,  102.     It  may  be  suggested  that  use  of  part  of  the  same,  excluaive  mar- 

the  right  to  pass  such  aa  ordinance,  ket   pnvil^es  in  hucIi  city,  with  right 

And  tne  liability  for  failing  to  pass  to  lease  stalls,  collect  rents,  and  ex- 

OtheiB,  may  admit,  at  least,  of  fair  de-  emption    from    taxes    for    twenty-one 

bate,  in  view  of  the  surrender  by  the  years;  but  a  purchaser  at  a  sale  under 

dt^  of  its  charter  powers,  and  its  ina-  a  judgment  against  the  owner  takes 

bihty  in  law  to  make  binding  contracts  only  tne  right  of  the  owner  bound  by 

with  reference  to  the  future  exercise  of  the  judgment,  but  this  will  not  affect 

its  It^lative  authority.     The  sound-  the  rights  of  the  city  to  use  of  the 

nesH  of  this  suggestion  is  confirmed  by  rooms  contiacted  for,  of  which  it  had 

the  decision  in  Gale  v.  Kalamasoo,  23  possession.     PalsBtine  v.    Bamee,  £0 

Mich.  344;  poit,  chap,  xxxii.     In  the  Tex.  539. 

Kelly  case,  supra,  the  point  was  de-  As  to  duty  of  corporation  where  thoy 
ddea,  and  is  not  overruled,  that  the  sell  or  farm  out  an  exclusive  privil^e  to 
charter  power  to  establish  markets,  vend  articles,  to  enforce  ordinances  de- 
Ac.  conferred  upon  the  council  the  signed  to  protect  the  privilege.  La 
authority  to  prohibit  the  exposing  and  Rosa  v.  New  Orleans,  4  La.  24 ;  Rtna 
offering  for  sale  meat  in  any  other  v.  Same,  1  La.  126;  New  Orleans  v. 
places  than  those  the  ordinance  desig-  Peyroux.  6  Martin,  if.  s.  (La-)  155; 
nated.  Ash  v.  People,  11  Mich.  347;  GnfFon  r.  New  Orleans,  6  Blartin,  n.  b. 
Hatch  D.  Pendergast,  15  Md.  251.  (La.)   279.      (Sty   corporation   cannot 

A  city  in  granting  a  license  and  sell-  agree  to  abdicate  its  legislative  powers 
ing  to  a  party  the  right  to  occupy  a  in  i^tion  to  markets,  nor  contract  to 
stall  in  the  market  does  not  impti^y  create  a  monopoly.  Gale  v.  Kalama- 
eontraci  to  protect  the  ieseee  from  com-  soo,  23  Mich.  344;  ante,  i  668.  See 
petition  by  unlicensed  persons;  nor  can  Index,  Delegation  of  Power;  Monopo- 
Buch  a  contract  be  implied  against  the  ties.  InitBCommon-lawsenaetbe  term 
corporation  from  the  existence  of  an  monopoly  is  not  predicable  of  a  thing 
ordinance  prohibiting  the  same;  and  which  is  not  of  common  right.  Lord 
the  failure  of  the  officers  of  the  corpora-  Coke  defined  a  monopoly  to  be:  "An 
tion,  though  wilful,  to  enforce  the  ordi-  exclusive  right  granted  to  a  few  of 
nance  against  unlicensed  sellers,  is  no  something  which  was  before  of  corn- 
defence  to  a  bond  given  by  the  lessee  mon  right  —  so  that  it  is  not  a  case  of 
for  the  payment  of  stall  rent.  Feck  v.  monopoly  if  the  subject  had  not  the 
Austin,  22  Texas,  261.  Nordoesacity  common  right  or  liberty  before,  to  do 
owning  and  leasing  a  market-house  im-  the  act,  or  possess  or  enjt^  the  privilege 
pliedly  engage  or  covenant  tiut  it  will  or  franchise  granted  aa  a  common 
not  exercise  its  power  to  establish  li^ht."  As  to  the  authority  of  a  mu- 
marketa  by  erecting  other  market-  nicipal  corporation  having  the  power 
houses  and  leasing  them  to  others;  if  to  rwulate  markets,  to  farm  them  out 
it  does  BO,  the  injury  to  the  first  leaseea  provided  the  control  of  the  rates 
b  damnum  abtijue  injuria.  Cougot  v.  charged  and  of  the  markets  is  reserved 
New  Orleans.  16  La.  An.  21.  A  muni-  to  the  coiporation,  see  New  Oiieana  v. 
cipal  corporation  may  contract  for  Faber,  105  La.  208,  215. 
building  a  market-house  with  an  indi- 
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at  the  public  markets  and  within  certain  limits  about  the  same.' 
The  courts  differ  somewhat  in  their  constructioa  of  the  extent  of  the 
power  to  establiah  and  regviaU  markets,  as  will  be  seen  by  the  cases 
dted  in  the  note.' 

*  Baffalo  V.  Webster,  10  Wend,  than  the  mftrket-plaoe  during  market 
(N.  Y.)  100.  Chief  Justice  Savaas  hours.  Bowling  Green  v.  Canon,  10 
affinns,  armendo,  that  such  an  onti-  fiuah  (Ky.),  04.  So,  in  St.  Louia  v. 
nance  would  be  valid  under  the  com'  JaclcnDD,  25  Ho.  37,  where  it  appeared 


corpomtion.  lb.  Approving  Fierce  v.  house,  and  that  by  its  charter  it  had 
Bartram,  Cowp,  270;  following  Bush  poweralao,  "toreyulote,"  byordinance, 
t>.  Seaburv,  8  JohoB.  (N.  Y.)  418,  and  the  sale  of  meats,  it  was  held  that  this 
distioguisKed  from  Dunham  v.  Roches-  gave  the  citr  authority  to  provide,  by 
ter,  fi  Cow.  (N.  y.)  462;  Shelton  v.  ordinance,  that  "no  person,  notalessee 
Mobile,  30  Ala.  540.  "The  fixing  the  of  a  stall  in  the  market,  shall  sell,  or 
flaee  and  times  at  which  marketa  shall  offer  for  sale,  meat  in  less  quantities 
be  held  and  kept  open,"  Bays  the  than  one  quarter."  The  court  con- 
Supreme  Court  of  Nea  York  in  Bush  d.  sidered  such  an  ordinance  aa  reasonable, 
Seabury,  8  Johns.  (M.  Y.)  418,  "and  highly  proper,  and  not  in  restraint  of 
the  prohibition  to  sell  at  other  places  trade,  and  not  embraced  in  the  reason- 
Mid  times,  ate  among  the  moet  ordi-  ingin  the  case  of  Dunham  v.  Trustees 
nanrrq^ulatioDsofacityortown police,  of  Rochester,  5  Cow.  (N.  Y.)  462;  a.  p. 
and  would  naturally  be  included  in  the  see  also  St.  Louise.  Weber,  44  Ho.  fi47; 
general  power  to  pass  bV'lawB  relative  Le  Claire  v.  Davenport,  13  Iowa,  210: 
to  the  public  marketa.  If  the  corpora-  Davenport  o.  Kelly,  7  Iowa,  102,  cited 
tion  h&d  not  the  power  in  question,  it  supra,  i  704,  not«;  Ash  v.  People,  11 
is  difficult  to  see  what  useful  purpose  Hich.  347. 

could  be  effected,  or  what  object  was  An  ordinance  under  I^islative  an- 
intended,  by  the  grant  of  power  to  pass  thoiity  providing  for  the  establishment 
laws 'relative  to  the  pubhc  markets.'"  and  r^ulation  of  markets  at  several 
It  is  ctearlv  competent  for  the  points  at  the  city  of  Mobile,  and  pro- 
legislature  to  adegate  to  a  municipcU  bibiting  the  sale  of  fresh  meals  mdnde 
corporation  power  to  establish  and  of  those  marketa,  except  by  tenants  of 
ngulate  public  markets,  even  though  the  market  stalls,  who  are  permitted 
iu~ :„    q(    g„pjj    poner    should  t«    hawk    about    the    streets    after   P 


result  in  tlie  destructioD  of  an  existing  o'clock  a.  u.  of  the  day,  was  held  valid ; 
and  long-eetablisbed  business.  Ex  parte  and  a  green  grocer  who  long  previous 
Byrd,  84  Ala.  17.  to  and  at  the  time  of  the  aidoption  of 

*  Power  to  make  ordinaDcea  oon-  the  ordinance  had  been  engr^ged  in  sell- 
ceniing  "markets,  health,  and  good  ing  fresh  meat  from  tiis  store  was  con- 
order'"  (rf  the  town  authorizes  an  vict«d  of  a  violation  of  the  ordinance, 
ordinance  prohibiting  the  sale  of  The  validity  of  the  ordinance  as  respects 
butcher's  meat  witiiin  the  corporate  "hawking  about  the  streets"  was  not 
limits,  except  at  the  public  market,  involved  m  the  case.  Ex  parts  Byrd, 
WmnsboroK.  Smart,  11  Rich.  (S.  Car.)  84  Ala.  17.  But  in  Caldwell  v.  Alton, 
Law,  551.  It  seems  the  defendant  was  33  III.  416,  where  the  city,  by  its  char- 
convicted,  thouch  he  sold  the  meat  teT,had  povi6t"loestabtiah  and  regulals 
inside  lus  own  bbcksmitb  shop.  Such  markett,  and  under  the  power  passed  , 
ordinances  are  sustained,  says  the  court,  an  ordinance  forbidding,  during  market 
on  the  ground  that  they  are  not  in  hours,  the  sale  of  vegetables  outside  the 
restraint  of  trade,  but  a  proper  r^ula-  limits  of  the  market,  it  was  held  that 
tion  of  it.  Ih.  Legislative  power  to  a  the  city  could  not  restrain  a  r^utar 
city  "to  erect  market-houses,  establish  dealer  or  merctiant  from  vending 
markets  and  market-places,  and  pro-  vegetables  at  his  place  of  business 
vide  for  the  govenunent  and  regulation  outside  of  market  limits  during  any 
thereof,"  authorizes  an  ordinance  with  part  of  the  day,  such  a  lestiaint  of 
a  pecimiary  penalty,  providing  that  trade  being  unreasonable.  The  court 
fresh  beef  suaU  not  he  sold  in  the  city  reviewed  many  of  the  cases  in  other 
leas  than  by  the  quarter  at  any  other  States  on  this  sabject,  and  were  of 
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S  706  (387).    Uarket  fltudi  lu  Stnots.  —  In  a  well-coosidered 
case  in  Massachusetts  it  is  decided  that  a  city  corporation  has  the 

opinioa  th&t  the  power  to  regrJate  oould  The  nature  of  the  power  "to  eetabliob 

only  extend  to  the  market  limits,  and  public  maricete."  Ac.,  is  very  BatisfM>> 

that  these  limits  could  not,  under  this  torily  discuseed  by  Cm-neU,  J.,  in  St. 

power,  be  made  to  extend  throughout  Paul  v.  Tredeger,  tapra  (26  Mimi.  248). 

tiie  city.     The  court  adhered  to  its  An  ordinance  regulating  the  killing  and 

views  in  a  subaequent  ease,  in  which  it  bleeding  of  meats   is  authorizea  by 

was  hdd  that  power  "to  erect  market^  power  to  regulate  butchers,  the  plaw 

homes,  eebblish  markets  and  market-  and  mode  of  selling,  and  to  prevent 

places,  and  provide  for  the  government  unlicensed    penons    from    actine    as 

and    regulation    tbereof,"    does    not  butchers.   Brooklyn  v.  Cleves,  Hill  & 

authorise  the  council  of  a  large  and  Denio    (N.    Y.)    Suppl.    231.     Under 

growing  town  to  fix  upon  one  market-  power  to  r^ulate  the  vending  of  meats, 

place,  and  prohibit  all  persons  at  all  a  conviction  under  an  ordinance  for- 

bours  of  the  day  fnxn  selling  fresh  bidding  the  sale  of  jmwholesooie  meats 

meats  dbewhere.     Such  an  ordinance  and  other  provisions  cannot  be  sus- 


B  regarded  as  unreasonable,  in  re-  toined  for  ailing  putrid  smb.  Rochester 

straint  of  trade,  and  tending  to  create  v.  Rood,  Hill  &  Denio  (N.  Y.)  SuppL 
a  monopoly.  It  was  admitted,  however,    146. 

that  if  tne  ordinance  had  fixed  a  reason-  By  the  Municipal  Act  o/ Canada  the 
able  number  of  ttouiB  each  day  in  which  council  may  pass  by-laws  "for  eetab- 
the  prohibition  should  operate,  leaving   lishing  and  r^ulating  all  markets;  for 

Eersons  free  to  sell  outside  of  market  preventing  or  r^ulating  the  sale  by 
oms,  it  would  probably  be  unobjeo-  retail  in  toe  pubhc  streets  of  any  meat, 
tionable.  Bloomington  v.  Wahl,  46  vegetables,  fruit,  or  beverages ;  forreg- 
111.  489.  So,  in  Bethune  v.  Hughes,  28  ulating  the  place  and  maoDcr  of  selling 
Ga.  600,  the  oourt,  Ironing  agamst  ex-  and  weighing  butcher's  meat,  fish,  hay, 
oluRve  privileges,  held  that  power  by  straw,  fodder,  wood,  and  lumber,  oc. 
the  chuter  to  the  corporation  "to  BiegsJ^s  Mun.  Manual  (Canada,  1900), 
itiabliah  and  keev  up  a  public  market  p.  719.  The  following  cases,  digested  by 
in  the  city  for  tne  sale  of,"  Ac.,  does  Mr.  Bumr,  show  the  judicial  conatruc- 
not  confer  upon  the  city  power  to  pass  tion  oitoe  act. 

an  ordinance  prohibiting  the  sale  irf  The  p>ower  under  the  act  is  to  legu- 
marketable  articles  elsewhere  than  at  late  all  markets  established,  apparently 
the  market-place.  DisUuiruistied,  Bad-  including  those  establisbed  by  the 
Idns  o.  Robmson,  63  Ga.  Bl3i  s.  p.  St.  Crown,  as  well  as  those  establisbed 
Paul  V.  Ltddler,  2  Minn.  190;  com-  by  municipal  authority.  "R^ulation 
mented  on  and  disapproved  in  St.  mustofneoessity  include  the  appropria- 
Louis  V.  Weber,  44  Ho.  647;  see  St.  tion  of  one  or  more  parts  of  tl^  market 
Paul  r.  Colter,  12  Minn.  41.  for  one  purpoee,  and  other  pul  or  parts 

Charter. power  to  a  city,  "to  eotab-  for  other  purposes;  of  providing  that 
lish  public  markets '  and  other  public  free  passage  through  the  market  bo 
builiuugs,  and  make  rules  and  r^ula-  kept  open  for  ready  access  to  shops, 
tiona  for  the  ^vemment  of  the  same,  stalls,  or  other  places  where  different 
to  appoint  suitable  officers  for  oversee-  commodities  are  exposed  for  sale.  Per 
ing  and  regulating  such  markets,  and  to  Draper,  C.  J.,  in  Ketty  v.  Toronto,  23 
restnun  all  persons  from  interrupting  Upper  Can.  Q.  B.  426."  A  t^-Iaw 
or  interfering  with  the  due  observance  enactii^  "that  no  butcher  or  other 
of  such  rules  and  r^ulationa,"  does  person  shall  cut  up  or  expose  for  sale 
not  confer  upon  its  common  council  any  fresh  meat  in  any  part  of  the  city 
authority  to  pass  an  ordinance  pro-  except  ia  the  shops  and  stalls  in  the 
hibiting  "every  farmer,  gardener,  or  public  markets,  or  at  such  places  as  the 
person    producing    v^etables"    from  Standing  Committee  on  Public  Markets 


Belling  the  same  in  and  along  its  streets  may  appcnnt."  was  held  good. 

without    first    procuring    an    annual  a  by-law  enacting  "that  nc    ^ 

license  frcHn  the  dty  ajthoritiee,  pity-  should  expose  for  sale  any  meat,  fish. 


ing  therefor  into  the  city  treasury  the  poultry,  eggs,  butter,  cheese,  grain,  hay, 

sum  ot  twenty-five  dollars.    St.  Paul  v.  straw,    coid-wood,    shinslea,    lumb^, 

Tredeger,    26    Minn.    248;     and    see  flour,  wool,  meal,  v^etables,  or  fruit 

Builingto>iv.DMkwardt,73Iowa,  170.  (except  wild   fruit),    hides  or  sldns. 
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clear  right  to  prohibit,  by  ordinance,  the  occupation  of  a  stand  fa-  the 
vending  of  commoditiea  in  the  streets.  It  may  thus  prohibit  not  only  its 
own  inhabitants,  but  others.  It  may  make  the  prohibition  absolute, 
or  it  may  make  it  conditional  on  obtaining  license  or  permission.  It  is 
in  the  nature  of  a  police  regulation,  and  does  not  violate  private 
ri^ts  or  improperly  restrain  trade.* 

§  707  (3SS).  Fowar  to  Ux  Harkatmen  imut  b«  'plainly  eonlarrad. 
—  But  author!^  to  erect  a  market,  and  power  "to  regulate  the 
general  police,"  and  "to  preserve  the  peace  and  good  order  of  the 
city,"  do  not  authorize  the  corporation  to  impose  a  tax  for  revenue 
purposes  upon  persons  occupying  market  stands  in  the  streets,  or 

nithia  the  town,  at  any  place  but  the  also  &b  to  requiaiteA  in  certain  respects 

public  market,   without   bavinr  first  of  compUinta  for  the  violatioa  of  such 

paid  the  market  fee  thereon  as  therein  an  oidinanoe,  and  as  to  vrbat  acta  will 

Srovided,  except  all  hidea  and  skimi  be  deemed  to  be  violations.     To  the 

lom    animals    slaughtered    by    the  same  effect,  Tomlin  r.  Cape  Hay,  63 

licensed   butcher   of   the   corporation.  N.  J.  L.  429,  432,  citing  t«xt. 
holding  a  stall  in  the  market,"  was  bela        In  Louinana,  on  the  other  hand,  an 

bad.      Fennell   ».   Guelph,    /n  re,   24  ordinance  imposing  a  tax  upon  everjr 

Upper  Can.  Q.   B.  238.     Also,   "that  load  of  suppUea  carried  to  the  public 

meat,  fish,  poultry,  tgg»,  cheese,  grain,  markets  by  persons  not  occupying  stalls 

bay,  straw,  cord-wood,  thinglea,  lum-  in  the  markets,  was  held  to  be  void  as 

ber,  flour,  viool,  mttd,  vegetablea,  or  fruit  being  a  tax  for  revenue  and  not  in  the 

(except  wild  fruit),  should  not  be  ex-  exercise  of  the  police  power.    State  v. 

except 

mentioned  in  italics.     lb.     See  In  re  Philadelphia,    33    Pa.'  St,    202. 

Snell  and  Belleville,  30  Upper  Can.  Q.  ordinance  forbade  the    sale    of    fresh 

B.SI;  BigKar'a  Mun.  Manual  (Canada,  meats  except  by  persons  licensed,  but 

IBOO),  7197/20.  and  cases.  contained  a  proviso  in  (avor  of  larmert, 

'  Nightingale, /nr«,  11  Pick.  (Mass.)  authoriiing   them   to   sell   meats,   the 

168.    In  this  case  the  ordinance  of  the  produce  □/  tiieir  own  forma.    The  evident 

dW   (Boeton)  provided  "that  no  in-  object  was  considered  to  be  to  protect 

'  haoitant  of  the  city  of  Boston,  or  of  any  licenced  butchers,  and  at  the  same  time 

tOWumtA«mcinity  thereof^  not  offering  to  allow  fanners  to  come  in  and  sell 

for  sale  the  produce  of  his  own  farm,  the  produce  of  their  own  farms.    It  was 

die.,  should,  without  the  permission  of  held  that  an  unlicensed  butcher  was  not 

the  clerk  oE  Faneuil  Hall  market,  be  a  "farmer"  within  the  meaning  of  the 

suffered  to  occupy  any  stand  with  cart,  proviso,  although  the  meats  which  he 

sle^h,  or  otherwise,  lor  the  purpose  of  sold  came  from  sheep  fattened  on  hia 

vending  commodities  in  either  of  the  farm,  if  the  farm  was  only  a  convenient 

streets  mentioned  in  the  firat  section  of  appendage  to  his  business  as  a  but«her. 

this  ordinance,"  &c.    It  was  objected  Rochester    v.    PettiuEer,    17    Wend, 

againstthisordinancethatit  was  void:  {N.  Y.)  255;    St.  Paid  u.  Tredeger,  25 

1.  Becauseitwaspartial,  not  operating  Minn.  248,  cited  supra,  {  705,  nol«. 
i^tonidlthecitizens  of  theState  equally.  The  city  authorities  may  restriet  the  uae 

2.  Because  it  was  uncertain,  the  term  of  the  ttreeis  by  huekttera  and  others  to 
"vicinity"     bdng    indefinite.       And,  certain   streets  and  certain   portions 

3.  Because  it  was  in  restnunt  of  trade,  thereof,  for  the  preservation  of  the 
But  neltber  of  these  objections  was  peace  and  health  of  the  city  and  the 
conddered  tenable.  The  validity  of  proper  use  of  the  stimts.  Tomtin  v. 
such  an  ordinance  was  agtun  affirmed  Cape  May,  63  N.  J,  L.  429,  approving 
by  the  same  court  in  Commonwealth  v.  text. 

Rice,  B  Met.  (Mass.)  253.    Bee  this  case 


for  sale  within  the  municipality,  Blaser,  36  La.  An.  3o3.  See  supra, 
:  in  the  market,  before  12  o'clock,  i  589,  note;  Shelton  v.  Mayor,  &c.,  of 
'  was  held  bad  as  to  the  articles   Mobile,    30   Ala.    540;     Wartman   v. 
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selling  produce  thereto.    Such  a  power  must  be  plwnly  conferred 
or  it  will  not  be  held  to  exist*  ' 

§  70S  (389).  Poww  to  reguUte  Harksta  is  a  Polie«  Power.  — 
The  right  to  regvlate  ■markeU  established  by  a  city  under  its  charter  b 
one  of  municipal  police.  The  city  authorities  may,  if  their  action  be 
not  unreasonable,  provide  what  articles  shall  or  shall  not  be  sold  at 
the  public  markets,  and  may  impose  penalties  on  those  who  violate 
their  ordinances.  They  may,  for  example,  prohibit  groceries  and 
oysters  from  being  sold  at  the  public  markets,  and  require  oysters, 
iriiicb  have  a  great  tendency  to  putrefaction,  to  be  sold  at  certain 
designated  stands,  and  prevent  their  being  sold  elsewhere.* 

§  709  (390).  Itupectlon  Ordinance!.  —  A  municipal  corporation, 
says  Mr.  Willcock,  may  regulate  the  manner  of  carrying  on  trade 
within  a  municipality  so  far  as  to  prevent  monopolies  or  the  sale 
of  unfit  commodities,  and  to  insure  proper  conduct  in  those  who 
practise  it  within  their  jurisdiction.*  In  general,  it  may  be  said 
that  incorporated  cities  and  taiger  towns  in  this  country  have  con- 
ferred upon  them  the  power  to  pass  ordinances  regulating,  to  a 
reasonable  extent,  the  mode  in  which  the  traffic  of  the  place  shall 
be  conducted ;  but  they  can  exercise  no  powers  in  this  respect  not 
conferred.*    Laws  requiring  articles  to  be  inspected  or  weighed  and 

'  Kip  V.  Patemon,  26  N.  J.  L.  298.  *  NigbUngale, /»r»,  11  Pick.  Q*a«s-) 

This  power,  it  waa  said,  wouid  authorise  168;    Stokes  s.  New  York,  14  WetuL 

"the  reoting  of  atcdis  in  the  market-  (N.  Y.)  87;  Raleigh  v.  Sonell,  1  Jones 

house,  and  perhaps  of  even  prohibiting  (N.  Car.)  liw,  49;  Chicago  v.  Quimby, 

sales  in  the  public  streets.^'     lb.  per  38  111.  274;   Howe  v.  Narris,  12  Allen 

Elmer   J.  (Hasa.),  82;   Libby  v.  Downey,  5  Allen 

'  Municipality  No.  1  v.  Cutting,  4  (Mass,),  299;  CoUma  e.  Louisville,  2  B. 
U.  An.  335;  Motano  v.  New  Orieans,  Mod.  (Ky.)  134.  See  also  Chicago  c. 
2  La.  217.  Power  oF  city  to  vacate  Burke,  229  111.  191;  Tomlin  o.  Cape 
leasee  and  stalls  in  public  market,  under  May,  63  N.  J.  L.  429,  432,  citing  te:(t. 
ordinance  reserving  the  right,  see  Power  to  appoint  measurers  of  wood, 
Charleston  v.  Golasmitb,  2  Speera  and  affix  a  reasonable  allowance  to 
(S.  Car.)  Law,  428.  Occupant  of  city  them,  does  not  justify  the  imposition 
market  failing  to  pay  rent  in  advance,  of  a  tax  for  revenue,  lb.  The  l^isla- 
accordiog  to  contract,  held  a  tenant  at  ture  created  a  board  of  TaUroad  and 
vtiil.  Dubuque  V.  Miller,  11  Iowa,  583.  wweAouw  eommUnoners  composed  of 
Control  over  tenants.  Woelpper  r.  three  persona,  appointed  by  the  gov- 
Philadelphia,  38  Pa.  St.  203.  An  emor  and  confirmed  by  t'  e  senate  for 
individual  may  construct  a  building  the  term  of  two  years,  and  empowered 
for  market  purpoaea  only  on  a  square  them  to  fix  the  rate  of  charges  for  the 
dedicated  by  the  town  for  market  pur-  inspection  of  grain  in  cities.  The  court 
poees  provided  the  building  does  not  sustained  this  l^istation.  It  regarded 
mterfere  with  the  rights  of  others  to  the  board  as  a  i^uatn  public  corporation, 
use  it  for  such  purposes.  McRey-  and  held  that  it  was  competent  for  the 
nolds  «.  Broussaid,  IS  Tex.  Civ.  App.  legislature  to  delegate  the  power  of 
409.  inspection  to  it,  instead  of  to  the  cor- 

■  Wi&c.  Corp.,  142,  pL  332.  porat^authorities  of  the  city  of  Chicago, 
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measured  before  being  sold  are  in  the  nature  of  police  regulations, 
and  are  valid  in  the  absence  of  special  constitutional  provisions. 
When  reasonable  in  their  nature,  they  are  not  regarded  as  being  in 
restraint  of  trade.' 

and  that  the  official  bond  of  such  in-  store  or  building,  not  a  place  licensed 
spector  was  a  voUd  obligatian  agunst  for  the  sale  of  providotu.  wteiein  ahall 
him  and  his  suietiea.  People  v.  Harper,  be  sold  or  offered  for  sole  any  kind  of 
91  111.  357,  distinguishing  People  v.  merchandise,  shall  be  deemed  a  public 
Solomon,  51  111.  37,  and  other  cases  place,  and  no  article  shall  be  sold  until 
holdins,  under  the  Conetitution  of  Uli-  an  inspection  of  such  merchandise  shall 
nois,  that  local  and  municipal  taxation  be  made,  and  a  certificate  of  inspection 
can  onlj  be  imposed  by  the  local  "cor-  obtained,  and  authorizing  the  city  mar- 
porate  authorities."  shall  to  report  articles  injurious  to  the 
'  Cooley,  Const.  Lim.  596;  Raleigh  health  and  welfare  of  the  citizens,  or 
V.  Sorrell,  1  Jonas  L.  (N.  Car.)  49,  mtpra;  which  are  a  fraud  upon  the  public,  held 
Stokes  V.  New  York,  14  Wend.  (N.  Y.)  not  to  be  authoriTca  by  power  "to  reg- 
87,  tupra;  Paige  v.  Fa&ackenT,  36  ulate  the  inspection,  weighing,  and 
Barb.  (N.  Y.)  392;  Havor,  &e.  of  New  measuring  of  brick,  lumber,  fire-wood, 
York  o.  Nichols,  4  Hill  (N.  Y.),  209.  coal,  or  any  article  of  merchandise," 
Compare  New  York  v.  Hyatt,  3  E.  D.  and  to  be  invalid  for  that  reason,  and 
Smitn  (N.  Y.),  156;  Refers  v.  Jones,  1  also  as  delegating  power  to  the  mar- 
Wend.  (N.  ¥.)  237;    Yates  v.  Hilwau-  shall  to  determine  whether  articles  are 


kee,  12  Wis.  762;  Lamarv.  Weidman,  injurious  totbepublicwetfareorhealth, 

17  Mo.  App.  507,  512,  citing  text,  or  a  fraud  upon  the  public     "--—  - 

The  system  of  impection  lawt,  and  Coleman,  53  III.  App,  080. 
'      '     '       '  officers  which  they  en-        The  following  cases  are  rel 

e  considered  by  the  con-  showing  the  solicitude  of  the  law  to  pre- 


the  hosts  of  officers  which  they  en-        The  following  cases  are  referred  to  oi 

gendered,  were  considered  by  the  con-  showing  the  solicitude  of  the  law  to  pre 

sdtutionsl  convention  of  Nea  York  to  serve  the  public  health ;    but  in  this 

entail  annoyances  and  burdens  upon  country  the  power  of  municipal  corpo- 

the  community  sufficient  to  outweigh  rations  in  this  respect  depends  on  their 

any  benefits  Faulting  from  them ;   and  oharteis  or  other  legislative  proviuon. 
the  Constitution  ol  184Q  (art.  V.  J  viii.)        Knowingly  to  expose  for  sale  in  a 

abolished  all  such  offices  and  forbade  public  market  meat  which  is  not  fit  for 

thelegislature  toie-create  them,  in  this  Luman  food  is  indictable.     Renna  v. 

langua^:"  All  officera  for  the  weighing,  Stevenson,  3  F.  *  F.  106.    SoTuiow- 

measunniF,  culling,  or  inspecting  of  any  ingly  taking  unfit  meat  to  public  mar- 

merchaniSse,  produce,  manufacture,  or  ket   for  stue.      Queen  v.  Jarvis.  3  F. 

commodity  whatever,  are  hereby  abol-  *  F.  108.     But  in  either  event  the 

ished,  and  no  such  offices  shall  here-  knowledge  of  the  unfitness  of  the  food 

after  be  created  by  law."   See  Tinkham  is  essential  to  the  creation  of  theoffence. 

».  Ta;«cott,  17  N.  Y.  144,  147,  where  Regina  v.  C»wley,  3  F.  4  F.  109.    The 

the  origin,  scope,  and  purpose  of  this  o&ence  is  a  nuisance  at  common  law. 

provision  are  very  satisfactorily  dis-  Shillitor.  Thompson,  L.  R.  1  Q,  B.  Div. 

cussed  by  Denio,  J.     In  Illinois,  it  is  112.     E^h  sin^e  act  of  exposure  of 

held  that  inspection  power  conferred  tainted  meat  is  a  distinct  offence;  Hart- 

upon  a  board  of  trade,  to  be  exercised  ley,  In  re,  31  L,  J.  M.  C.  232.    A  salee- 

when  requested  by  its  members,  may  man  who  sells  in  a  public  market  meat 

co-exist  with  like  power  in  the  city  which  is  afterwards  found  to  be  unfit 

authorities,  to  be  exercised  in  all  cases  for  human  food,  but  which  he  has  no 

when  requested.     Chicago  v.  Quimby,  means  of  knowing  or  reason  to  suspect 

38  lU.  274.    Statute  providing  for  in--  was  other  than  good  and  wholesome 

apeelion   of   fresh   meat   from   animals  meat,  is  not  liable  to  an  action  upon  an 

slaughtered  one  hundred  miles  or  more  implied  warranty  or  for  money  had  and 

from  place  of  sale  held  void.    Brimmer  received.     Emmerton  v.   Mathews,  7 

V.  Rehman,  138  U.  S.  78.     Ordinance  H.  A.  N.  586;   but  a  person  who  sends 

providing  for  the  inspection  of  oil  held  animals  deetjned  for  numan  food  to  a 

unreasonable  because  of  exeeagive  tn-  public  market  for  sale  impliedly  repre- 

nectUtn  feet.    Ford  v.  Standard  Oil  Co.,  sents  that  they  are.  so  far  as  he  knows, 

^  N.  Y.  App.  Div.  696.  not  infected  with  any  contagious  dis- 

An  ordinance  declaring  that  any  ease  dangerous  to  life  or  health. 
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i  710  (391).  W«l«hing.  —  Power  to  a  city  "to  regulate  the  pub- 
lic market,  and  to  pass  such  other  ordinances  as  shall  seem  meet  for 
the  improvement  and  good  government  of  the  city,"  authorizes  an 
ordinance  requiring  oaia,  hay,  &c.,  to  be  weighed  by  the  ■pvblic  vxigh' 
master  before  b^g  offered  for  sale,  and  imposing  a  penalty  for  its 
violation.' 

%  711  (392).  Sama  SnbjKt.  —  A  grant  to  the  common  council 
of  "all  powers,  rights,  &c.,  incident  to  municipal  corporations  and 
necessary  to  the  proper  government  of  the  same,"  might  authorize  a 
city  to  prevent  the  sale  of  bread  made  end  of  unwholesome  flour,  and, 
as  a  consequence,  to  provide  for  its  inspection,  but  it  would  not  give 
the  power  to  regulate  the  assize,  that  is,  the  weight  and  price  of 
bread,  for  the  latter  is  a  power  not  absolutely  necessary  for  the 
proper  government  of  a  city.  Power,  however,  to  a  city,  "to  regu- 
late everything  which  relates  to  bakers,"  does  authorize  an  ordinance 
regulating  the  weight,  size,  and,  it  seems,  the  price,  of  bread,  and 
the  forfeiture  of  bread  illegally  baked;  and  such  an  ordinance,  it 
has  been  held,  is  not  in  violation  of  any  provision  of  the  Constitution 
of  Louisiana.* 

'  Ralcdgh  V.   Sorrell,   1  Jones  (N.  recover  for  unsolicited  Bervicea  or  to 

Car.)  Iaw,  49,  approving  Nightinzale's  delegate  power  to  the  citato  so  provide, 

Caae,  11  Pick.  (UasB.)  168;    Stokes  v.  the  pohcy  of  the  Stato,  a«  manifested 

Corporation  of  Mew  Yoric,  14  Wead.  by  the  unifonn  course  of  legislation,  is 

(N.  Y.)   87;    Lamar  v.   Weidman,  67  that  they  shall  not  charge  such  fees, 

iio.  App.  507,  citing  text.    This  power  Hence,  authority  to  a  city  "to  define 

was  also  held  to  autboriK  the  creation  the  duties  of  the  sealer  of  weights  and 

of  the  office  of  weighmaster  and  tho  measures  and  to  r^ulate  his.compensa- 

payment  of  his  salary.    Raleigh  v.  Soi~  tion "  will  not  be  construed  to  confer 

rell,  1  Jonefl  (N.  Car.)  Law,  49,  sapra,  power  to  ordain  that  such  services  shall 


Construction  of  ordinance  as  to  weigh*  De  paid  by  the  person  for  whom  they 
ing  hay  on  public  scales.  Gasav.  Green-  are  rendered.  Ford  v.  N.  Y.  Central  i 
^e,  4  Sneed  JTann.),  62;  Yatea  v.  H.  R.  R.  Co.,  33  N.  Y.  App.  Div.  474; 
Milwaukee,  12  Wis.  752.  Construction  Fauanaugh  v.  Rogers,  02  N.  Y.  App. 
of  statute  as  to  mode  of  measuring  Div.  535.  The  general  ael/are  daate 
grain.  Fraiier  v.  Warfield,  13  Md.  279.  does  not  authorize  an  ordinance  requir- 
es ordinance  as  to  survey  of  lumber  ing  vendors  to  pay  inapectJon  fees. 
before  sale.  Bri^s  v.  Boat,  7  Allen  Springfield  v.  Stark,  93  Ho.  App.  70; 
(Mass.),  287.  An  ordinance  requiring  Watora-I^erce  Oil  Co.,  v.  HcElrt^, 
that  every  person  selling  meat  or  arti-  (Tex.  Civ,  App.);  47  S.  W.  Bep.  272. 
cles  of  provision  by  retail,  whether  by  Defendant  s  intent  in  using  false 
weight,  count,  or  measure,  should  pro-  scales  or  measures  or  his  knowledge  that 
vide  himself  with  scales,  weights,  and  they  were  incorrect  held  immaleria]  in 
measures,  but  that  no  spring  balance,  prosecution  for  violating  ordinance  for- 
8pTingscale,wringBteelyards,orspring  bidding  use  of  false  weights  or  scales 
waighmg  machine  should  be  used  for  under  penalty.  City  of  New  York  v. 
any  marint  purpose,  was  held  valid,  Hewitt,  91  N.  Y.  App.  Div.  445. 
Bnell  and  Bdlenlle,  In  re,  30  Upper  '  Guillotte  v.  New  Orleans,  12  La. 
Oan.  Q.  B.  81.  An.  432 ;  Paige  v.  Fasackerly,  36  Barb. 
In  New  York,  although  the  l^isla-  (N,  Y.)  392.  But  as  to  forfeiture, 
ture  has  the  power  to  provide  that  quart,  in  absence  of  express  power,  and 
aealers  <rf  weights  and  measures  may  see  Phillips  t>.  Allen,  41  Pa.  St.  481; 
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§  712  (393).  FoUg*  RflffolatlonB  reHpMtiiis  th«  Public  Pmg«  uid 
8af«^;  Vie  ol  BtrMtg.  —  Our  city  governments  usually  possess  the 
pow»,  either  by  express  grant  or  by  virtue  of  their  authority,  to 
make  by-lavs  relating  to  the  public  safety  and  good  order  of  the 
inhabitants,  to  regulate  the  rate  of  a^eed  of  travel  in  the  public 
streets;  the  route  or  streets  over  which  omnibuses,  stage  coaches, 
drsys,  &c.,  may  run;  the  dme  of  day  in  which  the  streets  may  be 
used  for  certain  purposes;  to  interdict  stoppages  in  the  street  to 
the  delay  of  others ;  to  exclude  vehicles  of  all  kinds  from  entering 
upon  or  pasang  over  the  sidewalks,  &c.  Ilie  public  safety  and 
convenience  may  require  r^fulations  of  this  character;  but  they 
must  not,  unless  made  by  virtue  of  speciBc  authority,  be  unreason- 
^le  or  improperly  in  restraint  of  trade.'    Power  to  make  by-laws 

Mobile  V.  Yuille,  3  Ala.  137.    In  Yew  oiae  of  the  power  to  regulate  the  dtf 

York,  an    ordinaooe    regvilatinp    the  etreets.     State  s.  Barbelau,  lOt  He. 

wcnslit  of  baker's  bread  was  hala  to  be  fil2.    See  also  Cnmmonweattb  t>.  BUis, 

void  as  an  unreaaonable  iDterierence  158  Haee.  555.    Under  power  to  regu- 

with  a  lawful  busineas.    Buffalo  d.  Col-  late  by  eeaeral  ordinance  the  use  cd  the 

line  Baking  Co.,  SON.  Y.  App.  Div.  432,  adewalks,  streets,  and  public  ways,  and 

affirming  24  N.  Y.  Misc.  Rep.  745.  to  keep  the  same  free  from  onstruo- 

>  Commonwealth  t>.  Stoddsr,  2  Cush.  tiooB,  a  city  may  by  ordinance  require 

(Mass.)  662,  where  the  subject  of  the  hvektUrt  and  ptdaUn  not  to  stop  in 

e>wer  of  cities  over  streets,  particu-  any  street,  Ac.,  except  when  actually 

Ay  in  reference  to  omnibuaes,  is  fully  engaged    in   the    sole   of   an   article, 

considered  by  Mr.  Justice  Dtfuw^,-  Com-  Shreveport  v.  Dantea,  118  La.  113. 

monwealthn.Robertson.SCush.tHass.)  Unaer  power  to  make  ordinances 

438,  as  to  stoppues  in  streets  oontrary  and   by-laws     "Cor  the   regulation   of 

to  ordinance;  Baker  v.  Boston,  12  I^ck.  eaniagea   and   vehicles  used  therein, 

(Mass.)    184;    Vanderbilt   v.    Adanu,  however  propelled,"  a  city  may  require 

7  Cow.  (N.  Y.)  349;  lb.  385;  Austin  persons  keeping  vehicles  for  the  con* 

v.  Murray,  16  Pick.  (Mass.)  126;  St.  veyanoe  of  goods  for  hire  to  tak«  out  a 

Paul  V.  Smith,  27  Minn.  304;    pott,  licmss.    Commonwealth  v.  Beck,  104 

ohapter  on  Streets;  infra,  ilH;  iHtta-  Mass.   14.     An  ordinance   which  pro- 

buig,  &c.  Rf .  Co.  V.  Hood,  94  Fed.  Rep.  hibita  the  construction  or  use  of  ootef 

618,  approving  text  and  holding  that  a  that  twing  auhaard  upon  a  ndeKtdk  is 

firoviaion  in  an  ordinance  granting  a  reasonable  and  is  authoiiied  by  au- 

ranchise  to  construct  and  opente  a  thority    to   pass   ordinances   Cor   the 

railway,  by  which  the  use  of  toe  track  health  and  safety  <rf  the  inhabitants 

was  prohibited  during  the  daytime  was  and  Cor  the  free  and  uninterrupted  use 

in  its  nature  and  effect  a  municipal  or  of  the  streets.     Rosedale  v.  Manner, 

police  regulation  operating  in  the  inter-  157  Ind.  390. 

est  of  public  safety.  HajidbUU.  Under  the  general  wel- 
A  regulation  or  ordinance  prohibit-  fare  clause  the  city  may^  prohibit  the 
iag  tht  stoppage  of  vehicUa  in  a  public  distribution  of  handbills  in  the  streets, 
street  for  a  longer  time  than'  twenty  which  people  will  probably  throw  upon 
minutes  is  a  valid  police  r^eulation.  thestreeta,  and  which  will  thus  become 
Commonwealth  v.  Brooks,  100  Mass,  a  nuisance  by  litteritu;  the  streets  and 
355;  Commonwealth  v.  Fenton,  139  frightening  horses.  Wettengel  v.  Den- 
Mass.  195.  The  license  of  a  hawker  or  ver,  20  Colo.  653;  Philadelphia  v. 
peddler  does  not  authonae  him  to  Brabeader,  201  Pa.  S74.  See  also  An- 
violata  such  an  ordinance.  Common-  derson  v.  State  (Neb.),  96  N.  W.  Rep. 
wealth  V.  Fenton,  tupra;  Comm<m-  149.  But  in  People  p.  Armstrong,  73 
wealth  t>.  lAgorio,  141  Maes.  81.  An  lOch.  288,  a  somewhat  similar  ordi- 
or^nance  pnAibiting  tilling  and  trad-  nance  was  under  consideration,  and 
mg  in  IIm  ptMie  ttraett  is  a  valid  exer-  it  was  held  that  it  was  not  authoiiied 
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for  "the  good  rule  aad  government"  of  the  borough '  has  reference 
to  the  government  of  the  borough  as  a  corporation  and  the  making 

by  authority  to  provide  for  deaniog  although  it  is  covered  by  &  plank  road 

the   atreeta,   to  prevent    encumbering  laid  under  special  legislative  autitority, 

or  obstnicling  the  atieets,  and  to  regu-  State  v.  Jersey  City,  26  N.  J.  L.  444; 

late  the   manner  in   which   highways  fotl,   chapter  on  Streets,  {  1272.     lo 

ehall  be  used.    In  this  cose  the  articles  Napman   v.   People,   19  Mich.   352,  a 

complained  of  were  small  Y.  M.  C.  A.  lawful  arraneement  between  a  railroad 

invitation  cards.    None  of  them  were  company  and  an  omnibus  company  as 

to  be  seen  upon  tbe  ground  and  they  to  the  delivery  <tf  passengers  was  held 

were  only  given  to  those  who  expressed  to  be  beyond  municipAl  interference, 
or  showed  a  desire  to  receive  them.  An  ordinance  is  not  unreasonable 

Birydet  on  aideioalka.    Although  the  which  prohibits  any  person  from  mak- 

sidewaiks    are    primarily   for  pedes-  ing  eixavatumt  in  a  kigkwaj/  until  he 

trians  and  a  bicycle  is  a  vehicle,  the  has  obtaioed  a  permit,  paid  a  fee,  given 

city  may  by  ordinance  authorize  the  bond   to   &11   up   the  excavation,  and 

use  of  its  sidewalks  by  bicyclista  and  agreed   to  take   the   Uoea   from   tlie 

will  be  liable  for  iniunes  sustained  by  borou^  surveyor.     Springfield  Water 

a   bicyclist  iu  a  defective  sidewalk.  Co.  v.  Darby,  199  Fa.  400.    But  under 

Lee  V.   Port   Huron,    128   Mich.   633;  the  peculiar  proviaons  of  the  Co/i/omw 

Lechnerc.  Newark,  19  N.  Y.  Uisc.  452;  Consftfutum  granting  to  every  peiaoQ 

Gagnier  v.  Fargo,  11  N.  Dak.  73.    See  the  right  to  lay  pipe^  for  light  and 

also  Purple  v.  GreenBeld,  133  Mass.  1,  water  under  speeined  conditions,  vii.; 

7 ;  Jonee  d.  Williamsburg,  97  Va.  722.  that  the  work  oe  done  under  tbe  direc- 

But  the  <»ty  is  under  no  obli^tion  to  tion  of  the  superintendent  of  streebi 

permit -bicyclists  to  use  the   sidewalk,  and  such   regulations  as   the  muniei- 

and  they  may  be  excluded  therefrom.  paKty  roaypreecnbe  for  "damages  and 

Mercer  v.  Corbin,  117  Ind.  450;   Swift  indemnity  for  damages,"  the  power  of 

p.  Topeka,  43  Kan.  671.    But  bdng  a  a  munidpality  to  r^ulat«  excavationa 

vehicle,  bicycles  cannot  be  excluded  is  limited,  and  a  city  ordinance  which 

from  that  part  of  a  street  on  which  requires  any  person  deeiring  to  lay 

vehicles  are  allowed  lo  travel.    Swift  v.  pipes  in  the  streets  for  the  supply  of 

Topeka,  43  Kan.  371.    See  also  Holland  water  or.light  to  make  a  verified  a|>- 

«.  Bartch,  120  Ind.  46.  plication  for  a  permit  from  the  auper- 

Under  the  "power  to  prohibit  the  intendent  of  streets  and  making  it  B 

gathering  and  assembling  of  persons  misdemeanor  not  to  comply  therewitii, 

upon  the  public  streets  of  a  city,  isinvalid.  /nre  Johnston,  137  Cal.  US. 
coupled  witn  authority  to  the  police  to         A  by-law  prohibiting  rapid  drioing 

disperse  such  gatherings,  a  city  may  tn  the  ttreeu  of  a  ciiy  by  carters  and 

pronibit   by  ordinance   (As   makiTig  of  otheis  is  not  in  restraint  of  trade,  and 

any  noiat,  or  ditturbarue  or  improper  is  reasonable  and  valid ;  and  in  a  proa»- 

divenioni  in  the  streets,  Ac.,  and  tbe  oution  for  its  violation,  it  is  not  neces- 

eollection  of  crowds  to  the  annoyance  sary  to  prove  that  any  individual  woa 

and  disturbance  of  the  citisens  and  to  actually  endangered  by  the  fast  dtiv* 

the  hindrance  of  the  froe  and  unmo-  ing.    As  the  nmyor  and  aldermen  have 

lested   travel.     People  e.    Pierce,   S5  noauthoritytogiveapeiBon permission 

N.  Y.  App.  Div.  125.     An  ordinance  to  vi<date  an  ordinance,  evidence  <tf 

■oTohibiiing    the   hitching    of   horte   or  sueb  permission,  ss  well  as  evidence  of 

!__..._ _,t .__j.- —  .-_  .1.  _._... — j-_  .1.^  defendant's  g '  -"- "■ 


Uaving  them  standing  in  the  ttreeta  under  the  defendant's  general  character  as  a 
penalty  of  a  fine,  except  that  horses  careful  driver,  is  inadmisMble.  Corn- 
may  be  hitched  to  the  public  hitching  monwealth  v.  Worcester,  3  Kck.  (Mass.) 
rack,  is  reasonable  and  valid  and  a  4CQ ;  Commonw^th  o.  Sbodder,  2  Cush. 
proper  exercise  of  the  polioe  power.  (Uaes.)  562,  S70;  Washington  v.  Nasb- 
Wells  V.  Mt.  Olivet,  126  Ky.  131;  102  ville,  1  Swan  (TennJ,  177.  Commented 
S.  W.  Bep.  1182;  Rowe  c  Reneer  on.  McBeaa  n.  Chandler,  9  Heisk. 
(Ky.),  99  ^  W.  Rep.  250.  p-enn.)  349;  pott,  chapter  on  StreeU, 

bpedal  charter  construed  to  author-  J1272.   Where  an  intent  to  injure  is  not 
iee  an  onUoance  for  filling  a  street,  made  an  eMential  ingredient  erf  the  of- 
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of  regulations  for  carrying  into  effect  the  purposes  for  which  it  was 
incorporated.*  General  powers  of  this  character,  without  more,  do 
not  enable  a  town  council  to  cany  out  any  unreasonable  ideas  of 
general  good  government,  and  to  impose  penalties  for  the  doing 
of  things  which  are  not  prohibited  by  any  public  statute,  nor  by 
the  conmioii  law.* 

§  713  (394).  Sum  Snbjwti  Salutary  By-Laws.  —  Under  a  gen- 
er&\  power  to  make  "needful  and  salutary  by-laws,"  a  city  ordinance 
of  Boston,  requiring  the  tenant  or  occupant,  or,  in  case  there  shall 
be  no  tenant,  the  owners  of  buildings  bordering  on  certain  streets, 
to  clear  the  mu/w  from  the  sidevxdka  adjoining  their  respective  build- 
ings, is  reasonable  and  valid.  It  was  objected  against  this  ordi- 
nance that  it  violated  the  fundamental  nuudm  tliat  all  burdens  and 
taxes  laid  upon  the  people  for  the  public  good  shall  be  equal.  The 
objectioD  was  overruled.  And  it  was  justly  r^arded  by  the  court 
as  in  the  nature  of  s  pohce  r^ulation,  requiring  a  duty  to  be  per- 
fonned  fai^y  salutary  and  advantageous  to  the  citizens  of  a  popu- 
lous and  closely  built  ci^,  and  imposed  upon  the  persons  named 
because  they  are  so  utuated  that  they  can  promptly  and  conven- 
iently perform  it ;  and  it  is  laid  not  upon  a  few,  but  upon  a  numerous 
class,  and  equally  upon  all  who  are  within  the  description  composing 
the  class  and  who  commonly  derive  a  peculiar  benefit  from  the  duty 
required.  It  would  doubtless  be  otherwise  if  the  ordinance  arbitrarily 
imposed  this  duty  upon  the  mechanics  or  merchants,  or  any  other 
class  of  citizens  between  whose  convenience  and  the  labor  required 
there  is  no  natural  relation.* 

fence  of  rapid  driving  under  the  onH-  moval  of  "dirt,  ashee,  rublHah,  filth, 

nance,  the  intent  neceasory  to  a  crinunal  dung,  and  Boil"  does  not  autboiue  a 

asaault  and  battery  ii  not  supplied  by  by-law  for  the  removal  of  snow.    Reg. 

a  mere  intent  to  violate  the  ordinance,  v.  Wood,  5  E.  &  B.   49;    infra,  i  713, 

Commonwe&lthe.Adama,114UBaB.323.  note.    See  onfe,  {  078. 

An   ordinance   prohibiting    "night-         '  Anle^  i  634. 
walking"  is  not  "cUbs  legislation  "but        ■Addison  on  Torts,   34;    Rex  t>. 

a  proper  police  regulation.    Btaddy  e.  Weetwood,  4  B.  AC.  721;    Reg.  e. 

HUtedge^B,  74  Gs.  S16.  Wood,6EIl.  AB1.49;  ante,  i034;  post. 

There  is  no  obligation,  in  the  ab-  {718. 
■ence  of  a  valid  municipal  by-law  or  '  Goddard.  In  re,  16  Pick.  (Haae.) 
■tatut«,  on  the  part  of  people  to  keep  £04 :  Union  Railway  Co.  v.  Cambridge, 
roo/a  dear  o/anou,  or  to  detain  the  snow  11  Allen  (Mass.),  287;  Kirby  t>.  Boyl- 
BO  that  it  cannot-slide  into  the  street,  ston  Market  Assoc.,  14  Gray  (Mass.), 
though  there  may  be,  it  seems,  such  a  249;  post,  chap,  xxxii.,  note  and  cases 
faulty  construction  of  roof  as,  on  proof  (uted.  The  same  power  held  to  author- 
thereof,  would  involve  a  liability  on  the  lEe  an  ordinance  to  prevent  the  placing 
part  of  the  owner  or  occupier  for  oo-  of  show  boarda  and  signs  upon  the  side- 
cidenta.  Laiarus  v.  Toronto,  IB  Upper  valks  so  as  to  obstruct  them,  and  also 
Can.  Q.  B.  9,  per  Botnnson,  C.  J.  Power  to  prevent  the  carryiiig  of  placards  and 
to  local  board  to  provide  for  the  re-  ngna  on  the  sidewfUk  for  the  purpose  of 
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§  714.  Use  of  Streeta;  Begnbtton  of  Aotomobilas.  —  The  uses,  of 
the  streets  of  a  city  mitst  be  extended  to  meet  new  meana  of  /ocomofton,' 
and  it  may  be  doubted  whether  the  regvlaiion  and  cottirol  of  aiOomo- 
bilea  have  developed  any  new  principles  of  law.  Under  certain 
circumstances  the  use  of  automobiles  in  the  city  streets  may  come 
under  and  be  aEFected  by  existing  regulations,  whether  by  ordinance 
or  by  statute,  although  they  may  have  been  adopted  at  a  time  whea 
automobiles  were  unknown.*  State  statutes  have  generally  been 
adopted  providing  for  the  registraticm  of  avtojnoinlea,  the  payment  of 
a  registration  fee,  and  the  marking  of  the  re^stered  number  in  clear 
and  distinct  numerab  upon  the  vehicles.  These  statutes  have  uni- 
formly been  sustained  as  a  constitutional  exercise  of  the  police 
power.*  These  statutes  are  not  open  to  the  objection  that  they  are 
daaa  legislatum,  discriminating  against  certain  persons  in  the  use 
of  the  public  hi^ways.    The  high  speed  at  which  automobiles  may 

diapUying  them.  Aa  the  tendency  of  4  Q.  B.  D.  228.  A  statute  intended  to 
this  is  to  collect  crowds  and  thui  to  apply  primarily  to  automobiles  and 
interfere  with  the  use  of  the  sidewalks  motor  cycles  mav  be  framed  in  such 
by  the  public,  such  an  ordinance  is  terms  as  to  apply  to  otber  vehicles. 
not  unreasonable.  Common  wealth  o.  Thus,  in  Emerson  Troy  Granite  Co.  v. 
McCafferty,  145  Mass.  384.  Where  an  Pearson,  74  N.  H.  22,  it  was  held  that 
overhAn^ng  store  sign  amounts  to  an  a  statute  which  requires  the  licensiag 
obstruction  of  the  sidewalks  by  hinder'  of  the  operators  of  automobiles  and 
ing,  delaying,  or  endangering  the  use  motor  cycles,  and  which  defines  these 
thereof,  its  removal  may  be  ordered,  vehicles  as  all  vehicles  propelled  by 
State  II.  Higgs,  126  N,  Car.  1014.  other  than  muscular  power,  is  applica- 

In  lUinois,  it  is  held  that  a  city  has  ble  to  road  locomotivea  or  traction 
no  power  by  ordinance  to  compel  an  engines.  Where  a  license  tax  was 
abutter,  under  penalty,  to  remove  As  imposed  on  "hacks,  cabs,  omnibuses, 
■now  from  the  sidewalk  within  a  certain  and  other  vehidea  for  the  tianaporta' 
time.  He  has  no  more  interest  in  such  tion  of  passengers  for  hire,"  it  was  held 
removal  than  any  other  citizen,  that  it  was  ruit  applicable  to  automo- 
Gridley  V.  Bloomington,  88  111.  554;  biles,  having  been  imposed  at  a  time 
ntpro,  {  712,  note.  when    automobiles     were    unknown. 

An  ordinance  cequirin^  personal  Washington  El.  Veh.  Transportation 
labor  upon  streets,  or,  in  heu  thereof,  Co.  v.  Dbtrict  of  Columbia,  19  App. 
payment  of  a  specified  sum.  held  valid;  D,  C.  462.  Where  a  bridge  company 
held  also  that  labor  so  required  is  not  was  authorized  by  its  charter  to  collect 
"involuntary  servitude"  within  the  tolls  tor  certfun  vehicles  and  animals. 
meaning  of  the  Constitution  of  Kansas  it  was  held  that  it  could  not  demarta 
or  of  the  United  States.  In  re  Dassler,  telU  for  the  pasmge  of  an  automobile, 
35  Kan.  678 ;  Ex  parU  Bowen,  34  Tex.  the  terms  of  the  charter  not  b«ng  suffi- 
Crim.  Rep.  107.  cient  to  include  such  vehicles.    Hallonr 

>  Chicago  V.  Banker,  112  III.  App.  v.  Saratoga  Lake  Bridge  Co.,  S3  N.  Y. 
94,  gg.  Misc.  446. 

'  Statutes  or  ordinanoss  declsrinf  '  Christy  v.  Elliott,  216  III.  31; 
that  no  person  shall  "ride  or  drive  Commonwealth  v.  Btnro.  188  Uass.  79; 
at  greater  than  a  speci/icd  n>eed  are  not  Btate  «.  Swat;erty,  203  Ho.  517;  8tat« 
coined  to  vehicles  drawn  by  animals,  v.  Unwin,  75  N.  J.  L.  500;  68  Att.  Rep. 
but  include  automobiles.  Common-  110,  aff'g  73  N.  J.  L.  529;  People  p. 
wealth  V.  Crown inshields,  187  Mass.  HcWilliams.  91  N.  Y.  App.  Div.  176; 
221;  State  «.  Thurston,  28  R.  I.  265;  Commonwealth  «.  Densmore,  20  Ps. 
65  Atl.  Rep.  580.  See  also  to  the  same  Co.  CL  Bep.  217. 
effect,    Taylor     v.    Goodwin,    L.    R. 
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be  operated,  and  the  peculiar  dangers  attending  their  use,  justify 
the  le^slature  in  legislating  for  them  as  a  distinct  class.'  The  ex- 
action of  a  small  fee  or  chaige  in  connection  with  the  registration 
of  an  automobile  is  not  o  tax,  but  is  simply  a  license  fee.^ 

Municipal  legislation  pursuant  to  statutory  authority  has,  almost 
of  necessity,  followed  the  same  general  lines  as  the  various  statutory 
requirements;  and  it  has  been  held  that  the  mere  fact  that  the  use 
and  operation  of  automobiles  are  regulated  by  statute,  does  not  pre- 
dvde  a  municipal  corporation  under  properly  delegated  authority 
h«m  adopting  compatible  local  ordmances  and  regulations,*  unless 
the  statute  should  be  framed  in  such  terms  as  necessarily  or  plainly 
to  preclude  municipal  regulation  of  the  subject.* 

'Christy  V.   Elliott,  216    lU.    31;  ing,  at  a  cost  to  the  owner  of  one  dollar 

State    V.    Swager^,    203    Mo.    517;  to   cover  the  value   of  the   number 

Commonwealth  v.  Densmore,  29  Pa.  Co.  fumiahed  by  the  city,  does  not  impose  a 

Ct.  Hep.  217.    An  ordinance  imposing  licenm  tax  for  reverme,   but  merely  a 

Bk  lot  upon  vthidetUtudinvalidbocauBO  license  fee.     People  v.  Schneider,  139 

it  txdude*  from  its  operation  electric  Hich.  673.    Under  power  to  license  and 

street  cars  and  automobilea.    Kersey  v.  regulate  every  description  of  canieCB, 

Terre  Haute,   161  Ind.  471.     Require-  &c.,  a  city  has  authority  to  impose  a 

ment  that  a  nunAer  thaH  be  displayed  license  fee  on  aut<unabiles.     Common- 

is  not  unconatitutlonsl  as  an  unreason-  wealth  v.  Hawkins,  14  Fa.  Dist.  Rep. 

able  search  or  as  compelling  the  opera-  £92. 

tor  to  furnish  evidence  agtunst  nim-  *  Commonwealth  r.  Crowninshiclds, 

self,  or  as  depriving  the  opemtor  or  187    Mass.    221 ;     Commonwealth    v. 

owner  of  property  without  due  process  Hawkins,     14    Pa,     Diat,    Rep.    692; 

of  law.    It  ia  a  reasonable  exercise  of  Radnor  Township  v.  Bell,  27  Fa.  Super. 

the  police  power  in  the  interests  of  the  Ct.  1 ;   Bellingharo  v.  Ciasna,  44  Wash. 

safety  of  the  tisvelling  public.    People  397.    A  city  ordinance,  enacted  under 

v.  Schneider,  139  Mich.  673.    Missouri  the  power  to  regulate  the  use  of  the 

Mtaiule  construed  to  require  a  separate  streets     for    the    protection     of    the 

license  for  each  city  or  county  in  which  inhabitants,  required  the  owner  of  any 

it  is  proposed  to  operate  an  automo-  automobile  to  take  out  a  license,  to 

bile.    State  IP.  Cobb,  113  Mo.  App.  156.  carry  a   city   license  tsg,  limited  the 

A   statute    which    simply    declares  speed  to  seven  miles  per  hour  within 

that  no  city  ordinance  shall  require  an  the  built-up  portions  oi  the  city,  and  to 

automobile  or  motor  vehicle  to  travel  eight  miles  per  hour  in  other  portions, 

at  a  slower  rate  than  eight  miles  per  It  was  held  that  this  ordinance  was 

hour  within  the  closely  buut  up  portions  not   repealed   by    a   s^Asegutnt   statute 

of  the  city  or  at  a  slower  speed  than  requiring  a  Stale  license,  the  carrying 

fifteen  miles  per  hour  where  the  houses  of  a  State  license  tog,  and  limiting  the 

are  more  thsu  100  feet  apart,  and  which  speed  of  automobiles  to  eight  miles  per 

declares   that    any   person    who   shall  hour  in  cities.    Brazier  v.  Philadelphia, 

violato  any  of  the  provisions  of  the  215  Fa.  297. 

atatuto    or    of    any    speed    ordinance  <  Under  a  statute  which  forbids  any 

adopted    pursuant    thereto,    shall    be  ordinance  imposing  a  penalty  for  any 

punished,  does  not,  in  itself,  create  any  act  which  ia  punishable  by  statute,  an 

punittuMe   offence,   but   is   depCTdent  ordinance  imposing  a  penalty  upon  any 

for  its  opeiBtion  upon  the  adoption  of  person  who  drives  an  automobile  on  the 

on    ordinance    r^rulatinx    the    speed,  public  streets  at  a  greater  speed  than 

People  It.  Ellis,  88  N.  Y.  App.  Div.  471.  fifteen  miles  an  hour  is  in  conflict  with  & 

*  Commonwealth  V.  Boyd,  ISSMaaa.  statute  imposing  a  fine  on  "every  person 

70:  State  V.  Unwin,  75  N.J.  L.  600;  08  who  shall  ndeor  drive  tasterthanacom- 

Atl.  Rep.  110,  aff'g  73  N.  J.  L.  529.    A  mon  pace"  and  is  void.    State  t>.  Thur- 

dty  ordnance  peculating  automobiles  ston,  28  R.  I.  265;  65  Atl.  Rep.  580. 

and  requiring  re^tration  and  number-  In  iVeto  York,  the  Motor  Vehicle  Law 
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Under  statutory  authority  to  regulate  or  to  control  the  use  of  city 
streets,  ordinances  may  be  adopted  limiting  the  speed  of  avtomobHet ' ; 
reasonable  aafety  apptiancea,  such  as  gongs  and  brakes,  may  be  re- 
quired,' and  provision  may  be  made  for  the  registration  of  auto- 
mobiles and  other  motor  vehicles.'  Under  this  authority,  too,  the 
city  council  may  properly  prescribe  different  rates  of  speed  in  dif- 
ferent parts  of  the  municipality.*  Ordinances  on  these  subjects 
are  generally  sustained  so  long  as  they  are  reasonable  in  their 
provisions.* 


,  &c.,  requiring  any  li 
permit  to  use  the  public  highways,  or  i 
any  way  affecting  the  legistrBtion  a 
numbenng  of  motor  vehicles.     It  wa 

held  that  a  city  had  no  authority  t.  _ _ . 

impose  a  charge  upon  such  vehicles  night  is  not  unreasonable  on  its  face. 

uaingitsstreets;  and  that  suchachar^  The  burden  of  showing  that  it  is  un- 

could  not  be  upheld  by  designating  it  reasonable  is  on  the  person  attacking 

in  the  ordinance  as  a  tax,  and  provid-  it.    In  re  Berry,  147  Cal.  523.    Express 

ing  that  its  proceeds  should  go  to  the  power  to  a  city  to  CE^ulate  the  business 

repurof  the  streets.    Buffalo  e.  Lewis,  of  driving  omnibuses,  automobiles,  and 

192  N.  Y.  193.  locomobiles,   autAorUea  the  city  to  fix 

>  Chicago  V.  Banker,  112  111.  App.  Ihe  fare  to  be  chai«ed  and  to  declare 

94;  Commonwealth  v.  Crowninshiefiu,  that  it  shall  be  unkwful  to  refuse  to 

187  Haas.  221;    Belliogbom  v.  Cissna,  convey  any  passenger  desiring  trans- 

44  Wash.  397.    See  ante,  {  712.  portation.      Ponsler   v:  Atlantic   (Sty, 

*  Chicago  V.  Banker,  112  III.  App.  70  N.  J.  L.  125.    An  ordinance  will  not 
94.  be  sustained  when  it  U  diKriminative 

■  Peopled. Schneider,  139 Mich. 673.  in    its    effect.      Thus,    in    Chicago    v. 

When  the  ttotuiary  authority  conferred  Banker,  112  III.  App.  94,  it  was  held 

upon  municipal  corporations  to  limit  that  an  ordinance  which  requires  the 

the  speed  is  qualijiea  by  express  eondl-  owners  of  automi^iles  who  use  thdr 

tions,   such   as   that   the   municipality  vehicles  tor  priwiie  buHneea  and  pUas- 

shsJl  conspicuously  place  si^ns  desig-  ure  on^y,  to  submit  to  examinations  and 

nating  the  speed,  the  operation  of  the  take  out  licenses,  imposes  a  burden  on 

ordinance  is  dependent  upon  a  com-  asingleclaasof  citiienain  theuseof  the 

pliance  with  the  conditions  required  by  city  streets  which  is  not  imposed  upon 

the  statute,  and  a  failure  to  perform  others,  and  is  invalid  by  reason  of  its 

the  conditions  is  fatal  to  its  enforce-  discriminative  effect. 
ment.    People  v.  Keeper  of  Prison,  121        As  to  the  jjerisdictum  of  Ihe  Federal 

N.  Y.  App.  Div,  545,  rev'g  55  N.  Y.  antrta  over  the  subject  matter  of  a  suit 

Hisc.  611.  to  enjoin  as  invalid  the  enforcement  of 

*  Chittenden  v.  Columbus,  26  Ohio  an  oitUnance  requiring  the  registration 
Gr.  Ct.  631 ;    16  Ohio  Gr.  Dec.  631.  of  automobiles,  examination  of  opera- 

'  Ordinaneet  limiting  Ihe  speed  of  tors,  &c.,  see  Farw)n  v.  Chicago,  138 

aulomobiU*   as   faUows  have  been  tut-  Fed.   Rep.    1S4.      See   Index,   FedertU 

tairted  at  rtaaonaide:    eight  miles  per  Cowta;  PtMic  Utilities. 
hour,     Commonwealth     o.     Crownin-         En^and.   Under  a  provision  that  no 

shields,  IS7  Mass.  221 ;  seven  miles  per  peison  shall  drive  a  light  locomotJva 

hour,  Chittenden  c.  Columbus,  26  Ohio  at  any  speed  greater  than  is  reasonable 

Cir.  Ct.  531;  six  miles  per  hour,  Bel-  and  proper  fuiving  regard  to  the  traf^ 

linEham  v.  Cissna,  44  Wash.  397;  six  on  eA«  At^Auiav,  defendant  was  convicted 

miles   per  hour  between  street  crass-  on  evidence  that  he  drove  his  motor 

ings  and  four  miles  per  hour  at  street  along  a  highway  at  eighteen  to  twenty 

crossings.     Eichman  t.  Buchheit,   128  miles  per  nour.     There  was  no  direct 

Wis.  385.     It  is  no  objection  to  the  evidence  that  any  traffic  was  inter- 
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But  authority'  to  regulate  the  use  of  city  streets  does  not  authorize 
an  ordinance  assuming  to  grant  to  individuab  the  right  to  appropri- 
ate a  highway  for  a  private  purpose,  e.g.  :afa  race  courae  for  speed 
teats  to  the  exduaion  of  the  public.' 

§  715  (395).  Vae  at  StrastB  tor  remoTinc  BoUdiiiffs.  —  It  has  been 
held  that  the  removal  of  a  building  along  a  fairway  is  a  legiiijaate 
use  of  the  highway,  not  requiring,  in  the  absence  of  en  ordinance  or 
by-law,  the  assent  or  permission  of  the  municipal  authorities.'  The 
power  to  make  "salutary  by-laws"  with  respect  to  the  use  of  streets 
will,  it  seems,  authorize  a  city  to  pass  by-taws  regulating  the  removal 
of  huUdinga  and  the  temporary  use  of  the  streets  and  highways  for, 
that  purpose.*    Under  the  power  to  r^ulate  the  use  of  city  streets 

ruptod  or  affected  by  defeodant's  act.  of  the  act  at  a  ground  of  liiJnlity,  or 

It  was  bdd  on  appeal  that  the  convic-  rteover   from    Ih*    city    or    the    other 

tion    was    proper;     that    the    words  partioipanta  in  the  act  without  proof 

"having  regard  to  the  traffic  on  the  of  negligence.    Johiuon  v.  New  York 

highwajr"  meant  having  i^^rd  to  the  City,  186  N.  Y.  139,  rev'^  109  App. 

traffic  on  the  road,  and  not  to  the  Div.  821,  citing  and  approving  Scamon 

traffic  in  the  immediate  vicinity  of  the  v.  Wedger,  156  Mass.  462. 
motor.    Smith  v.  Boon,  84  L.  T.  n.  a.        ■  Graves  v.  Shattuck,  35  N.  H.  257; 

593.     Under  a  provision  making  it  an  Hinman  v.  Clarke,  121  N.  Y.  App.  Div. 

offence  to  drive  a  light  locomotive  on  105,  aff'g  51  N.  Y.  Misc.  252;  Toronto 

a  highway  "to  the  common  danger  of  Street  R.  Co.  v.  Dollery,  12  Ont.  App. 


powenaers,"  it  was  held  that  a  person  679:  Rice  v.  Whitby,  25  Ont.  App.  191. 
who  drove  a  light  locomotive  on  a  In  Gtavea  u.  Shattuck,  35  N.  H.  257, 
highway  at  an  excessive  speed  might  265,  it  ia  said  that  if  the  public  high- 
be  guilty  of  the  offence,  although  there  wayfl  of  a  city  have  been  commonly 
was  no  evidence  that  there  were  any  ubm  for  the  purpose  of  moving  buila- 

Csnngers  on  the  highway  at  the  time.  Ings,  itia  not  a  nuisance  to  use  Inem  for 

yhew  V.  Sutton,  86  L.  T.  n.  s.  IS.  that  purpom,  provided  suitable  streets 

'  An  ordinance  was  passed  permit-  are  selected,  proper  expedition  used, 

ting  the  use  of  a  public  highway  toithin  a  and  the  use  is  reasonable  under  all  the 

city  a*  a  race  coars»  for  axUojrtobiUs  ciroumstances.    In  Toronto  St.  R.  Co. 

competing  againtt  time,  and  the  holding  v.  Dotlery,  12  Ont.  App.  679,  683,  it  is 

of  an  automobile  race  thereon  by  cer-  declared  that  whether  the  moving  of  a 

tain   specified   persons.      It   was   held  building  on  the  city  streets  creates  a 

that  it  was  illegal,  not  only  because  it  nuisance    depends  on  the  size  c&  the 

was  invalid  as  a  regulation  of  the  speed  building,  the  width  of  the  highway,  Ac. 

of   automobiles,    but   also    because   it  In  Massachusetts,  the  court  eeems  to 

permitted  the  use  of  a  public  highway  deny  the  right  of  a  person  to  use  the 

lor  a  private  purpose.    It  was  also  hold  streets  of  a  city  for  moving  buildings, 

that  by  the  enactment  of  the  ordinance  See  Morrison  -e.  Howe,  120  Mass.  565, 


that  wliere  a  person  came  to  the  high-  437,  per  Shaw,  C.  i.    And  where  such  a 

way  at  the  time  of  the  race,  not  as  a  by-law  prohibits  the  moving  without  a 

traveller  or  casually,  but  for  the  express  license  granted  by  the  mayor  and  aider- 

purpose  of  witnessing  the  race,  know-  men,  a  license  granted  by  the  mayor  is 

ing  it  was  to  be  a  contest,  and  that  the  void,  even  though  the  board  of  alder- 

autoroobilea  were  to  be  driven  at  the  men,  by  a  vote,  had  previously  imder- 

grcatest    possible    speed,    and    while  taken  to  'del^ate  the  power  to  grant 

witnessing  the  race  was  injured  by  an  such  license  to  the  mayor  alone.    The 

automobile   being   deflected   from   the  by-taw  contemplates  that  the  mayor 

course  when  running  at  a  high  speed,  and  aldermen   should  act  unitedly  as 

such  peraon  eoutd  not  tueert  the  iUi^Ui/  one  body.    lb. 
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and  to  prevent  obstructions,  the  city  council  may  prohibit  the  moving 
of  a  building  thereon  without  a  permit  from  the  mayor  or  other 
public  officer.' 

§  716.  Ordi&aocss  r«gnUting  the  Bpoad  of  Tralni.  —  The  police 
power  of  the  State  over  railroads  to  regulate  the  manner  of  operation 
and  the  speed  of  traina  within  the  city  limits  may  be  constUvtionally 
delegated  to  cHiea  and  other  municipalities.*  An  express  delegation  of 
authority  to  the  municipality  is  not  necessary  to  enable  it  to  exercise 
this  power.  Such  ordinances  may  be  enacted  under  the  general 
welfare  clause,'  and  it  has  also  been  sustained  under  authority  to 
declare  what  shall  constitute  nuisances,  to  regulate  the  police,  and  to 
pass  such  ordinances  as  the  good  of  the  inhabitants  may  require.* 


Ont.  App.  679,  683.  A  licenm  to  mot«  corporate  limita.  Baltimore  &  O.  R. 
buUdin^  an  the  dty  streets,  granted  Co.  v.  Whiting,  161  Ind.  228.  An  ord^ 
upon  conditioiu,  doee  not  jtistify  the  naDce  regulating  the  speed  of  trains 
use  of  the  streets,  if  the  conditions  are  within  a  municipality  is  rieWter  a  reffo- 
not  complied  with.    Moniaon  v.  Howe,    lotion   of   interttale   commeree   nor   an 

120  Mass.  565,  5T3.  It  has  been  held  inierfermee  vriih  the  iraTuportation  of 
that  it  is  a  proper  and  valid  exercise  of  the  mails.  It  is  simpler  an  eitercise  of  the 
the  police  power  for  the  dty  to  ectact  police  power.  CbicsKO  &  A,  R.  Co.  «, 
an  ordinance  Tegulaiing  the  iTioving  of  CariinviUe,  200  111.  314,  siTg  103  DL 
baUdiitgi  on  streets  occupied  by  street  App.  251. 

rulways,  which  requires  the  person  '  Meyers  v.  Chicago,  K.  I.  ft  P.  R. 
movini^  a  buOding  which  necessitates  Co.,  67  Iowa,  555. 
removing  or  raising  r^wajr  wires,  to  *  Chicago,  B.  ft  Q.  R.  Co.  v.  Hag- 
obtain  a  license  from  the  city  and  to  gerty,  67  111.  113;  Bluedom  v.  Mis- 
give twenty-four  houra'  notice  to  the  sounPac.  R,Co.,  lOSMo.  439;  Jackacn 
railway  company  of  his  intention,  and  v.  Kansas  (Sty,  F.  S.  ft  M.  R.  Co.,  157 
which  thereupon  makes  it  the  duty  of  Ho.  621.  Power  to  a  city  "to  n^ulat« 
the  railway  company  to  raise  or  remove  the  runninx  of  railroad  cars"  held  to 
its  wirea.  The  railway  company  holds  authorise  the  adoption  of  an  ordinance 
its  franchiaes  subject  to  the  exercise  of  prokibitiftf/  tha  propuUum  of  cars  by 
the  police  power,  and  such  an  ordinance  tUam  within  the  ocoporate  limits, 
will  relieve  the  party  moving  the  build-  Buffalo  ft  N.  F.  R.  Co.  v.  Buffalo, 
ing  from  Uabilitr  to  the  street  railway  5  Hill  (N.  Y.)  209. 
company  for  oDstructing  its  tracks.  Power  to  the  city  of  Richmond  to 
Indiana  R.  Co.  e.  Calvert,  168  Ind.  malLe  "ordinances,  not  contraty  to  the 
321;  80  N.  E.  Rep.  961.  Construction  Constitution  and  laws  of  the  State,  as 
and  application  ol  ordinance  regulating  shall  be  thought  neceesarr  for  the  good 
the  moving  of  houses  on  city  streets  ordering  and  government  of  its  innabi- 
and  requiring  the  consent  of  the  own-  tants,  was  considered  by  the  Supreme 
era  of  property.    See  Blocki  v.  Knitter,   Court  of  the  United  States  to  imply  the 

121  III.  App.  337.  power  to  ordain  and  establish  suitable 
'  Toledo,  P.  ft  W.  R.  Co.  v.  Deacon,    police  regulations,  and  that  includes 

63  IIL  91;  Chicago  ft  A.  R.  Co.  v.  the  powBT  to  prohibit  tlu  tiM  of  locoma- 
Carlinville,  200  IlL  314,  aff'g  103  lU.  tive  engiitea  propaOtd  t>v  gleam  on  the 
App.  251;  Whitson  v.  Franklin,  34  public  streets,  when  such  action  does 
Ind.  3S2;  Geveland,  C.  C.  ft  I.  R.  Co.  not  interfere  with  any  vested  rights: 
V.  Harrington,  131  Ind.  426;  Bluedom  and  l^islative  authority  to  a  specified 
V.  Missouri  Fac.  R.  Co.,  108  Mo.  439;  railway  company  to  construct  its  road 
Jackson  t>.  KaT"<iw  City,  F.  8.  ft  M.  R.  "from  some  point  within  the  corpora- 
Co.,  1S7  Mo.  621.  Incorporated  tion  of  Richmond  to  be  appiovi^  by 
towns  in  fndtana  bAve  the  power  to  the  common  council,"  does  not  give  it 
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llie  power  may  also  be  exercised  under  authority  to  reflate  and 
control  the  use  of  the  streets.'  Under  the  general  rule  applicable  to 
all  ordinances,  the  regvlation,  mtut  be  reaaonable  in  view  of  all  the 
circumstances.'  But  if  it  is  sought  to  apply  the  ordinance  to  a  part  of 
the  railroad  which  is  in  a  sparsely  settled  portion  of  the  city  with  a 
few  or  no  streets  crossing  it,  and  when  the  ri^t  of  way  is  fully  fenced, 
the  ordinance  Titay  be  held  io  be  unreasonable  when  applied  to  the 
particular  locus  and  void.*    It  is  also  essential  to  the  validly  of  the 

a  vested  right  to  the  use  of  a  particular  (electric  can  on  street  nulway).    Ordi- 

Btroet    free    from    muuicipai    control,  nance  limiting  the  apeed  of  trains  to 

when  the  city,  in  conaenting  to  such  tea  miles  per  nour  in  an  incorporated 

use,  reserved  its  chartered  powers  in  town  held  not  to  be  unreasonable  al- 

that  behalf.    Richmond,  F.  &  P.  R.  Co.  though    the     particular    locality     m- 

«.  Richmond,  96  U.  S.  £21.  volved  was  three  quarters  of  a  mile 

'  Cape  Hay,  D.  B.  &  8.  P.  R.  Co.  e.  from  the  passenger  depot.    Larkin  v. 

Cape  Uav,  59  N.  J.  L.  393  (electric  Burlington,  C.  R.  &  N.  R.  Co.,  85  lorn, 

street  TsJlway).    The  operation  of  an  492. 

ordinance  is  not  limited  to  the  portion        *  An  ordinance  limited  the  speed  of 

of  the  city  used  by  the  public.    It  has  trains  to  four  miles  per  hour  in  the 

been  held  to  apply  to  switch  yards  aa  dty  limits.    The  road  passed  for  three 

well.    Crowley  v.  Burlington,  C.  R.  &  miles  through  agricultural  lands,  fenced 

N.  R.  Co.,  65  Iowa,  658.  on  both  sides,  before  reaching  the  in- 

'  A  city  had  statutory  authority  to  habited  portion  of  the  dty.     It  was 

regulate  uie  speed  of  cars  and  loco-  held  that  the  ordinance  was  unreaaon- 

motivea,    but   not   so   that   the   same  able  and   void   when   applied   to   this 

should  be  less  than  ten  miles  per  hour  portion  of  the   railroaa.     M^ers   v. 

for  passenser  trains  and  six  miles  per  Chicago,  R.  I.  &  P.  R.  Co.,  5/  Iowa, 

hour  for  other  tiains.    It  waa  held  that  655.     An  ordinance  limited  the  speed 

subject  to  the  limitations  prescribed  of  trains  to  six  miles  per  hour.    There 

the  rate  of  speed  was  left  to  the  discre-  were  no  platted  streets  across  the  rail- 

tion  of  the  muniripaUt^,  but  that  tho  road  track  for  a  long  distance  and  the 

rate  prescribed  tnuk  wUhin  Iheta  limi-  right  of  way  was  fenced.    It  was  held 

iatUmt  be  reaaonable.    Chicago  &  A.  R.  that  the  ordinance  was  unreasonable 

Co.  V.  Carlinville,  200  111.  314,  aS'g  103  as  to  the  particular  laeiu  and  was  void. 

IB.  App.  251.    An  ordinance  limiting  Burg  v.  Chicago,  R.  I.  &  P,  R.  Co.,  90 

the  apeed  of  trains  within  the  corpor-  Iowa,  106. 

ate  limits  io  four  miles  per  hour  is  not        The  conditions  under  which  an  ordi- 

Bo  unreasonable  on  its  face  as  to  be  nance  will  be  sustained  as  reaaonabU  aa 

void.     Knoblocb  v.  Chicago,  M.  &  St.  to  erne  pott  of  the  city  and  ■unreasonable 

P.   R.  Co.,  31  Hinn.  402;    Weyl  v.  a«  to  anofAcr  are  well  illustrated  by  the 

Chicago,  M.  &  St.  P.  R.  Co.,  40  Minn,  course  of  the  decisions  in  Minrietola. 

350.     iVhen  espreas  authority  is  con-  A  city  ordinajice  limited  the  speed  of 

fened  upon  a  munidpality  to  regulate  railroad  trains  to  four  miles  per  hour, 

the  apeed  of  trains,  courts  will  not  in-  The  court  held  that  the  ordinance  was 

terfere  with  the  teasonable  exercise  of  not  on  its  face  so  unreasonable  as  to  be 

such  authority  by  the  munidpality.  void,  altbou^h  it  indicated  that  under 

Held  that  an  ormnance  limiting  the  some  conditions  it  might  be  utireoson- 

speed  to  four  miles  per  hour  was  not  able.    Knobloch  v.  Chicago,  M.  A,  St. 

unreasonable  when  adopted  pursuant  P.  R.  Co.,  31  Minn,  402.     In  a  later 

to  expreaa  authority.    Cleveland,  C.  C.  case,   the   same   city   ordinance   came 

&  I.  R.  Co.  c.  Harrington,  131  Ind.  426.  before    the    court.      Testimony    was 

Limit  of  five  milea  per  hour  suattuned  offered  that  sixty-six  daily  traina  used 

aa  reasonable.    Toledo,  P.  and  W.  R.  the  portion  of  the  rsjlroad  carrying 

Co.  V.  Deacon,  63  III.  91.    Limit  of  six  over  3500   possengeis  and  3000   tons 


ir  hour  held  reaaonable.    Buff-  of  freight  per  day.    It  was  held  that 

wu  V.  new  York,  L.  E.  &  W.  R.  Co.,  the  evidence  was  not  sufficient  to  show 

152  N.  Y.  276;  Cape  Uay,  D.  B.  &  8.  that  the  ordinance  was  unreasonable; 

F,  R.  Co.  V.  Cape  May,  69  N.  J.  L.  393  that  in  ord^r  to  do  so  it  was  necessary 
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ordinance  that  it  should  jwt  he  ditenmirudive  and  confined  in  its 
operation  to  a  single  railroad  when  others  umilariy  situated  are 
exempted  from  its  provisions.* 

§  717.  Befftdatton  of  Operatton  of  ^tmOmMAm  —  Tbs  power  c^  the 
municipality  under  del^ated  authority  to  regulate  the  operation 
of  railroads  w  not  confined  to  ike  enactment  of  ordinances  regvltUmg 
the  speed.  By  virtue  of  delegated  authority,  it  may  control  the  opera- 
tion of  street  and  steam  railroads  in  other  respects.  Under  properly 
delegated  authority,  it  may  require  electric  street  cars  to  come  to  a  full 
atop  before  crossing  intersecting  streets.*  It  may  require  the  itUro- 
duction  of  air  brakes  on  street  cars,'  fenders  on  electric  street  rulway 
cars,*  and  the  presence  of  one  or  viore  persons  in  addition  to  the  driver 
to  assist  in  the  control  of  the  car  and  the  passengers,  and  to  prevent 
accidents  and  disturbances.*  It  mayalso  require  street  car  conductors 

to  show  the  chancter  of  the  locality,  a  city  to  regulate  the  speed  and  >im~ 

»nd  that  the  ordioEtnee  had  no  reason-  ning  of  locomotive  engines  and  rail' 

able     necessity    in     relation    thereto,  rood  can   through  the  eitjr  does  not 

Weyl  v.  Chicago,  If.  &  St.  P.  R.  Co.,  confer  authority  on  the  city  to  require 

40  Minn.  350.    in  a  third  case  the  Bsme  a  steam  railToad  U>  bring  ita  trains  to 

ordinance  came  before  the  court,  and  it  a  stop  before  croeting  a  street. 

appeared  that  it  was  sought  to  apply  *  In  People  v.  Detroit  United  R. 

it  to  a   portion   of  the  railroad   con-  Co.,    134    Mich.     682,     an    ordinance 

structed   on   its   own   right   of   way,  granting  the  franchise  to  a  railroad 

securdy  fenced  and  running  for  two  to  use  the  city  streets  reserved  au- 

rniles    through    sparsely    settled    and  thority  to  the  city  to  prescribe  rules, 

comparative  unimproved  country  to  orders,  or  regulations   to   protect   the 

the  city  limits.     It  was  held  that  the  public    welfare.      It    was    held    that, 

ordinance     was     unreasonable     when  under  this  authority,   the  city  might 

applied  to  the  loeut.   Evison  o.  Chicaffo,  require  air  btakea  on  the  street  care, 

St.  P.  M.  &  O.  R.  Co.,  45  Minn.  370.  and  that  such  an  ordinance  was  not 

This  ruling  was  followed  under  similar  unreasonable  in  the  aboenee  of  evi- 

circumstances  in  Schuis  v.   Chicago,  dence  that  there  was  no  more  effectual 

M.  &  St.  P.  R.  Co.,  67  Minn.  271.  brake  than  that  then  in  use. 

'  In  Buffalo  v.  New  Yorit,  L.  E.  &  *  Cape  May,  D.  B.  &  3.  P.  R.  Co.  v. 
W.  R.  Co.,  162  N.  Y.  276,  a  municipal  Cape  Mav,  59  N.  J.  L.  396.  The  power 
ordinance  prohibited  railroad  trains  conferred  upon  the  city  in  this  case 
from  crossing  certain  specified  streets  was  to  r^ulate  the  use  of  the  streets, 
without  fiiBt  stopping.  It  was  applica-  to  prevent  immoderate  driving,  to 
ble  on  its  face  to  all  railroads  without  provide  the  manner  in  which  corpora- 
exception,  but  it  appeared  that  the  tions  shall  exercise  any  privilege 
streets  named  were  but  little  fre-  granted  to  use  the  city  streets,  and 
quented  and  were  croaaed  by  no  other  to  regulate  the  running  of  locomotive 
railroad.  Other  rulroads  were  per-  endnes  and  railroad  cars.  In  Brooklyn 
mitted  to  cross  more  frequented  o.  Nassau  £1.  R.  Co.,  38  N.  Y.  App. 
streets  without  any  such  restriction.  Div.  305,  it  was  held  that  an  ordinance 
It  was  bdd  that  the  ordtnanes  was  an  which  required  fenders  on  all  street 
un/atr  diicrimituitwn  agaiJtMt  the  par-  cars  to  be  within  "not  more  than  three 
tiadar  railroad  which  creased  the  inches  from  the  tracks"  was  unrea~ 
streets  named.  sonable  in  its  provisions. 

■  Cape  May,  D.  B.  &  S.  P.  R.  Co.  d.  •  In    Trenton     Horae    R.     Co.    v. 

C^pe  luy,  59  N.  J.  L.  404  (power  to  Trenton,  53  N.  J.  L.  132,  the  dty  had 

r^ulate  the  use  of  streets).    In  Central  power   to   pass   ordinances   necessary 

R,  Co.  o.  Elisabeth,  70  N.  J.  L.  578,  and  proper  for  eood  government  and 

it  was  held  that  power  conferred  upon  order  aud  for  tne  protection  of  per- 
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and  drivers  to  keep  a  lookout  for  fod  ■passengers  and  children  and  on 
the  first  approach  of  danger  to  atop  the  car,'  and  may,  within  reason- 
able limitations,  regulate  the  frequency  with  which  cars  shall  be  run.' 
Other  regulations  which  a  city  ma;  adopt  in  the  case  of  street 
railroads  is  a  prohibition  against  the  placing  of  salt  on  railway 
tracks,*  prohibiting  the  sprinkling  of  sand  on  the  railway  tracks,* 
regulating  the  use  of  snowplows,^  requiring  street  railway  corpora- 
tions to  keep  the  tracks  -watered^  and  otlier  similar  matters.^  Other 
regulations  which  have  been  sustained  in  the  case  of  steam  railroads 
are  requirements  that  the  bell  shall  he  rung  before  starting  and  while 
the  train  is  in  motion,'  that  the  whistle  be  not  sounded  in  the  city 
limits  except  for  necessaiy  signals,'  that  steam  be  not  permitted  to 
escape  except  in  starting;  "  to  prohibit  the  obstruction  of  the  streets 
by  railroad  cars; "  and  to  require  the  maintenance  of  gates  at  street 


gouB  and  propeitjr;  and  also  to  pre-  '  A  dty  may,  by  ordinance  con- 
scribe  the  manner  in  which  corpora-  trol  the  manner  in  which  an  electrio 
tiona  or  persons  should  exercise  any  street  railway  may  use  or  cut  and  trim 
privilege  granted  to  them  in  the  use  trees  in  the  streeta  for  railway  pur- 
of  any  stieet.  It  was  held  that  theaa  PMes.  Consolidated  Traction  Co.  v. 
powers  authoriied  reasonable  regula-  East  Oranxe,  81  N.  J.  L.  202.  An  a> 
tiona  controlling  the  running  of  street  dinance  directing  a  street  railroad 
cars,  and  that  an  ordinance  requiring  company  to  maintain  only  one  track 
ni  agent  on  each  street  car  in  addition  in  a  citv  street  was  held  to  be  an  ex.- 
1 1  the  driver  to  aasist  in  the  control  erciae  oi  the  right  of  the  city  to  make 
tif  the  car  and  passengers  and  to  pre-  reasonable  regulations  concerning  the 
vont  accidents  and  disturiMuices  was  use  of  the  street  by  the  railroad  com- 
not  upon  its  face  unreasonable.  P^'?-     Baltimore  v.   Baltimore  Trust 

>  Path  V.  Tower  Grove  &  L.  R.  Co.,  i.  Guar.  Co.,  166  U.  S.  673.     It  has 

105  Mo.  537  (power  to  regulatfi  streets,  been  held  that  under  a  statute  au- 

and    to    regulate    and   control   street  thorizin^   such   municipal    regulations 

railways).  eoncermng  street  rulways  as  public 

'  In  HayoT,  Ac.  of  New  YoHc  v,  interest  and  convenience  may  require. 

Dry  Dock,  E.  B.  &  B.  R.  Co.,  133  N.  Y.  a  city  may  require  quarterly  reports 

104,  a  city  liad  power  to  regulate  tbe  of  the  number  of  passengers  carried 

lunranK  M  street  cars;    an  ordinance  by  a  street  railway.    St.  Louis  v.  St. 

was  adopted   which  required  cars   to  Loius  R.  Co.,  S9  Mo.  44. 
be  run  every  twenty  minutes  between        '  Texas  &  Pacific  R.  Co.  v.  Nelson, 

midnight  and  six  a.  u.     Jt  was  held  2  U.  S.  App.  213;    Illinois  Central  R. 

that  the  ordinance  wa«  not  unreosoD-  Co.  v.  Gilbert,  157  lit.  354. 
able  on  its  face,  and  that  the  burden        '  Chicago,  R.   I.  &  P.   R.  Co.  v. 

was  on  the  railway  comnany  to  show  Steckman,  224  111.  500. 
that  it  was  unreasonable  as  applied        "  Pittsburg,  C.  C.  &■  St.  L.  R.  Co. 

to  its  railroad.  v.  Robson,  204  HI.  254;  Chicago,  R.  I. 

*  Consolidated  Traction  Co.  v.  Elizs^  A  P.  R.  Co.  «.  Steckman,  224  111.  500, 
beth,  58  N.  J.  L.  619.  "  In  Duluth  v.  Mallet,  43  Minn.  204, 

*  Dry  Dock  E.  B.  &  B.  R.  Co.  e.  the  citjr  had  power  to  prevent  tbe  en- 
Uayor,  Ac.  of  New  York,  47  Hun  cumbering  of  the  streets  with  car- 
(N.  Y.),  221.  riages.    It  was  held  that  it  might  by 

*  Broadwi^  &  8.  A.  R,  Co.  v.  Mayor,  ordlnaQce  prevent  the  obstruction  rf 
&c.  of  New  York,  49  Hun  (N.  Y.),  126.  the  streets  by  railroad  caraj  and  for 

*  City  &  Suburban  R.  Co.  o.  ^van-  that  purpose  prohibit  the  switehing  of 
nah,  77  Ga.  731;  State  v.  Canal  A  C.  R.  r^road  cars  at  street  croasings. 
Co.,S0La.An.ll89.  SeeaboNewcomb        "  Chicago,  B.  ft  Q.R.  Co.  v.  Ottawa, 
V.  NorfolkW.  R.  Co.,  179Mass.  440.  65  ill.  App.  631  ^wer  to  provide 
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S  718  (396).  Ordinancai  imdar  PoUm  Fovu  and  Oonaral  Wel- 
fare OUiua.  —  Other  illustrations  of  what  a  municipal  corporation 
may  do  under  the  general  welfare  clause  in  its  organic  act,  or  under 
Us  police  power  or  its  implied  right  to  pass  by-laws,  or  under  a  gen- 
eral grant  of  authority  for  that  purpose,  may  be  here  given. 

Under  authority  "to  ordain  and  publish  such  acts,  laws,  end 
regulations,  not  inconsistent  with  thp  Constitution  and  laws  of  the 
State,  as  shall  be  needful  to  the  good  order  of  the  city,"  it  can,  says 
Howard,  J.,  "subject  to  these  restrictions  and  certain  statute  regula- 
tions, establish  all  suitable  ordinances  for  administering  the  govern- 
ment of  the  city,  the  preservation  of  the  health  of  the  inhabitants, 
and  the  convenient  transaction  of  business  within  its  limits,  and 
for  the  performance  of  the  general  duties  required  by  law  of  muni- 
cipal corporations." ' 

prot«ction   to   i 

in  the  U8e  of  rail .    „ , 

But  see  West  Jersey  &  8.  R.  Co.  v.  bitraiy  and  unreasonable.  Wlce  i 
BridKetoQ,  64  N.  J.  L.  189,  where  it  Chicago  &  N.  W.  R.  Co.,  193  lU.  351, 
was  held  that  "power  to  n^ulate  the  rev'e  93  111.  App.  266, 
speed  and  running  of  locomotive  Charter  power  to  a  municipal 
engines  and  railroad  cars  through  the  corimration  to  require  nulroad  corn- 
city"  does  not  authorize  the  city  to  panies  to  fence  theiT  reapeciivt  railroad* 
require  the  erection  of  gates  at  railroad  within  the  municipal  limits,  to  keep 
croesinffs.  Cities  having  exclusive  flagmen  at  street  crossings,  sjid  to  pro- 
controlof  streets  may  take  such  pre-  viae  protection  against  mjury  to  per- 
eautions  as  are  necessary  for  the  safety  sons  and  property  in  the  use  of  such 
of  their  inhabitants  in  the  use  of  them,  railroads,  confers  plenary  police  powen 
as  by  erecting  gaiet  at  railroad  croseinge  over  railroads  wRhin.  the  corpor&te 
or  by  permittixigthe  railroad  company  limits  to  provide  protection  against 
to  erect  them.  Textor  v.  Baltimore  A  injuries  to  peison  ^id  property;  and 
O.  R.  R.  Co.,  59  Md.  63.  In  Pittsbu^,  the  grant  of  a  right  of  way  to  a  rail- 
C.  C.  &  St.  L.  R.  Co.  V.  Crown  Point,  road  company  by  an  ordinance  which 
146  Ind.  421,  it  whs  held  that  au-  provides  that  the  company  shall  erect 
thoiity  to  a  city  to  control  the  use  of  suitable  fences,  dec,  b  not  a  mere  con- 
city  streets,  to  declare  what  shall  con^  tract,  but  is  an  exercise  of  the  riffht  of 
stitutenuisances.and  to  prevent,  abate,  municipal  ledslation,  and  as  such  has 
and  remove  the  same,  and  to  prevent  the  force  of  law  within  the  corporate 
interference  with  the  free  use  of  the  limits.  Hayes  v.  Michigan  Central  R. 
city  streets  and  general  authority  to  R.  Co.,  Ill  U.  S.  228.  The  duty  thus 
pass  ordinances^  did  not  authorize  an  devolved  on  the  railroad  is  one  due, 
ordhiance  leqmring  a  railroad  com-  not  to  the  citv  as  a  municipal  body, 
pany  to  keep  a  xnaidiman  and  main-  but  to  the  puoUc  «onsiderea  as  com- 
tain  gala  at  all  railroad  croasinf/a.  posed  of  individuals,  and  each  person 
Authority  to  a  city  to  regiuate  the  specially  injured  by  breach  of  the 
police  of  a  city  and  to  pass  and  enforce  obligation  is  entitled  to  his  individual 
all  necessary  police  ordinances,  does  compensation,  and  to  an  action  for  its 
not  authorize  the  enactment  of  an  or-  recovery,  lb.  and  coses  cited. 
dinance  which  prohibita  passengers  from  '  Per  Hovxad,  J.,  State  v.  MerriB, 
leaving  moving  trains  without  the  con-  37  Me.  229.  Such  would  undoubtedly 
sent  of  the  person  in  charge  under  be  the  proper  construction  if  this  were 
penalty  of  a  mie.  Such  a  requirement  the  only  .power  given  to  the  city  to  pass 
IS  unnecessary  as  a  police  regulation,  ordinances  or  by-IawB.  It  should  then 
restrains  the  passenger  when  he  may  be  somewhat  liberally  construed.  But 
have  the  ri^ht  to  leave  the  train,  and  if  such  a  ^neral  grant  is  given  in  con- 
is  a  regulation  of  the  operation  of  the  ncction  with,  or  at  the  end  of,  a  long 
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g  719  (397).  Obawraus  of  tbtt  Bttbbatli.  —  Power  to  pass  such 
ordinances  "  to  maintain  the  peace,  good  government,  and  order  of 
the  city,  and  the  trade,  commerce,  and  manufactures  thereof,  as  the 
council  may  deem  expedient,  not  repugnant  to  the  Constitution  and 
laws  of  the  State,"  authorizes  an  ordinance  prohibiting  the  keeping 
open  of  stores,  shops,  and  places  of  business  on  Sunday,  if  its  pro- 
Tisicms  do  not  conflict  with  State  legislation.'    But  the  general  wel- 

Gst  of  specific  povera,  perhaps  so  ex-  '  St.  Louis  v.  C&fferata,  24  Uo.  94; 

tended  &  construction  might  not  then  see  State  v.  Cowen,  29  Mo.  330;  State 

be  due  to  it.    The  power  conferred  by  v.  Ambs  <conatitutianalit7  of  Sunday 

the  general  welfare  clause  is  or  may  lawa  affirrood),  20  Mo.  214;   h.  p.  Fro- 

be   tcstiicted    by   reference   to   other  lickstein  v.  Mobile,  40  Ala.  725;  Hud- 

provisiona    of   the   charter  or  conatit-  son  v.  Geary,  4  R.  I.  485;    Specht  v. 


untFleasante.Breeze,  lllowa,  o.  Atlanta,  44  Ga.  204;    McPherson  e 

399,   400,  ver  Wright,   J.     Under  the  Chebanse,  114  111.  46;  Lovijia  v.  Cdib, 

general  welfare  clause  a  city  may  re-  126  Iowa,  557;    Libennon  v.  Stat«,  26 

quire  sellere  of  meat,  Ac.  to  take  out  Neb.  464,     In  the  case  of  Charleston 

hcenses.     Kinsley  v.  Chicago.  124  111.  o.  Benjamin,  2  Strob.  (S.  Car.)  508, 

359.     The  general  welfare  clause  has  it  was  decided   by  the  Court  of   Ap- 

been  held  to  confer  power  to  prevent  peals  of  South   Carolina   that   an  or- 

the   keeping   of   hcmdy-hmieet.      State  dinance    of    the    city   of    Cdarleston, 

t>.  Williams,  11  S.  Car.  288.  See  ante,  prohibiting  "public  expoeurea  for  sales, 

i\  636;  712;  po$t,  {{  740-753.  or  sales  of  merchandise,  on  Sunday," 

A  city  government  under  the  usual  was  not  a  violation  of  that  section  of 

grants  of  power  has  the  general  au-  the  State  Constitution  which  declares 

thority  to  so  Emulate  the  use  and  en-  that  "the  free  exercise  and  enjoyment 

joyment   of   private   property   in   the  of  reli^ous  profesuon  or  warship,  with- 

city  as  to  prevent  its  proving  pernicious  out  discrimination  or  preference,  shall 

to   tbe   citizens   generally,   and    may,  forever   hereafter   be    allowed    within 

when  tbe  use  to  which  the  owner  de-  thia  State  to  all  mankind."     In  that 

votes  his  property  becomes  a  nuiaanc*.  case  the  defendant  was  a  Jew,  and  the 

compel  him  to  cease  so  to  use  it,  ana  city  was  not  denied  to  be  possessed  of 

punish   iiim   for   refusing  to  olwy   its  all  the  power  on  the  subject  which  the 

ordinances  and  regulations  concerning  le^slature   could   constitutionally   be- 

such  use.    Louisville  Qty  Railway  Co.  stow.    In  the  case  of  Columbia  v.  Duke 

V.  Louisville,  8  Bush  (Ky.),  415.     See  and  Marks,  cited  2  Strob.  (S.  Car.)  530, 

Index,  Nuiiarux.  and  approved,  a  similar  decision  was 

The  statute  of  Cali/rrmia,  autfaoriz-  made   at   nisi   prtus   by   Mr.   Justice 

ing  supervisors  of  San  Francisco  "to  Martin.     And  in  this  last  case  it  was 

make  all  regulations  which  may  be  further  ruled,  that  power  in  the  charter 

necessary  or  expedient  for  the  preeer-  to    "establish   such   by-laws   as   may 

vatioD  <u  the  public  health,"  is  within  tend  to  the  quiet,  peace,  safety,  and 

the  constitutional  power  of  the  l^sla-  good   order   of  the  inhabitants."   au- 

ture  to  enact;   ana  imder  it  the  super-  thorized  tbe  passage  of  such  an  ordi- 

visors  may  pass  an  ordinance  against  nance.     Power  to  make  rules  for  the 

feeding   cmoa   on   distillery   dopt,   and  good  order  and  public  peace  of  a  city 

vending   the   milk   of   cows  thus  fed.  held  to  imply  power  to  appoint  pdice- 

Johnson   V.    Simonton,    43    Cal.    342;  men.    State  e.  Sims,  16  S.  Car.  486.    A 

ante,  IS  301,  304,  677,  684,  689.  mere   power   to    "secure   the   health 

A  common  council  has  power  to  peace,  and  improvement  of  the  city" 

adopt    a    penal    ordinance    requiiing  held   not   to   authorize   an   ordinance 

auctioneers  to  procure    licenses  from  prohibiting  tbe  keeping  open  of  stores 

the  city.    This  power  is  in  the  nature  on  Sunday.     Corrollis  v.  Carlile,   10 

of  a  police  r^ulation.    Goshen  e.  Kern,  Oreg.  139. 

63  Ind.  46S ;  Kinsley  v.  Chicago,  124 IIL       Statute  providing  for  Sunday  doting 

350.    See  further.  Index,  title  lAxnte.  of  barber  ihopt  sustained  as  a  proper 
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fare  clause  does  not  authorize  a  city  to  construct,  or  aid  in  con- 
structing, a  planh  road  or  toll  bridge  built  by  a  private  company 
beyond  the  corporate  limits  of  the  city.' 

§  720  (398).  UmlUtion  of  Power  nndvr  the  Ckoeral  WslfuB 
OUnse.  —  The  general  welfare  clause  to  pass  ordinances  for  the  good 
government,  &c.,  of  the  corporation  does  not  authorize  an  ordinance 
requiring  the  proprietor  of  a  theatre,  circus,  or  other  exhibition  li- 
censed by  the  corporation,  to  pay  a  peace  or  police  officer  of  the  place 
two  dollars,  or  any  sum,  for  each  night's  attendance  upon  such  place 
for  the  purpose  of  enforcing  order.  Such  an  ordinance  is  unreason- 
able and  can  only  be  passed  when  clearly  authorized.*  Under  such 
a  clause  an  ordinance  subjecting  to  a  fine  "any  person  whose  known 
character  is  that  of  a  prostitute,"  was  held  to  be  unlawful.' 

g  721  (399).  Shmde  Trees  In  Streets.  —  Shade  tt«e3  in  the  city 
streets  are  regarded  with  favor,*  and  do  iwt  constitute  a  tiuiaavce 
unless  they  are  an  actual  obstruction  to  travel  along  the  street  or 

exercise  of  the  police  power.     People  tidt  to  the  centre  ol  the  street  or  higfa- 

V.  Bellet,  99  Micb.  151;  State  e.  Petit,  way,  he  hu  a  title  to  the  ahade  treee 

74  Minn.  378,  affd  tvb  nom.  Petit  t>.  growing  therein.     Southern  Bell  TeL 

Minnesota,  177  U.  S.  1&4;    People  v.  Os.  v.  Francia,  100  Ala.  224;  Atlanta 

Havnor,    149   N.    Y.    195;     State   e.  e.  Hollidaj',  MGa.Me;  Clark  v.  Daeeo, 

Sopher,  25  Utah,  318.    But  eee  Ex  34  Mich.  86;    Winter  o.  Peterson,  24 

nirie  JonUch,  112  Cal.  468;    Eden  v.  N.   J.  L.   524;    Avis  v.   Vineland,   66 


People,  lai  m.  296;  Ragio  v.  State,  N.  J.  L.  474;  Duly  v.  State,  51  Ohio 
86  Term.  272.  Sunday  closing  ordi-  St.  348.  The  abutting  owner  mar  re- 
nance   directed   against   barbeis   held    cover   for   the    deitniction    of    sbade 


to  be  void  as  special  legislatioa.    Ta-  trees  in  the  street  in  front  of  liis  lot. 

coma  V.  Kretch,  15  Wash.  296.  White  v.  Godfrey,  97  Mass.  472;  Bliss 

'  Montgomery    v.    Montgomery    A  o.  Ball,  99  Mass.  597.     The  unlawful 

W.  PI.  R.  Co.,  31  Ala.  76;  ante,  J  321.  cutting  down  of  shade  and  ornamental 

'  Waters    v.    Leech,    3    Arli.    110;  trees  ts  deemed  an  irreparable  injuiy 

*upra,  f  689;  post,  E1134.    But  in  Tan-  and    will    be    enjoined.      Tainter    p. 

neobaum  v.  Rehin,   152  Ala.  494;  44  Moiristown,  19  N.  J.  Eq.  46;   Cross  v. 

So.  Rep.  532,  it  was  held  that  under  the  Momstown,  18  N.  J.  Eq.  305,  ^13. 

general  police  power,  a  city  may  assi^  Although  an  abuttinff  owner  may 

a  fireman  to  each  theatre  and  require  not  tnim  the  jet  of  the  highway,  be  has 

the   owner   to   pay   for   the  fireman's  an   eqmtaiie    tatemenl   or   interest   in 

services.      Such   an   ordinance   is   not  shade  treee  plaoted  by  him  in  it  with 

unreasonable.  the  assent  ot  the  mumcipal  anthoritiea 

*  Buell  V.  State,  45  Ark.  336.  A  city  which  entitles  him  to  redreas  for  thdr 
ordinance  prohibiting  prostitutes  from  destruction.  Donahue  e.  Keystone 
bang  on  the  streets  of  the  city  between  Gas  Co.,  181  N.  Y.  313,  afPg  90  N.  Y. 
the  hours  of  7  v.  m.  and  4  a.  u.  except  App.  Div.  386;  Lane  v.  Lamke,  53 
in  eases  of  reasonable  necesmty  to  be  If!  Y.  App.  Div.  395.  See  pott,  chap- 
cleariy  shown  by  the  party  charged,  ter  on  Streets.  Where  the  title  to 
!ield  reasonable  and  valid  under  ex-  the  soil  of  the  highway  is  not  vested 
press  statutory  authority  to  restrain  in  either  the  abutting  owner  or  tbe 
and  punish  vagrants,  prostitutM,  rakee,  municipality,  the  owner  thereof  hae 
and  whoremongers.  Dunn  v.  Com-  no  ri^ht,  as  in  a  question  with  tbe 
monwealth,  105  Ky.  834.  abutting  owner,  to  cut  down  and  le- 

*  When  tbe  abutting  owner  owNf  move  trees  standing  in  it.     Edaall  k 
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hi^way.  Hence,  in  many  cases  it  is  laid  down  that  the  city  au- 
thorities cannot  declare  such  trees  to  be  a  nuisance,  and  direct  their 
abatement  as  such,  in  the  absence  of  actual  obstruction  to  travel.' 

But  other  decisions  seem  to  have  adopted  a  qualified  rule  and  hold 
that  by  virtue  of  the  control  of  the  city  over  the  streets  the  questioD 
whether  trees  growing  on  a  sidewalk  are  an  obatniction  is  to  be  de- 
termined by  the  city,  and  its  determination  that  they  are  and  should 

be  removed  as  nuisances  will  cot  be  reviewed  by  ^e  courts.'    The 

Howell,  86   Hun   (H.   Y.),  424.     The  abutting  owner.     Avis  v.  Vineland,  £6 

Bseent  of  the  city  &uthoiitiea  to  the  N.  J.  L.  474. 

planting  of  shade  trees  will  be  pre-  Where  an  abutting  owner,  with  the 

sumed  if  they  have  been  set  out  for  ctonBont  or  acquiescence  of  the  city, 

more  than  a  IP^*-    Lane  c.  I^mke,  63  has  caused  shaae  trees  to  be  set  out  in 

N.  Y.  App.  IKt.  396.     Although  the  the  street  along  or  near  the  line  of  his 

abutting  owner  owna  no  part  of  the  property,    the    municipal    authoritise 

bed  of  the  street,  his  interest  in  the  will  not  be  permitted  to  wantonly  or 

shade  trees  in  front  of  bis  property  ia  without  reaaonafale  cause  destroy  them, 

sufficient  to  entitle   him  to   lecover  even  thouxh  they  become  a  part  of  the 

iaxaa^fia  for  their  negligent  deetrucdon  realty  and  the  title  to  the  soil  of  the 

by  escaiHng  gas  from  the  pipes  of  a  street  is  in  the  city.    Burret  n.  Green., 

gas  light  company.    Donahue  c.  Key-  field,  120  Iowa,  432;  Gallaoer  v.  JeSer- 

atone  Qas  Co.,  181  N.  Y.  313,  aS'g  90  son,  125  Iowa,  324,  331. 

N.  Y.-App.  Div.  386.  '  Vanderhurat  v.  Tholcke,  113  Cal. 

*  Atlanta  «.  HoUiday,  96  Ga.  646;  147;  Tate  v.  Greensboro,  114  N.  Car. 

Billsv.  Belknap,  36  Iowa,  383;  Everett  392.    In /Uinou,  shade  trees  in  the  pub- 

V.  Council  Bluffs,  46  Iowa,  66;  Patter-  lie  streets  of  a  city  are  the  property  of 

son  V.  Vail,  42  Iowa,  143;    Buiget  «.  the  municipality  which  has  complet« 

Greenfield,  120  Iowa,  432;    Froetbuig  control  of  them  and  will  not  be  en- 

V.  Wineland,  94  Md.  239;    Winter  «.  joined  from  cutting  down  when  they 

Peleraon,  24  N.  J.  L.  624;    Avis  e.  obstruct  the  sidewsJk.    Mt.  Carmel  v. 

Vineland,  56  N.  J.  L.  474;    Evans  e.  Shaw,  155  HI.  37.    Under  statutory  au- 

Street    CommissiorketB,    84    Hun    (N,  thority  to  control  and  r^ulate  the 

Y.),  206;   Phifer  v.  Cox,  21  Ohio  St.  streets  and  to  remove  and  abate  any 

248.  obstructions       and       encroacliments 

Trees  in  highways  are  property  of  therein,  the  council  may  cause  to  be 
the  adjacent  owner,  and  if  they  en-  sununarily  cut  down  and  removed 
croach  upon  the  highway,  and  must  be  shade  trees  standing  within  the  limits 
removed,  lie  has  a  right  and  must  be  of  a  sidewalk  and  belonging  to  ttie 
afforded  a  reasonable  opportunity  to  abutting  iot  owner.  Whether  such 
take  them  as  living  trees  and  transplant  trees  are  obstacles  to  travel  and  ought 
them  elsewhere.  Clark  v.  Dasso,  34  to  be  removed  is  a  matter  to  be  de- 
Mich.  86.  Cooley,  C.  J.,  said:  "It  termined  by  the  council  in  its  discie- 
should  be  borne  in  mind  that  a  tree  in  tion,  and,  except  in  the  case  of  abuse 
the  highway  is  not  under  our  law  per  m  of  such  <fi3cr:tion,  the  courts  will  not 
a  nuisance,  and  that  it  only  becomes  interfere.  Shade  trees  standing  within 
such  when  it  constitutes  an  actual  in-  the  limits  of  a  ndewalk  are  not  on  en- 
juiy  or  obstruoti&n."  croachment  upon  the  street,  but  an 

An    ordinance    passed    under    the  obstruction,  and  their  removal  by  the 

power  to  declare  nuisancee  and  to  r«-  proper  authorities  need  not  be  pre- 

move  obstructions,  encumbrances,  and  ceded  by  a  hearing  or  notice.    Chase 

nuisances  in  any  street  which  declares  v.  Oshkoafa,  81  Wis.  313. 

healthy   growing   trees   planted  over  Abutting   owner  who    has    fee   to 

twenty-five  years  before  on  or  near  the  centre  of  street  has  only  a  qurUijUd  and 

edge  of  the  roadway  of  a  street  a  nul-  limiied  ownerihip  in  trees  standing  in 

'  sance    and    obstruction    and    directs  street  which  is  subservient  to  the  puohc 

their  removal  as  such,  held  void  be-  right  to  convenient  passace,  and  the 

cause  they  were  not  an  obstruction  in  other  lights,  powers,  and  auties  of  the 

fact  and  were  planted  on  the  soil  of  the  governing   bodies  in   the   protection, 
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title  or  interest  of  the  abutting  owner  in  the  shade  trees  must  yield 
to  the  power  of  the  city  to  grade  the  street,  or  to  build  sidewalks,  or 
otherwise  improve  it  For  any  injury  resulting  therdrom  the  abut- 
ting owner  has  no  redress.' 

Where  a  city  corporation  is  authorized  "to  ordain  such  laws  not 
inconsistent  with  the  Constitution  and  laws  of  the  Stat«  as  shall  be 
needful  to  the  good  order  of  the  city,"  it  may  pass  an  ordinance  im- 
posing a  penalty  upon  any  person  who  shall  "mutilate  or  destroy  any 
ornamental  tree  ■planted  in  any  of  the  streets,  lanes,  or  other  public 
places  within  the  limits  of  the  city."  Such  an  ordinance  is  not  in- 
consistent with  a  State  law  punishing  the  malicious  or  wanton  de- 
struction of  trees  growing  for  ornament  or  use.  Under  the  ordinance 
it  b  not  necessary  to  allege  or  prove  that  the  mutilation  was  malicious 
or  wanton,  and  it  would  seem  to  be  considered  that  it  was  no  defence 
that  the  tree  alleged  to  be  mutilated  was  upon  the  street  in  front  of 
the  lot  of  the  accused,  who  owned,  subject  to  the  public  easement, 
ad  medium  flum  via? 

promotioQ,  and  establishing  of  every  property  right  in  shade  trees,  of  which 
public  use  io  and  upon  the  atreeta  of  he  cannot  oe  deprived  without  com- 
the  city.  Southern  Bell  Tel.  Co.  v.  pensation  by  the  acta  of  the  tele^ph 
Francis,  109  Ala.  224.  company  in  running  its   wirae.    Dftuy 

I  Castlebenyv,  Atlanta,  74  Ga.  164;  v.  SUt«,  SI  Ohio  St.  348.  In  Ccmi- 
GoU^ier  V.  JeBeraon,  12S  Iowa,  324,  n«dicut,  it  is  held  that  the  selectmen  of 
331;  Wilson  «.  Snunona,  89  He.  242;  the  town  have  do  power,  without  the 
Tate  V.  Greensboro,  114  N.  Car.  392.        owner's  consent,  to  cut  or  trim  tieea  to 

But  in  Michigan,  the  rule  has  been  enable  a  t«lephoi)e  company  to  con- 
adopted  that  although  a  municipal  cor-  struct  and  maintain  iU  line,  and  the 
poration  has  the  right  to  remove  shade  telephone  company  cannot  justify  so 
trees  for  the  purpose  of  improving  a  doing  under  authority  received  from 
highway  it  cannot  do  so  wWund  giving  the  selectmen.  Bradley  v.  Southern 
notice  to  the  owner  that  he  may  have  New  England  Tel.  Co.,  66  Conn.  £59. 
an  opportunity  to  transplant  or  re-  But  a  t^ephone  company  is  answer- 
Bove  them  hunself.  Stretch  v.  Cos-  able  for  wanton  and  unnecessary 
Bopolis,  125  Hich.  167.  See  also  Miller  damage  to  trees.  Wyant  o.  Central 
t>.DetTOit,  Y.  dtA.  A.  K.Co.,  126Mich.  Tel.  Co.,  123  Mich,  51;  Osborne  v. 
171,  If  the  proceedings  to  grade  a  Auburn  Tel,  Co.,  Ill  N.  Y.  App.  Mv. 
street  are  viud  for  failure  to  comply  702.  In  Michigan,  an  ele«tnc  street 
with  the  statute,  the  abuttijig  owner  railway  cannot  remove  trees  without 
may  rteovet  in  trespass  far  the  destruo-  first  giving  notice  to  the  owner  to  afford 
tion  of  his  trees.  Fisher  v.  Naysmith,  him  an  opportunity  to  remove  and 
106  Mich.  71;  Richardson  v.  Webst«r  transplant  them  himself.  Miller  «. 
City,  111  Iowa,  427;  filanden  v.  Ft.  Detroit,  Y.  ft  A.  A.  R.  Co.,  125  Mich. 
Dod^,  102  Iowa,  441.  171.    The  right  to  construct  a  street 

7eI«^apA,  iAef^tione,  and  street  rait-  railway  or  a  t«le^ph  or  telephone 
tM^  companiee  have  been  held  to  have  line,  does  not  justify  an  entrance  on 
the  right  to  cut  and  trim  treet  so  far  as  private^operty  to  cut  the  limbs  of  trees 
necessary  for  running  wires,  &c.  to  more  conveniently  run  wires,  Tissot 
Southern  Bell  Telephone  Co.  v.  Francis,  v.  Great  Southern  Tel.  Co.,  39  La.  An. 
109  Ala.  224;  Wyant  ».  Central  Tele-  996;  Memphis  Bell  Tel.  Co.  v.  Hunt, 
phone  Co,,  123  Mich.  51 ;  Dodd  v.  Con-  16  Lea  (Tenn.),  466. 
Bolidated  Traction  Co.,  57  N.  J.  L.  482.  »  State  v.  Merrill,  37  Me.  229.  Con~ 
But  in  OAio,  it  is  held  that  an  abutting  tra,  as  to  right  of  adjoining  owner, 
owner,  whose  title  extends  to  the  Lancaster  v.  Richardson,  4  Inarming 
centre  of  the  street  or  highway,  has  a  {N.  Y.),  136;  see  poet,  i  II34,  note. 
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§  722  (401).  Vmnnts;  Fowan  ondu  Aotbority  to  rttgnlsta  the 
PolUe.  —  Power  "  to  regulate  the  police  of  the  city,"  and  to  pass 
ordinances  not  inconsistent  with  law,  authorizes  an  ordinance  for 
arresting  and  fining  vagrarUs,  although,  by  the  general  law  of  the 
State,  vagrants  may  be  proceeded  against  before  a  justice  of  the 
peace,  the  court  considering  that  this  did  not  forbid  the  corporation 
to  make  a  local  regulation  on  the  same  subject  not  in  conflict  with  the 
general  law.' 

The  case  in  3fatne  is  a  quite  liberal  con-  Case,  11  He.  208;  s.  p.  Portland  t>. 
etnictioD  of  the  words  "good  order."  Bangor,  42  He.  403,  Biee,  J.,  diaseQt- 
But  it  ia  necesaary  that  cities  should  iug.  It  is  now  admitted  bjr  the  Supreme 
have  such  an  authority,  and  the  power  Court  of  Maine  that  this  statute  is  in 
to  pass  the  ordinance  could,  perhaps,  conflict  with  the  14tb  amendment  of 
be  BUHtained  aa  incidental  to  the  power  the  Constitution,  "That  no  Stat«  stall 
of  the  dty  over  ito  streets  and  public   deprive  any  person  of  life,  liberty,"  Ac, 

f laces.  Poet,  chapter  on  Streets,  "without  due  process  of  law,"  and  that 
urther  as  to  shade  trees.  Post,  }  1134,  Nott's  Case  and  Portland  v.  Bangor, 
note.  It  has  been  held  that  an  ordi'  supra,  are  no  longer  the  law.  Now 
nance  which  prohibits  the  hitching  of  there  can  be  no  restraint  of  liberty 
horsea  to  shade  trees  is  reasonable  and  without  first  having  ajudicial  investi- 
valid,  and  the  owner  of  the  adjoining  gation  of  the  chaige.  Portland  v,  Ban- 
pro^rty  is  subject  to  prosecution  and  gor,  65  Me.  120.     See  Byera  e.  Com- 

Sunisbment  if  he  violates  it.    Baker  v.   moowealth,  42  Fa.  St.  89;  post,  f  744, 
lonnal,  81  ni.  108.  note,  J  750.     In  lUinoie,  the  Supreme 

>  St.  Louis  V.  Benti,  11  Uo.  61,  Court  of  that  State  decided  that  the 
distinguished  from  Jefferson  (Sty  v.  act  creating  the  Reform  School  was 
Courtmire,  9  Mo.  683,  which  was  a  unconstitutional,  and  that  the  act,  so 
summary  proceeding  for  an  indieiabU  far  as  it  restrained  liberty  for  any  cause 
offence.  See  State  t>.  Cowen,  29  Ho.  except  actual  crime,  was  in  violation  of 
330;  St.  Louis  v.  Schoenbush,  95  Mo.  the  Bill  of  Rights.  People  o.  Turner, 
618;  Byera  v.  Commonwealth,  42  Pa.  65  III.  280;  People  v.  Weisenbach 
St.  89,  per  Strong,  J. ;  Shafer  v.  Mum-  (power  to  bind  out  children),  60  N.  Y. 
ma,  17  Ud.  331;   supra,  }  752;   post,  385. 

f  744,  note.  Vagrancy  is  distirtguxshsd  from  dis- 

\  statute  by  which  "two  or  more  orderly  condiKl  and  breaches  of  the  peace 
overseers  of  the  town"  were  authorized  and  includes  only  such  cases  of  vaga- 
to  commit  to  the  workhouse,  until  dis-  btmdage  as  ore  known  to  the  common 
charged  by  law,  by  writing  under  their  law.  Under  statutory  authority  to 
hands,  to  be  there  employed  and  gov-  punish  "vagrants"  by  ordinance  the 
emed  according  to  the  rules  and  oraers  scope  of  the  term  cannot  be  enlarged. 
of  the  house,  £c.,  "all  persons,  able  of  Way's  Case,  41  Mich.  299.  Under 
body  to  work,  and  not  having  estate  or  authority  granted  to  restrain  and  pun- 
means  otherwise  to  m^ntain  them-  i^  vagrants  the  city  council  may  de- 
selves,  who  refuse  or  neglect  to  do  so,  clare  what  acts  shall  constitute  va- 
live  a  dissolute,  vagrant  life,  and  ex.-  grancy,butsuchpowermuBtbecanfined 
ercise  no  ordmary  calling  or  lawful  within  reasonable  bounds  and  limited 
business  sufBcient  to  ^ain  an  honest  to  the  generally  accepted  meaning  of 
Uvelihood,"  does  not  violate  the  con-  the  term  and  scope  of  the  law  relating 
Btitutionai  ri^ht  to  "life  and  liberty,"  to  the  subject.  States.  Stone,  96  Minn. 
or  the  right,  in  "criminal  proceedings.  482.  Unaerpowertodefine"vagrant," 
to  be  heard  by  counsel,  confronted  a  city  ordinance  which  declares  that 
with  witnesses,"  Ac.  The  court  did  not  any  person  living  idly,  or  without  any 
regard  it  as  a  criminal  proceeding,  but  settled  home,  or  without  any  visible 
as  a  reformatory  or  correctional  one,  ao  means  of  living,  or  lawful  cxtcupation 
far  aa  the  person  proceeded  agaiast  was  and  emplovment,  or  found  begnng,  or 
concerned,  and  designed  to  protect  the  living  or  frequenting  certain  msrepu- 
oommunity  from  becoming  chaiK^able  table  housee, shall  bedeemedavagrant, 
with    the    peiHon'a    support.      Nott's   is  a  valid  exercise  of    the  power  coo- 
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§  723  (402).  StraTB.  —  By  virtue  of  its  police  pow^  a  mtmi- 
cipal  corporation  may-  pass  an  ordinance  imposing  a  fine  upon  the 
owner  of  any  animal  found  attratf  or  at  large  within  the  limits  of  the 
corporation.' 

§  724.  Bagslatlaii  of  Hogn.  —  Although  a  property  right  in  a  dog 
is  recognized  by  the  decisions,  it  is  qualified  in  its  nature,  and  the 
courts  uniformly  consider  that  the  regulation  of  the  keeping  or  har- 
boring of  dogs  is  a  proper  subject  for  the  exercise  of  the  police  power 
of  the  State.'   The  police  ■power  of  the  State  on  thia  avbjeet  may  either 

ferred.    Nichols  v.  Salem,  49  Oreg.  298;  In  re  Stegenga,  133  Hich.  55.    A  com- 

89  Pac.  Rep.  804.    So  much  of  an  otdi-  plaint  alle^iiw  that  the  defendant  was 

nance  to  punish  vagrants  aa  provides  guiltv  of  indecent,  insulting,  and  ini- 

that  any  person  who  "is  found  tres-  moral  conduct  hy  peeking  into  the 

pacing   on   nrivate   premises   without  windows  of  an  occupied  house  which 

B'  ving  a  good  account  to  the  court  for  was    not    his     residence,     aa&cientij 

■  or  her  conduct"  is  not  authorized  charges  a  violation  of  an  ordinance 

by  statutory  authority  to  restrain  and  against  indecent,  insulting,  or  immoral 

punish  vagrants  and  u  void.    State  v.  conduct.    Qiand  Rapids  v.  Williuna, 

Stone,  96  Minn.  482;    105  N.  W.  Rep.  I12Mich.247. 

187.    In  order  to  charge  a  peison  with  '  Hunicipality  No.  3  v.  Blanc,  1  La. 

vagrancy  by  reason  of   going   about  An.  385;  Caaeo.  Hall,  21 111.632;  Com- 

in  the  community  without  any  visible  monwealth  v.  Bean,  14  Gray  (Mass.), 

means  of  support,  it  must  appear  that  52  -    Commonwealth  v.  Curtis,  9  Allen 

he  is  idle  and  seeking  to  live  upon  the  (Maas.j,  266;    Roberts  v.  CWe,  30  111. 

chanty  of  others  and  unwilling,  though  459;  McKeev.  HcKee,  SB.  Mon.  (Ky.) 

able,    to    work   for   his   maintenance.  433;    Waco  v.  Powell  (hogs  at  large), 

Jn  re  Jordan,  90  Mich.  3.   Frosecutidn  32  Texas,  258 ;  Carteraville  v.  Lanham, 

for  violation  of  ordinance.    St.  Louis  67  Ga.  753;   Dunn  v.  Wilcox,  85  Ala. 

«.  Babcock,  156  Ho.  148.  144,  149,  citing  text;  ante,  i  592,  note; 

It  is  said  that  one  who  has  been  supra,  {620.    Construction  of  ordmance 

loitering  about  the  streets  of  a  city  and  prohibiting  the  Buffering  of  animals  to 

in  bar-rooms  in  idleness  for  two  weeks  run  at  large,  and  what  must  be  shown 

without  apparent  habitation  and  with-  to  subject  a  person  to  liability  under 

out  any  means  of  support,  giving  no  such    an    ordinance.      Coliinsville    v, 

satisfactory  explanation  of  his  conduct,  Scanlaud,  58  111.  221;    Kinder  V.  Gil- 

woijd  b«  punisnable  at  a  dUorderiy  per-  lespie,  63  HI.  88. 

ton  at  common  law.     In  re  Stegenga,  ■  Sentell  v.  New  Orleans  &  C.  R.  Co., 

133  Hich.  55,  per  Hooker,  J.    CLarter  166  U.  8.  698;  Ex  parte  Ackerman,  S 

authority  to  provide  by  ordinance  for  Cal.  App.  5;  91  Pac.  Rep.  429;  Cran- 

the  punishment  of  "diaorderiy  persons  ston   v.   Augusta,    61    Ga.   5^;   Cote 

of  aU  kindu"  is  to  be  construed  in  ita  v.  Hail,   lOf  111.  30;    UitcbeU  v.  WU- 

ordlnary  sense,  and  is  not  limited  to  liams,  27  Ind.  02;    State  v.  Comnall, 

such  conduct  as  would  be  rcsarded  as  27  Ind.  120;  State  v.  Topeka,  36  Kan. 

disorderly  under  the  gener^  statutes  76;   Tower  v.  Tower,  18  Pick.  (Mass.) 

of  the  State  or  at  common  law.     A  262;  Blairo.  Forehand,  100 Mass.  136; 


complaint  alleging  that  defendant  was  Horewood  v,  Wakefield,  133  Mass.  240; 
'--'■-■'---;  abor-  ■ ■—     "-    " —    -    "-— '-     ■"   •'--•^     ■-"• 


found  loitering  about  in  common  bar-  Van  Horn  v.   People,   46   Uici). 

rooms  and  wandering  about  the  streets  Faribault  «.   Wilson,  34   Minn.   254; 

by  day  and  by  night  without  any  lawful  Julienne  v.  Jackson,  69  Miss.  34 ;  Nehr 

means  of  suppport  and  without  bdne  c.  State,  35  Neb.  638;  Morey  v.  Brown, 

able  to  give  a  satisfactory  account  of  42  N.  H.  373 ;  Fox  v.  Hohawk  A  H.  S. 

himself  for  a  period  of  two  weeks  in  Humane   Soc.     165   N.   Y.   617,   522; 

violation  of  a  city  ordinance  relating  to  Howeiy  «.  Salisbury,  82  N.  Car.  175; 

disorderly  persons  does  not  char^  the  Hoist  r.  Ro^  39  Ohio  St.  340;  Ex  parte 

defendant   with  vagrancy  and  is  not  Cooper,  3  Tex.  App.  489;    Jenkins  v. 

l^en  to  objection  on  that  account.  BaUantyne,  8  Uuk,  245;    Garter  v. 
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be  exercised  directly  by  statutory  enactmoit,  or  may  be  delegated 
to  cities  and  other  municipal  ccsporations.  It  usually  takes  the 
form  of  provisions  prohibiting  dogs  from  running  at  large  without 
a  Ucense  and  without  a  collar  and  license  tag ;  requbing  dogs  to  be 
muzzled  or  kept  upon  the  owner's  premises,  and  authorizing  the 
marshal  or  other  public  officer  to  kill  all  dogs  found  nmning  at  large 
in  violation  of  the  statute  or  ordinance,  and  if  such  officer  kills  a  dog 
running  at  large  in  violation  of  the  statute  or  ordinance,  no  action 
cim  be  sustained  against  him  for  the  act.'    A  Ucense  fee  or  tax  is 

Dow,  19  Wis.  208;  Tenner  «■  Lens,  16  v.  Brown,  42  N.  H.  373;  Nehr  v.  State, 

Wis.  606.  35  Neb.  638.    Application  of  statute, 

A  statute  providing  th&t  only  dogi  see  Morewood  v.  Wakefield,  133  Mass. 
pbiced  upon  tM  oueuvnent  roUa  shall  be  240;  Moore  v.  Milla,  191  Moss.  56. 
entitled  to  the  protection  of  the  law,  Dogs  in  cities  may  he  dassified  and 
and  that  in  a.  civil  action  for  killing  a  owners,  Ac.,  may  be  required  to  regitter 
dog  an  owner  cannot  recover  beyoad  all  dogs  of  one  class  and  not  the  dogs 
Uie  value  fixed  by  himself  at  the  last  of  another  class,  and  to  pay  a  greater 
assessment  preceding  the  killing,  is  foe  for  the  registration  of  do^  of  one 
within  tbe  police  power  of  the  State,  class  tban  for  the  registration  of  does 
Sentell  «.  New  Orleans  &  C.  R.  Co.,  166  of  another  class,  e.  g.,  male  and  female 
U.  8,  698.  Mr.  Justice  Brown  said:  dogs.  State  v.  Topeka,  36  Kan.  76. 
"Although  d(^  are  ordinarily  harm-  As  to  the  power  to  enter  private  houses 
lea,  they  preserve  some  of  tfaeir  beredi-  for  the  purpose  of  IdllinK  a  dog,  see 
tory  wotesh  instincts,  which  occasion-  Kerr  v.  Beaver,  II  Allen  (Mass.),  151; 
ally  break  forth  in  the  destruction  of  Bishop  v.  Fahay,  15  Gray  (Mass.),  61 ; 
■heep  and  other  helpless  animals.  Cossens  v.  Nason,  109  Haas  275. 
Others,  too  small  to  attack  these  ani-  '  An  ordinance  which  prohSAts  per- 
inals,  are  simply  vicious,  noisy,  and  mitling  of  dog»  to  run  at  large  within  the 
pestilent.  As  their  depredations  are  corporate  limits,  provides  for  the  ap- 
often  committed  at  night,  it  is  usually  pointment  of  peisons  to  seise  and  kill 
impossible  to  identify  the  dog  or  to  fix  dogs  runniog  at  large  in  violation  of 
the  liability  upon  the  owner,  who,  the  ordinance,  fhat  all  dogs  so  seised 
moreover,  is  likely  to  be  pecuniarily  shall  be  detained  for  twenty-four  hours, 
irresponsible.  In  short,  tl^  damages  that  notice  shall  be  given  to  the  owner 
are  usually  such  as  are  beyond  the  of  any  dog  with  a  collar  with  the  own- 
reach  of  judicial  process,  and  l^isla-  er'a  name  engraven  thereon,  that  the 
tion  of  a  drastic  nature  is  necessa^  to  same  may  be  ransomed  upon  the  pay- 
protect  peiBons  and  property  from  ment  of  specified  fees,  and  that  all  dogs 
destruction  and  annoyance.  Such  not  redeemed  shall  be  killed  is  a  proper 
I^slation  is  cleariy  witnin  the  police  and  vaUd  exercise  of  the  police  power. 
power  of  the  State.  It  ordinarily  takes  Hagerstown  v.  Witmer,  86  Md.  293. 
thefoimof  a  license  tax,  and  the  identi-  An  ordinance  which  avihorim  the 
fication  <rf  the  dog  by  a  collar  and  tag,  mayor  of  a  city  whenever  he  may  appre- 
upon  which  tbe  name  of  the  owner  is  bend  danger  of  the  existence  or  spread 
sometimes  requited  to  be  engraved,  of  hydropnobia  to  issue  a  proclamation 
but  other  remeoiea  are  not  uncommon."  requiring  all  owners  of  dogs  to  confine 

A    statute    which    provides    that  or  musme  such  animals  is  not  invalid 

mayors  of  cities  may  issue  warrants  to  as  delegating  legislative  power  to  aa 

pdice  officers  or  constables  directing  executive   otEcer.      Walker  v.   Towle, 

them  either  to  kill  or  cause  to  be  killed  156  Ind.  639.    A  dty  having  authority 

all  Ao^  not  lieeraed  and  collared  ac-  to  r^ulate  keeping  of  dogs  has  potoer 

cording  to  the  provisions  of  the  act,  is  to  impose  a  ^ne  upon  a  person  for  keep- 

a  valid  exercise  of  the  police  power  of  ing  a  do^  within  its  limits  without  hav- 

the  State,  although  it  permits  the  sum-  ing  obtained  a  license  to  do  so  in  viols- 

mory    destruction    of    do^    without  tion  of  the  city  ordinance.     Carthage 

previous  adiudication.    Buur  e.  Fore-  v.  Rhodes,   101   Mo.    175.     tinder  a 

nand,  100  Mass.  136.    See  also  More;  statutory  provision  that  no  ordinanoo 
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usually  charged,  and  such  license  fee  or  tax  is  regarded  a  proper 
exercise  of  the  police  power,  and  not  as  a  tax  upon  property.' 

The  authority  of  a  municipal  corporation  to  pass  ordinances  era 
the  subject  is  sometimes  conferred  in  express  terms,*  but  it  has  also 

shall   ctmtBin   more  Hum   one   mbjeet,  Ex  porta  CkMper,  3  Tex.  A|^.  489.    Pet 

which  must  be  dearly  expreaaed  in  ita  eamla  tax  on  doga  u  an  exerUHe  of  the 

title,  a  proviaioQ  of  an  ordinance  pro-  police  jxiwer  and  is  not  in  violation  of 

hUiitiag  the  keeping  of  any  do^  without  a  constilutionol  provimon  requiring  all 

the  payment  of    a  tax,  registration,  taxea  to  be  by  uniform  rule.    Hoist  v. 

and  procuring  of  tu  and  collar,  and  Roe,  39  Ohio  St.  340:    Van  Horn  v. 

which  provides  for  Willing  any  d(«  run-  People,  46  Mich.  1S3 ;  Cole  v.  Hall,  103 

ning  at  lai^  without  such  collar  and  Dl.  30;    State  o.  Topeka,  36  Eon.  76; 

tag,  ia  not  within  a  title  which  expresses  Kidd  v.  Reynolds,  20  Tex.  CSv.  App. 

that   it   is   to   prohibit   oninials   from  355   (distineuishing  Ijynn  v.  State,  33 

runniog  at  large  in  a  city.    Stebbins  v.  Tex.  Crim.  Rep.  153).    As  an  incident 

Hayer,   38   Kan.   573.     An  ordinance  to  the   riEht  to  r^ulate   the  manage- 

which   prohibits   the   keeping   in   any  ment  and  ownership  of  dc^,  conferred 

stable  or  other  preniisee     any  dog  or  upon  it  by  statute,  a  city  may  miforoe 

other  animal  which  shall  by  nwse  die-  a   license   tax   upon   doga.      Ex   parle 

turb  the  quiet  or  TefMse  of  anv  person  Adierman,   6  Cal.    App.   6;  91   Pac. 

therein  or  in  the  vicinity"   does  not  Rep,  429;  Gibson  v.  Harrison,  69  Ark. 

apply  to  horses   kept  in  any   stable.  386.     Under  a  statute  empowering  a 

The  expiesaion  "other  animal"  used  city  to  "tax,  regulate.  leatroiD,  and 

after  "dog"  must  be  construed  upon  prohibit  the  runmng  at  large  of  dogs 

thepiinciple of  ejuidem generit.   People  ...  to  provide  for  the  impounding  or 

V.  Sdelstein,  91  N.  Y.  App.  Div.  447.  destruction  ...  of  them  when  found 

In  two  oases,  ordinances  such  as  are  running  at  largs  contrary  to  ordinance," 

referred  to  in  the  text  have  been  held  a  city  may  impoae  a  per  capita  tax  upon 

to  be  involid.      Under  authority   "to  dogs   by  way  of  license.    Such  tax  is 

regulate    or   restrain   the   running    at  on    exercise  of    the  police    power  of 

laige  of  dc^  and  to  authorise  their  the   State   and   ia   not   prohibited   br 

deatruction  when  at  large,  contra^  to  constitutional  provision  requiring  all 

ordinance,"  a  city  ordinance  requirinc  property  to  be  taxed  in  proportion  tJ]  ita 

aU  doga  running  at  large  to  be  IdUed,  value.     Carthage  «.  Rhodea,  101  Mo. 

and  authorising  the  marshall  to  eboot  175. 

them  when  nmniog  at  large  in  viola-  An  ordinance  which  provides  that 

tion    of    the    ordinance,   waa   held  to  the  owner  of  a  dog  upon  payment  of  a 

violate    the   Tezaa  Comtilviion  by  de-  prescribed  license  tax  shall  attach  to  a 

priving  a  citizen  of  his  property  without  collar  to  be  worn  by  the  di^  a  seal  or 

adequate  compensation  or  due  process  device  as  evidence  of  the  ownerahip  of 

of  law.    Lynn  v.  State,  33  Tex.  Crim.  the  dog  and  of  payment'of  the  license 

Rep.  153.     In  Washington  v.  Meigs,  1  tax,  and  which  also  provides  for  the 

McArthur  (D.  C.),53,  it  was  held  that  destruction  of  a  dog  upon  which  a 

the  law  recagiazeB  property  in  dogs,  and  license  tax  has  not  been  paid,  and  pro- 

that  a  dty  ordinance  requiring  the  vides  further  for  the  enforcement  of  a 

owner  of  such  propertjr   to   obtain    a  penalty  for  any  violation,  ie  a»  ftwrciae 

license  for  keeping  a  dog  ia  illegal.    This  of  the  patice  ptnoer,  and  not  of  the  taxing 

case  seema  to  make  a  distinction  be-  pover.     Bx   parte   Ackerman,    6   Caf. 

tween  the  act  of  simply  keeping  a  dog  App.  S;  91  Pac.  Rep.  429. 

and    requiring  the  owner  at  certain  License  feea  exacted  for  the  keeping 

seasons  to  muzzle,  and  to  prevent  him  of  dogs  are  public  moneys  which  cannot 

from  running  at  large.    The  latter  power  be  diverted  to  the  ute  of  a  private  xndivid- 

is  conceded  to  exist  as  a  police  r^u-  wd  or  corporation  even  under  express 

lation  for  the  safety  of  a  community,  statutory  authority.      So   held   under 

This  decision  ia  contrary  to  the  great  statute   appropriating    license  fees  to 

weight  of  authority.  use  of  humane  society.    Fox  v.  Hohawk 

>  Gibson  V.  Harrison,  69  Ark.  385;  &  H.  R.  Humane  Soc.,  165  N.  Y.  517, 

Cole  V.  Hall,   103  111.  30;    Common-  aff'g  26  N.  Y.  App.  Div.  26. 

wealth  V.  Markham,  7  Bush  (Ky.),  486;  *  See  State  v.  Topeka,  36  Kan.  76; 

Mowery  v.  Salisbury,  82  N.  Off.  175;  Faribault  v.  Wilson,   34  Minn.  254; 
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been  susbuned  under  such  general  grants  of  authority  as -power  to 
declare  what  shall  be  deemed  to  constitute  a  nuisance  and  to  abate 
the  same,*  or  to  enact  ordinances  for  the  protection  of  health,  life, 
and  property,'  or  to  make  by-Iawa  for  the  comfort  and  security  of 
the  citizens.* 

§  725  (403).  PowBT  ondei  Aathwity  to  pieaOTTS  Oood  Order,  Ac.  — 
If  a  municipal  corporation  has,  by  its  charter,  power  to  pass  ordi- 
nances to  preserve  the  peace  and  good  order  of  the  place,  this  gives 
it  authority  to  provide  for  the  punishment,  in  the  manner  allowed 
by  its  charter,  of  persons  who  shall  rescue,  or  attempt  to  rescue, 
'priaonera  from  the  lawful  custody  of  municipal  officers.*  But  the 
general  power,  though  expressly  conferred,  to  enact  by-laws  for 
the  good  government  of  the  town,  does  hot  confer  the  power  to  levy 
taxes  of  any  kind,  not  even  upon  retailers  of  ardent  spirits.* 

§  726  (404).  8tora^  of  Onnpowdar.  —  The  general  welfare  clause 
in  a  charter  empowering  the  city  council  to  pass  such  other  ordi- 
nances as  appear  necessary  for  the  security  of  the  city,  authorizes 
an  ordinance  regulating  the  mode  of  keeping  and  ike  sale  of  gun- 
powder, within  the  limits  of  the  corporation,  such  as  requiring  all 
gunpowder  brought  into  the  ci^  to  be  conveyed  to  the  public  maga- 
zine of  the  city,  except  when  it  is  to  be  retailed,  and  then  to  be  kept 
in  limited  quantities  and  in  secure  canisters.  And  it  was  so  held, 
notwithstanding  the  point  was  made  in  argument  that  the  general 
welfare  clause  in  the  charter  could  not  enlarge  the  powers  of  the  cor- 
poration further  than  is  necessary  to  carry  into  effect  the  specific 
grants  of  power.* 

S  727  (405).  PnbUo  Safsty;  nr«  Umlti.  —  Municipal  corpora- 
tions, with  general  power  to  provide  for  the  safety  of  their  inhab- 

Julienne  e.  Jackson,  69  Mjss.  34;  Jen-        *  WiUianu  t>.  Augusta  CSty  Coundl, 

kina  v.  Ballantvae,  8  Utah,  245.  4  Go.  609;    Frederick  v.  AuKUSta  CAy 

>  Leacb  n.  EUwood,  3  111.  App.  453;  Council,  5  G&.  561,  where  the  charter 

Hsller  p.  Sheridan,  27  Ind.  494;  Hag-  of  Augusta  is  more  fully  given. 
entown  v.  Witmer,  80  Hd.  293.  In  Calilornia,  it  has  been  held  that, 

■  Holler  V.  Sheridan,  27  lod.  494;  under  such  a  power,  a  municipality  ma^ 

Walker  v.  Towle,   156  Ind.  639.     See  prohibit  the  canying  on  of  a  laundry 

also  Conunanwealth  v.  Chaae,  6  Cush.  within  the  city  hmits  in  any  building 

(Hags.)  248.  not   constructed   of   brick    or   stone. 

'  Conunonwealth    v.    Markhiwn,    7  Hatter  of  Yick  Wo,  68  Cal.  294  (see 

Bush  CKy.),486.  Yick  Wo  n.  Hopkins.  118  U.  8.  356); 

*  Independencet).MooTe,32Ho.392;  Index,  Laundry.  In  Misamiri,  a  city 
St.  Louis  V.  Schoenbush,  95  Ma  618.  "^^i,  under  the  general  welfare  clause, 

*  Com'ra  of  Ashville  v.  Means,  7  Ira.  pitilubit  enielly  to  animal*.  St.  Louis 
m.  Car.)  Law,  406;  Burnett,  In  re,  30  v.  Scboenbuscti,  95  Ho.  618. 

Ala.  461 ;   past,  chapter  on  Taxation. 
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itants,  ma;  pn^bit  the  throwing  of  heavy  or  dangerous  ariiclet 
frum  the  tipper  stories  of  buildings  into  the  streets  or  open  spaces 
near  them,  where  persons  are  in  the  habit  of  passing;  and  may, 
where  thb  is  consistent  with  the  general  and  special  legislation 
applicable  to  the  municipality,  establish  fire  limits,  and  prevent 
erection  therein  of  wooden  buildings.'  It  has  been  held  that  a 
municipal  corporation  has  inherent  or  impUed  power,  independ- 
ently of  any  express  statutory  authority,  to  enact  ordinances  for  the 
protection  of  the  property  of  the  citizens  against  fire  and  to  prescribe 
fire  limits  and  prohibit  the  erection  of  wooden  buildings  therein,* 

'  HcKibbin  v.  Fort  ftnith,  35  Ark.  m  certftin  portiona  thereof .    Respublica 

352;  Ex  parte  Fieke.  72  Cel.  125;  Inre  v.  Duquet,  2  Yeates  (Fa.),  493. 

NeweU     2    Cal.    App.    767;     Ford    v.  In  MasaachiuetU,  it  has  been  held 

Thralkill,  S4  Ga.  16»;   King  v.  Davea-  that    an    ordinance    eatablJBhin^    fire 

fort,  98  in.  305 ;  Patterson  v.  Johnson,  limits  and  prohibiting  the  erection  of 
14  ni.  481;  Chica^  v.  Gunning  Sya-  wooden  buildings  therein  applies  to 
tem,  214  III.  628,  citingtext;  Kaufman  and  prohibits  t^  erection  of  a  build- 
».  8t«n,  138  Ind.  49;  Baumgartner  v.  ing,  although,  before  the  poMoge  oj  lh« 
Haaty,  100  Ind.  575  (quoting  text) ;  ordinance,  uvn-Jt  woe  begun  on  tbe  cellar, 
First  Nat.  Bank  v.  Sarlls,  129  Ind.  201 ;  a  contract  made  for  the  erection,  and 
State  V.  O'Neil.  49  La.  An.  1171,  citing  the  lumber  bought  and  prepared. 
text;  Wadldghu.  Gilman,  12  He.  403;  Salem  v.  Haynea,  123  Mass.  372.  A 
&dein  «.  Maynes,  123  Mass.  372;  similar  decision  appears  to  have  been 
Brady  v.  N.  W.  loaunnce  Co.,  11  Mich,  made  in  Tennessee,  where  it  was  held 
42S;  Eichenlaub  v.  St.  Joseph,  113  Mo.  that  the  exercise  of  the  poner  to  estab- 
395 ;  Vanderbilt  v.  Adams,  7  Cow.  liah  fire  limits  and  prohibit  the  erection 
(N.  Y.)  349,  352;  per  Woodruff,  J.,  of  wooden  buildii^  therein  does  not 
arguendo;  Fire  Dept.  v.  Gilmour,  149  impair  the  obligation  of  a  contract 
N.  Y.  453;  Griffin  v.  Gloveraville,  67  even  where  the  contract  to  build  was 
N.  Y.  App.  Div.  403;  Btate  d.  Johnson,  made  before  the  passage  of  the  ordi- 
114  N.  Car.  846;  Douglass  v.  Common'  nance.  Knoxville  v.  Bird,  12  Lea 
wealth,  2  Rawle  (Pa.),  262;  Klingler  u.  (Tenn.),  121.  But  in  J>/eio  yorfc,  where 
Bickel,  117  Pa.  St.  326;  Charicaton  n.  an  ordinance  prohibited  the  erection, 
E^ord,  1  McMullan  (S.  Car.),  Iaw,  234;  without  the  permission  of  the  common 
lOioxvillet).  Bird,  12  Lea  (Tenn.),  121;  council,  of  a  wooden  building  within 
Eureka  City  v.  Wilson,  15  Utah,  67;  the  fire  limits,  and  the  common  councQ 
Charleston  v.  Reed,  .27  W.  Va.  681,  had  by  resolution  given  defendant  per- 
quoting  text.  mission  to  erect  a  wooden  buUding 
An  ordinance  ettdblUhing  fire  Kmiis  within  these  limits,  and  he  entered  into 
is  not  in  violation  of  the  Fourteenth  contracts  therefor  and  b^an  the  work. 
Amendment  to  the  United  States  Con*  and  thereafter  the  common  council 
Btitution;  nor  is  it  oppressive,  un-  passed  a  resolution  rescinding  the 
reasonable,  or  special  in  its  operation;  resolution  permitting  plaintiff  to  con- 
it  is  not  an  unwarrantable  delegation  struct  the  building,  it  was  beld  that 
of  power  to  municipal  officers.  Ex  when  defendant  entered  upon  tbe  con- 
parte  Fiske,  72  Cal.  125.  See  also  struction  of  the  building  pursuant  to 
Eureka  City  i>.  Wilson,  15  Utah,  67.  the  permit,  he  acquired  a  vested  right 
An  ordinance  prohibiting  the  erec-  therein  of  which  the  council  bad  no 
Hon  of  wooden  ouildin^i  within  pre-  power  to  deprive  him,  and  that  an 
scribed  limits  does  not  violate  either  the  action  to  recover  a  penalty  for  a  viola- 
Constitution  of  Pennsylvania  or  the  tion  of  the  ordinance  could  not  be 
Fourteenth  Amendment  to  the  Con-  maintained.  Buffalo  t>.  Ghadeayne, 
Btitution  of  the  United  States.    Klingler  134  N.  Y.  163. 

V.  Bickel,  117  Pa.  St.  326.    Cities  may  '  Indiana.      In    this    Stoto    it   baa 

constitutionally  be  authorized  to  pre-  been  said  that,  independently  of  ai^ 

vent  the  erecuon  of  wooden  butUtnys  [express]   statutory   authority,    muiu- 
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but  othei  decisions  deny  the  exiatence  of  any  implied  or  inlierent 
power.' 

The  power  to  enact  ordinances  presmbitig  fire  limUa  has  been 
held  to  be  conferred  by  statutes  authorizing  municipaUties  to  make 
provision  for  the  protection  of  the  inhabitants  against  loss  by  fire.' 
Such  ordinances  have  also  been  sustained  under  the  general  ivelfare 

cipal    oorporationa    poeseea    the    in-  leigh  o.  Gilm&n.  12  Me.  403,  &nd,  on 

hereat  power  to  enact  ordinances  for  the  other  hand,  Hudson  v.  Thome, 

the  protection  of  the  property  of  the  7  Paige  (N.  Y.),  261,  IB  considered  as 

dtizeu  agunat  fire  and  may  for  that  opposed  to  it. 

purpose    pass    ordinances    prescribing  Of  course  the  question  in  each  case 

fire  limita  and  prohibiting  the  erection  must  be  decided  in  view  of  all  the  legis- 

of  wooden  buildings  therein.     Craw-  lation  of  the  State  bearing  upon  it. 

fordsville    v.    Biaden,    130    Ind.    149,  The  text  in    the   fourth   edition    has 

155;    citing  Clark  v.  South    Bend,  85  been  slightly  modified,  and  is  retained 

ind.  276;   Baumgartner  v.  Hasty,  100  in  the  fifth  edition.    The  prevention  oS 

Ind.  675;    Hasty  v.   Huntington,   105  fires  in  towns  and  cities  is  peculiarly 

Ind.  540;    Bluffton  v.  Studebaker,  106  a  matter  for  local  regulation,  and  is 

Ind.    129;     First    National    Bank    v.  universally  so  F^arded.    Ante,  }[  301, 

Sarlls,  120  Ind.  201.  303.     It  belong  to  the  ordinary  police 

In  Louisiana,  it  has  also  been  held  powers  of  a  city;  and  unless  such  a 
that  a  municipal  corporation  has  in-  course  is  inconsistent  with  the  l^isla- 
berent  or  implied  power  independent  tion  of  tbe  State  touching  the  subject 
of  speciific  legislative  grant  to  forbid  (as  Mr.  Justice  Gould  shows  it  to  have 
the  erection  within  the  densely  built  been  in  Texaa),  it  seems  to  us  to  be 
up  parts  of  a  town  and  compel  the  re-  preslimptively  authorized  by  a  general 
moval  therefrom  of  buildinka  formed  grant  of  power  to  provide  for  the  safety 
of  combustible  materials.  Monroe  p.  and  welfare  of  the  inhabitants. 
Hofi'man,  2S  La.  An.  051.  But  in  the  Instance  of  a  vxmt  of  potoer  to  re- 
later  case  of  State  v.  Sciiuchardt,  42  strict  erection  of  wooden  buildings. 
La.  Ad.  49,  the  court  seems  to  have  Hudsonn.  Thome,  7  Paige  (N.  Y.),  261. 
been  of  the  opinion  that  no  such  in-  ■  Ironade  r.  '^^lnita,  6  Ind.  Ter. 
herent  or  implied  power  existed  and  485;  98  S.  W.  Rep.  167  (power  to 
that  it  must  be  found  in  a,  grant  of  guard  against  accidents  by  fir«  and  to 
legislative  authority.  The  question  prohibit  the  erection  of  any  building 
in  this  case  arose  under  an  attempt  more  than  10  feet  in  height  unless  the 
to  repair  tciik  ahingUa  the  roof  of  a  outer  walls  are  constructed  of  brick 
building,  which  was  originally  sbingled,  or  mortar,  Ac.) ;  Alexander  v.  Green- 
and  it  was  held  that  l^islative  author-  ville,  64  Miss.  659  (power  to  pass  or- 
ity  to  prevent  the  leconstruction  of  dinances  for  the  security  of  the  town, 
old  buildings  did  not  authoriw  the  to  regulate  the  police,  and  to  provide 
municipality  to  prohibit  such  repairs.  for    the    prevention    and    extingiiish- 

'  Des  Moines  v.  Gilchrist,  07  Iowa,  ment  of    fires) ;    Charleston  v.  Reed, 

210.    See  also  KnoedJer  v.  Nonistown,  27  W.  Va.  681  (power  "to  make  regu- 

100  Pa.  368.  lations   for  guanling   against   damage 

In  Pye  v.  Peterson,  45  Tex.  312,  or  damages  by  fire ").    When  a  statute 

the  concluson  was  reached  in  vieiB  of  conferring  authority  specifically  t^tb- 

Ihe  Ugitlaiion  of  the  State,  that  a  general  teribex  Ihe  ?nanner  in  which  the  power 

grant  of  power  to  a  city  "to  ordain  such  shall  be  exercised,  the  statutory  method 

ordinances,  not  inconsistent  with  the  prescribed    must    be    followe>d.      Des 

laws  of  the  State,  as  shall  be  needful  Moines    v.    Gilchrist,    67    Iowa,    210. 

for  the  government,  interests,  welfare,  Under   statutory   authority   to   enact 

and  good  order  of  the  corporation,"  reoionabU  regylalions  to  prevent  fires, 

did  not  authorize  the  city  to  establish  &,c.,  a  munici[>Blit7  cannot  require  ike 

fire  limits  and  to  prevent  the  erection  eotuait  in   writing   of   the  Mjoining 

of  wooden  buildings  within  such  limits,  owners  to  the  erection  of  any  frsme 

The  text  is  referred  to,  and  it  is  ad-  building.    Tilford  v.  Belknap,  126  Ky. 

mitted  that  it  is  supported  by  Wad-  214;  103  S.  W.  Rep.  2S9. 
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clause,^  and  under  power  to  declare  what  ahaU  eonstitvie  nuiMitca, 
to  abate  and  remove  the  same,  and  to  regulate  the  police  of  the  city.' 
But  the  power  to  establish  fire  limits  and  to  regulate  the  manner  of 
constructing  buildings  therein  is  in  derogation  of  common  right,  and 
must  be  strictly  construed  in  favor  of  the  owners  of  buildings  within 
its  limits.'    It  13  also  held  that  pursuant  to  ordinances  fixing  the 

*  Ford  V.   ThraUcill,   S4   Ga.    169.  each  daj  during  which  on^  Elation 

tlader  power  to  paaa  such  ordin&nceB  shall  continue,  waa  held  not  to  apply  to 

as  mar  be  conducive  to  the  promo-  the  exUnewn  or  eniargemetit  oi  a  brick 

tion  of  the  health,  safety,  and  welfare  depot  building  by  an  extenuon  at  one 

of  its  inhabitants,  a  city  may  pass  an  end,  two  stones   high,  constructed   of 

ordinance  regulating  in  a  reasonable  wooden  framework,  resting   on   brick 

manner  Ihe  kartdiiTig  of  combtudibU  oila  foundation,     cased     with     comtgat«d 

in  tank  wagons  or  other  vehicles  upon  iron,  and  covered  with  sheet-iron  roof- 

the  streets  of  the  city.     Spieler  v.  ing.      The    building    was    considered 

Chicago,  21Q  111.  114.  not  to  come  properly  within  the  ordi- 

■  FatteiBon  v.  Johnson,  214  HI.  481,  nance.    Uonteomery  v.  Louisville  &,  N 

488.  R.   CO;,.84   Ala.    127.     An  ordinance 

Under  the  provision   of  the   Colt-  prohibitine  the  erecfton  or  eniargemerU 

fomia  Constitution  authorizing  muni-  of  any  building  except  with  bnck  or 

cipal  corporations  to  make  all  such  stone;  that  no  wooden  buildiiu  should 

local  police,  sanitary,  and  other  regula-  be  enlaiged  without  a  permit  Hom  the 


n  conflict  with  general    local      authorities^      yna      sustained. 
.'  prohibit  the  erection   HcCloskey  v.  Kreling,  76  Cal.  511. 
ir  maintenance  of  on^  lent  or  mooable         In  Wadleigh  v.  (Slman,  12  Me.  403, 


laws,  a  city  ntay  prohibit  the  election   HcCloskey  v.  Kreling,  76  Cal.  511. 

or  maintenance  of  any  lent  or  mooable         In  Wadleigh  v.  (Slman,  12  Me.  4    ., 

structure  within  the  fire  limits.     In  re  it  was  decided  that  the  removal  of  a 


Newell,  2  Cal.  App,  767.     Under  the  wooden    building    to    the    prohibited 

Eolice  powers  of  ttie  city  it  has  been  district,  or  even  from  one  part  of  the 

eld  thkt  the  city  may  atsign  a  fireman  district  to  another,  was  an  "erection" 

to  Iheatre*  and  may  require  the  onmer  within  the  meaning  of  the  term  "ereo- 

lo  pay  for  his  services.    Such  a  require-  tion,"  as  used  in  the  ordinance.    "The 

ment  ia  a  valid  exercise  of  the  police  mischief,"   says    Weslon,   C.    J.,   "did 

power  of  the  city  for  the  prot«ction  of  not  consist  in  the  act  of  erecting,  but 

the   public   and   Is   not  unreasonable,  in   the   continuance   of   the   erection. 

Tannenbaum  v.  Rehm,  162  Ala.  494;  The  ordinance  did  not  meddle  with 

44  So.  Rep.  532.  erections  as  they  stood;    this  would 

*  Hontgomery  v.  Louisville  &  N.  R.  have  transcended   their  power."     To 

Co.,  84  Ala.  127 ;  Louisville  v.  Webeter,  the  same  effect  Kaufman  e.  Stein,  138 

108  lU.  414;    State  v.  Schuchardt,  49  Ind.  49;    Eureka  Qty  v.  Wilson,  15 

1a.  An.  49;    HoultOD  v.  Titcomb,  102  Utah,  67. 

Me.  273.  Difference  between  "erecting"  and 
Under  the  authority  to  fix  fire  "repwring."  Brady  o.  N.  W.  Ins.  Co., 
limits  and  to  prohibit  the  erection  or  II  Mich.  425,  449,  opinion  of  Campbdl, 
repair  of  wooaen  buildings  therein,  a  J.;  Monlfomery  v.  Louisville,  Ac.  R. 
city  cannot  abaolaiely  prohibit  all  re-  Co.,  84  Ala.  127;  Carroll  v.  Lynchburg 
patra  to  a  wooden  building  irrespective  84  Va.  803;  Brown  v.  Hunn,  27  Conn. 
of  the  material  or  the  extent  of  the  332;  Booth  c.  State,  4  Conn.  65;  Tuttle 
repairs.  It  is  within  its  power  to  pro-  o.  State,  lb.  68;  Stewart  v.  Common- 
hibit  the  practical  reconstruction  of  wealth,  ID  Watts  (Fa.),  307. 
the  building,  but  it  cannot  prohibit  As  to  the  meaning  of  the  words  "in- 
minor  repfurs  r^rdless  of  their  effect  combustible  raaterifUs,"  when  used  in 
uix>n  the  public,  adjacent  property,  a  statute  or  ordinance  regulating  the 
or  the  rights  of  others.  First  Natioiul  erection  of  buildings,  see  Sylvania  v. 
Bank  e.  Sarils,  12Q  [nd.  201.  See  also  Hilton,  123  Ga.  764;  Payne  ir.  Wriicht, 
Ex  parte  Rske,  72  Cal.  126;  State  p.  L.  R.  I  Q.  B.  D.  104:  Badley  p.  Cuok- 
Bchuchardt,  42  La.  An.  49.  An  ordi-  field  Union  Rural  Dist.,  72  L.  T.  N.  8. 
nance  which  prohibited  the  erection  of  776. 

any  wooden  ouilding,  Ac.,  within  the  An  ordinance  framed  in  terms  ao 

fire  limits  and  provided  for  a  fine  for  indefinite    that    an    expert    surveyor 
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fire  limits  and  prohibiting  the  erection  of  wooden  buildings  therein, 
the  citj  may,  summarily  and  without  judicial  proceedings,  remove 
any  building  which  has  been  erected  in  violation  of  the  ordinance.' 
It  has  been  held  that  the  city  may  enforce  its  ordinances  by  injuno- 
tion  to  restrain  the  erection  of  a  building  in  violation  thereof,  when 
it  is  declared  that  such  erection  is  a  nuisance,*  and  an  injunction  by  an 
adjoining  ovmer  against  the  erection  of  a  building  in  violation  of  the 
ordinance  has  also  been  sustained  when  the  plaintiff  has  shown 

could  not  locate  the  boundariea  of  the  obtained.     Watertown   v.   Mayo,   lOS 

fire  Untitfl  bdd  to  be  invalid.    Lamm  Mass.  31S. 

V.  Danville,  221   HI.   119.     Ordinance         No   solid    reason,    in   the   author's 

prohibiting   the   erection   or  mainte~  judgment,  exists  why,  in  proper  cases, 

nance  of  any  woodyard  "within   150  a  municipal  corporation  may  not  resort 

feet  of  any  inhabitated  portion  of  any  to  a  court  of  equity  to  aid  it  in  enforo- 

residence   district"   without  a   permit  ing  its  public  duties  to  preserve  the 

held  to  be  void  for  urteertaintj/.     St.  health  and  property  of  the  inhabitants; 

^ul  V.  Schleh,  101  Hinn.  425.  and  by  proper  cases  is  meant  those 

'  McKibbin  v.  Ft.  Smith,  35  Ark.  which  fall  within  some  recognised  head 

352;    Hine  o.  New  Haven,  40  Conn,  of  equity  juriadiction.     Anie,  {  685, 

478;   Baumgartner  v.  HasW,  100  Ind.  note-     But  in  some  cases  a  contrary 

575;     EichenUub   v.   St.   Joseph,    113  view  has  been  adopted.     A  court  of 

Mo.  395,  406;   Klingler  v.  Bickel,  117  equity  mil  not  «n]tnn  the  ereclum  of  a 

Pa.    St.    326.      Under    statutory    au-  wooden  building  within  the  fire  limits, 

thority  to  fix  fire  limits  and  to  direct  althoi^h   such   erection   is   forbidden 

the  manner  of  constructing  buildings  by  onUnance.    St.  Johns  v.  McFarlan, 

therein,  a  municipal  corporation  may  33  Mich.  72.     Maraton,  J.,  says:    "A 

by   ordinance  declare   a  building  not  court  of  chancery  has  no  junsdictioo 

constructed  in  terms  of  tbe  ordinance  to   restrtun   the   threatened    violation 

to  be  a  nuisance  and  authonse  its  abate-  of  a  village  ordinance,  unless  the  act 

ment  as  such.     Micks  v.  Mason,   145  threatened  to  be  done,  if  carried  out, 

Uich.  212.  will  be  a  nuisance.  ...  If  a  proper 

'  HouUon  V.  Titoomb,  102  He.  273.  ordinance  was  framed  with  an  appro- 
See  also  Index,  Equity;  Injimctitm;  priate  penalty,  we  think  the  remedy 
Nwtattee.  at    law    would    be    found    adequate." 

In   Mamadiutetti,   a   city   or  town  Equity  will  not  enjoin,  at  the  instance 

is  held    entitled  to  maintain  a  biU  in  of  the  municipality  itself,  even  where 

equity  to  prevent  the  eartyiog  on  of  the  ordinance  directs  such  a  suit  to 

trades   or   occupations   themn   which  be  brought  against  any  person  about 

are    intrinsically    nuisances,    contraiy  to  erect  a  wooden   builaing  contrary 

to  the  regulations  which  the  town  or  to  its  provisions.    Waupun  t>.  Moore, 

city,  by  dei^ated  authority  from  the  34    Wis.   460.      Lyon,   J.,   says,    that 

l^islature,    is    authorized    to    make,  "equity  will  not  lend  it«  ud  to  enforce 

mnthrop  c.Farrar  (offensive  trade),  II  by  injunction  the  by-laws  or  ordinances 

Allen  (limBB.),  398.     So  where  a  statute  of  a  municipal  corporation,  restraining 

prohibited  the  use,  in  cities  and  towns  an  act.  unless  the  act  is  shown  to  be 

of  a  specified  siie,  of  any  buildinz  not  a  nuisance  per  se.     High  on   Injunc. 

then  BO  in  use,  for  carrying  on  the  bud'  f    788;     Hudson   v.   Thome,   7   Paige- 

nessof  "slaughtering  cattle,"  Ac.,  with-  (N.  Y.),  261;  Phillips  v.  Allen,  41  Pa. 

out  the  permission  of  the  municipal  or  St.  481." 

town  authorities,  it  was  beld  that  the         A  municipality  is  under  no  implied 

act  was  constitutional  as  an  exercise  or    commonrtavr    liability    in    dama^ 

of  the  police  power,  and  that  the  town  for  a  loss  caused  by  a  fire  originating 

or  city  might,  in  the  corporate  name,  in    a    wooden    building   erected    and 

&e  a  bill  in  equity  to  restrain  the  use  maintained  in  known  violation  of  an 

of  a  building  tnerein  for  the  prohibited  ordinance.      Hines    o.    Charlotte,    72 

purpose,  wEere  the  required  consent  Mich.  278;    post,  chapter  on  Liabilt- 

of  the  itxel  authorities  had  not  been  ties  and  Actions. 
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irreparable  injury.'  On  the  other  hand;  when  the  city  has  attempted 
to  remove  a  building  for  an  alleged  violation  of  the  ordinance,  it 
has  been  held  that  the  ovmer  of  the  building  is  enliUed  to  an  injune- 
tion  to  restrain  the  city  from  wrongfully  interfering  with  it* 

§728(406).  PabUB  Safety;  HoUtwi^.  —  Under  authority  to 
make  police  regulations,  or  to  pass  by-laws  for  the  good  rule  and 
government  of  the  corporation,  it  has  the  -power  to  require  hoitlvxiya 
inside  of  stores  (usually  places  of  public  resort)  to  be  enclosed  by  a 
railing,  and  closed  by  a  trap-door  after  busmess  hours  each  day.    It 

'  First  Nat.  Bank  v.  Sarik,  129  and  tinned  the  roof,  before  proceodinga 
Ind.  201.  were  inatitut«d  ag;ainet  him,  and  bad 

Remedy  against  wrong-doer,  hy  hy  further  work  upon  it  during  the 
private  action  in  favor  of  an  adjoining  pendency  of  the  proceedinsB  nuule  it 
owner  specially  injured  by  a  violation  eubstantially  fireproof.  The  city  au- 
of  a  statute  in  relation  to  the  erection  thorities  were  considered  by  the  court 
of  wooden  buildings.  Aldrich  v.  How-  to  be  the  proper  iudgea  aa  to  how  far 
ard,  7  R.  I.  87.  _  these  facts  should  affect  their  action, 

'  Monteotnery  v.  Louisville  &  N.  R.   The  court  expressed  the  further 

..  84  Ala.   127;    Iroaaid"        "^-=-       -■--—- ■    — -  -'  - 

.  ind.  Ter.  485;  98  B.  W 

McKibbin  c.  Ft.  Smith,  3 

Compare     Dunham    v.   New   Britain,  and  a  court  of  equity  cmgfU  not  tc 

65  Conn.  378.  /ere,  in  a.  case  like  that  before  the  court. 

In  ConnecHcul,  where  the  cit^  by  injunction  to  prevent  such  enforce- 
charter  authorized  the  common  council  ment,  but  leave  the  party  aggrieved 
of  a  city  to  make  ordinances  to  pro-  to  his  legal  remedy,  if  he  is  entitled 
tect  B  city  from  fire,  and  to  establish  to  any  remedy.  Nor  was  it  a  reason 
districts  within  which  it  should  cot  be  for  the  interference  of  ciiancery  that 
lawful  without  a  license  to  erect,  en-  the  building  erected  in  such  fire  limit* 
laise,  or  place  any  wooden  building,  had  become  real  estate,  since  it  had 
the  council  pasaea  an  ordinance  ee-  become  so  by  the  unlawful  act  of  the 
tablishing  a  fire  district  and  forbid-  owner,  and  was  such  only  in  the  most 
ding  the  erection  or  placing;  of  any  technical  sense,  and  the  value  of  the 
woMlen  buildtnc  therein,  without  li~  building  could  be  eaaily  ascertained  and 
cense  given  by  the  board  of  aldermen,    proved.     IK 

declaring  that  such  building  should  Where  the  ordinance  passed  under 
be  deemed  a  common  nuisance,  and  the  authority  aimve  referred  to  pro- 
making  it  the  duty  of  certain  officers  vided  that  no  person  shall  build  or  en- 
after  reasonable  nodce,  to  abate  it;  large  any  building  within  the  fire  limits, 
and  it  was  held  that  the  ordinance  was  without  a  license  first  isaued  by  the 
fully  authorized  by  the  charter  and  fire  marshal,  for  wliich  a  license  /ee  □/ 
was  reasonable,  ^ne  v.  New  Haven,  jifty  centa  was  reqiured  to  be  pud,  it 
40  Conn.  478.  In  the  case  of  a  build-  was  held  that  a  lieerue  fee  thua  required 
ing  erected  without  license  within  the  vxa  tioI  a  revenue  tax,  in  any  proper 
fir«  limits  of  a  city  in  violation  of  euch  sense,  but  rather  a  reasonaole  sum 
an  ordinance,  it  is  not  sufficient  reason  collected  of  the  party  interested  for 
for  the  interference  of  a  court  of  equity  the  purpose  of  defraying  in  part  the 
by  injunction,  at  the  instance  oi  the  exp^iae  of  issuing  and  recording  the 
owner,  that  he  had  obtained  the  con-  license,  and  that  the  power  to  require 
sent  individually  of  a  majority  of  the  such  a  fee  was  conferred  by  the  charter 
aldermen,  notice  being  given  him  that  by  intendment,  as  convenient,  if  not 
the  board  when  in  session  might  re-  essential  to  full  enjoyment  of  the 
fuse  its  assent,  as  it  afterwards  did;  powers  expressly  granted.  Welch  V. 
not  that  he  bad,  after  placiiu  the  build-  Hotchkiss,  39  Conn.  140. 
ing,  covered  it  with  a  aheatfung  of  iron 
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was  juatlj'  regarded  aa  a  reasonable  police  regulation  not  unneces- 
sarily interfering  with  private  rights.' 

§  729  (407).  PiaHrvatim  tt  Ord«t.  —  Power  "to  prevent  dis- 
turbances and  disorderiy  assemblages,  and  maintain  the  good  gov- 
ernment of  the  city,"  authorizes  it  to  take  measures  to  preserve  the 
peace  and  to  protect  the  lives  and  property  of  the  citizens,  and  the 
acts  of  the  city  in  procuring  a  loan  of  arms  and  giving  a  bond  for 
their  return  are  valid  and  binding  upon  it.'  Authority  to  preserve 
the  peace  and  quiet  of  the  place  authorizes  an  ordinance  forbidding 
"all  disorderly  shouting,  dancing,  &c.,  in  the  streets  and  pubhc 
places,"  thou^  such  conduct  violates  no  existing  State  law.* 

§  730.  Oamliic  and  Oambliiiff  Houms.  —  At  common  law  a  com- 
mon gaming  house  vxis  a  common  nuisance  and  was  indictable  as 
such/     Gambling  and  the  keeping  of  gaming  houses  are  usually 

I  Hafor,  Aa.  of  New  York  v.  Wil-  ■  Washiogtan  v.  Frank,  1  Jones 
Qanu,  15  N.  Y.  502.  Johfuon,  J.,  (N.  Cor.)  Law,  436;  State  v.  Debnam, 
obaerves:  "The  tUnper  ia  not  confined  98  N.  Car.  712;  State  v.  Cainan,  94 
to  theownerand  ord]nai7occu[^ntsof  N.  Car.  880;  Vickabuig  v.  BriKESi  102 
the  building.  The  ordinaace,  in  that  Hich.S61;  Statee.Sherrard,  llTN.Car. 
Teepect,  stands  on  the  same  footine  as  a  716;  State  c.  Horne,  115  N.  Car.  739; 
regulation  prohibiting  a  well  or  cistern  Glasgow  v.  Bazan,  OG  Mo.  App.  412; 
in  a  mail's  yard  unprotected  b;r  curb  or  construction  of  ordinaace  in  respect  to 
cover,  the  resaonableDesa  of  which  could  disturbing  public  peace,  —  Charivari, 
not  be  doubted.  In  case  of  fire,  these  St.  Charles  r.  Meyer,  58  Mo.  86.  As  to 
openings  would  tend  directly  and  what  regulations  of  this  kind  are  necea- 
powerfully  to  allow  the  fire  to  extend  sary,  "much,"  says  the  court,  "must 
through  all  parta  of  the  building,  and  beleft  to  the  judgment  and  discretion" 
if  left  uncovered,  would  also  tend  to  of  the  corporate  authorities.  Washing- 
endsjiger  those  whom  duty  might  ton  v.  Frank,  1  Jones  (N.  Car.)  Law, 
require  to  enter  to  effect  the  extinguish-  43S;  anU,  {  589;  State  u.  Bill,  13  Ire. 
ment  of  the  fire."    Poiffe,  J.,  considered   (N.  Car.)  Law.  373;  post,  chap.  :"■" 

the  ordinance  the  same  i '• — ■"'-  ~-    """" — (.;i.;ir_„  ii,_  ,.;....;_ 

fire  laws,  preacribing  the 

ness  (A  walls,  and  materials 

within  the  city.  auttlority 

•  State  u.  Buffalo,  2  Hill  (N.  Y.),  434 ; 
New  Orleans  v.  Costello,  14  La.  An.  37. 

An  ordinance  against  disorderly  eonduet  <»;.,  a  u^^  >ubj  tnvss  oj, 
has  no  refei^nce  to  a  simple  treapasB  on  maidng  it  a  misdemeanor  t 
a  vacant  lot,  though  committed  in  an  public  place  in  a  drunken  condition. 
attempt  to  assert  an  adverse  right  to  Lebanon  v.  Gordon,  99  Mo,  App.  277. 
the  property.  Habile  v.  Barton,  47  See  also  Green  CiU'  o.  Holsinger,  76 
Ala.  84.  A  municipal  legislative  body.  Mo.  App.  667, 569;  Gallatin  v.Tarwater, 
empowered  by  law  to  prohibit  or  sup-  143  Ho.  40,  45.  Ordinances  against 
press  pncticee  against  good  moraU  or  cruelty  la  animals  have  been  sustained 
jnMic  decency,  may,  by  ordinance,  under  the  general  welfare  clause.  Porter 
punish  the  utterance  of  profane  Ian-  v.  Vinzant,  49  Fla.  213;  State  v, 
guage,  whether  uttered  frequently  or  Karstendiek,  49La.  An.  1621;  St.  Louis 
only  oQoe  by  the  same  person.  The  v.  Schoenbusch,  95  Mo.  618. 
decision  of  the  council  that  the  use  tA  *  State  v.  Crummey,  17  Minn.  72. 
profane  language  is  Mainst^ood  morals  A  house  where  persons  are  allowed  to 
will  not  be  judicially  reviewed.  Do-  gather  to  bet  money  on  horse  races  is  a 
laney,  In  re,  43  Col.  478.  gaming  house  and  a 
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puDbhsble  b;  statute,  but  several  courts  have  held  (the  deciacHis, 
however,  are  not  uniform),  that  the  fact  that  the  offence  ia 
punbhable  by  statute  does  not  prevent  the  enactment,  under  due 
l^slative  authorization,  of  municipal  ordinances  upon  the  same 
subject  and  providing  a  penalty  for  the  violation  thereof.*  The 
power  to  suppress  gambling  is  frequently  conferred  upon  munici- 
palities by  express  statutory  provision,'  and  it  has  been  held  that 


ConMDonwealth,  125Ky.742;IC-_.  ... 

R^.  289:  State  f.  Avers,  49  Oreg.  61;  m&de  the  offence  punishable.    But  m 

88  P&c.  Rep.  653 ;   State  v.  Nease,  46  Monroe  v.  Hardy,  46  La.  An.  123^, 

Ch«g.  433.     "At  oommon  law  keeping  where  the  contrary  doctrine  seems  to  be 

a  gaining  house  was  an  offence  before  adopted. 

any  sort  ot  rame  was  prohibited,  and  An  ordinance  fixed  a  penalty  for 
was  punished  when  gEHoiog  was  not  having  lottery  tickets  in  the  poeseaaion 
even  against  public  policy,  when  the  of  any  person  at  a  fine  of  not  less  than 
courts  reco^uied  sucn  contracts,  and  K50  or  impriaonmeut  for  three  months 
by  acimm  judgEoent  made  the  loser  and  not  exceeding  S1,000  or  imprison- 
nay  his  bet.  But  to  maintain  a  place  ment  for  six  montbH,  It  was  held  that 
for  the  purpose  of  inducing  men  to  the  ordinance  was  not  in  harmony  with 
gather  and  game  was  a  common  nui-  a  statute  punishing  the  offence  by  a 
sance,  because  of  its  tendency  \o  cor-  maximum  fine  of  sJoO,  or  by  iraprison- 
rupt  morals  and  ruin  fortunes."  Per  ment  forrix  months  without  any  mini- 
I;am<ir,  J.,  in  Thrower  v.  State,  117  Ga.  mum  imprisonment,  and  was  void  as 
753,  765.  See  also  United  States  v.  in  conflict  with  the  general  laws  of  the 
Dixon,  4  Cranch  C.  C.  107.  State.  Ex  parte  Solomon,  91  Cal.  440. 
>  Bobbins  v.  People,  95  ID.  175;  In  filodgett  o.  McVey,  131  Iowa,  652, 
Hankins  v.  People,  106  HI.  628;  Rice  it  was  declared  bysUtute  to  be  a  mis- 
V.  State,  3  Kan.  141,  164;  Uonroe  v.  demeanor  to  play  any  game  for  mooffy 
Hardy,  46  La.  An.  1232;  Ex  parte  or  property.  An  onSnance  made  it 
lOburg,  10  Mo.  App.  442;  Flatteburg  uiJawful  to  gamble  and  provided  a 
V.  Trimble,  46  Mo.  App.  469 ;  Kansas  punishment  for  the  offence.  The  muni- 
aty  V.  Hallett,  59  Mo.  Mp.  160;  cipality  had  en)reaa  authority  to  re- 
Khjisbb  Gty  V.  Ztthner,  73  Ho.  App.  strain  or  prohibit  gambling.  It  was 
396;  Greenville  v.  Kemmis,  68  S.  Cor.  held  that  the  ordinance  was  valid  aU 
427,  433;  Greenwood  v.  State,  6  Baxt.  though  the  offence  was  already  coveted 
(Tenn.)  667;  Ex  parte  Douglass,  1  by  t&  statute.  A  conviction  underan 
tjtah,  108;  Seattle  v.  McDonald,  47  ordinance  is  not  a  bar  to  a  conviction 
Wash.  298:  91  Pac.  Rep.  962;  State  c  under  a  statute.  Reepaas  v.  Coomion- 
Newman,  96  Wis.  258,  266.  On  the  wealth,  107  Ky.  139;  Lucas  v.  Common- 
Keneral  subject  of  the  concurrent  pro-  wealth,  118  Ky.  818;  Ehrlick  v. 
nibition  of  offences  by  statute  and  Conmionwealth,  126Ky.  742;  102S.  W. 
ordinance,  see  ante  fg  630-633.  Jn  Rep.  289.  The  fact  that,  by  virtue  of 
Otorgia,  when  the  offence  is  covered  by  power  to  restrain  gambling,  a  city  has 
statute,  the  municipality  must  have  issued  a  license  for  keno  ttwlee  or  other 
express  authority  to  piwiibit  or  sup-  gamblinz  devices,  is  not  available  as  a 
piesa  guning  to  justify  an  ordinance  on  justification  or  defence  upon  indict- 
the  subject.  Kahn  v.  Hacon,  95  Ga.  meat  for  a  violation  of  a  statute. 
419:  Thrower  v.  Atlanta,  124  Ga.  1.  Schuster  v.  State,  48  Ala.  199:  State 
In  Ttxax,  it  has  been  held  that  the  city  v.  Nease,  46  Or^.  433.  An  ordinance 
council  cannot  by  ordinance  provide  enacted  pursuant  to  statutory  authority 
for  the  punishment  of  keeping  a  gaming  does  not  supersede  or  repeal  the  rule  of 
table  and  bank  when  It  is  by  statute  the  common  law  making  the  keeping  of 
already  an  offence  agiunst  the  State  a  gaining   house   a   nuisance   and   a 

ginishable  by  fine  and  imprisonment,  misdemeanor.    State  v.  Crummey,  17 

X  parte  Fagg,  38  Tex.  Crim.  Rep.  573.  Htnn.  72. 

InNewOrieansv.  Miller,  7  La.  An.  661,  'The  provision  of  the  Louxsimm 

it  was  held  that  a  city  has  no  power  to  Constitution  that  "gajubling  is  a  vic« 
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when  the  crime  of  gaming  is  defined  by  law,  statutory  authority  to 
a  municipality  to  suppress  gaming  is  confined  to  the  offence  defined 
by  statute.'  But  express  authority  is  not  required  to  confer  authority 
upon  the  municipality  to  suppress  gaming  and  the  keeping  of  gam- 
bling houses.  Such  authority  has  been  implied  from  the  general 
welfare  clause,*  from  general  power  to  pass  police  ordinances,* 
from  power  to  regulate  and  preserve  the  good  order  and  peace  of 


Chaiiese.  Roy,  115  La.  939.  Authority  city  "to  rest^n,  prohibit,  and  iuppress 
"to  TestnuD,  prohibit,  and  suppreea  gambling  and  Kambliog  houscB."  It 
.  .  ,  games  and  gambling  houses  and  was  helathat  ptaying  cards  for  amuse- 
looiDS  .  .  .  and  to  provide  for  the  meut  only  was  not  within  the  power 
punishment  of  persona  engaged  in  the  conferred  and  could  not  be  prohibited 
same"  authorised  the  passage  of  an  by  ordinance.  Nor  could  the  city  pro- 
ordinance  piohibitiDg  gomes  of  all  hibit  by  ordinance  the  keeping  of  card 
kinds,  including  games  like  poker,  tables  or  permitting  card  playing  in  any 
Ruston  V.  Perkins,  114  I«.  851.  place  of  busineaB.  Ex  parte  8app,  79 
Power  to  prevent  and  Hupptces  gaming  Neb.  781,  113  N.  W.  Rep.  261. 
and  gambling  houses  confers  authority  *  Odell  v.  Atlanta,  07  Ga.  670 
to  prohibit  by  ordinance  the  setting  up  (keeping  establishment  for  betting  on 
or  Keeping  of  a  house  for  the  sale  of  horse  races).  Under  the  general 
lottery  tickets.  Portland  v.  Yick,  44  welfare  clause,  a  city  may  pass  an 
Oreg.  439.  Statutory  authority  to  ordinance  prohibiting  gamins  in  any 
m^ce  ordinances  to  suppreBs  and  private  house.  Greenville  c.  Kemmia, 
punish  all  Idnds  of  gambling  authorizes  68  S.  Car.  427. 

a    municipal    ordinance    unpoeing    a  '  White  v.  Commonwealth,  122  Ky. 

penalty  for  keepii^  a  place  for  carrying  408;  92  S.  W.  Rep.  28fi.    Under  the 

on    the    game    of  policy.      State    v.  provision  of  the  California  Constitution, 

Carpenter,  60  Conn.  97:   State  «.  Flint,  empowering  municipality  to  make  all 

63  Conn.  248.    But  in  Kentucky,  it  has  such  local  police,  sanit^,  and  other 

been   held   that   the   power   to  creata  regulations  as  are  not  in  conflict  with 


upon  the  municipality,  end  that  power  unlawful  for  any  person  to  have  in  his 

"to  prohibit  and  suppress  oil  gambling  possession  a  lottery  ticket  is  a  valid 

housee"  does  not  include  the  power  to  exercise  of  the  authority  conferred  and 

i«88  an  ordinance  to  punish  gaming,  criminal   intent   or   knowledge   is   not 

Owensboro  v.  Sparks,  99  Ky.  351.  necessary  to  a  convicUon.     Ex  'parte 

In  Imoa,  it  was  held  that  the  power  Hcdain,  134  Gal.  110.    But  compare 

"to     suppress"     gambling     did     not  fn  re  Wong  Hane,  108  Cal.  680.    Under 

authorise  an  ordinance  declaring  the  this  authority  also  a  city  may  adopt  an 

setting  up  and  keeping  of  any  gambling  ordinance  making  it  unlawful  to  expose 

device  a  misdemeanor  and  providing  to  view  in  any  Darred  or  barricaded 

for  its  punishment.    Mount  Pleasant  v.  house  or  room  when  three  or  more 

Breeae,    11    Iowa,   399.      But   ywwef  persons  are  present   any  cards,   dice, 

The  strict  constructjan  involved  m  this  aominoes,   fan-tan   table,   or  lay  out. 

decision  was  followed  and  appUed  in  The  language  of  the  ordinance  was 

New  Hampton  v.  Conroy,  56  Iowa,  498 ;  expressly  applicable  to  places  specially 

Nevada  v.  Hutchins,  59  Iowa,  506.    It  barred  or  barricaded  against  officers  of 

was  also  followed,  but  with  doubt,  in  the  law,  and  it  was  held  that  so  con- 

Chariton  V.  Barber,  54  Iowa,  360.     In  aimed    it   is    reasonable.      Hatter    of 

Centreville  v.  Miller,  57  Iowa,  56,  the  Ah  Cheung,  136  Cal.  678.    See  also  Ah 

court  B^d  that  it  was  not  disposed  to  ^  i>.  Wittman,  198  U.  8.  SOO. 
extendthedecision,  adding,  "We  know 
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the  city,'  and  froiq  power  to  provide  for  the  punishment  of  disor- 
derly conduct  and  all  practices  dangerous  to  public  safety  and  to 
pass  ordinances  for  the  public  morality,  health,  peace,  and  good 
order.'  Under  power  to  regulate  establi^unents,  Uiey  may  be  con- 
fined to  prescribed  limits.*  The  act  of  setting  up,  keeping,  and 
maintaining  a  gambling  house  is  continuous  in  its  nature  in  the  ab- 
sence of  evidence  of  an  interruption  in  the  conduct  of  the  house. 
Hence,  for  the  maintenance  of  such  a  house  only  one  penalty  can 
be  imposed,  and  separate  penalties  cannot  be  exacted  for  each  day.* 
llie  prohibition  of  the  ordinance  may  be  directed  not  only  agaJnst 
the  keeping  of  gaming  houses,  but  also  against  inmates  and  visitors 
to  them.* 

'  Monroe  v.  Hardy,  46  La.  An.  1232.    tainitig   a   gambling   houK    and   the 

■  Seattle  v.  Chin  Let,  19  Wash.  38   offeoDe  of  being  an  inmaUt  of  such  » 

(maintaining  lottery).  house  are  separate  and   distinct  and 

*  Shreveport  v.  ocbulanger,  113  La.  may  be  punished  by  separate  ordi- 
9.  An  ordinance  prohibiting  the  selling  nances.  A  person  may  keep  a  gambling 
of  pools  on  horse  races  except  in  race-  bouse  without  Ijein);  an  inmate.  Hence, 
tTBclc  enclosures  is  a  valid  police  re^-  he  may  be  convicted  of  both  offences 
lalion,  and  is  not  void  as  a  special  in  respect  of  the  same  house  and  for 
privilege  or  benefit  to  those  owmng  or  the  same  period.  Lane  v.  Sprinj^eld, 
controlling  race  tracks.  Bx  ports  120  HI.  App.  5.  In  State  v.  Newman, 
Tuttle,  91  Cal.  589.  Construcdon  of  96  Wis.  258,  267,  it  was  held  that  a 
ordinance  prohibiting  any  person  from  provision  of  an  ordinance  for  the  iasu- 
setting  UD  "any  guubling  device"  or  ance  of  a.  search  warrant  on  affidavit 
playing  "at  any  game  whatever  for  did  not  violate  a  constitutional  pro- 
money,"  &c.  Canton  r.  Dawson,  71  vifdon  against  "unreasonable  searches 
Mo.  App.  235.  and  seiiures."    In  this  case  the  cil^  had 

*  LtLnen.  Springfield,  120  HI.  App.  5;  no  express  power  to  provide  (or  a 
Dixon  V.  Washin^on,  4  Cranch  C.  C.  search,  but  it  had  power  to  suppress 
114  (keetunf  faro  table).  See  also  gaming.  But  an  ordinance  authoniing 
Cawein  v.  Commonwealth,  110  Ky.  the  arrest  and  punislunent  of  any  per- 
273:  Freeman  v.  State,  119  Ind.  501.  son  keeping  a  gaming  establishment 
Under  an  ordinanoe  prohibiting  the  does  not  authorue  the  seizure,  deten- 
keeping  of  a  place  to  carry  on  the  tion,  or  destruction  of  instruments  used 
game  m  policy,  it  has  been  said  that  the  for  gaming  in  the  absence  of  an  express 
offence  may  tie  complete,  although  it  provimon  therefor  in  the  ordinance. 
had  never  been  resorted  to  for  that  Bidgeway  r.  West,  60  Ind.  371.  As  to 
purpose,  and  had  not  the  reputation  power  to  seiie  and  destroy  gaming 
of  being  such  a  place,  and  the  de-  instruments  under  statutory  authority 
fendant  did  not  reside  in  it.  Stat«  v.  therefor  and  the  necessity  of  judicial 
Flint,  63  Conn.  248.  As  to  sufficiency  procedure  to  declare  a  forfeiture,  see 
of  evidence  to  establish  the  offence  of  State  r.  Bobbins,  124  Ind.  308. 
"keeping  a  common  gaming  house,"  Power  "to  authorize  the  destruction 
see  Bobbins  v.  People,  95  Dl.  175:  of  all  instruments  and  devices  used  for 
that  defendant  nas  m  charge  of  and  thepurposeof  gaming"  is  not  suffirieut 
set  up  game,  sec  St.  Louis  v.  Wiley,  8  authority  for  an  ordinance  punishing 
Mo.  App.  597.  a  person  for  permitting  gaming  or  en- 

*  I^ie  V.  Springfield,  120  III.  App.  ^iging  therein.  New  Hampton  v. 
b  (inmate) ;  Ex  pcffte  Lone,  76  Cal.  587  Conroy,  56  Iowa,  498.  A  statute  of 
(visitor)^  /n  re  Ah  Kit,  4£  Fed.  Bep.  Miniyin  designed  to  suppress  gam- 
793  (visitor).  Sufficiency  of  evidence  bling  in  St.  Louis  authoriced  the  police 
to  eetablish  that  defendant  was  a  to  sdze  gaming  tables  and  gaming 
play<-r  in  a  gaming  house,  see  St.  Louis  devices  used  for  gambling  and  made  it 
«.  Sullivan,  8  Mo.  App.  455.  the  duty  of  the  president  of  poUce  to 

The  offence  of  keeping  and  main-  cause  the  same  to  be  destroyed.    This 
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§  731.  BilUaid  and  Pool  Tablaa;  BowUnff  AiltjB.  —  Establishments 
where  billiard  and  pool  tables  are  kept  are  more  properly  to  be  re- 
garded as  places  of  amusement  rather  than  gaming  establishments/ 
although  it  has  been  held  in  one  case  that  power  to  restrain  gaming 
confers  upon  the  municipality  the  right  to  license  billiard  tables.' 
But  the  keeping  of  public  bilHard  or  pool  tables  for  hire  is  not  a  use- 
ful business  or  employment,  and  is  frequently  attended  by  effects 
injurious  to  the  public.  Hence,  it  is  a  proper  and  appropriate  sub- 
ject for  regulation  in  the  exercise  of  the  police  power  under  delegated 
authority  to  municipal  corporations.'  Control  over  the  use  of  bil- 
liard and  pool  tables  for  hire  goes  so  far  as  to  permit  of  entire  pro- 
hibition.* But  authority  merely  to  regulate  pool  tables  does  not 
authorize  their  suppression  or  prohibition.* 

It  has  been  said  that  a  bowling  alley  for  gain  or  hire  is  a  public 
nuisance  at  common  law,  and  it  was  accordingly  held  that  under 
the  power  to  pass  by-laws  relating  to  nuisances  a  city  might  pro- 
hibit the  keeping  of  bowling  alleys  for  hire.*  When  power  to  sup- 
could  be  done  without  notice  to  the  tbe  result  of  which  Bomethiof  of  value 
owner  or  any  semblance  of  judicial  b  staked  to  be  lost  or  won.  ui  Stevens 
investigation.  The  statute  was  de-  v.  State,  2  Ark.  291,  it  was  held  that 
clared   unconstitutional   aa   depriving  the  l^ialature  had  no  v  —  '~  '  ' 

the  owner  of  such  gambling  tables,  &o,,   ' ''■  '■'-'  ' ' 

of  his  property  without  due  process  of 

law.  Lowiy  V.  Rainwater,  70  Mo.  152.  *  In  re  Snell,  68  Vt.  207. 
SeealEoFisberv.McGirr,  IGrayCMaas.),  *  Goytino  v.  McAleer,  4  Cat.  App. 
I;  Hibbardn.  People,  4  Mich.  126;  Lin-  655;  BuUngame  v.  Thompson,  74  Kan. 
coin  o.  Smith,  27  Vt.  354.  393;    Tarkio  i>.  Cook    120  Mo.  1,  10; 

>  In  Breninger  r.  Betvidere,  44  Mormn  v.  State,  04  Neb.  369. 
N.  J.  L.  350,  it  waa  held  that  under  *  In  Burlingame  v.  Thompson,  74 
authority  to  suppress  gambling  houses  Kan.  393,  it  was  held  that  pool  tables 
and  the  general  welfare  clause,  the  may  be  prohibited  within  the  city, 
muiucipahty  could  not  prohibit  the  although  they  have  hitherto  been  con- 
keeping  of  billiard  tables  for  hire.  The  ducted  in  an  orderly  manner.  A  stat- 
court  considered  that  plying  billiards  ute  which  authoriies  cities  to  suppress 
waa  not  inmbling.  In  People  v.  Sep-  billiard  tables  enacted  at  a  time  when 
geant,  8  Cow.  (Ni  ¥.)  139,  it  was  de-  that  term  was  applied  to  tables  sub- 
dded  that  keepine  a  billiard  table  stantially  the  same  as  the  present  pool 
where  the  loser  paid  for  the  table  was  tables,  authorizes  the  suppression  of 
not  gaming  withia  a  law  wiiich  made  pool  tables.  Clearwater  v.  Bowman, 
a  gaming  house  a  nuisance.  See  also  72  Kan.  02.  See  also  Sikes  v.  State,  67 
People  D.  Forbes,  52  Hun  {N.  Y.),  30,  Ala.  77.  But  compare  Squier  v.  State, 
But  compare  People  v.  Cutler,  28  Hun    66  Ind.  317. 

(N.  Y.),  465.  In  WillUms  u.  Warsaw,  •  State  v.  McMoniea,  76  Nrf>.  443; 
60  Ind.  457,  it  was  held  that  suffering  106  N.  W.  Rep.  454;  In  re  McMonies, 
a  minor  to  play  a  game  of  billiards  in  a   75   Neb.   702;   106   N,   W.   Rep.   456. 

Klace  where  intoncating  Uquor  is  sold  Power  "to  regulate  and  to  levy  and 
ir  mere  amusement  and  without  a  collect  a  license  tax  on  billiard  tables" 
wager,  is  not  a  violation  of  an  ordi-  authorizes  the  imposition  of  a  penalty 
nance  prohibilJng  keepers  of  such  on  the  keeper  for  permitting  minors  to 
[daces  from  allowing  mmois  "to  ptr-  play  without  the  consent  of  their 
ticipate  in  any  game  of  any  kind  waat-  parenis.  Plattsburg  v.  Trimble,  46  Ho. 
ever."    The  court  considered  that  the    App.  459. 

term  "game"  must  be  construed  in  *  Tanner  p.  Albion,  6  Hill  ffl.  YO, 
the  statutoi7  sense  as  something  upon    121.    But  in  State  t>.  Hall,  32  K.  J.  L. 


nag  the  l^ialature  had  no  power  to  mter- 
&c.,  fere  with  the  keeping  a!  a  private  pool 
8  of   table  tor  the  owner's  amusement. 
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press  and  restrain  bowling  or  ten-pin  alleys  is  conferred,  the  city 
may  suppress  or  pennit  them  to  exist  under  such  restraint  as  the 
common  council  may  impose.' 

158,  it  WBs  held  th&t  a  t«n'pm  alley  *  Smith   «.    HadiaoD,    7    lud.    80. 

kept  for  gain  and  public  uae  in  a  town  Where  a  city  has  by  its  charter  the 

is  not  per  m  a  nuisance.     The  law  on  power  to  deteimine  whether  bowling 

the  subject  is  very  fully  examined  in  alleys  should  be  allowed  and  if  eo  under 


,  supra,  re-    quiring  them  to  be  closed  at  a  certain 
d  and  disappiaved.   See  abo  to  the    hour  is  vshd.    State  tr.  Hav.  29  Mo.  457 : 
effect  that  a  bowling  alley  ia  not  per  m    State    v.    Freeman, 


a  nuisance,  Ex  parte  Patterson,  42  Tex.  Power   to    license,    regulate,    tax,    or 

Crim.  Rep.  250.    In  State  v.  Noyes,  30  suppress  billiard  tables  or  any  other 

N.  H.  292,  it  was  held  that  a  statute  tables  or  instruments  for  gatniog  does 

malring  bowling  alleys  nuisances  when  not    confer    authority    to    impose    a 

mtuatM  within  twenty-five  rods  of  &  license  fee  on  a  ten-pm  alley.    Goetler 

dwelling  house,  was  constitutional.  v.  State,  45  Ark.  451. 
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Municipal  Courta  in  England  and  at  Common  Law 

§  740  (424).  A,t  Oommop  Law.  —  A  municipal  corporation  may, 
at  common  law,  enjoy  the  franchise  of  htAding  a  court;  and  corpora- 
tion or  municipal  courts,  which  were  local  or  inferior  tribunals,  were 
not  uncomnion.'  They  were  treated  as  the  tribunals  of  the  corpora- 
tion; but  since  courts  of  justice  are  for  the  public  benefit,  words  in 
a  charter  permitting  the  corporation  to  hold  a  court  are  imperative.* 
Such  public  right  cannot  be  lost  by  a  non-user ;  and  therefore  Uie 
mere  disuse,  for  two  hundred  years,  of  a  court  granted  to  a  corpora- 
tion by  charter  is  no  answer  to  a  rule  for  a  mamiamtta  commanding 
them  to  hold  it,  though  it  was  alleged  that  there  were  no  sufficient 
funds  for  the  purpose.* 

5  741  {425).  Jurisdiction;  Partifls;  Jnrors,  —  The  eommorv-law 
doctrine  respectijig  munieipal  covrU  was  settled  to  be  that  the  muni- 
cipal corporation  could  bring  no  action  therein  against  a  stranger 
where  the  effect  would  be  to  benefit  the  corpoiration  or  increase  its 
funds,  for  that  would  be  to  make  the  corporation  itself  both  judge 

'  Inst,   114;    4  Inst.  78,  224;    Cro.  record,"   and  it  was   held   that   these 

Jao.  313;  Haddock's  Case,  Sir  Thomas  words,  though  permisgtM  in  form,  were 

Raymond,  435.  imperative,   and   that  the   corporation 

■  Rexc.Hayor.ftc.of HastingB,SB.  was  bound  to  hold  the  court  for  the 

A  Aid.  662,  n.    The  language  of  the  benefit  of  the  inhabitants.    lb.;  Orant 

charter  was  "that  the  mayor  ma^  for  on  Corp.  34. 

the  purpose  hereafter  have  and  bold  '  Rex  v.  Mayor,  Ac.  of  Wells,   4 

and  have  power  to  hold  a  court  of  DowL  P.  C.  £62. 
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and  party,  which  an  inflexible  and  fundamental  ma}din  of  the  com- 
mon law  prohibited;  and  the  same  principle  was  con»dered  to 
operate  to  disqualify  corporators  to  sit  as  jurors  in  such  cases;  but 
this  objection  did  not  apply  when  both  parties  were  corporators.* 

§  742  (426).  Existing  Borough  OonrU.  —  The  English  Muni- 
cipal Corporation  Act  of  1835  provides  for  the  esUMiahmetd  of  borough 
courts,  defines  their  jurisdiction  and  powers,  makes  burgesses  or 
citizens  competent  jurors,  contains  an  express  provision  that  no  wit^ 
ness  or  magistrate  shall  be  incompetent  or  disqualified  by  reason  of 
his  being  liable  to  contribute  to  the  fund  of  the  corporation,  and 
reflates  in  general  the  proceedings  therein  for  violation  of  by-laws 
or  ordinances,  and  the  collection  and  enforcement  of  penalties.' 

It  may,  however,  be  observed  that  under  the  act  the  power  to 
make  by-laws  b  limited,  and  does  not  extend  to  acts  criminal  in 
their  nature,  and  which  are  punishable  by  criminal  statutes  in  force 
throughout  the  realm. 

American  Corporation  Courta;  CotutUvtional  Promaiont. 

§  743  (426  a).  Introductory  Obsorralloiis.  —  Here,  as  elsewhere, 
the  compoaiie  type  of  the  %i3val  Ammcan  municipality  in  its  local  and 
private,  as  well  as  its  general  and  public  character,  distinctly  reveals 
itself.  Although  often  material,  it  is  not  always  easy  to  trace  the  line 
of  demarcation.  To  ascertain  and  define  it  as  applicable  to  this 
chapter  we  have  to  resort  to  the  construction  which  well-known  pro- 
visions of  Magna  Charta  relating  to  personal  rights  and  Uberty  have 
received  in  Great  Britain  and  here,  and  to  the  legisUtive  enactments 
and  polity  in  both  countries,  and  in  this  country  to  special  constitu- 
tional provisions,  State  and  Federal,  relating  thereto,  and  to  the  powers 
and  jurisdiction  of  the  judicial  tribunals.  The  subject  is  obviously 
important.  Statutory  provisions  concerning  the  constitution  and 
powers  of  the  municipal  government  and  those  of  the  local  tribunals, 
especially  provisions  authorizing  summary  proceedings  in  municipal 

'  Hesketh    v.    Braddock,    3    Burr.  BoroughCourtapriortotbe  Act  of  1S3S 

1847,   1856-1868;    cited  infra,  {  748,  and  statec  the  chaDgee  tn&de  by  that 

note;   Grant  on  Corp.  194;   London  v.  act.    Hist.  OrimiDBl  Law,  vol.  i.  chap. 

Wood,  12  Mod.  674;  1  Salk.  398;  Bos-  iv.  p.  116  et  teq.    He  also  Bununarisea 

worth  V.  Budgen,  7  Mod.  459, 461 ;  Reg.  the  legislation  authorizing  the  infliction 

V.    Rogers,    2    Ld.    Raym.    777,    778;  oF  summary  penalties  of  different  kinds 

Willc.  on  Corp.  157,  165.     Bee  infra,  upon  a  great  variety  of  offenders,  «nd- 

{  748.  ing  in  the  Summa^  Jurisdiction  Act  (tf 

>  6  and  6  Wm.  IV.  chap.  Ixxxvi,  1879  (42  &  43  Vict.  chap.  49).     A., 

J  J  DO,    91,    llS-134,    27&441.     Mr.  chap.  iv.  p.  122;  Ante,  {  609  <<  wj. 
uatice  Stephen  traces  the  histoiy  of 
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courts  without  trial  by  jury  and  without  the  usual  formulte  of  an 
adversary  proceeding  in  the  superior  judicial  tribunals,  have  fre- 
quently been  found  to  be  in  conflict  with  organic  provisions  to  secure 
fundamental  rights  of  property  and  the  liberty  of  the  citizen.  Sum- 
mary powers,  properly  defined  and  limited,  are  essential  to  the 
well-being  of  local  communities,  and  when  thus  limited  and  defined 
are  perfectly  consbtent  with  the  liberty  of  the  citizen,  that  is,  liber^ 
regulated  by  law,  which  is  the  only  true  liber^.  These  limits  must 
be  sought  largely  in  the  polity,  practice,  and  traditions,  and  in  the 
judicial  judgments  in  England  and  in  this  country  relating  thereto, 
in  the  light  of  which  constitutional  provisions  must  be  construed. 
Some  pains  have  therefore  been  taken  to  exhibit  in  the  text  the 
material  doctrines  of  our  jurisprudence  on  these  subjects,  and  in  the 
notes  to  furnish  the  reader  with  the  data  for  full  research,  critical 
consideration,  tmd  the  formation  of  his  own  conclusions. 

§  744  (427).  OrMtion,  Jorisdictioii,  and  Pow«i.  —  In  this  coun- 
try it  is  usual  to  provide  in  the  charter  or  organic  act  of  a  municipal 
corporation  for  a  heal  or  special  tribunal,  called  by  different  names, 
such  as  the  mayor's  court,  recorder's  court,  city  court,  and  the  like; 
and  which  is  invested  with  jurisdiction  over  complaints  and  prosecu- 
tions for  the  violation  of  the  ordinances  of  the  corporation,  and  often, 
for  public  convenience,  with  special  civil  and  limited  criminal  juris- 
diction under  the  laws  of  the  State.  It  is  competent  for  the  legisla- 
ture to  provide  for  the  establishment  of  these  inferior  courts,  and  to 
invest  them  with  such  measure  of  power  and  jurisdiction  as  may  be 
deemed  expedient,  if  no  provision  of  the  Constitution  of  the  particu- 
lar State  be  infringed.'    It  may  also  abolish  them.*    Although  ths 

>  State  t>.  Mayor  of  Charleston,  12  Montroaa  v.  State,  61  Miss.  429.    Full 

Rich.    (S.   Car.)   Law,   702;     Stat«   v.  diaciusion  of  legitlalive  power  to  ertate 

Helfrid,  2  Nott  &  McCord  (S.  Car.),  inferior  ararlg,  and  define  jurisdiction. 

233;    infra,  {  749,  note;    Callahan  v.  Callahan  v.  New  York,  06  N.  Y.  63Q; 

New  York,  66  N.  Y.  666;    People  v.  Gray  v.  State,  2  Barring.  (Del.)  76. 

Curley,  5  Col.  412.  Mayor's  court  an  inferior  court  within 

ConstitiUumal  provinont  eoneerning  meaning  of  State  Constitution.     lb.; 

the  exttMidijnent  and poioeri,  local,  civil,  B^leston  v.   Charleston   City   Council, 

and  criminal,  of  inferior  courts:   The  1  Mill  Const.  (S.  Car.)  45.    Astooffidal 

power  conferred  on  police  magistrate  character     of     ciW     recorder,        lb.; 

to  issue  process  against  the  body  of  an  Schroder  v.  CHty  Council,  2  Const.  R. 

offender  is   constitutional.     Brown   v.  726;    8.  c.  3  Brev.  633;    post,  J  747; 

Jerome,  102  111.  371.     The  legislature  Teah  v.  Commonwealth,  4  Dana  (Ky.), 

has   no   power   to   confer   upon   local  622;    Nugent  v.   State,    18   Ala.   521, 

municipal  courts  a  jurisdiction  which  holding  the  city  court  of  Mobile,  which 

is  escluaive  of  that  which,  by  the  Con-  is  invested  with  criminal  jurisdiction. 

fltitution,  is  given  to  anotaer  court,  and  from  whose  judgment  an  appeal 


*  Soyd  o.  Cbambeis,  78  Ky.  140;  State  v.  Henshaw,  76  Col.  436. 
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powers  and  juriadietion  of  mwiieipal  courts  ore  usually  created  and 
defined  by  statutory  enactment,  the  legislature  may  by  statute  au- 

lies,  to  be  conBtitutional,  wJ  defining  claring  that  "the  judicud  jxnaer  Mhall 
metuuDg  of  inferior  court.  Ferldna  v.  be  cMted  in  a  Supreme  Court,  in  district 
Corbin^  45  Ala.  103,  bdding  that  a  city  courts,  and  in  justices  of  the  peace,"  aa 
court  IS  an  inferior  court  within  the  act  conferring  judicial  powers  on  the 
meaning  of  the  Constitution,  which  mavor  of  a  city  was  considered  void, 
may  be  created  and  abolished  at  the  and  it  was  held  that  for  violations  of 
pleasure  of  the  legislature,  and  that  the  its  ordinancea  the  corporation  should 
abolition  of  the  court  carries  with  it  the  resort  to  the  judicial  tribunals  organ- 
office  of  the  judge.  New  (Means  v.  ised  under  the  Constitution.  Lafon  v. 
CosteUo,  14  La.  An.  37;  Myers  «.  Feo-  Dufrocq,  9  La.  An.  350.  But  sea. The 
pie,  26  111.  173;  Davis  v.  Woolnough,  State  v.  Young,  3  Kan.  445,  where  a 
fl  Iowa,  104;  People  v.  Wilson.  15  lU.  provision  in  an  organic  act  that  the 
389;  State  v.  Maynard,  14  111.  419;  judicial  power  shall  be  vested  ex- 
Beeaman  v.  Peoria,  16  III.  484;  Holmes  clusively  in  a  Supreme  Court,  district, 
v.  FiklenbuTg,  64  111.  203;  VanSwartow  probate,  and  justice  courts,  was  held 
«.  Conunonw^th,  24  Pa.  St.  131 ;  not  to  prohibit  the  legislature  from 
Tiemey  v.  Dodge,  9  Minn.  166;  St.  establishing  municipal  courts  for  the 
Peter  0.  Bauer,  19  Uinn.  327;  infra,  enforcement  of  municipal  regulations 
i  749,  note;  Bums  n.  La  Grange,  17  and  ordioancee.  And  tnis  seems  to  be 
Texas,  415;  Slattery, /nre,  3  Ark.  484;  the  correct  view.  Shafer  v.  Mumma, 
lb.  561;  Graham  ti.  State,  1  Ark.  171;  17  Hd.  331.  In  Hut«hings  v.  Scott, 
Flovd  V.  Eatonton  Com'rs,  14  Qa.  354;  4  Halst.  (N.  J.)  218,  the  objection  was 
Hill  V.  Dalton  72  Ga.  314;  SUte  ti.  made  that  the  Itsialature  could  not  con- 
Guttierres,  15  La,  An.  190;  Muscatine  stitutionally  confer  the  powers  of 
V.  Steck,  7  Iowa,  505;  Richmond  jtittkei  of  tA«  ptact  on  th«  mayor,  re- 
Mayotalty  Case,  19  Gratt.  (Va.)  673.  eorder,  or  ofdermen  □/  a  city,  or  borough. 
The  superior  court  of  the  city  of  San  the  aigument  being  that  since  the 
Francisco  is  constitutional.  Seale  v.  Constitution  provided  for  the  ap- 
Mitchell,  5  Cal.  403 ;  Vassault  o.  Austin,  pointment  of  justices  of  the  peace  only, 
36  Cal.  69! ;  Hickman  v.  O'Neal,  10  and  not  for  corporate  officers,  officers 
Cal.  294.  The  Constitution  of  CaHJor-  exercising  the  authority  and  powers  of 
nia  as  amended  in  1862  authonzed  a  justice  of  the  peace  should  be  ap- 
tbe  legislature  to  establish  "recorder's  pointed  as  such;  but  the  objection  was 
or  other  inferior  courts  in  any  incor-  not  sustained. 

E orated  city  or  town ; "  and  it  was  In  f Utmns,  mayors  of  cities  cannot, 
eld,  in  view  of  the  prior  decisions  in  the  it  was  held,  be  constitutionally  invested 
State  just  cited,  that  the  municipal  with  judicial  power.  State  v.  May- 
criminal  court  of  the  city  and  county  of  nard,  14  111.  419,  420;  Beesman  «. 
Ban  Francisco  was  an  inferior  court,  Peoria,  16  111.  484. 
and  constitutional,  i  People  t>.  Nyland,  By  the  general  law  of  Indiana  of 
41  Cal.  129;  Stratman,  In  re,  39  Cal.  1857,  for  the  incorporation  of  cities, 
517.  An  act  "to  provide  for  police  mayors,  in  addition  to  their  duties 
courts  in  cities  having  30,000  and  proper,  have,  "within  the  limits  of 
under  100,000  inhabitants"  sustained  cities,  the  jurisdiction  and  powers  of  a 
as  against  the  constitutional  objections  justice  of  toe  peace  in  all  matters,  civil 
that  it  was  "a  law  of  a  general  nature,"  and  criminal,  arising  under  the  laws  of 
and  was  "not  uniform  in  its  operation,"  the  State,  and  for  crimes  and  misde- 
and  that  its  title  was  not  sufficiently  meanors  a  jurisdiction  co-ext«nsive 
explicit  and  comprehensive.  People  with  the  county."  The  Constitution 
V.  Henshaw,  76  Cal.  436.  of  the  same  State  (Art.  VII,  f  16)  de- 
Tbe  Hustings  Court  of  Richmond  is  clared  that  "no  person  elected  to  any 
constitutional.  Chahoon's  Case,  21  judicial  o/jice  shall,  during  the  term,  be 
Gratt.  (Va.)  822;  Richmond  Mayoralty  eligible  to  any  office  of  trust  or  profit 
Case,  19  Grstt.  (Va.)  S73.  Judiciary  under  the  State,  other  than  a  judicial 
article  of  State  Constitution  of  New  office."  One  Wallace  was  elected 
York  as  to  the  jurisdiction  of  certain  mayor  of  Indianapolis,  and  within  hia 
city  courts  construed.  Landers  e.  term  he  reiugned  and  received  a  ma- 
Staten  Island  R.  Co.,  53  N.  Y.  450.  jority  of  votes  for  sheriff  of  the  county. 
Under  a  conititvtioTuil  provision  de-  It  was  held  by  the  Supreme  Court  of 


.dr,yGoogIe 


S  744        UDNICIPAL   COUItTS:  CBEATION  AND  JTmiSDlCTION        1119 

thoiize  the  common  council  of  the  city  to  vest  by  ordinance  in  the 
courts  of  the  city  created  by  statute,  authority  to  entertain  suits 

/nfltana (Waldo O.Wallace,  12 Ind.SSQ;  sive  with  the  limita  of  the  county, 
GuUck  V.  New,  U  Ind.  03)  that  Wallace  much  leas  of  the  entire  SUte.  They 
was  a  "judicial  officer,"  and  therefore  were  desired  to  meet  the  wants  of  the 
ineligible  to  the  office  of  sheriff;  that  dtiea  wbereia  they  are  established.  A 
the  voters  of  the  county  were  chargeable  statute  which  eivee  a  municipal  court 
with  notice  of  his  voeligibility;  th&t  jurisdiction,  where  original  process  is 
votea  cast  for  him  were  therefore  in-  served  within  the  city,  though  neither 
effectual,  and  th&t  his  competitor,  hav-  party  is  a  resident,  or  where  service  ia 
iog  received  the  greatest  number  of  had  anywhere  in  the  county,  if  plain- 
ie^  vat«8,  though  not  a  majority  of  the  tiff  resides  in  the  city,  is  unconstitu- 
ballots,  was  duly  elected.  Notwith-  tional  and  void.  Grand  Rapida, 
standing  the  great  consideration  which  N.  &  L.  S.  R.  Co.  v.  Gray,  38  Mich.  461. 
these  cases  received,  the  author  veo-  The  Constitution  of  ATevo^  provided 
tuies  with  great  deference  to  state  that  that  "the  legislature  may  also  establish 
it  is  by  no  means  clear  to  his  mind  tliat  courts  for  municipal  purposes  only,  in  in- 
ibs  mayor  was  a  "iudicial  officer,"  corporated  cities  and  towns,"  and  it  was 
within  the  meaning  of  the  Constitution,  held  that  an  act  authorizing  the  city  re- 
See,  as  bearing  upon  the  above  de-  confer  to  exercise  the  duties  of  commit" 
cision,  and  illustrative  of  the  nature  of  tin^  magistrates  in  respect  to  offences 
the  office  of  mayor,  Howard  v.  Shoe-  against  the  public  laws  of  the  State  was 
maker,  35  Ind.  Ill;  Morrison  v.  in  conffict  with  the  Constitution. 
McDonald,  21  He.  650;  State  v.  May-  HeaKherc.  Storey  Co.,  5  Nev.  244. 
nard,  14  Dl.  419;  Commonwealth  «.  Tne  Constitution  of  Mar^and  coo- 
DtUlaa,  4  Dallas,  220;  s.  c  more  fully,  bung  a  provision  that  "the  iudicitd 
3  Yeatea  (Pa.),  300;  State  v.  Wilming-  pmoer  of  the  State  shall  be  vested  in  a 
ton,  3  Harring,  (Del.)  204.  Authority  court  of  appeals,  in  circuit  courts,  in 
of  a  mayor  under  a  statute  investing  such  courts  for  the  city  of  Baltimore 
him  with  the  powers  of  a  juatiee  of  the  as  may  be  hereafter  prescribed,  and  in 
peace.  States.  Perkin3,24N.  J.  L.  409;  justices  of  the  peace;  anditwosheld 
Weeks  V.  Forman.  IS  N.  J.  L.  237;  that  the  l^islatura  might  authorize  mu- 
Howe  V.  Plainfiela,  37  N,  J.  L.  146;  nicipal  courts  to  tiy  and  punish  dis- 
State  V.  Zeigler,  32  N.  J.  L    262 ;   ex-  orderly  persons  and  lewd  women  within 

Slained,  McCk>nvill  v.  Jersey  City,  30  the  corporate  limita,  and  generally  to 
'.J.  L.  38,  42;  Bain  n.  Mitchell,  82  Ala.  authorize  the  corporate  authorities  to 
304;  Robinson  v.  Benton  &iunty,  49  exercise  police  poteers,  which  were  dis- 
Ark.  49.  See  Baton  Rouge  v.  Deering,  tinguishod  from  the  ordinary  judiciary 
15  La.  An.  208.  A  eorutilTiticnal  provi-  powers  of  the  State.  Sliofer  v.  Mumma, 
sion  as  to  eligibility  "to  the  office  of  17Md.33L  Further  as  to  construction 
j'lMtoe  of  any  court  of  the  State,  Ac,  of  Constitution  of  Maryland  as  to 
andiequiringatwoyears' residence  "in  judicial  powers  of  mayors.  Hagerstown 
the  division,  circuit,  or  county,"  was  v.  Dechert,  32  Md.  369. 
considered  to  have  no  reference  to  the  Under  the  Constitution  of  North 
office  of  recorder  of  a  city.  People  i>.  CaroliTui  "special  courts"  are  author- 
Wilson,  16  111.  380.  ised  "for  the  trial  of  miadeameanors  in 
In  Michigan,  under  constitutional  cities  and  towns  where  they  may  be 
provisions  dividing  the  State  into  neceasary;"  and  it  was  held  to  be  no 
judicial  circuits,  and  establishing  cii^  objection  to  an  act  of  the  leraslature 
cuit  courts  as  the  courts  of  general  that  it  did  not  authorize  the  omcers  of 
original  jurisdiction,  but  authoriiinf  such  court  to  try  persons  charged  with 
the  estabushment,  by  the  legislature,  (^  misdemeanors,  but  only  to  bind  them 
municipal  courts  injcities,  it  was  held  over.  State  v.  Pender,  66  N.  Car.  313. 
that  the  original  purpose  of  such  mu-  But  under  the  Constitution  the  legisla- 
niinpal  courts  was  not  to  destroy  or  ture  cannot  confer  upon  mayors  the 
materially  change  the  jurisdiction  of  judicial  powers  of  Justices  of  the  peace 
the  cireuits,  but  to  relieve  them  of  part  in  civU  actions.  Edenton  e.  Wool,  65 
of   the    increased    Utigation    resulting  N.  Car.  379. 

from  the  growth  of  la^e  cities.     Such  The  amendment  of  the  Constitution 

courts  cannot  have,  in  any  class  of  cases,  of  Mas»achu3ett»  of  1821  provided  that 

a    jurisdictdoD    territoruUy    coexten-  Vno  judge  d  any  court  of  this  com' 
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/or  breaches  of  ordinancM,  aiid  the  recovery  of  penalties  thereby 
imposed.' 

moDwealth  shall  at  the  same  time  hold  Utter  cose  will  be  found  a  collection  of 

the  office  of  governor,  &e.,  or  have  a  authoritiee  beannc  on  the  question  of 

seat  in  the  senate  or  house  of  repre-  waiver  of  the  right  to  a  jury  trial  in 

sentatives."    A  judge  of  a  police  court  criminal  caeea. 

for  the  city  of  Lynn  was  elected  a  mem-  The  Constitution  of  lUijutu  of  1870 

ber  of  the  house  of  representatives,  and  provides  that  "the  right  of  trial  by 

took  bis  seat  as  bucq.     Police  courts  jur^ ,  as  heretofore  enjoyed,  shall  remain 

were  created  after  tbe  adoption  of  the  inviolate."     Under  tlus  provision  the 

cooatitutional  amendment  iii  Question,  vagrant  act,  denying  to  persons  arrested 

and  were  vested  at  first  with  tne  same  tor  vagrancy  the  nght  of  trial  by  jury, 

civil  and  criminal  jurisdiction  as  jus-  was  considered  by  McAUUler,  J.,  m 

tices  of  the  peace.    The  courts  thus  view  of  the  previous  Isgislatian  and 

established    were    organised    judicial  constitutional  provisions  referred  to  by 

tribunals,  having  attribut«e  and  exer-  him,  tobeunccoistitutional.    Scully  and 

cising  judicial  functions  independently  O'lieary,  In  re,  11  Chicago  Legsi  News, 

of  the  maKistratcB  designated  to  hold  27.      See   ante,    f    722 ;     pott,    }    750. 

them,    and    were    thus    distinguished  Defendant  may  waive  statute  provi- 

from  justices  of  the  peace,  on  whom  aion.    State  v.  Kaufman,  51  Iowa,  678. 

personally  certain  judicial  powere  at«  >  State  v.  Nohl,   113  Wis.   19.     In 

conferred  by  law;    and  the  judges  of  this  case,  the  court  referred  to  the 

such  courts  must,  by  the  Constitution,  question  whether   a  municipality  has 

be   appointed    during   good    behavior  inherent  power,  without  express  statu- 

instead  of  for  seven  years,  ss  in  the  case  tory  authority,  to  confer  jurisdiction 

of  justices  of  the  peace.     It  was  held  upon  its  courts  for  the  enforcement  of 

that  a  police  court  w  a  court  of  the  eon^  ordinances,   but  did   not   decide   the 

monweoUh    within    the    constitutional  question. 

amendment,  and  that  the  judge  thereof  In  Eesketh  v.  Btaddock,  3  Burrow, 
vacated  his  office  as  such  judge  by  1847, 1858,  an  ordinance  of  the  corpora- 
accepting  another  official  trust  incom-  tion  of  Chester  against  stningera  con- 
Btible  Uierewith.  Commonwealth  v.  ducting  certain  retail  business  pro- 
iwkes  {mto  vxaranto),  123  Mass.  526.  vided  that  its  penalty  might  be  re- 
Mr.   Chief  Justice   "      ''     -■--—    -■  .    ■    .         .,           ... 

highly  instructive.  . „    ^  __. 

'"  "''" " — ,  C.  J.,  in  The  corporation  alleged  a  custom  by 

■""    the  ■  "  •  -                          "          •          ' 

I'bv  \ 

the  Constitution,  and  cannot  be  wajvea;  their  own  members  they  may  indeed 
and  the  trial  of  an  infonnation  by  a  make  by-laws,  and  enforce  the  observ- 
iudge  of  a  municipal  court  without  a  ance  of  them  by  prosecutions  amongst 
jury  was  held  not  to  be  a  l^al  trial,  and  themselves."  The  by-law  was  held  not 
the  judgment  of  the  mumcipal  mtujis-  to  support  the  action  because  suit  was 
trat«  was  declared  to  be  void.  The  against  a  stranger,  who  thereby  was 
chief  justice  says  in  substance  that  a  subjected  to  a  partial  and  interested 
plea  m  not  guilty  to  an  information  or  court,  contrary  to  the  principles  of 
mdictment  for  crime,  whether  felony  Magn^  Charta.  The  case,  however, 
or  misdemeanor,  puts  the  accused  u^on  seems  to  support  the  idea  that  by  a 
the  country,  and  can  be  tried  by  a  jury  custom,  or  ite  equivalent,  a  statute, 
only.  The  rule  is  universal  as  to  thepowertoconfer jurisdiclionovertbie 
felonies;  not  quite  so  as  to  misdemean-  enforcement  of  ordinances  may  by 
ors.  But  the  current  of  authority  statute  be  vested  in  the  corporation, 
appears  to  apply  it  to  both  classes  of  In  Barter  v.  Commonwealth,  3 
crime;  and  this  court  holds  that  to  be  Penr.  &  W.  (Fa.)  253,  the  city  of 
safer  and  better  alike  in  principle  and  Lancaster  enacted  an  ordinance  pro- 
practice.  Cooley's  Const.  Lim.  319,  hibiting  interference  with  public  pumps, 
410,  n.:  ProCfa\t's  Jury  Tr.  {  113;  and  denouncing  a  penalty,  and  autho- 
Neoles  v.  State,  10  Mo.  498 ;  State  n.  riling  the  same  to  be  enforced  by  judg- 
Mansfield,  41  Ho.  470;  Commonwealth  ment  of  the  mayor,  or  any  alderman, 
V.  Shaw,  1  Pittsbuig  (Pa.),  4S2.    In  the  or  justice  of  the  peace.     This  latter 


.dr,yGoogIe 


$746  UVNICIPA.L  COUBTfi:   PHOSECUTIONS  1121 

§  745  (428).  Sojomarj  TiUls  for  TioUtioni  of  Oidiiuuieei.  —  We 
have  elsewhere  shown  that  the  courts  have  uniformly  held  that  it 
was  competent  for  the  State  legislatures  to  create  muDicitml  corpora- 
tions with  powers  of  local  government,  and  to  aidkorixe  them  to  adopt 
ordijjancea  or  by4aws,  wilh  appropriate  penalties  for  their  violation. 
The  power  to  do  thb  includes,  by  fair  implication,  the  power  to 
authorize  violaiumt  of  ordinaries  (where  the  acts  are  not  criminal 
in  their  nature,  or  within  the  meaning  of  constitutional  provisions 
requiring  an  indictm^it  and  securing  the  right  to  a  jury  trial)  to  be 
tried  and  determined  in  a  summary  manner  by  a  local  or  corporation 
tribunal* 

§  746  (429).  How  tnd  to  wliat  ITam*  proiecutsd.  —  The.dwiinciion 
between  atattde  law  and  municipal  by-laws  haa  been  pointed  out,  and 
the  subject  of  concurrent  prohibitions  of  the  same  act  by  the  general 
law  and  by  the  local  ordinances  of  a  municipality  treated  in  the 
chapter  on  Ordinances.  The  distinction  is  there  drawn,  and  is  to 
be  observed,  between  acts  not  essentially  criminal,  relating  to  muni- 
cipal police  and  regulation,  and  those  intrinsically  criminal,  and 
which  are  made  punishable  as  public  offences  by  the  general  laws 
of  the  State.  The  pecuniary  penalties  which  arc  annexed  to  viola- 
tions of  the  former  class  the  legislature  may,  we  think,  authorize 
the  corporation  to  enforce  in  its  oum  name,  by  civil  action  or  by  com- 
plaint, and  provision  need  not  necessarily'  be  made  that  they  shall 
be  prosecuted  in  the  name  of  the  people  or  of  the  State.* 

provision  was  held  invalid  because  the  hod  comes  within  the  exd\iHvt  juris- 

charter  created  a  mayor's  court,  which  diction    of    other   courts    created    or 

it   vested    with   exdusive   jurisdiction  lecogniied    by   the    Conetitution.      Ex 

over  such  subjects.  But  this  decision  parte  Fa^,  38  Tex.  Crim.  Rep.  573. 
was  made  with  an  apparent  recognition  '  Infra,  H  749  «t  aeq.;  ante,  J  632. 
of  the  rule  that  "a  corporation  may         '  Barter  v.   Commonwealth,  ,3   Fa. 

provide  by  its  inherent  powers  for  the  253;  Weeiu  v.  Forman,  ION.  J.  L.  237; 

recovery  of  a  penalty  from  its  own  Ewbanks  v.  Ashley,  36  111.  177:   Wil- 

membera  by  an  action  of  debt  in  its  liame  v.  Auxusta,  4  Ga.  500 ;   Floyd  v. 

own  court,     as  stated  by  Lord  Maiia-  Eatonton  Commissionets,  14  Ga.  354; 

fietd  in  Heaketh  v.  Braddock,  3  Burrow,  Kip  v.  Pateraon,  26  N.  J.  L.  298;   Lew- 

1847,     1858,     tupra.       In     Staats    «.  iston  v.  Proctor,  23  111.  533;    State  v. 

Washington    45  N.  J.  L.  318,  326,  an  Jackson,   8   Mich.    110.     See   State  v. 

ordinance    denounced    a    penalty    on  Steams,  31  N.  H.  106;   Goddard,  Peli- 

conviction    before    tiie    mayor   or    any  tioner,  16  Pick.  (Mass.)  504;    Fink  v. 

fuatiee  of  the  peace.     The  statute  ex-  Milwaukee,    17   Wis.   26;     Spokane  v. 

pressly  made  penalties  recoverable  in  Robinson,  6  Wash.  547,  quoting  text; 

an  action  before  a  justice  of  the  peace,  ante,  J$  637,  638,  and  cases;   post.H 

It  was  held  that  so  much  of  the  ordi-  748  et  aeq.,  and  coses  in  notes.     The 

nance  as  authorized  a  recovery  before  legislature  may  enact  that  suits  for  the 

the   mayor   was   in   conflict   with   the  violation  of  municipal  ordinances  shall 

statute    and    void.      The    legislature  be  prosecuted  in  the  name  of  the  people 

cannot  confer  jurisdiction  of  municipal  of  the  State.    Pillsbury  t>.  Brown,  47 

o^ences   on   a   city   court   when    the  Col.  478. 
recovery   or   penalty  which  may   be        The  Conititution  of  the  State  of  loma 
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§  747  (430).  OonitltDtloiul  LimlUtloni  on  Joiisdlcdon;  Povwi. 
—  In  creating  locai  tribunals,  however,  and  in  ■pracribing  their 
jurisdiction,  the  legislature  should  keep  in  view  two  cardin&l  con- 
siderations: First.  Tha.t  these  inferior  courts  will  have  only  such 
jurisdiction,  and  can  exercise  only  such  powers,  as  are  expressly 

given  or  necessarily  implied,  and  that  fair  doubts  as  to  the  extent 
of  jurisdiction  are  resolved  against  the  corporation ;   this  is  reason- 

e  provided  for  in  that 

...  .  .lonatitution  under  the 

LQii  all  proaecutumt  stiali  be  conducted  statutes  of  the  State.  It  ia  fitting  and 
in  the  name  and  by  the  authority  of  the  ajipropriate  that  prosecutions  for  violu- 
same."  Constitution  of  Iowa,  art.  v.  Lons  of  the  criminal  laws  of  the  State 
j  8.  The  charter  of  the  city  of  Daven-  should  be  carried  on  in  the  name  of  the 
port  in  terms  authorized  proseeuiiona  government.  But  thete  is  no  fitness  or 
for  violalJonB  of  municipiU  ordinances  propriety  in  requiring  the  State  to  be  a 
to  be  instituted  in  the  name  of  the  city,  party  to  every  petty  prosecution  under 
and  it  was  contended  that  this  portion  the  poUce  regulations  of  a  municipal 
of  the  charter  was  in  confiict  with  the  corporation.  Such  a  oonstructton  of 
above  quoted  provision  of  the  Constitu-  this  article  of  the  Constitution  seems  to 
tion.  But  the  Supreme  Court,  in  the  us  to  be  unwarranted,  and  not  intended 
case  of  Davenport  v.  Bird,  34  Iowa,  524,  by  the  franiers  of  the  Constitution.  It 
held  otherwise.  It  was  a  prosecution  in  was  held  by  the  Supreme  Court  of  Penn- 
the  name  of  the  city  against  the  defend'  lylvania  that  the  word  '  process,'  in  the 
ant  for  a  violation  of  an  ordinance  of  a  12th  sectJon  of  the  5tb  article  of  the 
police  nature,  but  for  which,  under  the  Constitution  of  the  State,  which  pro- 
charter,  the  city  was  authorized  to  vides  that 'the  style  of  all  process  shall 
punish  by  a  limited  fine  and  imprison-  be  the  CommomneaUh  of  Petms^vania,' 
ment.  Ic  giving  the  opinion  of  the  was  intended  to  refer  to  such  writs  only 
coMTt,  MiUer,J.iBB,yv:  ''Is  it  necessary,  as  should  become  necessary  to  be  issu^ 
under  the  Constitution,  that  all  prosecu-  in  the  course  of  the  exercise  of  that 
tions  for  violations  of  municipal  police  judicUd  ■oower  which  is  established  and 
onlinancee  shall  be  conducted  in  t}ie  provided  for  in  the  article  of  the  Con- 
name  and  bj/ tA«  oufhortfv  of  the  State  of  stitution,  and  forms  exclusively  the 
lowaT  Or,  in  other  words,  is  that  clause  subject  matter  of  it.  On  the  same 
of  the  city  cliarter  of  Davenport,  which  principle,  we  are  of  opinion  that  the 
directs  that  'all  suits,  actions,  and  pros-  word  prosecutions,'  in  the  8th  section 
eeutions  be  instituted,  commenced,  of  Art.  V.  of  our  Ctonstitution,  was  in- 
and  prosecuted  in  tA«  narfM  »/ tA«  city  o/  tended  to  refer  only  to  such  criminal 
Davenport'  in  conflict  with  the  conatitu-  prosecutions  under  State  laws  as  should 
tiona)  provision  before  referred  toT  We  be  ci^mzable  by  the  judicial  power, 
ore  of  opinion  that  it  is  not.  This  clause  which  is  eetablisned  and  provided  for 
of  the  Constitution  occurs  in  art.  v.,  in  that  article,  and  that  it  was  not  io- 
which  treats  of  the  judicial  department  tended  to  include  prosecutions  under 
of  the  government.  This  article  vests  ordinances  of  municipal  corporations 
and  d^nes  the  Judicial  power  of  the  cognisable  before  local  police  magis- 
State,  establishes  the  tenure  of  office  of  trates."  And  the  same  view  is  held  by 
the  judges,  and  defines  the  mode  of  the  Court  of  Appeals  of  KetUucky. 
their  election;  fixes  their  salary  and  Williamson  v.  Coinmon wealth,  4  B. 
limits  the  number  of  judicial  districts;  Mon.  (Kjr.)  146.  But  in  N^raaka  the 
provides  for  the  election  of  an  attorney-  Constitution  provides  that  "all  proc- 
general,  and  other  matters  pertaining  to  ess  and  other  proceedings  shall  run  in 
the  judicial  arm  of  the  State,  among  the  name  of  the  State,"  and  this  was 
which  is  the  clause  under  consideration,  held  to  include  prosecutions  under 
From  all  this  it  seems  manifest  that  the  municipal  ordinances,  where  the  penalty 
requirement  'that  all  proieeutions  shall  was  fine  and  imprisonment;  but  guars, 
be  conducted  in  the  name  of  "The  Brownville  v.  Cook,  4  Neb.  101.  As  to 
State  of  Iowa,"'  contemplates  such  mode  of  enforcement  of  ordinances  and 
criminal  prosecutioru  as  shall  be  insti-  requisites  of  complaints,  vide  chapter 
tuted  and  prosecuted  before  the  tri-  on  Ordinances,  {{  634-63S,  and  notes. 
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able  and  to  this  effect  are  all  the  authorities.  Second.  Regard  must 
aUo  be  had  to  eonstUvtUmal  provisions  inteoded  to  secure  ^e  liberty 
and  to  protect  the  rights  of  the  citizen.  The  State  Constitutions  con- 
tain the  substance  of  the  clauses  of  Magna  Charta  to  the  effect  that 
no  citizen  shall  be  deprived  of  life,  liberty,  or  property  but  by  the 
judgment  of  his  peers  or  by  the  law  of  the  land,  and  also  provi^ons, 
more  or  less  extensive,  securing  the  right  of  trial  by  jury.  Such  also 
in  effect  is  the  Fourteenth  Amendment  to  the  Federal  Constitution. 
These  and  other  requirements  of  the  fundamental  law  cannot  be 
violated  in  acts  of  the  le^lature  establishing  and  fixing  the  juri»- 
diction  of  the  corporation  court  or  tribunal.* 

Cttisms  compeUnt  to  he  Local  Judges,  Jurors,  and  WHnettet. 

§748(431).  MoBldpal  Judcei,  Joron,  and  Witnosma.  —  The 
maxim  of  the  common  law  above  adverted  to,  thai  no  one  ahaU  be  a 
judge  in  kis  own  case,'  has  no  jtist  apptication  to  legialaiion  creating 
municipal  courts,  and  investing  them  with  jurisdiction  to  try  com- 
plaints for  breaches  of  municipal  ordinances.  The  mayor,  though  a 
citizen  of  the  corporation,  may  be  clothed  with  judicial  powers  of 
this  character,  and  the  inhabitants,  though  interested  in  a  minute 
degree  in  the  recovery,  are,  or  at  least  may  be  declared,  competent 
witnesses.  In  this  respect  the  common-tbw  rules  have  not  been 
adopted  and  applied  by  the  American  courts  to  our  municipal  cor- 
porations ; '  or  Uie  courts  have  considered  the  common-law  doctrine 

>  Zybtni  V.  Chariaiton,  1  B^  (8.  Court  of  Appeals,   after  alluding  to 

Car.)»82;  Slaughter  i>.  People,  2  Doug.  Heeketh  o.  Biaddock,  3  Burr.   1847, 

(Mich.)   334;    anie,  f  744,  note   and  cited  anle,  f  741,  relied  on  by  the  de- 

caaee;   poit,  S  749.'   A  municipal  court  fendant,  lemarka:   "The  etatutory  au- 

cannot  ait  outside  the  limits  of  the  city,  thority  given  to  the  city  court  to  try  all 

Henhoff  s.  Beveiiy,  43  N.  J.  L.  139.  offenders  axainst  city  ordinances  im- 

'  Supra,  i  741.  pliedly  declares  that,  notwithstanding 

*  Thomaa  «.  Mount  Venion,  9  Ohio,  the  common-law  objection,  it  was  right 

290;  Commonwealth  tr.  Read,  1  Gray  and  proper  to  give  it  the  power  to  en- 

(Maas.),  475;    Lexington  v.  Long,  31  force  the  city  laws  against  all  offenders. 

Ho.  369;    Commonwealth  v.  Ryan,  5  The  intereet  ia  too  minute,  too  alight  to 

Moss.  00;  Cooley  Const.  Lim.  410,  412;  excite  prejudice  against  a  defendant; 

Wheeling  v.  Black,  25  W.  Va.  266.  for  the  judge,  sheriff,  and  jurors  are 

In  Charleston  v.  Pepper,  I  Rich,  members  of  a  corpoiation  of  many 

(8.  Car,)  Law,  364,  the  defendant,  a  thousand  members.     What  interest  of 

noTt^etid^nt  of  the  aiy,  was  prosecuted  value  have  they  in  a  fine  of  twenty 

in  the  dty  court,  established  by  act  of  dollarsT    It  womd  put  a  most  eminent 

the  le^slature,  for  violation  <n  a  city  calculator  to  great  trouble  to  aacertain 

ordinance.     The  defendant  made  the  the  veiy  minute  grain  of  interest  which 

point  that,  as  the  judge  of  that  court,  each  of  these  gentlemen  might  have, 

the  sheriff  and  jurors  were  corporators,  To  remove  so  shadowy  and  slight  an 

and  therefore  intereeted  in  the  penalty,  objection,  the  legislature  thought  proper 

thev  were  incompetent  to  try  the  cause,  to  clothe  the  city  court,  consiatmg  of 

In  needing  this  objection  unsound,  the  its  judge,  clerk,  sheriff,  and  jurors,  with 
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as  to  the  disqualifying  effect  of  interest  upon  jurors  and  witnesses 
as  expressly  or  impliedly  abrogated  by  the  usual  le^lative  or  charter 
provisions  for  the  c(»istitution  of  municipal  courts,  and  conferring 
upon  them  jurisdiction  to  hear  and  try  certun  actions  and  pro- 
ceedings by  and  against  the  municipality.  But  a  distinction  has 
been  well  drawn  between  corporation  courts  proper  and  the  general 
courts  of  record;  and  in  respect  of  ordinary  actions  in  the  latter 
class  of  courts,  a  taxpayer  of  a  municipality  is  incompetent  to  serve 
as  a  juror  v4iere  the  muncipality  is  a  party,  unless  made  competent 
by  le^lative  provision,  expressly  or  by  implication.* 

autboiity  to  ti^  the  defendaat,  and  he  Im  well  that  in  nieh  actions  before 
cannot  now  object  to  it."  Per  CfNeaU,  juoticea  of  the  peace  the  incompetency 
J.,  Chaiiaaton  v.  Pepper,  1  Rich.  (S.  of  juries  on  account  of  interest  is,  by 
CarO  Law,  364;  Ct^rieston  v.  King,  implication,  removed,  for  otherwise  the 
4  McCord  (3.  Oar.},  487;  Corwein  v-  justices  would  be  practically  deprived 
Hames,  11  Johns.  (N.  Y.)  70.  The  of  jurisdiction  to  try  the  causes  which 
mayor  U  not  dUquaiifi^  from  preeiding  are  authoriced  to  be  commenced  before 
in  the  mayor's  court,  before  which  the  them.  CommonweaJth  v.  Ryan,  5  Haas. 
proceedings  are  held,  by  the  fact  that  90.  But  there  is  no  such  practical  dlf- 
ne  is  the  owner  of  a  lot  on  the  atreet  ficulty  in  courts  of  record  held  in  the 
sought  to  be  widened.  Lexington  v.  city-  and  hence  there  is  no  reason  for 
Long,  31  Mo.  369.  The  mayor  and  holding  that  in  actions  tried  in  them, 
council  having  jurisdiction  to  declare  in  which  the  city  is  interested,  the  in- 
what  is  a  nuisance,  the  fact  that  they  competency  of  jurors  on  aooount  i^ 
have  employed  an  attorney  to  prosecute  interest  has  been  removed.  I  tliert^ore 
a  case  does  not  dist^ualify  them,  nor  conclude  that  the  common-law  rule  of 
docs  the  interest  which  they  have  in  incompetency  on  account  ^  interest 
common  with  other  citiseos.  Monte-  applied  to  these  jurors,  and  that  tliOT 
■uma  V.  Minor,  73  Ga.  484.  were  properiy  chJlenged  and  excludeo. 
'  Diveny  ».  Elmira,  61  N,  Y.  606.  Whatever  inconvenience  may  flow  from 
This  was  action  of  tort  in  the  Supremo  such  a  holding  may  be  remedied  by  the 
Court  of  the  State  agaioat  the  city  of  l^islature.  We  must  administer  the 
Elmira  for  damages  to  the  plaintiff  law  as  we  find  it."  51  N.  Y.  612. 
caused  by  a  defective  ndewaJk,  wtiich  And  it  lias  also  been  elsewhere  dc- 
the  city  was  bound  to  repair.  The  cided  that  in  an  action  to  raoover 
question  was  whether  a  taxpayer  of  the  damages  against  a  municipality,  a  reai- 
city  was  a  competent  juror.  It  was  dent  taxpayer  is  not  competent  to  sit 
held  by  the  Commission  of  Appeals  that  as  a  juror  if  challenged  for  cause.  Ful- 
at  common  law  the  interest  of  such  a  weilerv.  St.  Louis,  61  Mo.  479;  Roee«. 
juror  would  be  a  sufficient  abjection  St.  Charies,  49  Ho.  £09;  Johnson  v. 
unless  removed  by  statute,  and  that  aa  Americus,  46  Qa.  80;  but  under  the 
respectA  the  defendant  city  it  had  not  code  of  Gwrr^  this  rule  does  not  obtain, 
been  thus  removed.  Mr.  Comxnissioner  Cartersville  v.  Lyon,  69  Ga,  677.  See 
Eari,  in  delivering  the  judgment  of  the  Omaha  t>.  Olmstead,  6  Neb.  446.  One 
court,  Bud:  "The  charter  of  Elmira  who  is  specially  intereated  in  having  a 
provides  for  the  election  of  justices  of  street  laid  out  held  not  disqualified  to 
the  peace,  clothed  with  authority  to  act  as  a  juror  in  proceedings  for  the 
hear  and  try  actions  in  the  same  manner  taking  of  private  property  tor  the  pur- 
as  justices  of  towns,  and  the  city  may  poses  of  the  street.  Kundinger  v.  Sag- 
sue  before  such  justices  to  recover  maw,  69  Mich.  355.  See  Kemper  9. 
penalties  and  forfeitures,  and  such  suits  Louisville,  14  Bush  (Ky.),  87. 
must  be  tried  like  civil  actions  before  By  statute  of  MaesachiuetU  an  in< 
justices  of  towns.  The  defendants  in  habitant  of  the  city  of  Boston  is  com* 
such  action  may,  of  courae,  demand  petent  as  a  juror  in  such  cases,  but  this 
jury  trials,  and  jurors  must  be  sum-  provision  does  not  make  a  member  of 
mooed  from  the  city,  and  cannot  be  the  common  coundl  of  that  city  com- 
eummoned  elsewhere.    Hence,  it  may  petent.    Boston  v.  Baldwin,  139  Haw. 
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Summary  Proceedmgf  may,  in  Certain  Caaet,  he  authorized.  —  Jvry 
Trial. 

§  749  (432).  flumnuuy  Procednre ;  Jury  TrUl.  —  Proceedings  for 
the  violation  of  municipal  ordinances  are  frequently  tummary  in 
their  character,  and  it  has  been  made  a  question  how  f&r  statutes  or 
charters  authorizing  such  proceedings  are  valid,  especially  where  no 
provision  ia  made  for  trial  by  jury.  This  must  depend  upon  the 
nature  of  the  act  or  omission,  and  upon  the  Constitution  of  the  State 
and  the  extent  to  which  the  power  of  the  legislature  is  therein  re- 
stricted. Offences  against  oniinances  properly  made  in  virtue  of 
the  implied  or  incidental  power  of  the  corporation,  or  in  the  exer- 
cise of  its  legitimate  police  authority  for  the  preservation  of  the 
peace,  good  order,  safety,  and  health  of  the  place,  and  which  relate  ' 
to  minor  acta  and  matters  not  embraced  in  the  public  criminal 
statutes  of  the  StatCj  are  not  usually  or  properly  regarded  as  crimi- 
nal,^ and  hence  need  not  necessarily  be  prosecuted  by  indictment  or 
tried  by  a  jury.*    An  act  of  the  le^lature  authorizing  the  arrest 

315.  The  inhabitants  of  a  town  are  not  Bridgeton  Treas.,  33  N.  J.  L.  213; 
diaqu&lified  from  serving  as  grand  jur-  Johnson  v.  Barclav.  18  N,  J.  L.  1 ;  a.  p. 
roTS  in  presenting  an  indictment  for  Howe  e.  Fkinfield,  37  N.  J.  L.  14S; 
forgery  with  intent  to  defraud  the  town,  ante,  {{  030,  038,  639,  744  ctaag.;  State 
—  the  interest  is  too  [«mote  and  is  dif-  v.  Lee,  2Q  Minn.  445;  Mankato  v.  Ar- 
ferent  from  a  direct  financial  interest-  nold,  36  Hina.  62;  Ex  parte  Schmidt, 
Conunonwealth  v.  Brown,  147  Mass.  24  S.  Car.  363  (quoting  text);  Hound»- 
585.  Knmelion,  J.,  reviews  the  caaes  ville  v.  Fountain,  27  W.  Va.  182,  204; 
and  considers  the  question  with  care.  Hill  v.  Dalton,  72  Qa.  314;  Diveiy  v. 
Juror  not  disqualified  to  nt  on  a  trial  Cedar  Falls,  21  Iowa,  665;  Davenport 
for  a  violation  of  the  ordinance  of  his  Q.  L.  ft  C.  Co.  t>.  Davenport,  13  Iowa, 
own  city.    State  v.  Wells,  46  Iowa,  662.  229;    State  v.  Topeka,  36  Kan.  76; 

■  £x  parte  HoUwedeli,  74  Ho.  395 ;  Monroe  v.  Heuer,  35  La.  An.  1102.  See 
Ex  parte  Fagg,  38  Tex.  Grim.  R.  673,  also  EoUenbeck  t>.  Marahalltown,  92 
589,  citing  text.  Iowa,  21. 

•  Willianu  v.  Aufusta,  4  Ga.  S09;  Treating  of  this  subject,  Mr.  Sedg- 
approved,  Floyd  e.  Eatontoa,  14  Qa.  wick  says:  "Extensive  and  summary 
354, 358 ;  Vasoo  v.  Augusta,  38  Ga.  542 ;  police  powers  are  constantly  exercised 
ante,  {  637,  and  notes;  State  v.  Out-  in  all  tbe  Statn'of  the  Uaion  for  the 
tierrez,  15  La.  An.  190;  Tiemev  v.  repreauon  of  breaches  of  the  peace  and 
Dodge,  9  Minn.  166,  199;  see  St.  Peter  petty  offences;  and  theae  statutes  are 
V.  Bauer,  19  Minn.  327.  332,  where  tbe  not  supposed  to  conflict  with  tiie  con- 
text is  cited  and  the  suoject  considered  etitutional  provisions  securing  to  the 
by  Ripky,  C.'J.;  Byers  e.  Common-  dtizens  a  trial  by  jury."  Stat,  and 
wealth,  42  Fa.  St.  89;  I  Bish.  Cr.  Pr.  Const.  Law,  543,  549;  Cooley,  Const. 
)  758;  State  v.  Conlin,  27  Vt.  318.  Lim.  696.  What  offences  may  be  pro- 
Thus,  in  Netv  Jtrtey,  it  is  held  that  ceeded  against  in  England  in  a  sum- 
legislativeauthoritytomunicipalcourte  marv  manner  are  determined  by  acta 
to  punish  violations  of  ordinances  by  a  of  Pariiament,  and  the  later  acts  in- 
Ihmted  fine  and  imprisonment,  vnlhovt  elude  some  cases  of  serious  crime.  I 
providing  for  a  truu  by  jvry^  is  not  in  Stephen,  Hist.  Cr.  Law,  chap,  iv,  pp. 
eonffict   with   the   constitutional   pro-    122-126. 

vision  that  "the  right  of  trial  by  jury  In  Williams  v.  Augusta,  4  Ga.  609, 
■hall   iHDBiit  inviolate."     HcQ«ar  v.   gupra,  proceedings  before  a  dty  council 
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of  professional  thieves  and  burglars  frequenting  any  nulroad  depot, 
&c.,  in  the  citj  of  Philadelphia,  and  their  commitment  by  the 
ma  or,  without  a  trial  by  jury,  is  not  in  conflict  with  the  provision 
of  the  Constitution  of  the  State  which  guarantees  "that  trial  by  jury 
shall  be  as  heretofore,  and  the  right  thereof  remain  inviolate."  ' 

§  750  (433).  Magna  OharU;  tli«  Fonrtasath  Amondmeat  —  The 
Fourteenth  Amendmmi  to  the  Constitution  of  the  United  States  con- 

for  vioUtJons  of  its  ordinanoefl,  although  tddpal  corporations  are  not  withhi  tha 
puniahAble  hj  fine,  were  oonndered  not  constitutional  gu&nntjr  of  juiy  tiul, 
to  be  "enminal  ea$e*  "  within  the  mean-  and  that  the  right  to  a  trial  by  jury  majr 
ing  of  the  Conatitution  of  Geoiyia,  vest-  be  withheld  by  the  l^ialature  from  new 
ing  the  jurisdiction  of  all  criminal  coMt  offence*,  and  from  new  jitrisdidume 
in  tribunals  other  than  corporation  ereatad  by  statute  without  common- 
oourt«,  the  court  being  of  opimon  that  law  powers,  and  from  proceedings  out 
the  term  "criminal  cases,"  as  used  in  of  the  coarse  of  the  eommon  IttiD.  Rhinee 
the  Constitution,  had  reference  to  such  n.  dark,  51  Pa.  St.  96,  per  Woodward, 
acta  and  omissiona  as  are  in  violation  C.  J.;  Dunmore's  Appeal,  52  Pa.  St. 
of  the  piMic  laws  at  the  State,  and  not  374;  Ewing  v.  Filley,  43  Pa.  St.  384; 
to  violations  of  local  ordinances  made  Van  Swartow  v.  Commonwealth,  24  Pa. 
for  the  internal  police  and  government  St.  131.  See  Barter  v.  Commonwealth, 
of  the  city.  In  this  atat«  the  settled  S  Pa.  253;  poit,  i  755,  and  note, 
rule  ia  that  the  same  act  cannot  by  Such  a  constitutional  provision  does 
twice  punished,  —  once  by  the  mu-  iKit  apply  in  Ifeto  York  to  petty  offence* 
nidpahty  and  once  by  the  State,  —  mode  triable  by  itatute  before  a  court  of 
and  the  rule  ia  adopted  that  the  munid-  apecial  aeedonB.  People  v.  Justices,  74 
pal  power  ends  where  the  right  to  N.  Y.  406.  A  different  view  is,  to  aome 
indict  under  State  authority  exists,  as  extent,  taken  by  the  Supremo  Court  <d 
any  other  rule  would  depnve  the  ao-  Vermont  under  the  Constitution  of  that 
cuaed  of  the  right  t«  a  jury  trial.  Jen-  State,  whose  language  is,  that  "when 
Idaa  v.  Thomasville,  36  Ga.  145;  Vason  an  issue  of  fact  proper  for  cagniiano*  of 
f.  Augusta,  38  Ga.  542,  *upra;  Bavan-  a  jury  shall  be  joined  in  a  court  of  law, 
nah  V.  Eussey,  21  Ga.  80;  ante,  J  586,  toe  pariiea  have  a  right  to  trial  by  jury 
note.  So  in  Miehimn:  Slaughter  v.  which  ought  to  be  held  sacred."  In 
People,  2  Doug,  (lucb.)  334.  Other-  the  opinion  of  the  court,  a  public  oor- 
wise  in  Kenlueky:  Williamson  v.  Com-  poration,  although  the  hability  on  the 
monwealth,  4  B.  Hon.  (Ky.)  146.  corporation  be  created  by  statute,  ia 
Where  a  charter  vested  in  a  municipal  entitied  to  a  jury  trial,  and  therefore 
oflicer  "all  the  power  and  iurisdietion  a  statute  providing  for  a  compulsory 
g^ven  to  trial  justices"  in  tne  State,  it  and  final  reference  raF  a  case  in  its  nature 
was  held  that  persons  charged  with  one  at  commo'ct  law,  is  void;  and  the 
violations  of  ordioances  were  entitled  Constitution  applies  to  all  controversies 
to  a  trial  by  jury  and  to  an  appeal,  fit  to  be  tried  by  a  jury,  although  the 
Beaufort  v.  Ohlandt,  24  S.  Car.  158;  particular  right  was  created  by  statute 
Lexington  v.  Wise,  lb.  363 ;  ante,  { {  586,  enacted  after  the  adoption  of  the  Con- 
830,  637,  745  et  »eq.  stitution.   Plimpton  v.  Somerset,  33  Vt. 

*  Byers  o.  Commonwealth,  42  Pa.  St.  283.  It  would,  perhaps,  be  going  too 
89.  In  this  case  the  extent  of  the  right  far  to  say  that  municipal  corporations 
of  trial  by  jury  at  common  law  is  thor-  are  not  in  any  case  within  the  constitu- 
ougbly  examined  in  a  valuable  opinion  tlonal  guaranty  of  a  trial  by  jury,  and 
by  Strong,  J.,  afterwards  one  of  the  yet  it  would  not  follow  that  provisioD 


justices  of  the  Supreme  Court  of  the  might  not  b 

United  States,  and  the  validity  of  aum'  summary  wa. , 

mary  convictions  sustained.    See  chap-  of  petty  or  police  offences.    People  v. 

ter  on  Ordinances,  ante,  H  630,  634  Justices,  74  N.  Y.  406:  ante,  chap,  iv.; 

637-    The  doctrine  may  be  considered  «upra,  H  630-632,  637,  638;    in/m, 

as  settled  in  Penn*;^vania  that  mu-  f  j  761-755. 
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tains  a  provision  similar  to  that  found  in  most  of  the  State  Constitu- 
tions, "that  no  State  shall  deprive  any  person  of  life,  liberty,  &c., 
without  due  process  of  law."  *  Thus  the  principles  of  Magna  Choria, 
memorable  in  their  assertion,  historic  in  their  associations,  and 
luminous  with  the  light  of  liberty,  are  part  of  the  Fundamental  taw 
of  this  country,  and  they  cannot  be  contravened  in  the  powers  granted 
to  municipalities,  or  in  the  jurisdiction  with  which  municipal  courts 
are  invested,  or  in  the  proceedings  therein  authorized.*  One  of  the 
questions  which  most  frequently  arises  is  whether  the  defendant  is 
entiled  to  a  trial  by  jury,  and  the  cases  on  this  subject  cannot  all 
be  reconciled.*  The  general  principles  applicable  to  its  solution, 
however,  are  plain.  Violations  of  municipal  by-laws  proper,  such 
as  fall  within  the  description  of  municipal  police  regulations,  as  for 
example  those  concerning  markets,  streets,  waterworks,  city  officers, 
&c.,  and  which  relate  to  acts  and  omissions  that  are  not  embraced  in 
the  general  criminal  legislation  of  the  State,  the  legblature  may  au- 
thorize to  be  prosecuted  in  a  summary  manner  by  and  in  the  name 
of  the  corporation,  and  need  not  provide  for  a  trial  by  jury.  Such 
acts  and  omissions  are  not  crimes  or  misdemeanors  to  vbich  the 
constitutional  right  of  trial  by  jury  extends.* 

*  Construed  FortlBnd  v.  Bangor  (vs-  ci&c  providons  declares  &nd  illuBtr&tea, 
grants),  65  Me.  120;   ante,  {_  722.  and  which  ia  the  foundation  principle 

*  The  words  referred  to  in  the  text,  of  Engliah  and  American  liberty,  viz. : 
in  substance  the  same  as  Article  39  of  that  the  Law  as  distinguished  from 
Magna  Charta,  are  the  "essential  aibitraiy  power  or  diacietionary  au- 
dausee,"  being  those  that  "protect  the  thority  u  supreme  over  all ;  .that  all  per- 

Krsonal  liberty  and  property  of  all  sonsfrom  those  in  the  highest  station  to 
«men  by  giving  security  from  arbi-  the  humblest  individual  are  equally  en- 
trary  imprisonment  and  arbitraiy  titled  to  its  protection  and  are  equally 
spoliation.  Hallam,  Hid.  Ages,  II.  bound  to  render  it  obedience ;  that  aU 
324.  "These  three  words  [nuUia  liber  men  are  governed  by  the  geueml  law  of 
homo]  are  worth,"  saya  Lord  ChoAam,  the  land  and  by  that  alone,  and  are 
"all  the  claodca."  In  time  they  came  amenable  only  to  that  law  as  admin- 
to  embrace  eveiy  peraon  in  the  realm,  istered  in  the  judicial  courts;  that  the 
The  eloquent  eulcwium  of  Sir  Jairttt  entire  structure  of  our  poUty,  Consti- 
Mackinlosh  upon  Magna  Charta  is  well  tutions,  and  laws  rests  upon  the  right 
known.  He  justly  says  that  whoever  of  the  individual  to  the  security  and 
appreciates  it  "is  sacredly  bound  to  enjoyment  of  his  freedom  and  his  prop- 
speak  with  reverential  gratitude  of  the  ertv;  that  the  individual  is  everything 
autiion  ot  the  Great  Charter.    To  have  and  the  government  notliing  except  so 

E reduced  it,  to  have  preserved  it,  to  far  as  it  is  an  institution  that  protecte 

ave  matured  it,  constitute  the  im-  hie  libeibee  and  his  rights. 

mortal  claim   of   England  upon  the  *  ATile,   §i   630-632,  and  cases  in 

esteem  i^  mankind."  note;   ]{  634-640,  and  notes;   H  744, 

In  enumerating  its  advantages  and  745-749. 
its  Uesidngs,  it  seems  to  the  author  that  '  Text  quoted  by  the  Supreme  Court 
^r  James  has  omitted  to  notice  its  of  the  United  States  in  Collano.  Wilson, 
crowning  gloiy,  and  that  ia  its  assertion  127  U.  S.  540;  where,  however,  tlie 
of  the  principle  of  such  priceless  value  crime  in  question  —  conspiracy  —  was 
to  manund  which  Magna  Charta  alike  held  not  to  be  included  in  the  class  re- 
in its  origin  and  in  its  general  and  spe-  ferred  to  in  the  text.    See  also  Stato 
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In  England  violations  of  municipal  by-laws  where  the  penally  is 
a  fine,  or  by  authority  of  Parliament  a  fine  and  imprisonment,  have 
always  been  prosecuted  in  a  summary  manner,  although  Magna 
Charla  secures  the  right  of  trial  by  jury.  Summary  prosecutions, 
however,  have  always  been,  it  is  believed,  in  virtue  of  Acts  of  Parlia- 
ment.' The  distinction  there  is  between  offences  known  as  plait  of 
the  crown,  where  the  trial  must  be  by  jury,  and  petty  offences  pun- 
ishable by  fine  or  amerciament  in  the  inferior  jurisdictions.*  And 
a  by-law  with  appropriate  penalties  is  not  necessarily  invalid,  be- 
cause the  party  may  also  be  indicted  for  the  same  act.*  So  here 
where  the  act  or  omission  sought  to  be  punished  by  imprisonment 
under  a  municipal  ordinance  is  in  its  nature  not  peculiarly  an  of- 
fence against  the  municipality  but  rather  against  the  public  at 
large,  and  where  it  falls  within  the  legal  or  common-law  nodon  of  a 
crime  or  misdemeanor,  and  especially  where,  being  of  such  a  nature, 
it  is  embraced  in  die  criminal  code  of  the  State,  then  the  constitu- 
tional guarantees  intended  to  secure  the  liberty  of  the  citizen  and 
the  right  to  a  trial  by  jury  cannot  be  evaded  by  the  nature  of  the 
powers  vested  in  the  municipal  corporation  or  the  nature  of  the 
jurisdiction  conferred  upon  the  municipal  courts.'  If  no  imprison- 
ment for  the  violation  of  the  municipal  regulation  is  authoriznl,  it  is 

D.  FoweU,  97  N.  Car.  417,  and  post,  Libeiman  t>.  Stat«,  26  Neb.  404,  466; 

i  756.  McGear  v.  BridMton  Tieas.,  33  N.  J.  L. 

The  following  caaes  hold  that  in  a  213;    Howe  e.  Flainfield,  37  N.  J.  L. 

proaecution  for  viofo^ng/ a  city  ordinance  145;   Combe  v.  Lakewood,  68  N.  J.  L. 

proper  there  is  no  cmttiiuHonal  right  to  682,  684;   Buffalo  v.  PraBton,  81  N.  Y. 

a  trial  by  jwy,  although  impriBonment  App.  Div.  480,  492 ;   Cranor  v.  All>any, 

be  part  of  the  penalty.     Callan  v.  Wil-  43  Or^.  144 ;  Byera  v.  Commonwealtn, 

son,  127  U.  S.  540,  653,  quoting  {  760 ;  42  Fa.  St.  89 ;   Andeison  v.  O'DoddcU, 

Natal  o.  LouiBiaoa,  139  IT.  S.  621,  624;  29  S.  Car.  355,  366;  Ogden  v.  Hadison, 

Bray    f.    SUte,    140    Ala.    172,    183;  111  Wis.   413.     A  oonstitutionaJ  pro- 

Greeley  o.  Hamman,  12  Colo.  94,  98,  vision    prohibiting    impritanment    far 

citinx   S  749;     Hclnemey  v.    Denver,  deU  does  not  apply  to  imprisonment  for 

17  Colo.    302;    Williams   v.   Augusta,  uan-payment  of  a  fine  loiposed  for  a 

4  Ga.  909 ;    Floyd   v.   Eatonton,    14  violation  of  a  city  ordinance.    Bray  v. 

Ga.  354;    Hill  o.  Dalton,  72  Ga.  314,  State,  140  Ala.  172,  183. 

319;   Littleiobn  v.  Stells,  123  Ga.  427;  >  1  Stephen,  Hist.  dim.  Law,  chap. 

Little  V.   Fort  Valley,    123  Ga.  603;  iv.  p.  122. 

Pearson  e.  Wimbish  124  Ga.  701,  705;  *  Ante,  )  832,  and  authorities  cited 

Duren  V.  Thomsaville,  126  Ga.  1;  Em-  in  note. 

Kria  V.  Volmer,  12  Kan.  622;  State  o.  *  Grant  on  Corp.  S2;    ante,  {  033, 

ipeka,   36    Kan.    76;     Louisville  v.  note. 

WehmhoS,  116  Ky.  812,  826;   Monroe  '  In  re  Rolfa,  30  Kan.  758,  guoting 

V.  Heuer,  36  La.  An.  1192:    State  v.  text,  and  holding  that  maintaining  a 

Fourcade,  45  La.  An.  717 ;  Amite  Gty  nuisance  —  as   iceeping  a    ho^-pen  — 

V.  Holly,  50  Ltt.  An.  627;    In  rs  Cox,  being  at  common  law  a  criminal  af- 

129  Mich.  036;  Mankato  v.  Arnold,  36  fence  for  which  fine  and  imprisonment 

Minn.  62;    State  t>.   Harris,  50  Minn,  may  be  imposed,  one  accused  thereof 

128;    State  v.  Grimes,  S3  Minn.  460;  b  entitled  to  a  jury,  in  a  trial  before  a 

State  V.  Marciniak,  97  Hinn.  355;  106  p<dice-iudffe  under  an  ordinance  of  the 

N.  W.  Rep.  966;    Delaney  v.  Kansas  city.    Stebbins  v.  Mayer,  38  Kan.  673. 
City  Poboe  Court,  167  Mo.  667,  678; 
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clear  that  the  prosecution  is  not  crimidbl,  and  there  is  no  constitu- 
tional right  to  a  trial  hy  jury.  But  if  a  limited  imprisonment 
on  default  of  paying  a  fine,  or  even  as  part  of  the  punishment, 
is  authorized  by  the  legislature,  thb  does  not  necessarily  make 
ihe  case,  if  it  be  for  a  violation  of  a  mere  municipal  regulation, 
one  to  which  the  right  of  a  trial  by  jury  extends.  The  question 
depends  rather,  we  think,  upon  the  intrinsic  nature  of  the  offence.' 
It  is  very  generally  agreed  in  this  country  that  certain  minor 
or  petty  offences  may  be  summarily  prosecuted  and  tried  with- 
out indictment  or  a  jury,  but  there  is  a  class  of  cases  so  near 
the  boundary  line  that  the  courts  have  differed  as  to  which 
side  of  it  they  belong.*  On  the  principles  here  laid  down  those 
which  moat  commonly  present  themselves  may  be  satisfactorily 
determined. 


>  In  re  Cox,  129  Mich.  6£ 

quoting  text.  lUfiBi     Bucn,    lur   uuiAutK,    an    Kdejiiii); 

*  Anit,  J{  630,  632,  uid  note,  634  open  house  after  certain  hours,  and  a 
et  Kg.,  640,  744,  746.  In  En^nd,  varietyof  breaches  of  police  regulatioaH 
under  T&rio<u  Acts  of  Parliament  from  which  will  readily  occur  to  the  mind  of 
an  eariy  period,  certain  raagistrateB  any  one.  Per  Baron  Afartin,  s.  c.  96. 
have  been  authoriied  "to  inflict  in  a  Where  the  proceeding  ia  conducted 
summary  way  penalties  tA  different  with  a  view  and  for  the  purpose  of  ob- 
kinds  upon  a  ^reat  variety  of  offenders,  taining  redress  for  the  violation  of  a 
These  penalties  have  conjdsted  in  the  private  right  only,  the  proceeding  is  a 
infliction  of  fines  of  grmter  or  less  civit  one;  but,  on  the  other  hand, 
amount,  and  sometimes  in  imprison^  where  the  proceeding  is  directed  for  the 
ment,  and  occasionally  in  setting  the  punishment  of  an  offence  which  mili- 
offender  in  the  stocks.  Most  offences  tates  against  the  Keneml  interest  of  the 
created  b^  legislation  of  tiiis  sort  liave  community,  and  lor  the  punishment  of 
consisted  in  the  violation  of  rules  IsJd  the  infraction  of  some  public  duty,  such 
down  for  some  administrative  purpose,  proceeding  is  a  criminal  proceeding, 
and  so  belong  rather  to  administrative  Per  Sr  Atexonder  Coekbam,  in  aiguing 
law  than  to  criminal  law  as  usually  same  case,  p.  86.  It  is  not  an  easy 
understood."  1  Stephen  Hist.  Cr.  Law,  matter  to  draw  a  line,  and  so  be  able  to 
chap,  iv,  p.  122.  fn  the  later  acts  in  decide  on  which  side  of  it  each  case 
England  the  summary  poweis  of  mag-  should  be  placed.  Reference  may  l>e 
istrates  "in  cases  of  serious  crimes  have  made  to  the  fallowing  cases:  Attorney- 
been  considerably  enlarged."  lb.  The  General  e.  Bowman,  2  B,  ft  P.  532,  n.; 
foUowipf  reference  to  some  additional  Attorney-General  v.  Siddon,  1  C.  A  J. 
authorities,  English  and  Canadian,  m-  220;  Huntley  v.  Luscombe,  2  B.  &  P. 
epecting  the  question.  What  u  a  crimeT  530 ;  RaclLhom  v.  Bluck,  9  Q.  B.  691 ; 
is  taken  from  Ctiief  Justice  Harrison's  Cobbett  v.  Slowman,  9  Exchq.  633 ;  Eg- 
Hunicipal  Manual  for  the  Province  of  gington.  In  re,  2  E.  &  B.  717;  Sweeney 
Ontario  (Sthed.,  1878),  p.  312:  v.  Spooner,  3  B.  &  S.  329;    Reeve  n. 

"If  imprisonment  may  in  the  first  Wood^  6  B.  A  S.  364 ;  Attorney-General 

instance  follow  the  conviction,  the  pro-  v.  Sullivan,  32  L.  J.  Eich.  92 ;  Easton's 

seeding  is  in  genenl  looked  upon  as  a  Case,  12  A.  A  E.  646;   Cattel  v.  Ireeon, 

criminal  one.    Per  PUOt,  B.,  Attorney-  E.,  B.4E.91;  Morden  b.  Porter,  7  C.  B. 

General  v.  Radloff,  10  Exch.  84.    There  M.  a.  641 ;  Heme  ir.  Gorton,  2  E.  4  E. 

are  many  crimes,   pmperiy  so  called,  66;    Parker  v.  Green,  2  B.  4  S.  299; 

which  are  liable  to  t>e  punished  on  Lucas  4  McGUshan,  In  re,  29  Upper 

Tummary  conviction.    1  Stephen,  Hist.  Can.  Q.  B.  81;   Queen  n.  Boardmon,  30 

Cr.  Law,  chap,  iv,  p.  122.    But  there  ITpper  Can.  Q.  B.  653 ;  Queen  v.  Roddy, 

are  a  vast  number  at  acts,  which  in  no  41  Upper  Can.  Q.  B.  291." 
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§751  (434).  Oiiminal  OhugM;  Itay  TtUl.~  Where  the  l^;is- 
lature  undertakes  to  confer  upon  the  courts  of  the  corporation,  or 
where  the  corporation  seeks  to  give  to  its  court  Bummary  jurisdic- 
tion to  try  persons  for  acts  which  are  indictable,  or  are  criminal  offences, 
it  not  unfrequently  happens  that  some  provision  of  the  Constitution, 
designed  to  protect  the  rights  or  Uberty  of  the  citizen,  is  violated. 
Thus,  under  a  Constitution  declaring  "that  no  freeman  shall  be  put 
to  answer  any  criminal  charge  but  by  indictment,"  &c.,  and  "that 
no  Freeman  shall  be  convicted  of  any  crime  but  by  the  unanimous 
verdict  of  a  jury  of  good  and  lawful  men  in  open  court,  as  here- 
tofore used,"  an  act  of  the  legislature  which  gives  to  an  officer  of 
an  incorporated  town  the  power  of  trying  assavUs  and  haUeriet, 
or  other  crimes,  is,  in  the  opinion  of  the  Supreme  Court  of  North 
Carolina,  void,  because  it  violates  both  of  these  provisions  of  the 
Constitution.' 

§  752  (435).  Sama  Snb]Mt.  —  A  similar  view  was  taken  in  the 
State  of  Arkansas,  the  Constitution  of  which  provided  that  "no 
man  shall  be  put  to  answer  any  criminal  charge  but  by  present- 
ment, indictment,  or  impeachment;"  and  it  was  held  that  the  legis- 
lature could  not  confer  upon  the  corporation  courts  of  a  city  the 
■power  to  punish  an  assault  and  badery  —  this  being  a  criminal 
charge  —  without  presentment  or  indictment;  and  it  was  conse- 
quently decided  that  the  judgment  of  conviction  of  such  a  court  for 
an  assault  and  batteiy  is  coram  non  judice,  and  constitutes  no  bar 
to  a  prosecution  by  indictment  in  the  courts  of  the  State  for  the 
same  offence.' 

§  753  (436).  Sams  Snbjaet.  —  The  same  doctrine  was  declared 
in  I^Iichigan.    The. Constitution  of  the  State  contained  a  provision 

'  State  V.  Moss,  2  Jones  (N.  Car.)  that  under  the  ktter  article  it  was  com- 
Iaw,  06.  See  Hemey  v.  Dodge,  9  Minn,  peteot  for  the  l^islsture  to  provide  f<» 
16fl.  The  Constitution  of  LouisUina  the  prosecution  of  minor  offences,  with- 
(art.  103)  requires  that  "prosecutions  out  indictment  or  juiy  trial,  in  the  Re- 
shall  be  by  indictment  or  information,  carder's  Court.  State  v.  Guttienet,  16 
The  accused  shall  have  a  speedy  trial  La.  An.  190.  See  Indes,  Critmnal 
by  an  impartial  jury  of  the  vicinaffe."  Offeruxi. 

Another  article    (124)    provides   that  ■  Rector  v.  State,  S  Ark.  187;  Durr 

"the  mayors,  recorders,  Ac,  may  bo  o.  Howard,  6  Ark.  481 ;  Lewis  ».  State, 

commissioned,  and  the  legislature  may  21  Ark.  211.     It  is  held  in  the  some 

vest  in  them  such  criminal  jurisdiction  State   that   a   corporation   court   may 

BB  may  be  necessary  for  the  punishment  punish  a  person  for  using  obscene  Ian- 

of  minor  crimes  and  offences,  as  the  gua^  in  the  streets,  because  such  an 

police  and  good  order  of  the  city  of  New  offence  is  not  declared  criminal  by  any 

Oriean«  may  require."    It  was  neld  that  statute  of  the  State.    Slattery,  In  re,  3 

art.  103  laid  down  the  general  rule,  to  Ark.   484.     See    Index,   Criminai    Of- 

whjcb  art.  124  waa  an  exception,  and  fence*. 
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that  "no  person  shall  be  held  to  answer  for  a  crimiTud  offence  unless 
on  the  presentment  of  a  grand  jury,  except  cases  cognizable  by 
justices  of  the  peace,"  &c. ;  and  by  the  statutes  of  the  State,  the 
keeping  of  a  bawdy-house  was  declared  to  be  aa  offence  punishable 
by  fine  and  imprisonment.  Under  thb  state  of  the  law  the  city  of 
Detroit  was  empowered  by  the  legislature  "  to  make  all  such  by- 
laws and  ordinances  as  may  be  deemed  expedient  by  the  common 
council  for  effectually  preventing  and  suppressing  houses  of  ill-fame 
within  the  limits  of  the  city."  It  was  held  that  the  term  "criminal 
offence"  in  the  Constitution  included  both  felonies  and  misde- 
meanors, and  embraced  the  offence  (which  was  such  both  at 
common  law  and  by  the  statute  of  the  State)  of  keeping  a  house 
of  tU-fame;  and  therefore  an  ordinance  of  the  common  council  pre- 
scribing the  punishment  for  keeping  such  a  house  within  the  city 
and  providing  for  the  trial  and  conviction  of  the  offenders  in  the 
municipal  court  wilhout  ijididment,  was  unconstitutional,  the  judg- 
ment of  the  court  resting  upon  the  principle  that,  under  the  con- 
stitutional provision  quoted,  there  could  be  no  summary  conviction 
under  an  ordinance  for  that  which  is  a  criminal  offence  by  the  gen- 
eral hiws  of  the  State.' 

§  754  (437).  Suae  Sab]«et.  —  So,  by  the  Constitution  of  Texas, 
it  is  provided  that  "in  all  cases  in  which  justices  of  the  peace  or 
inferior  tribunals  shall  have  jurisdiction  of  causes  where  the  penalty 
is  fine  and  imprisonment  (except  in  cases  of  contempt),  the  accused 
shall  have  the  right  of  trial  by  jury,"  and  under  this  it  was  held 
that  the  mayor's  court  could  not  constitutionally  be  invested  with 
power  to  try  summarily,  and  without  a  jury,  a  person  for  assavU 

'  People  V.  SUughter,  2  Doug,  "no  peison  shall,  for  any  indictable 
(llich.)  334,  note;  aud  see  Welch  v.  offence,  be proceeaed afainat  criroinally 
People,  lb.  332.  Under  the  Coiutitu-  t^iiiforn)aition,"and  that  "all  prosecu- 
tion of  California  an  ordinance  pro-  tiona  shall  be  carried  on  in  the  name 
hibiting    persons    from    visiting,    for  and  by  the  authority  of  the  c 


Surpoaee  of  prostitution,  houses  of  ill-  wealth,"  the  l^ialature  may  authorize 
line,  was  sustained,  the  same  "not  a  city  corporation  to  proceed  in  its 
being  in  conflict  with  the  general  laws"  name  against  offenders  for  violating  its 
of  the  State.  He  Johnson,  73  Cal.  228.  ordinances,  and  punish  them  by  fine, 
So  as  to  ordinance  to  suppresg  timtling-  although  the  offence,  as  in  the  case 
houses.  Re  Campbell,.  74  Cal.  20.  So  before  the  court  (an  assault  and  bat- 
as  to  ordinance  making  it  unlawful  to  tery),  is  indictable  under  the  laws  of 
visit  a  place  for  the  practice  of  gam-  the  State.  The  court  regarded  the  pro- 
bling.  Lane,  Ex  parte,  76  C^.  587.  But  ceeding  in  the  name  of  the  corporation 
otherwise  as  to  an  ordinance  against  as  of  a  quati  civil  or  penal  nature,  and 
opium  dens,  as  precisely  the  same  acts  not  as  criminal.  WilliamBon  v.  Com- 
are  made  punisl^ble  by  the  Penal  Code,  monwealth,  4  B.  Mou.  (Ky.)  146;  ants, 
Se  Sic,  73  Cal.  142.  la  KerOucky,  the  fif  236,  637,  746;  supra,  $  749,  note. 
Constitution  of  which  provides  that  Index,  Criminol  Offence*. 
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and  battery,  in  violation  of  the  ordiaances  of  the  corporation,  where 
the  mayor  was  authorized  to  impose  a  fine.' 

§  755  (438).  Same  SnbjMt.  —  In  Zylstra  v.  The  Corporation  of 
Charleston,  it  appeared  that  the  organic  act  of  the  city  gave  to  the 
common  council  power  to  a£Gx  and  levy  fines  for  all  offences  against 
their  by-laws,  and  there  was  no  limitation  of  the  amount  of  the  fines. 
In  this  respect  the  charter  was  silent  The  "Court  of  Wardens" 
(the  corporation  tribunal)  had  the  power  expressly  given  to  it  to 
commit  for  fines  and  penalties.  Under  these  circumstances  the 
corporation  of  Charleston  passed  on  m^dinance  ■prohibiting  the  ex- 
ercise of  the  trade  of  eandie  and  soap  making  ioithhi  the  limits  of  the 
city,  under  a  penalty  of  £100.  Zylstra  was  prosecuted  in  the  Court 
of  Wardens  —  composed  of  members  of  the  city  council  —  for  a 
violation  of  this  by-law,  and  fined  by  this  court  £100.  On  his 
motion  to  obtain  a  prohibiiion  it  was  held,  under  the  Constitution 
of  that  State,  that  the  proceedings  of  the  Court  of  Wardens  were 
void,  not  being  according  to  the  lex  terra  recognized  by  Magna 
Charta,  and  expressly  adopted  by  the  State  Constitution.  And 
the  judges  who  expressed  themselves  on  that  point  were  of  opinion, 
under  the  State  Constitution,  that  that  tribunal  could  not  be  in- 
vested with  a  jurisdiction  greater  than  that  exercised  by  justices 
of  the  peace,  unless  there  was  provision  for  securing  a  trial  by  jury, 
which  in  the  instance  before  the  court  had  not  been  made.' 

§  756  (439).  Wli«r»  th«  Blglit  ol  a  Jmr  Trial  li  glTan  by  AppeaL 
—  It  has,  however,  been  decided  in  the  courts  of  several  of  the 
States  that  although  the  charge  or  matter  in  the  municipal  or  local 
courts  be  one  in  respect  of  which  the  party  is  by  the  Constitution 
entitled  to  a  trial  by  jury,  yet  if  by  an  appeal,  clogged  with  no  un- 
reasonable Testrictiont,  he  can  have  such  a  trial  as  a  matter  of  right 
in  the  appellate  court,  this  is  sufficient,  and  his  constitutional  right 
to  a  jury  trial  is  not  invaded  by  the  summary  proceeding  in  the 

'  BumH  V.  La  Onuige,  17  Tex.  415;  remsrked:    "Now,  if  the  charter  even 

H.  p.   Smith  e.  San  Antonio,   17  Tex.  purported  to   confer  a  power  to  im- 

643.  prison  on  Biunmary  conviction  (for  a 

■  Zylstra  v.  Charieston,   1   Bay  (S.  misdemeanor)  and  without  appeal  to 

Car.),  382.  &  juiv,  it  would  be  so  far  imconstitu- 

In  holding  that  the  charter  of  the  tional  and  void."  Barter  o.  Common- 
city  of  Lancaster  did  not  confer  upon  wealth,  3  Pa.  253. 
the  councila  the  light  to  vest  in  the  A  statute  providing  for  ntmrnory 
mayor  and  aldermen  jurisdiction  to  conviction  for  a  new  oj^enes  before  in- 
convict  Rummaiily,  and  imprison  in  ferior  jurisdietions,  without  a  Ju>y, 
default  of  payment  Of  the  penalty  does  not  violate  the  provision  of  the 
af&xed  to  an  ordinance,  Oibson,  C.  J.,  Constitution  that  "tnal  by  juiy  shall 
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first  instance.'  The  Supreme  Court  of  the  United  States  has,  how- 
ever, emphatically  disapproved  of  this  doctrine,  in  a  case  where 
the  charge  against  the  d^endant  was  criminal  in  its  nature,  affect- 
ing the  public  at  large,  and  was  not  one  of  the  class  of  petty  offences 
which,  at  the  common  law,  may  be  proceeded  against  summarily, 
without  a  jury.*  The  question  came  before  the  court  upon  an  ap- 
plication for  the  writ  of  habeas  corpus  in  favor  of  one  who  had  been 
convicted  in  the  Police  Court  of  the  District  of  Columbia,  of  the 
offence  of  conspiracy,  without  a  jury  which  he  had  duly  demanded.' 

be  a*  hieretojon,  and  the  rwM  thare<^  204;    Alexander  «.  Bennett,  60  N.  Y. 

remain   invioUte."      Van   Swarton   v.  204. 

Commonwealth,  24  Pa.  St.  131.    Ante,        Extent  of  jwUdietion    ItrritoriaUy. 

1  749,  note;  Rhinee  v.  Clark,  51  Pa.  State  v.  Clegg,  27  Conn.  593;  Covill  v. 
St.  96.  See  alao  Boring  v.  Williams,  Phy,  26  ID.  432;  State  v.  McArthur, 
17  Ala.  filO;  Times  v.  State,  28  Ala.  13WiB.383;  Hoago.  Lamont,  60N.  Y. 
165;  Powert,/nTe,2fiVt.261;  Murphy  96. 

V.  People,  2  Cow.  (N.  Y.)  815;   Shirley  '  Stewart  v.  Baltimore,  7  Md.  600; 

V.  Lunenburg,  11  Mass.  379.  Horford  c.  Bsmea,  8  Yerger  (Tenn.), 

As  to  the   right,   under  particular  444;    McDonald  o.   Schell,   6   Seig.   A 

constitutional    and    etatutoiy    provi-  Rawla   (Pa.),  240;    Beers  t>.   Beers,   4 

dons,  to  a  jury  trial,  for  violations  of  Conn.  535;    Jones  v.  Robbina,  8  Gray 

municipal   by-kws.     Thomas  v.   Ash-  (Mass.),   329;     Doigan   n.   Boston,    12 

land,  12  Ohio  St.  124;  Work  o.  State.  Allen    (Mass.),    223;     Sedg.    St.    and 

2  Ohio  St.  296;  Gray  v.  State,  2  Bar-  Const.  Law,  549;  Cooley,  Const.  Lim. 
ring.  (Del.)  76;  Low  v.  CommiBsioners  410.  Text  cited  and  followed.  Em- 
of  Filotaxe,  R.  M.  Charlt.  (Qa.)  302;  poria  v.  Volmer,  12  Kan.  622,  631; 
Green  v.  Savannah,  lb.  368,  371 ;  State  post,  5  1413;  Gaston  v.  Babcock,  8  Wis. 
r.  Guttienez,  15  I^  An.  190;  Tri^y  503;  OgdeD  v.  Madison,  111  Wis.  413, 
tr.  Memphis,  6  Coldw.  (Tenn.)  382;  530,  citing  text;  In  re  Rolfs,  30  Kan. 
Aide,  fS  744,  749.  758;     In  re  Jahn,   55   Kan.   694,  698, 

Junadiction  of  mayor's,  reoorder'a,  citins  text;    In  re  Kinsel,  64  Kan.  1; 

and  poliix  courts  under  ttahOet  or  epeciai  Topeka  o.  Kersch,  70  Kan.  840^  648. 

ehariert.    Commonwealth  v.  Pindar,  11  Conectness  of  views  expressed  in  the 

Met.  (Mass.)  539;    Commonwealth  t>.  text, questioned.  Mclnemey v. Denver, 

Roark,  8  Cush.  (Mass.)  210;    Same  o.  17  Colo.  302,  309. 

Emery,   11   Cush.   (Mass.)  406;    Elder  ■  Callan  e.  Wilson,  127  U.  S.  540. 

n.  Dwight  Manufacturing  Co.,  4  Gray  ■  Callan  v.  Wilson,  127  U.  S.  540; 

(Mass.),  201;   State  v.  Ricker,  32  N.  H.  aupro.     Mr.  Justice  Harlan,  delivering 

179;  MyeiBV.  People,  26111.  173;  Rice  in  this  case  the  opinion  of  the  court, 

D.  State,  3  Kan.  141;  State  o.  Young,  said:   "It  [conspiracy]  is  an  offence  of 

3  Kan.  445;  Malone  v.  Murphy,  2  Kan.  a  grave  character,  affecting  the  public 
250;  Gnv  t>.  State,  2  Barring.  (Del.)  at  large,  and  we  are  unable  to  hold 
76;  Hutcnings  f,  Scott,  4  Halst.  (N.  J.)  that  a  person  charaed  .with  having 
218;  Cincinnati  v.  Gwynne,  10  Ohio,  committed  it  in  this  District  is  not  en- 
192;  14  Ohio,  250,  403;  Markle  v.  titled  to  a  iuiy,  when  put  upon  his 
Akron,  14  Ohio,  586;  Weeks  v.  For-  trial.  The  junsdiction  of  the  Police 
man,  16  N.  J.  L.  237;  Trucbelut  o.  Court,  as  d^ed  by  existing  statutes, 
Charieston,  1  Nott  A  HcC.  (S.  Car.)  does  not  extend  to  the  trial  of  infamous 
227;  Thornton  c.  Smith,  1  Wash.  (Va.)  crimes  or  offences  punishable  by  im- 
R.  106;  McMullao  v.  Charleston,  1  Bay  prisonment  in  the  penitentiaij.  But 
(S.  Car.),  46;  Zylstra  v.  Charleston,  the  argument  made  in  behalf  of  the 
lb.  382;  Willis  v.  Booneville,  28  Mo.  government  implies  that  if  Congress 
543;  Fayette  v.  Shafroth,  25  Mo.  445;  should  provide  the  Police  Court  with 
Bill  V.  Coming,  15  N.  Y.  297;  Landers  a  grand  jjury,  and  atithoriie  that  court 
V.  Stat«n  Island  Railroad  Co.,  53  N.  Y.  to  try,  without  a  petit  jury,  all  persons 
450;  Goodrich  v.  Brown,  30  la.  291;  indicted,  —  even  for  crimes  punish- 
Petuuylvania  Ball,  In  re,  5  Fa.  St.  able  by  confinement  in  the  peniten- 
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The  distinction  is  sharply  drawn  by  the  Supreme  Court  in  the  ease 
cited,  between  offences  essentiaily  criminal,  affecting  the  public  at 
large,  and  -petty  offences  which  at  the  common  law  may  be  proceeded 
against  in  a  summary  manner,  which  latter  would  include  violations 
of  municipal  ordinances  concerning  local  affairs  in  respect  of  matters 
non-criminal  in  their  nature.  This  distinction  would  appear  to  be 
sound,  and  the  doctrine  of  the  Supreme  Court  is  consonant  with 
the  established  and  traditionary  regard  of  our  jurisprudence  for 
the  rights  of  the  citizen  and  for  the  trial  by  jury  in  criminal  cases. 
To  this  extent  only  is  the  doctrine  of  the  Supreme  Court  in  neces- 
sary conflict  with  the  judgments  of  the  State  courts  referred  to  in 
the  text.> 

§  757  (440).  Eevliory  Pow«r  ot  tli«  Saparlra  Oonrts;  Bsriew  of 
Proceedings  by  Superior  Tribunals.  —  With  respect  to  inferior  juris- 
dictions, the  right  to  review  their  proceedings  by  the  superior  tribunals 
will  not  be  tal^en  away  unless  the  intention  of  the  legislature  to  this 
effect  13  expressed  with  unequivocal  clearness.  The  authorities 
cited  in  the  note  will  show  the  great  length  to  which  the  courts  go 
in  preserving  the  right  to  review  the  proceedings  of  subordinate 
tribunals,  administered  frequently  by  men  without  professional  or 
judicial  knowledge  or  experience.  A  declaration  by  the  statute  con- 
cerning an  inferior  tribunal,  that  its  proceedings  "shall  be  final 
and  conclusive,"  or  "without  appeal,"  &c,,  will  not  deprive  a  party 

tiaiy,  —  Huch  leeiHlation  would  not  bo  ri(;ht  to  be  tried  by  a  jury,  in  an  appel- 

an  invasion  of  the  canstitutioQal  right  late  court,  after  he  h&s  been  once  (ully 

ot  trial  by  jury,  provided  the  accused,  tried  otherwise  than  by  a  jury,  in  the 

after  being  tried  and  sentenced  in  the  court  of  original  jurisdiction,  and  sen- 

PoUce  Court,  is  given  an  unobstructed  tenced  to  pay  a  fine  or  be  imprisoned 

right  of  appeal  to,  and  trial  by  jury  for  not  paying  it,  does  not  satisfy  the 

in,   another   court   to   which  the   case  requirements     of     the     Constitution. 

may  be  taken.     We  cannot  assent  to  WSen,   therefore,   the  appellant  was 

that   interpretation    of    the   Constitu-  brought  before  the  Supreme  Court  of 

tion.    Except  in  that  class  or  grade  of  the  District,  and  the  fact  was  disclosed 

offences  called  petty  offences,  which,  that  he  had  been  adjudged  guittr  of 

according  to  the  common  law,  may  be  the    crime   of   conspiracy    charged   in 

proceeded    against   summarily  in  any  the  information  in  this  case,  without 

tribunal    legally    constituted   for   that  ever  having  been  tried  by  a  jury,  he 

purpose,   the  guarantee  of  an  impar-  should    have    been    restored    to    his 

tial  jury  to  the  accused  in  a  criminal  liberty."    The  Supreme  Court  of  the 

prosecution,    conducted   either  in   the  District  had  previously  expressed  its 

name,  or  by  or  under  the  authority,  doubt  upon  the  question.     In  re  Fry, 

of  the  United  States,  secures  to  him  3  Mackey  (D.  C),  135.    See  also  /nrs 

the  right  to  enjoy  that  mode  of  trial  Dana,  7  Benedict,  1. 
from  the  first  moment,  and  in  what-        '  It   is   certainly   very   difficult   to 

ever  court  he  is  put  on  trial  for  the  define  in  view  of  the  English  Ic^isla- 

ofTence    cha^d.      In    such    cases    a  tion  what  are  such  petty  offences.    1 

judgment    oT  conviction,    not    based  Stephen,   Hist.   Cr,   Law,  chap.  jv.  p. 

upon  a  verdict  of  guilty  by  a  jury,  is  122,  where  the  history  and  character 

void.     To  accord  to  the  accused  a  of  such  legislation  are  given. 
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of  the  right  of  review  by  certiorari,  error,  or  the  proper  proceed- 
ing.' But  where  it  is  declared  with  respect  to  o  court  of  general  and 
superior  jurt^idiction,  as  of  the  Su[H«me  Court  of  New  York,  that 
its  action  (for  example,  in  confirming  appraisements  for  openiDg 

'  Sex  V.  CommiBsioiiers  of  Fens,  2  ferior  tribunalB  and   bodies  not   ac- 

ICeble,  43;    Rex  r.   Moreley,  2   Burr,  cording  to  the  course  of  the  common 

1040;   Lawton  v.  Cambridge,  2  Caines  law  has  been  long  exercised  in  Eag- 

(N.  Y.),  179,  181 ;   Starr  v.  Rochoerter  land,  as  well  as  in  this  country.    The 

Trustees,  6  Wend.  (N.  Y.)  564;    Peo-  power  haa  been  jealously  maintained, 

rde  v.  New  York,  2  Hill  (N.  Y.)i  S;  and    has    been   deemed   necessary   to 

llemey  v.  Dodge,  9  Uina.  166;  Heath,  prevent  oppression.    There  are  certain 

In  re,  3  Hill  (N.  Y.).  42,  S2,  and  cases  classes  of  questions  which,  by  common 

dted    and    reviewed    by    Cotetn,    J.;  understanding,  from  time  immemoriot, 

Camden  t>.  Block,  65  Ala.  236.  belong  to  the  course  of  the  judicial 

A  kindred  subject  is  treated  in  the  inquiry  under  the  laws  of  the  land, 
chapter  on  Municipal  Officers:  "Special  The  conunoa  law  and  the  various 
Tribunal  to  determine  Election  Con-  charters  and  bills  of  rights  recognized 
tests  for  Municipal  Offices,"  ante,  i  and  assured  the  right  to  such  an  in- 
•  377,  and  it  is  there  shown  that  the  quiry;  and  the  Constitution,  in  ap- 
ordinaiy  constitutional  provision  that  portioning  the  judicial  power,  as  well 
the  jutucial  power  shall  be  vested  in  as  in  affinoing  the  immunity  of  life, 
certMn  courts  does  not  disable  the  liberty,  and  property,  has  always  been 
l^ialature  from  providing  that  the  understood  to  guaiantee  to  each  citizen 
council  of  municii»i  cotporatious  may  the  right  to  have  bis  title  to  property, 
finally  determine  the  validity  of  the  and  other  1^^  priviWes,  determined 
election  of  corporation  officers.  New  by  the  general  tribun^  of  the  State. 
Orleans  v.  Monan,  7  Martin  (La.),  These  municipal  coui1«,  so  far  as  they 
N.  8.  1;  Stat«  V.  Fitzgerald,  44  Mo.  425;  act  under  dty  by-laws,  are  not  de- 
Ewine  v.  FilW,  43  Pa.  St.  384;  State  signed  to  decide  between  man  and 
ti.  Jotmson,  17  Ark.  407.  But  the  man,  or  to  administer  general  laws. 
supervisory  jurisdiction  of  the  superior  They  are  ordained  to  prevent  disorder 
courts  will  not  be  held  to  be  taken  in  matters  of  local  convenience,  and 
away  by  mere  negative  words.  Grier  v.  to  ovulate  the  use  of  public  and  quan 
Shackleford,  Const.  Rep.  642;  State  a.  pubhc  easements,  so  as  to  prevent  con- 
Fitzgerald,  fy'ai  Commonwealth  v.  fusion.  If  in  exercising  this  power 
McCloekey,  2  Hawle  ^a.),  3SS ;  Stiahl,  they  can  incidentally  decide  upon  the 
/nre,  16  Iowa,  3S9;  Btat«  V.  Funck,  17  rights  of  private  property  bo  as  to 
Iowa,  36£;  Bateman  v.  M^owan,  1  determine  its  enjoyment  without  le- 
Het.  (Ky.)  533;  Wammack  v.  Hollo-  view,  there  would  seem  to  be  a  prac- 
way,  2  AJa.  31 ;  Hummer  v.  Hummer,  3  tical  annihilation  of  the  right  to  resort 
G.  Greene  (Iowa),  42 ;  State  v.  Mariow,  to  the  general  tribunals  and  the  com- 
15  Ohio  St.  114;  Attorney-General  v.  mon  law."  Per  Camrtbeil,  J.,  Jackson 
Corporation  of  Poole,  4  Mylne  &  Cr.  r.  People,  0  Mich.  Ill,  117.  Further 
17;  Attorney-General  v.  Aspinall,  2  see  chap,  xxxi.,  po<f,  S  1591  et  seg. 
Mylne  A  Cr.  613;  Parr  v.  Attorney-  An  appeal  from  inferior  tribunals 
General,  8  CI.  &  F.  409;  Taylor  v.  does  not  exist  unless  plainly  given. 
Americus,  39  Ga.  59;  State  v.  Kempf,  People  v.  Police  Justice,  7  Mich.  45G; 
69  Wis.  470;  post,  chaps,  xxix.,  xxx.,  Conboy  v.  Iowa  City,  2  Iowa,  90;  Mus- 
xxxi.;  po*t,  S  1692.  catine  e.  Steck,  7  Iowa,  505:   Dubuque 

The   Supreme   Court   of   MuJiigan,  v.  Rebman,  1  Iowa,  444;    McGarty  v. 

in  reviewing,  on  certiorari,  the  legality  Demtng,  51  Conn.  422,  where,  however, 

of  a  conviction  of  a  defendant  in  the  the  charter  denied  the  right  of  an  ap- 

recorder's   court   on   a   complaint   for  peal.     Certiorari,  on  the  other  hand, 

violating  a  municipal  ordinance,  speak-  will  lie  unless  plainly  denied,  or  other 

ing  of  the  ertent  of  the  reviaory  power  epecific   remedy   be  given.      Cunning- 

o/ Us  mpertor  frt^TuiIs,  and  the  nature  liam  c.  BquireSj  2  West  Va.  422;   poii, 

and  purposefl  of  the  munici;]al  tribunals,  \  1047,  and  chap,  xxxi.,  on  Remedies 

says:      The  power  of  reviewing  upon  against   Illegal   Corporate   Acts,   poat. 

certun-ari  juoicia]   proceedings  of  in-  Index— Certtorort;  Remedy. 
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stxeets,  or  under  a  railroad  act)  "shall  be  final  and  conclusive  upon 
the  parties  interested  and  upon  all  other  persons,"  the  light  of  ap- 
'  peal,  which  would  otherwise  exist,  from  Uie  decision  of  such  court 
to  a  still  higher  tribunal,  as  to  the  Court  of  Appeals,  is  destroyed.' 
A  charter  provision  to  the  effect  that  appeab  and  writs  of  error  from 
judgments  of  the  mayor,  iu  cases  arising  under  the  charter,  should 
only  be  allowed  in  cases  where  the  fine  was  over  five  dollars,  was 
considered  as  evincing  the  legislative  intention  that  in  cases  where 
the  fine  was  under  that  sum  the  judgment  should  be  final,  and 
hence  a  writ  of  prohibition  will  not  lie  to  restrain  its  collection,  nor 
can  it  be  reviewed  on  certiorari} 

§758(441).  Sama  Sabjact.  —  In  Virginia  it  is  decided  that 
in  a  proceeding  before  the  mayor  or  a  justice  to  impose  a  penalty 
on  a  party  for  obstructing  a  street,  the  mayor  or  justice  cannot,  if 
the  defendant  bona  fide  sets  up  title  to  the  land  claimed  as  a  street, 
inquire  into  the  validity  of  the  claim,  the  court  holding  that  by 
the  principles  of  the  common  law  {which  are  not  changed  by  the 
statutes),  a  bona  fide  assertion  of  title  to  property  or  to  an  incorpo- 
real hereditament  or  real  franchise  ousted  the  jurisdiction  of  these 
inferior  magbtrates  or  tribunals.* 

'  Canal  and  Walker  Streeta,  In  re,  Iowa,  £05;  Buck  e.  Dannnbackei, 
12  N.  Y.  406;  New  York  CentwJ  R.  37  N.  J.  L.  359;  8l.  Peter  v.  Bauer,  19 
Co.  V.  Marvin,  11  N.  Y.  276.  Minn.    327;     Goldthwute    v.    UonU 

'  Wertheimer  v.  BoonvUle,  29  Mo.  gomery,  SO  Ala.  486.  See  chtq).  irm., 
254.  poll. 

*  Warwick  v.  Blayo,  15  Gratt  (Va.)  A  town  officer  who  holds  in  custody 
623.  To  the  same  effect,  see  Jackson  a  peieon  committed  by  a  verbal  order 
V.  People,  S  Hich.  Ill ;  Grand  Rapids  of  a  poUce  magistrate  for  non-payment 
V.  Hughes,  15  Mich.  54.  See  chapter  of  a  fine  imposed  for  the  breach  of  a 
on  Streets.  What  record  of  conmdion  town  ordinance,  acts  not  only  without 
before  corporation  officers  or  courts  authority,  but  in  violation  of  law. 
should  show.  Keeler  c.  Milledge,  24  Odell  Iruateee  v.  Bchroeder,  58  UL 
N.  J.  L.  142;    Muscatine  r.  Steck,  7  353. 
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had  at  this  place  to  the  rigtUa  aTid  liabilitie3  of  the  municipality  aa 
concerns  iisdf  and  the  party  witk  whm,  it' contract  rather  than  in 
other  respecta.  It  is  of  course  impossible  to  lay  down  a  ripd  botind- 
ary  line,  and  incidentally  it  will  be  neoessary  to  discuss  to  some  ex- 
tent the  rights  and  remedies  of  the  citizens  and  taxpayers  in  conned 
don  therewith;  but  in  this  chapter  it  is  njot -intended  to  examine 
in  detail  any  branches  of  the  law  other  than  the  power  of  a  muni- 
cipality to  contract,  the  effect  of  transcending  it,  the  method  in 
which  the  contract  is  made,  the  performance  of  the  contract,  the 
rights  and  liabilities  of  the  contracting  parties,  sub-contractors, 
laborers,  and  materialmen,  and  such  matters  as  are  properly  inci- 
dent to  these  topics.  We  have  already  discussed  ^e  legislative 
power  over  and  in  respect  of  contracts  inade  by  municipal  corpora- 
tions,' and  also  the  restrictions  upon  and  qualifications  of  the  power 
to  contract  resulting  from  constitutional  provisions  limiting  and 
restricting  the  power  to  incur  debt.*  The  mode  of  enforcing  the  eon- 
tracts  of  municipal  corporations  will  be  considered  hereafter.'  In 
this  chapter,  also,  it  is  not  intended  to  discuss  those  contractual 
obligations  of  a  municipality  which  are  in  the  nature  of  securities, 
viz.,  municipal  bonds,  warrants,  and  certificates  of  indebtedness. 
These  obligations  will  be  considered  in  separate  chaptera.*-  It  has 
also  been  found  expedient  to  discuss  separately  contracts  by  the 
municipality  for  a  supply  of  water  or  light,  which  are  usually  made 
either  in  connection  with  and  as  a  part  of  a  grant  of  the  franchise 
or  privilege  to  use  the  streets  of  the  city  for  pipes,  mains,  and  electric 
light  poles  and  wires,  or  with  the  recipients  of  such  grants  from  the 
city  or  from  the  State.* 

§  771  (443).  Xxt«nt  of  Power  to  maka  Oontracti;  and  how  eon* 
foiTod.  —  In  determining  ike  extent  of  the  power  of  a  municipal  cor- 
poration to  make  contracts  generally,  and  to  make  the  particular 
contract  under  consideration,  and  in  ascertaining  the  mode  in  which 
the  power  is  to  be  exercised,  the  importance  of  a  careful  study  of 
the  charter  or  incorporating  act,  and  of  the  general  le^slation  of 
the  State  on  the  subject,  if  there  be  any,  cannot  be  too  strongly 
urged.  Where  there  are  express  provisions  on  the  subject,  these 
will,  of  course,  measure,  as  far  as  they  extend,  the  authority  of  the 
corporation.  The  power  to  make  contracts,  and  to  sue  and  be  sued 
thereon,  is  usually  conferred,  in  general  terms.  In  the  incorporating 

'  See  anU,  chapters  iv.  and  viU.  ranta,  and  chapter  xx.  on  Hunidpal 

•  See  onK,  ch&pter  vi.  Bondi. 

■  See7>o«(,chaptersxxix.,xxxi.,xxxiL       *  See  po«(,  chapter  on  Public  Utili- 

■,   cnapt        ■      ""    "'""  """ 


'  See  pott,   cnapter  xix.  on  War-  t 
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act.  But  where  die  power  b  confened  in  this  manner  it  is  not  to 
be  construed  as  authorizing  the  tnaklug  of  contracts  of  all  descrip- 
tions, but  only  such  as  are  necessary  and  usual,  fit  and  proper,  to 
enable  the  corporation  to  secure  or  to  carry  into  effect  the  purposes 
for  which  it  was  created;  and  the  extent  of  the  power  will  depend 
upon  the  other  provisions  of  the  charter  or  statute  prescribing  the 
matters  in  respect  of  which  the  corporation  is  authorized  to  act.  To 
the  extent  necessary  to  execute  the  special  powers  and  functions 
with  which  it  is  endowed  by  its  charter  there  is,  indeed,  an  implied 
or  incidmtal  avthority  to  contract  obligations,  and  to  sue  and  be 
sued  in  the  corporate  name.' 

'  1  Kyd,  69,  70;  2  Kent  Com.  224;  city  on  the  Uke.  MiUer  v.  MUwaukee, 
Angell  &  Amea,  ii  110,  271;  Galena  i>.  14  Wia.  842;  approved,  arguendo,  by 
Corwith,  48  111.  423;  Straus  v.  Eagle  Cote,  J.,  in  Clason  v.  MUwaukee,  30 
Ins.  Co.,  fl  Ohio  St.  59;  Chaffee  e.  Wis.  316,  321.  Supra,  j  503,  note. 
Gmnger,  6  Mich.  51;  Douglass  v,  Ltgialaiive  power  tmer  ■munvxpaX  con- 
Virginia  CitT,  5  Nev.  147;  Goodrich  o.  trae(«,  an(«,  chap,  iv.;  Grant  v.  Da  veil' 
Detroit,  12  Mich.  279 ;  B&nk  of  Colum-  port,  36  Iowa,  396. 
bia  t>.  PatterBon,  7  Cranch,  299;  Sie-  The  city  of  Bichmond  possessed,  un- 
brecht  t>.  New  Orleans,  12  La.  An.  496;  der  its  charter,  all  the  usual  powers  of 
Bateman  v.  Ashton-uudei^Lyne,  3  municipal  corporations,  including  the 
H.  k.  M.  322;  Nowell  v.  Worcester,  9  power  to  contract  and  be  contracted 
£>xch.  457.  Indianapolis  n.  Indianap-  with,"  and  its  council  was  specially  em- 
olia  Gas  Co.,  66  Ind.  396,  approviog  powered  "to  pass  all  by-lawa  which 
text;  Moatcomerjr  County  e.  Barber,  they  shall  deem  necessary  for  the  peace, 
45  Ala.  237;  Smith  v.  Stephan,  66  comfort,  convenience,  good  order,  good 
Md.  381 ;  Galveston  n.  Loonie,  54  Tex.  morals,  health,  or  safety  of  the  city,  or 
517.  Concerning  certain  8p«ctal  pmoera,  of  the  people  or  property  therein."  In 
see  aide,  chap.  viiL  April,  1865,  in  anticipation  of  the  evac- 

Under  general  authority  to  make  all  nation  of  the  dty  by  the  confederate 
contracta  neceaaary  for  its  Welfare,  a  army  and  the  entry  of  the  national 
city  may  contract  for  uafer-u«rjt«.  forces,  the  ctti/  council  ordered  Uie 
Cabot  V.  Rome,  28  Ga.  50;  see  Wells  v.  destrudion  of  all  the  liquor  in  the  city, 
Atlanta,  43  Ga.  67.  A  contract  grant-  and  pledged  thefalthof  the  city  for  the 
ing  the  exclv»ite  right  U>  /umisA  water  to  payment  of  its  value.  It  was  decided 
a  city,  made  under  a  power  "to  provide  by  the  Court  of  Appeals  that  under  the 
a  supply  of  water,"  sustained,  and  the  provision  of  the  charter  above  men- 
citv  was  enjoined  from  granting  the  tioned  the  council  had  authority  to 
rignt  to  lay  pipes  to  anotner  company,  make  the  order  and  pledge,  and  hence 
on  the  ground  that  its  power  was  ex-  the  city  was  responsible  lor  the  -valiie 
hausted.  Atlantic  G^  Watr  -Works  of  liquor  destroyed  under  the  order  of 
V.  Atlantic  City,  39  N.  J.  Eq.  367.  the  council.  Jones  c.  Richmond,  18 
See  Index,  Monopolies;  Water  and  Gratt.  <Va.)  517.  The  same  question 
Water'Workt.  Duty  and  power  of  upon  the  same  resolutions  of  the  city 
municipality  as  owner  of  tpafer-inorita.  council  was  presented  to  the  United 
McKnight  v.  New  Orleans,  24  La.  An.  States  Supreme  Court  in  Richmond  v. 
412;  Grant  e.  Davenport,  36  Iowa,  Smith,  15  Wall.  (U.  S.},  429;  and  it 
390;  Hale  v.  Houghton,  8  Mich.  458.  followed,  without  examination  into  its 
May  contract  for  lighting  elreett,  &e.  correctness,  the  exposition  of  the 
Indianapolis  r.  Indianapolis  Gas  Co.,  charter  avea  by  the  State  court  in 
6d  lad.  396.  For  grading  ttreets.  Jones  v.  Richmond,  supra.  Upon  the 
Sturtevant  v.  Alton,  3  McLean,  393.  general  principles  of  construction,  the 
To  build  »ideu)alk».  Wyandotte  v.  author  doubts  whether  the  order  for 
Zeitz,21Kan.  649;  lAwrencev.  EUlam,  the  destruction  of  the  liquora  was 
II  Kan.  499,  appro- ing  text.  For  within  the  scope  of  the  corporate  pow- 
'.'breakwater"  to  protect  streets   of  a   ers  of  the  city.    Anie,  jj  237,  238,  239, 
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§  772  (444).  Oontncta  with  Hnnicipal  Offlesn;  HdiuiuT  Ba- 
UtioiM.  —  It  is  a  well-established  and  salutary  doctrine  that  he  who 
is  intrusted  with  the  business  of  others  cannot  be  allowed  to  make 
such  business  an  object  of  pecuniary  profit  to  himself.  This  rule 
does  not  depend  on  reasoning  technical  in  its  character,  and  is  not 
local  in  its  application.  It  is  based  upon  principles  of  reason,  of 
morally,  and  of  public  policy.  It  has  its  foundation  io  the  very 
constitution  of  our  nature,  for  it  has  authoritatively  been  declared 
that  a  man  cannot  serve  two  masters,  and  is  rect^ized  and  enforced 
wherever  a  well-regulated  system  of  jurisprudence  prevails.'  The 
law  will  in  no  case  permit  persons  who  have  undertaken  a  fiduciary 
character  or  a  charge  to  change  or  invert  that  character  by  leaving 
it  and  acting  for  themselves  in  a  buaness  in  which  their  character 


under  government  therein  set  up  b;, ^. ^ 

United  Statee  military  authority,  held  contract  tor  the  disohacse  of  a.  pur^ 
valid.  Prather  d.  New  Orle&ns,  24  La.  public  duty,  —  such  a  contract  aa  in 
An.  41.  Special  prohibition  in  a  city  case  of  perionnanc«  it  can  enforce  coin- 
charter  construed  to  extend  to  all  con-  pensation  for,  or  for  non-performance 
traei»  of  "'I'  to  the  city.  Greffory  v.  exnoee  itself  to  litUsility.  It  canoot  use 
Jersey  C3ty,  34  N.  J.  L.  390.  WEere  an  public  funds  in  any  such  direction.  .  .  - 
executory  contract  with  a  municipal  At  the  same  time,  when  it  has  in  its 
coiporation  is  not  in  its  natuie  neces-  possessioR  inBtnimentalitiee,  and  hites 
aaray  perwinal,  as,  for  example,  a  coo-  employees  for  the  puipoee  of  diacharg- 
tract  lor  cleaning  streets,  it  may,  cor-  inx  some  public  dut^,  I  see  no  reason 
tainly  with  the  assent,  express  or  im-  why,  when  the  exigencies  of  public 
plied,  of  the  city,  6e  amiqned,  if  there  duties  do  not  require  the  use  of  those 
be  no  restriction  on  the  nght,  and  the  instrumentalities  and  employees,  it 
city  rettuni  the  personal  obligation  of  may  not  make  a  valid  contract  to  use 
the  original  contractor  and  of  bis  th^  in  some  private  service.  .  .  . 
sureties.  Devlinn.New York,63N. Y.8.  And,  generally  speaking,  when  public 
No  corporation  can  make  a  valid  con-  dutj;  does  not  interfere  with  private 
tract  not  to  exerdae  ■part  of  Ihe  franckiM  service,  a  city  may  make  a  vahd  con- 
committod  to  it  by  the  State  for  public  tract  for  the  use  of  its  inatrumentali- 
puipoees.  St.  Louis  i;.  St.  Louis  Gas-  ties  in  the  latter.  .  .  .  The  testimony 
light  Co.,  5  Mo.  App.  484,  529.  See  shows  that  the  city,  through  its  officers, 
opinion  of  the  Supreme  Court  of  Mix-  luu  been  in  the  tiabit  of  making  these 
iouri  on  Appeal,  in  the  case  last  cited;  contracts  and  receiving  compensation 
nnd  see  ante,  J{  244,  246,  661,  and  poet,  therefor;  and  havingmade  that  abusi- 
§  1236;  see  also  Index  — Delegation  of  riess,  so  to  speak,  having  received  gain 
PiMic  Powers.  from  such  contracts,  it  does  not  lie  in  its 

In  The  Maggie  P.,  25  Fed.  Rep.  202,  mouth  to  say  now  that  there  was  no 
it  appeared  that  the  city  of  St.  Louis,  officer  authonied  by  ordinance  to  make 
which,  by  its  charter,  had  general  con-  this  kind  of  contract." 
trol  ojier  the  harbor  and  improvement*  '  Toronto  v.  Bowea,  4  Grant 
therein,  including  power  "to  keep  the  (Canada),  489,  where  the  subiect  is 
wharf  and  the  river  along  the  shore   fully    considered.      The   neneral   prin- 

free  from  wrecks  and  other  improper   ciplfs  r'   ' —   — ' •■■  — "■•   iJun"- 

obst ructions,"  entered  into  a  ootttraet   tfCttana    

with  the  owner  of  a  steamboat  which   persons' sus[arBft^T1 

bad  gaak,  to  lite  Ihe  eiii^g  harbor  boat  in  apply  to    niunipin»r     ■■|-,-,iir|, 

pumping  out  the  loreek,  for  a  conudera-   Chose'    principles     as     expounded     _ 
tion;     and    the    question     was    pre-   treatises  on  such  subjects  the  loader  ia 
sented  whether  the  city  could  be  held  further  referred. 
liable  for  damages  caused  by  its  failure 
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binds  tbem  to  act  for  others.  The  appUcadon  of  the  rule  may  in 
some  instances  appear  to  bear  hard  upon  individuals  who  have  com- 
mitted no  moral  wrong;  but  it  is  essential  to  the  keeping  of  all 
parties  filling  a  fiduciary  character  to  their  duty,  to  preserve  the  rule 
in  its  integrity,  and  to  apply  it  to  every  case  which  justly  falb  within 
its  principle.'  The  principle  generally  applicable  to  all  officers  and 
directors  of  a,  corporation  is  that  they  cannot  enter  into  contracts 
with  such  corporation  to  do  any  work  for  it,  nor  can  they  subse- 
quently derive  any  benefit  personally  from  such  contract.'    To  deny 

'  Port  T.  Russell,  36  Ind.  60;  Tippe-  violent    pretnimption,    under    all    the 

canoe  Countj  Com'ra  v.  R^nolda,  44  ciroumstances  of  this  case,  that  when, 

Ind.  509;   Macon  v.  HuS   60  Ga.  221;  just  after  Mr.  S.  had  made  the  impres- 

York   BuildingB   Co.   v.   MackeDzie,   8  sion    on    the    supervisors    of    Wright 

Brown  P.  C.  42;    Liquidator,  Ac.  v.  Couaty  that  their  case  was  hopeless, 

Coleman,  L.  R.  6E.  A  1.  Apj>.  Cas.  189;  Mr.  C.  app^red  in  Wright  County,  he 

Aberdeen  R.   Co.  v.  filaikie,   1  Macq.  had  some  infonnation  of  a   different 

App.  CasBB,  461.     See  full  review  of  character  on  which  he  acted,  and  which 

autnorities   in   Gardner  ti.   Ogden,   22  was  not  communicated  to  the  iuper- 

N,  Y.  327;    Butts  v.  Wood,  37  N.  Y.  visora.    We  are  not  convinced  that  any 

317,   and   caaea    cited;    McGr^or  v.  false  representations  were  made  by  the 

Ixwmsport,  79  Ind.  166;   Fort  Wayne  agenta  or  officers  of  the  emigrant  com- 

V.  Roaenthal,  76  Ind.   156;    Emignnt  pony.    But  the  impreeaion  made  upon 

Co.  e.  Wright  Co..  97  U.  8.  339.     In  us  by  the  whole  testimony  is  that  the 

thia   case   tne   Supreme   Court   of  the  officers  and  citizens  of  the  county  were 

United  Stat«a,  by  Mr.  Justice  Miller,  in  in  groaa  ignomnce  of  the  nature  and 

declaring  a  contract  void,   says;    "It  value  of  what  they  were  selling;  that 

appears  that  for  some  time  before  this  the  emigrant  company,   on  the  other 

contract  waa  made  the  county  had  been  hand,  were  well  informed  in  r^;ard  to 

urging  her  claim  to  swamp  lauds  before  both,  and  withheld  this  information 

the  department  at  Waahii^ton,  through  unfairly  from  the  officers  of  the  county. 

Mr.  S.,  who  acted  aa  her  agent.    A  abort  That  IM  sudden  diattge  of  the  rdation- 

time  before  this  contract  was  made  Mr.  thip   of  Mr.   S.   from  an  limuccessjvl 

8.  informed  the  authorities  of  the  county  laent  of  Ihe  county  to  a  eucceagftd  agetU  of 

that  their  claim  had  been  rejected,  and  the  compaTiy  requiree  an  explanation 

that  this   rejection   was   accompanied  toAtcA  hat  lu^  heen  toMtfactoriiy  given. 

by  the  announcement  of  a  rule  which  That  the  fact  that  all  parties  knem  they 

lut  but  little  to  hope  for  on  the  part  of  were  dealing  tniih  a  trutt  fund  devoted  bij 

the  county.      Very  shortly  after  this  ihe  doner  to  a  specific  purpose  demanded 

Mr.  C,  as  the  agent  of  tne  emigrant  the  utmosl  good  fatth  on  the  part  of  the 

company,    made    his    appearance    in  jmrchaser.    That  ao  far  from  this  there 

Wright  County  and  procured  the  con-  is  a  proviaon  for  a  diversion  of  the  fund 

tract  we  have  mentioned.     Aa  soon  as  to  other  purposes,  a  gross  inadequacy 

this  was  done,  Mr.  S.,  aa  the  agent  of  of    consideration,     and     a    successful 


I  of  other  counties  with  »  Cases,  supro,  note  I.  But  to 
whom  the  company  had  siniUar  con-  this  general  principle  the  United  States 
tracts,  inauguisted  proceedings  to  Supreme  Court  has  recognized  that 
procure  the  reveisal  of  the  rule  an-  there  may  be  exceptions.  A  director, 
nouncod  by  the  department.  Succeed-  for  example,  may  be  the  only  peiaon 
ing  in  this,  he  presented  the  renewed  whowilladvancemoney  to  the  corpora- 
claim  of  Wright  County,  and  secured  tion  to  save  it  from  bankruptcy  or 
the  allowance  of  several  hundred  acres  great  damage,  and  his  action  in  ao 
still  unsold  in  the  county,  and  money  doing  may  oe  valid,  and  even  com- 
and  scrip  for  six  thousand  acres  to  be  mendable,  and  the  contract  is  not  nccea- 
located  elsewhere  in  lieu  of  swamplands  sariiy  invalid.  Twin-Lick  Oil  Co.  v. 
•old  by  the  government.     It  is  not  a  Marbury,  91  U.  S.  587,  and  especially 
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the  applicadoD  of  the  rule  to  municipal  bodies  would,  in  the  opinion 
of  the  Canadian  chancery  court,  whose  views  we  adopt  and  approve, 
be  to  deprive  the  rule  of  much  of  its  value;  for  the  well  working  of 
rf  (he  municipal  system,  throu^  which  a  Urge  portion  of  the  affairs 
1 1  of  the  country  are  administered,  must  depend  very  much  upon  the 
freedom  from  abuse  with  which  they  are  conducted.  Nothing  can 
more  tend  to  correct  the  tendency  to  abuse  than  to  make  abuses  un- 
profitable to  those  who  engage  in  them,  and  to  have  them  stamped 
as  abuses  in  courts  of  justice.  The  tendency  to  abuse  may  in- 
deed be  in  part  corrected  by  public  opinion;  but  public  opinion 
itself  is  actal  upon  by  the  mode  in  which  courts  deal  with  such 
abuses  as  are  brought  within  their  cognizance.*  It  is  contrary  to 
good  morals  and  public  policy  to  permit  a  municipal  officer  to  enter 
into  contractual  relationt  with  the  municipality  of  which  he  is  an 
officer.' 

The  principles  of  the  common  law  and  of  equity  are  generally 
supplemented  and  made  more  emphatic  by  statutory  enactments  pro- 
hibiting any  municipal  qfficer  from  being  interested  directly  or  tn- 
diredly  in  any  jnunicipal  contract  »[  in  th^  rpnditioji  n*  ••-•^r-f^tnr 
the  municipality  outside  of  those  required  from  him  by  virtue  of  his 
office.  The  statutes  usually  make  a  violation  of  their  provisions  a 
criminal  offence  entailing  a  forfeiture  of  office  as  well  as  punish- 
ment by  fine  or  imprisonment,  and  they  frequently  declare  that  ail 
contracts  entered  into  in  violation  of  their  provisions  shall  be  void.* 
Such  statutes~are  declaratory  of  and  in  aid  of  the  principles  of  the 

pp.  688-591.  In  auch  and  amilarcaaea  strictly  construed,  and  cannot  be  ex- 
it is  otten  at  the  bottom  more  a  ques-  tended  by  iinplicatton  beyond  ita  t«rmB. 
tion  of  jgoodfaithjhoneBt  piirpoHes,and  Hence,  when  the  statute  merely  pro- 
beneficial  consequences  tnan  of  mere  hibita  public  ofBceis  from  being  in- 
nominal  relation  of  the.  parties.  terestea  "inany  contract  for  the  sale  or 

'  Toronto      v.     Bowea,     4     Grant  furnistung  of  materiab  and  suppUee," 

(Canada),    489 ;    aff'd   on    appeal,    6  it  does  not  include  within  its  operation 

Grant,   1,  and  by  the  privy  counci],  a  contract  to  sell   lands.     Trainer  d. 

11  Moore  P.  C.  C.  463,  also  cited  infra.  Wolfe,  140  Pa.  279.    An  election  com- 

See  Bihar's  Hun.   Mumml   (Canada,  mufumer  within  a  city,  appointed  by 

1900),  47,  114,  U5.  the  Kovernor  to  an  ofRce  created  by 

'  Beebe  v.  Supervisors  of  Sullivan  the  Iwislature  whose  functions  apply 
County,  64  Hun  (N.  Y.),  377,  aff'd  on  toall elections, ianotacifuofficerwithin 
opinion  below,  142  N.  Y.  631 :  Bay  v.  such  a  statute.  State  c.  Meier,  96  Ho. 
Davidson,  133  Iowa,  688.  It  is  the  App.  160.  A  stockholder  and  secretary 
dutf  of  the  court  to  take  cognizance  of  of  a  corporation  supplying  light  to  a 
the  illegality  of  any  such  contract  of  its  city  is  within  the  prorubition,  and  is  dis- 
own motion.  Northport  v.  Northport  qualified  to  hold  office,  although  he 
Town  Site  Co.,  27  Wash.  643.  was  elected  a  member  of  the  council 

*  In    Indiana,  such  a  statute  was  after  the  contract  was  made.     Ckim- 

strictly  enforced.    Case  v.  Johnson,  91  monwealth  v.   DeCamp,   177  Pa.   112. 

Ind.  477;  approved  Benton  v.  Hamil-  The  tvrety  o/  a  city  treasurer  held  to  be 

ton,  110    Ind.  294.     But  as   such  a  disqualified  to  bold  office.    Common- 

■tatut«  is  highly  penal,  it  must  be  wealth  v.  Allm,  70  Pa.  St.  466. 
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common  law,*  though,  aa  we  shall  see,  some  diSerence  in  the  result- 
ing consequences  of  the  illegality  appears  in  the  decisions.* 

§  773.  Same  8ub]oet;  Dliqaalif;ing  Xnt«roit;  Baraltlng  limUWy. 
—  At  common  law  and  generally  under  statutory  enactment,  it 
is  now  established  beyond  question  that  a  c<mtra4d  made  by  an 
officer  of  a  mvnicipaiity  vjitk  himself,  or  in  which  he  is  interested,  is 
contrary  to  public  policy  and  tainted  with  illegality;  and  this  rule 
applies  whe&er  such  officer  acts  alone  on  behalf  of  the  municipati^, 
or  as  a  member  of  a  board  of  council.*    Neither  the  fact  that  a  mo- 

»  NuDemacber  if.  Louisville,  98  Ky.  West  e.  Beny,  98  Ga.  402;   Hoots  v- 

334:    Jacquefl  v.  Louisville  (Ky .),  106  Toledo  Independent  District,  65  Eowtt, 

S.  W.  Rep.  308.  654;  WeitE  v.  Dee  Mdnes  Independent 

The    New    York    Commission    of  District,  87  Iowa,  81;  Nuneinacberii. 

Appeals  regarded  an  act  of  tlie  leg^sla-  Louisville,    98    Ky.    334;     O'Neil   v. 

ture,  making  it  unlawful  for  a  >n«m6er  Flannagan,  98  Me.  426;    Goodrich  «. 

of  tile  comjium  councii  to  become  a  con-  Waterville,S8  Maine,  39;  GawD.Ash^ 

tractor  under  any  contract  authorised  ly,  105  Mass.   173;    Stone  t>.  Bevaiu, 

by  the  council,  and  declaring  such  con-  88  Minn.  127 1   Noxubee  County  Hard~ 

tract  to  be  void  at  the  instance  of  the  ware  Co.  n.  Macon,  90  liim.  636;  43  So. 

city,  aa  but  declaratory  of  the  common  Rep.  304;  McElhinney  v.  Superior,  32 

law,  which  on  grounds  of  public  policy  Neb.  744;    Harrison  v.  Elizabeth,   70 

vrohibite  a  trustee  from  contracting  taWi  N.   J.   L.   591;    Btroud   n.   Consumers 

niiruelf.    Accordingly  where  the  plain-  Water  Co.,  56  N.  J.  L.  422;  Brown  v. 

tiff,  a  member  of  the  council,  voted  for  Woodbridge  Lighting  Diet.,  71  N.  J.  L. 

a  resolution  to  appropriate  money  to  79;    Matter' of  Plattsbuigh,  27  N.  Y. 

celebrate  the  Fourth  of  July,  under  App.  Div.  353;    Heugbes  v.  Board  of 

which  resolution  a  committee  of  the  Education,  37  N.  Y.  App.  Div.   180; 

'      I    employed    the    plaintJFF    to  Snipes  v.  Winston,  126   N.   Car.  374; 


appropriation  of  money  for  this  purpose  25  Wis.  551.  A  contract  made  bj^  a 
to  oe  valid  under  tbe  charter)  tnat  the  fflajror,  while  in  office,  with  the  city 
plaintiff's  employment  was  against  council,  to  lease  a  city  pafk  for  five 
public  policy  and  void,  and  tluit  he  years,  and  for  an  annual  sum  paid  him 
could  not  recover  agaiost  the  city  for  to  keep  the  park  in  repair,  held  to  be 
the  fair  value  of  the  use  of  the  horses  against  public  pobcy  and  illegal. 
and  carriages  furnished  by  him.  Smith  Hacon  v.  HuS,  60  Ga.  221.  Tbe  em- 
V.  Albany,  61  N.  Y.  444.  ployment  of  a  member  of  the  board  of 

'  A  municipal  officer  not  a  member  supervisors  <u  an  attorney  to  take  pro- 
of the  council  may  recover  for  services  ceedings  on  behalf  of  the  county  to 
outside  the  scope  of  his  official  em-  recover  moneys  not  accounted  for  by 

Eloyment  when  they  are  rendered  by  the  county  treasurer  is  contrary  to 
im  pursuant  to  a  valid  contract  with  public  policy  and  void.  Beebe  v. 
the  dty,  although  an  ordinance  pro-  Supervisors  of  Sullivan  County,  64 
hibits  municipal  officers  from  being  Hun  (N.  Y.),  377,  aff'd  142  N.  Y.  831. 
interested  in  anv  cit^  contract  or  from  A  powndmaeter  appointed  and  em- 
teceiving  from  the  city  any  compensa-  ployed  by  a  city  cannot  recover  from 
tioQ  other  than  his  salary.  When  the  the  city  on  an  vnvlied  contrail  for  use 
city  makes  an  express  contract  with  and  occupation  oi  premises  furnished 
him,  the  operation  of  the  prohibitory  by  him  tor  a  public  pound.  Macy  v. 
ordinance  is  suspended  so  far  aa  that  Duluth,  68  Minn.  452.  A  member  of 
transaction  is  concerned.  Klemn  v.  the  council  or  board  of  aldermen  cannot 
Newark,  61  N.  J.  L.  112.  be  employed  by  that  board  to  supep- 

•  Santa  Ana  Water  Co.  v.  San  intend  the  street*  for  a  stipulated  eom- 
Biiena Ventura,  65  Fed.  Rep.  323;  pensation.  Snipes  v.  Winston,  120 
Findlay  v.  FerU,  66  Fed.  Rep.  427;  K.  Car.  374.   But  the  fact  that  tbe  dtf 
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jority  of  the  votes  of  a  coundl  or  board  in  favor  of  the  contract  are 

cast  by  disinterested  officers,'  nor  the  fact  that  the  officer  interested 

couDcil  has  eontmcted  witli  one  of  its  necessarj  to  the  maldng  of  the  con- 
raembera  to  construct  a  street  improve-  tract  (ConuooDwealth  v.  Allen,  70  Pa. 
meat  will  not  defeat  an  ossswmmt  levied  St.  465 ;  UiUord  v.  Uilford  Water  Co., 
(or  the  purpose  of  payiiur  for  the  124  Pa.  610;  Commonwealths.  DeCamp 
improvement.  Roberta  v.  First  Nat'l  177  Pa.  112),  the  Supreme  Court,  held 
Bank,  8  N.  D.  C04.  See  alao  Lawrence  in  opposition  to  the  text  that  the  fact 
«.  KiUam,  II  Kans.  499.  Contra,  that  one  member  of  the  council  voting 
Capron  v.  Hitchcock,  98  Cal.  427 ;  for  an  ordinance  authorizing  or  apprav- 
HcManuB  v.  Echeeie,  116  I^  72.  If  a  ing  a  contract,  is  disqualified  by  in- 
mumcipal  officer  only  orders  an  article  tereat  in  the  contracting  party,  does 
by  authority  of  the  city  and  advaneei  not  neceesaiily  tender  the  ordinance 
mortey  to  pay  (or  it,  he  is  not  within  and  contract  void,  if  the  contract  is 
the  prohibition  of  a  statute  forbidding  otherwise  legitimate  and  valid  and  a 
contracts  with  a  city  officer  to  furnish  majority  of  toe  council  without  reckon- 
articles.  Anna  v.  O'Callahan,  3  111.  App.  ing  the  interested  votes  voted  for  the 
176.  A  member  of  a  council  who  tuia  orainance  and  authoiiied  and  approved 
participated  in  passing  an  ordinance  the  contract.  Uarshall  v.  Ealwood 
for  a  public  improvement  may  rtMign,  Gty,  189  Pa.  348.  This  decision  was 
and  after  his  resignation  has  been  tendered  under  the  principle  of  the 
accepted,  may  bid  for  the  contract  common  law  that,  in  the  absence  (rf  a 
without  violatmg  any  niinciple  of  law.  statutory  provision  declaring  tbe  con- 
Whit«  V.  Alton,  149  111.  626.  But  if  tract  to  be  void,  such  contract  is  only 
gas  is  furnished  to  a  city,  not  under  any  voidable,  and  not  void. 
txprett  eontrod,  but  under  the  duty  in  In  London  Electric  Lighting  Co.  v. 
the  gas  company  by  operatum  of  law  to  Mayor,  Ac.  of  London.  82  I«w  Times 
fumiah  it  to  the  city  upon  demand,  the  (N.  B.),  £30,  it  was  held  where  a  oom- 
oity  is  liable  for  the  reasonable  v^ue  missioner  of  seweis  or  a  member  of  the 
thereof,  although  the  mayor  of  the  city  board  of  aldermen  or  of  tbe  common 
ia  a  stockholder  in  and  president  of  the  council  of  the  city  of  London  is  inter- 
gas  company,  and  although  the  city  ested  in  a  cont^ax^t  made  by  the  ccon- 
charter  may  prohibit  its  officers  from  missioneis  of  seweia  with  a  corponktion 
being  interested  in  any  contracts  or  fay  b^ng  a  stockholder  therein,  the 
sales  to  the  city  involving  the  payment  contract  is  not  invalidated  th^by. 
of  monev  from  its  treasury.  This  Great  weight  was  attached  by  the  court 
result  f oUowB  from  the  fact  that  tbe  to  tbe  fact  that  it  had  not  been  proved 
duty  to  furnish  gas  to  the  city  devolved  that  any  ocuumismoner,  alderman,  or 
upon  the  company,  not  by  virtue  of  common  councilman  who  was  a  stock- 
any  contract,  but  oy  operation  of  law,  holder  in  the  contracting  cotporationa 
and  hence  the  laws  govqming  ordinary  took  part  in  the  negotiatjona  for  or 
contracts  resting  in  the  volition  of  the  settlement  of    anv  of  the  contracts  or 

Srties   thereto    has    no    application,  conveyances,  ana  to  the  further  fact 

pital  Gas  Co.  v.  Young,  109  Cal.  140.  that  the  commissioners  of  sewers  and 

'  West  Jersey  Traction  Co.  v.  Board  common    councilmen    were    very    nu- 

of  Works,  S6  N.  J.  L.  431;    Drake  v.  meroua,  there  being  91  of  tbe  former 

Elizabeth,  69  N.  J.  L.  190;    People  d.  and  200  of  the  latter,  and  it  could  not 


Ovetyssel,  11  Mich.  222.  Although  be  inferred  that  ownership  of  stock  by 
'here  seems  to  be  respectable  authority  unr  one  or  more  specific  individuals 
1  opposition  to  the  statement  of  the   afiected  the  delibeiations  or  proceed- 


text,  the  author  believes  that  the  text  ings  of  these  bodies. 
correctly  states  the  general  rule  of  the  In  California,  the  rule  seems  to  be 
law,  and  that  the  cases  apparently  adopted  that  'ii  a  contract  can  be 
conflicting  therewith  test  upon  special  sustained  by  the  votes  of  a  disin- 
drcumstances  which  make  them  ex-  teieeted  majority,  the  fact  that  one  of 
ceptiona  tfs  the  general  rule  as  not  the  members  of  the  board  is  interested 
being  within  its  purpose  or  policy,  therein  and  voted  for  it  will  not  avoid 
In  Pennsylvania,  after  it  had  been  it.  Reclamation  Dist.  v.  Turner,  104 
held  that  a  contract  was  void  where  the  Cal.  334 ;  Wickersham  «.  Crittend«i,  93 
votes  of  the  interested  officers  were  Cal.  17;    San  Di^o  v.  San  IM^go  A 
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did  not  participate  in  the  proceedings,  necessarily  relieves  the  con- 
tract from  its  vice.*  The  fact  that  the  interest  of  the  offending  officer 
in  the  invalid  contract  is  ^^fjv"^  and  is  vsrysma^  is  immaterial.^ 
The  stattdory  prok3>iiion  is  frequently  so  mde  m  its  terms  as  to 
prohibit  any  officer  from  contracting  with  the  municipality  whether 
he  takes  part  in  the  making  of  the  contract  or  not.* 

It  is  impossible  to  lay  down  any  genera!  rule  defining  the  Ttatta-e 
of  the  interest  of  a  munmpal  ofjieer  which  comes  within  the  opera- 

L.  A.  R.  Co.,  44  Cal.  106;  Lower  Kngs  public  official,  and  discharge  or  refuae 
River  ReclMuatioD  Dist.  tr.  HcCuJta,h.  to  discharge  the  dutes  of  his  trust  at 
124  Ctll.  175.  S.  P.  Twin-Lick  Oil  will,  and  as  beat  subservea  his  private 
Co.  V.  M&rbury,  91  U.  S.  S87.  In  interests.  He  is  a  part  of  the  board  of 
BuriMtt  i>.  Athens  (Teon.  Ch.  App.).  auperviBOrs;  it  ta  his  act,  and  he  can- 
69  8.  W.  Rep,  667,  a  firm  of  attomeya  not,  as  a  supervisor,  make  a  contract 
was  employed  to  render  servicea  for  a  with  himself  as  a  private  citizen." 
dt7,  bv  a  resolution  which  required  the  *  Foster  v.  Cape  May,  SO  N.  J.  L.  78. 
voteoione  of  thepartnera  who  wasalao  •  See  Capron  p,  Hitchcock,  98  Cal. 
an  alderman  to  constitute  a  majority  427 ;  Case  t>.  Johnson,  91  Ind.  477,  489; 
in  its  favor.  The  court  held  the  em-  Greenfield  v.  Blacky  Ind.  App.  645: 
ployment  ille^,  because  the  partner  82  N.E.  Rep.  797.  The  appointment  or 
participated  in  the  employment,  but  employment  of  a  chief  clerk  of  a  bureau 
declared  that  it  did  not  mean  to  say  of  city  revenue  in  the  finance  dcpart- 
the  board  could  not  make  a  contract  ment  of  a  city  as  an  instructor  in  the 
of  employment  of  the  fiim  if  be  did  evening  high  school,  his  duty  being  to 
not  participate  in  it.  In  Junkins  v.  lecture  three  evenings  in  each  weclc  of 
Doughty  Fatls  Union  School  Dist.,  39  the  school  term,  renders  him  directly 
Me.  220,  it  was  held  that  a  majority  of  interested  in  the  delivei;  of  the  lectures 
a  committee  appointed '  by  a  school  in  the  evening  high  school,  and  is 
district  to  purctiase  a  site  and  erect  a  therefore  within  a  provision  of  the 
Bchoolhouse  might  employ  one  of  the  charter  which  declares  that  no  clerk  of 
members  of  the  committee  to  erect  the  any  department  or  officer  of  the  corpora- 
schoolhouse.  In  this  case  the  decision  tion  shall  be  or  become  directly  or  in- 
was  made  upon  the  groimd  that  the  directly  interested  in,  or  in  tne  per- 
contracting  member  contracted  as  an  tormance  of,  any  contract,  work,  or 
individual  and  was  at  liberty  to  do  so.  bumness  the  expense  price  or  considera- 
^Jjunemacher  «.  Louisville,  98  Ey.  tion  of  which  is  payable  from  the  city 
334.  In  Beebe  v.  Supervisors  of  treasury.  McAdam  v.  Mayor,  Ac.  of 
Sullivan  County,  64  Hun  (N.  Y.).  377  New  York,  36  Hun  (N.  Y.),  340.  An 
(aiT 'don opinion  below,  142  N.  Y.  631),  examiner  in  lunacy,  under  an  appoint- 
where  the  emploifnent  of  a  member  oj  a  ment  made  by  the  departments  of 
boonf  o/ supervisors  OS  aUom«!/ was  held  charities  and  corrections,  who  is  en- 
to  be  ill^al,  Herrick,  J.,  said:  "It  is  titled  to  receive  a  monthly  compenaa- 
said  in  the  case  before  us  that  the  super-  tion  as  an  officer  of  the  department  in 
visor  who  was  employed  did  not  vote  which  he  has  been  appointed,  is  within 
on  the  question  of  bis  own  employment  a  statute  such  as  that  above  referred 
or  upon  the  au<Ut  of  his  bill ;  that  does  to,  and  if  he  is  appointed  to  a  second 
not  cure  the  evil;  the  infiuence  upon  office  in  another  department,  such 
bis  fellow  members  is  the  same ;  his  appointment  is  not  only  in  violation  of 
constituents  are  entitled  to  his  judg-  a  provision  of  the  charter  that  no 
meat  in  making  contracts,  to  his  person  shall  hold  two  city  or  county 
scrutiny  in  passing  upon  accounts,  and  offices,   except   as   expressly   provided 

I  to  his  unbiased  and  disinterested  efforts  by  the  act,  but  also  renders  him  directly 

in  both;     and  he  cannot  make  the  interested  in  the  performance  of  wortc 

violation  or  n^ect  of  the  duties  he  the    expenses    of    which    are   payable 

owes  to  his  constituents  the  means  of  from  the  city  treasury.    Fitch  v.  Mayor, 

voHdating  an  otherwise  illegal  act ;  he  Ac.  i^  New  Yoric,  40  Hun  (N.  Y.), 

cannot  put  on  and  off  the  garb  of  a  512. 
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tioD  of  these  principles.  Any  direct  or  indirect  interest  in  the  subject 
matter  is  sufficient  to  taint  the  contract  with  illegality,  if  the  interest 
be  such  as  to  affect  the  judgment  and  conduct  of  the  officer  either 
in  the  making  of  the  contract  or  in  its  performance.  In  general  the 
disqualifying  interest  must  be  of  a  pecuniary  or  propnetaiy  nature.* 

Contracts  tuitk  prma  in  which  a  member  of  the  council  or  other 
municipal  officer  is  a  partner  fall  within  the  principle,  and  the  interest 
of  the  officer  therein  will  taint  any  such  contract  with  illegality.'    A 

'  Wbere  a  statute  speaka  of  "in-  affect  its  validity.    Hence,  the  fact  that 

terest"   or   being   "interested,"   it   in  a  village  tniatoe  was  the  father  of  the 

general,  but  not  always,  means  a  pecu-  contractor  did  not  disqualify  him  from 

niary  or  piroprietary  interest  by  wluch  a  acting    on    the    proposed    contract, 

person  will  gain  or  lose  sotnething,  in  Lewick  v.  Gla^er,  116  Mich.  493.    The 

contradistinction  to  general  sympathy,  fact  tliat  the  cUy  trtgineeF  is  relaUd  to  a 

feeling,    or    bias.      Northampton    v.  cootractor  for  street  improvements  does 

Smith,  11  Hetc.  (Mass.)  390 ;  HcGiath  not  render  the  contract  invaUd  where  it 

t>  People,  100  HI.  464;  Evans  v.  Eaton,  does  not  appear  that  the  engineer  is 

7  Wheat.  3£6;  State  i>.  Sutton,  74  Vt.  interested  in  the  contract  either  directly 

12;  Foreman «.  Mariaima,  43  Ark.  324;  or  indirectly.    Cason  v.  Lebanon,  153 

Taylor  v.  Normal  Com,  of  Hwhways,  Ind.  567.     The  fact  that  a  brother  of 

88  111.  526;   Chicago,  B.  &  Q.  R.  Co.  «.  the  mayor  has  a  personal  interest  in  a 

Kellogg,  54  Neb.  13S;  Sauls  t>.  Freeman,  contract  with  the  city  does  not  raise 

24  Fla.  209^  Bowman's  Csse,  67  Mo.  any  preeumption  that  the  contract  is 

146.    See  Burton  v.  United  States,  202  tainted    with    ill^aUty.      Devlin    v. 

U.  S.  344,  and  cases  cited,  in  dissenting  Mayor,  kc.  of  New  York,  4  Hisc  (N.  Y.) 

opinion  of  Mr.  Justice  Brmoer.     See  100.    See  also  Southaid  v.  Boyd,  fil 

generally  as  to  the  nature  of  the  dis-  N.  Y.  177. 

qualifying  interest,  Harrison  v.  Eliza-  '  McManus  v.  Scbeele,  116  La.  72. 

beth,  70  N.  J.  L.  591.    An  agreement  An  action  at  law  on  a  contract  tor 

by  a  member  of  the  omncil  to  indenmify  the  sale  of  goods  by  a  trading  partner- 

tne  contractor's  surety  against  loss  on  ship  of  which  a  parbier  is  also  a  member 

the  contract  is  sufficient  to  eetablish  of  the  municipid  council  may,  where  the 

the  interest  of  such  member  in  the  contract  is  not  executed,  be  resisted  on 

contract.    O'Neil  v.  Flann^an  98  Mo.  the   ground   of   the   interest   of   such 

426.    A  member  of  a  council  who  lends  member.    Brown  v.  Lindsay,  35  Upper 

money  to  the  coittractor  to  enable  him  Canada    Q.    B.    509.      An    interest 

to  perform  the  contract  and  takes  an  acquired   by    a   councilman    afUir    the 

assignment  of  the  oontiact  as  security,  eontratt  has  been  awarded  by  becoming 

is  inteiested  tber^  within  a  statutory  a  partner  of  the  contractor  is  within 

?Tolubition.  Hunnings  v.  Williamson,  the  prohibition.  McManus  v.  Scheele, 
1  Q.  B.  D.  533.  A  turety  is  a  person  116  La.  72. 
who  is  indirectly  interested  in  a  con-  A  member  of  the  board  of  aldermen  is 
tract  within  the  meaning  of  a  statute  vntere^ed  in  a  contract  with  the  city 
prohibiting  municipal  officers  from  where,  being  a  partner  in  a  firm  which 
Wng  directljr  or  indirectly  interested  previously  to  his  election  bad  con- 
in  any  municipal  contract.  Hatter  of  tracted  to  supply  the  city  with  coal, 
Clamp,  33  N.  ¥.  Misc.  250.  See  also  the  other  partner  of  that  firm  refrained 
O'NeU  o.  Flannagan,  98  Me.  426.  A  from  making  a  bid  to  continue  to 
anmcHrnan  is  interested  in  a  contract  sbpply  the  city  with  coal  upon  an 
when  he  is  a  stockholder  and  businem  agreement  with  the  successful  con- 
manager  of  a  lumber  company,  and  as  tractor  that  if  he  got  the  contract  the 
such  manager  sold  to  the  contractor  finn  would  receive  half  the  profits. 
the  material  to  construct  the  improve-  Bell  u.  Quin,  2  Sandf.  (N.  Y.)  146.  If 
menta  under  an  agreement  to  receive  a  newspaper  which  is  partly  owned  by 
improvement  irarrants  in  payment  a  city  officer,  e.  g.,  one  of  the  health 
th^«of.  Nortbport  o.  Northport  Town  commissioners  of  the  city,  is  designated 
ESte  Co.,  27  Wash.  543.  Mere  relatvm-  as  one  of  the  newspapers  to  publish  a 
thip  to  the  contractor  does  not  per  as  digest  of  proceedings  of  the  common 
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member  of  the  city  council  or  other  munidpai  officer  is  interested  in 
a  contract  so  as  to  taint  it  with  illegality  when  the  contract  is  made 
with  a  corporation  of  which  he  is  an  officer  and  under  some  circum- 
stances with  a  corporaUoD  of  which  he  is  a  stockholder.'  A  con- 
council,  no  recovery  can  be  h&d  for  cost  Uilford  Wat«r  Co.,  124  P&.  610 ; 
of  publication.  Mullfilly  «.  Mayor,  Ac.  TWnerv.  Wolf,  140Pa.  279;  Common- 
of  New  York,  3  Hun,  661,  ftfi'd  62  wealtli  v.  DeCamp,  177  Pa,  8t.  112; 
N.  Y.  636.  If  an  alderman  ia  a  partntr  Duncan  v.  Charleston,  60  8.  Car.  532 ; 
in  a  firm  Which  has  supplied  furniture  Northport  v.  Northport  Town  Site  Co., 
to  one  of  the  city  departments,  such  27  Wash.  543.  The  interest  of  a 
firm  cannot  recover  for  the  value  of  councilman  or  other  officer  as  a  stock- 
the  furniture  so  supplied.  People  «.  holder  has  been  held  sufficient  to  in- 
HayoT,  Ac.  of  New  York,  3  Hisc.  validate  a  contract  under  the  common 
(N.  Y.)  131.  No  action  can  be  main-  law  as  well  as  under  a  statute  prohibit- 
ttuned  against  a  city  to  recover  for  ing  municipal  officers  from  being  in- 
medical  services  rendered  by  a  firm  to  tereated  directly  or  indirectly  in  any 
a  pauper,  when  one  of  the  partners  is  a  contract,  Ac.  Drake  v.  Elizabeth,  69 
member  of  the  city  council.  Goodrich  N.  i.  L.  190;  West  Jersey  Traction  Co. 
t>.  Waterville,  88  Me.  39.  The  employ-  v.  Board  of  Works,  66  N.  J.  L.  431; 
ment  of  a  jwm  of  attorneys  to  render  Duncan  v.  Charleston,  GO  S.  Car.  £32. 
services  for  a  city  ia  illegal  when  one  In  San  Di^o  v.  Ban  Di^o  &  L.  A,  R. 
of  the  partueis  of  the  firm  is  a  member  Co.,  44  CaL  106,  the  court  discussing 
of  the  Doard  of  aldermen,  and  his  vote  the  pietlion  of  tiie  dixjualifi/iTtg  interest 
was  required  to  constitute  a  majority  of  a  municipal  officer  who  is  a  stock- 
in  favor  of  the  resolution  for  employing  Holder  in  a  eoniracting  corporation  said: 
the  firm.  Burkett  «.  Athens  (Tenn.  "While  it  is  true  that  a  corporation 
Ch.  App.;i,  £9  8.  W.  Rep.  667.  But  holds  the  l^al  title  of  the  corporate 
a  person  is  not  precluded  from  enter-  property,  it  is  equally  true  that  it 
in£  into  a  contract  with  a  munici-  holds  it  for  the  benent  of  its  stock- 
puity  bv  reason  of  the  fact  that  his  holders.  In  them  is  the  beneficial 
general  ousinesa  partner  is  a  member  interest.  If  it  makes,  it  is  their  gain; 
of  the  municipal  board  which  awards  and  if  it  loses,  they  bear  the  loss.  At 
the  contract  if  the  contract  U  not  a  common  law,  though  not  parties  to 
partnership  matter  but  is  the  individual  the  record,  they  could  not  be  witnesses 
afFair  of  the  contractor.  Moreland  v.  for  the  corporation,  for  in  all  matters  in 
Passaic,  63  N.  J.  L.  208.  A  council-  which  it  was  concerned  they  were  con- 
man  of  a  city  is  interested  in  a  con-  sidered  to  have  a  direct,  certain,  and 
tract  within  a  statutory  prohibition  vestediat«re8t(GreenIeaf onEv.,S333). 
when  the  contract  is  made  with  his  Men  may,  and  often  do,  feel  as  deep  a 
brother  to  supply  the  city  with  stone  concern  for  the  success  of  a  corporation 
from  a  quany  of  which  the  council-  in  which  the^  are  inteiestea  as  for 
man  is  a  co-owner.  Commonwealth  v.  thor  own  pnvate  affairs.  To  hold, 
Witman,  217  Pa.  411.  See  also  therefore,  that  one  intrusted  with 
McElhinney  t>.  Superior,  32  Neb.  744.  property  in  a  fiduciary  capacity  ma;^ 
•USantaAnaWatarCo-v.  SanBuena-  rif^htfully  bargain  in  reference  to  it 
Ventura,  65  Fed.  Rep.  323;  San  Di^o  with  a  corporation  in  which  he  holds 
«.  San  Di^  ft  L.  A.  R.  Co.,  44  Cal.  100;  stock,  would  be  to  ignore  all  the  evils 
finch  v.  RiveTBidc  ft  A.  R.  Co.,  87  Cal.  which  the  nile  in  question  was  in- 
607;  Hardy  e.  Qainaville,  121  Ga.  327;  tended  to  prevent."  An  award  of 
People  0.  Overyssel,  11  Mich.  222,  227;  pid>lic  printinjr  to  a  cotporation  in 
Cunie  V.  School  Dist.,  35  Minn.  163;  wbich  a  councilman  or  his  wife  is  a 
Grand  Island  Gas  Co.  v.  West,  28  Neb.  stockholder  held  to  render  the  con- 
852;  Drake  v.  Elisabeth,  60  N.  J.  L.  tract  ilk^.  Drake  «.  Elizabeth,  69 
190;  Stroud  v.  Consumers  Water  Co.,  N.  J.  L,  190,  A  member  of  a  city 
56  N.  J.  L.  422:  West  Jersey  Traction  council  who  held  as  collateral  surety  a 
Co.  V.  Board  of  Works,  £6  N.  J.  L.  431 ;  share  of  stock  of  an  electric  lifht  oom- 
Poster  t>.  Cape  May,  60  N.  J.  L.  78;  pany  was  held  to  be  disqu^ified  to 
Brown  v.  Woodbiidge  lighting  Dist.,  vote  for  a  contract  with  such  corpora- 
71  N.  J.  L.  70;  Commonw^th  v.  tion  though  the  value  of  the  stock  wa« 
Allen,    70    Pa.    St.    465;     Milfoid   v.  slight    ^«ter «.  Cape  May,  60  N.  J.  L. 
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tract  made  by  an  officer  with  the  municipality  conirari/  to  an  express 
statutory  ■prohibition  which  declares  the  act  to  be  a  criminal  offence, 
is  void  ah  initio,  although  the  statute  does  not  pronounce  it  void.' 
It  cannot  be  given  validity  by  any  subsequent  ratification  short  of 
a  new  contract  made  under  circumstances  absolutely  avoiding  the 
statutory  prohibition.'    When  the  contract  is  void  because  made 

78.  A  contiact  was  made  with  ft  coi^  Case  v.  Johnson,  91  Ind.  477,  480; 
poration  for  printJng  &ud  supplies.  It  Nelson  v.  Hurison  County,  126  Iowa, 
appeared  that  the  eontraeUng  eorpora-  436,  445]  Nunemacher  v.  Louisville, 
tion  MXM  eabndiary  to  &ad  controlled  98  Ky.  334;  Harrison  v.  Eliubeth,  70 
by  another  eoipontion  in  which  a  N.  J.  L.  S91;  Wiesenthal  v.  AtLmtic 
munidpal  c^cer  was  a  stockholder.  C^tv,  73  N.  J.  L.  245;  Hilfotd  v. 
Held  that  the  contmct  with  the  sub-  MiDord  Water  Co.,  124  Pa.  610; 
aidiu7  company  was  an  attempted  Trainer  v.  Wolfe,  140  Pa.  279.  See 
evasion  of  the  statutory  prohibition  also  Sturr  e.  ESmer,  75  N.  J.  L.  443; 
and  was  vend.  Jacquos  f>.  Louisvilla  6?  Atl.  Rep.  1059.  But  it  has  beai 
(Ey.),  100  S.  W.  Rep.  308.  suggested  that  there  may  be  extreme 
An  act  ratifying  and  confirming  in  eam»  where  an  exception  to  the  general 
f^eneral  tenns  an  ordinance  authoria-  rule  stated  in  the  text  may  he  lec- 
ing  a  contract  will  not  be  deemed  to  ognized,  as  where  on  officer  ot  the  city 
cure  the  undisclosed  fraud  inherent  in  renders  services  at  its  request  and  for 
the  fact  that  the  offleen  of  the  munid-  its  benefit  in  an  extrams  emergeney. 
polity  are  stockholders  of  and  in-  But  this  exception  will  only  be 
terested  in  the  contracting  corpora-  recognized  when  the  emergency  is 
tion  in  the  absence  of  evidence  that  imperious  and  when  absurd  or  mani- 
the  fraud  was  disclosed  to  and  con-  fe^y  unjust  conseqiiences  would  re- 
ndered by  the  legislature.  Santa  Ana  suit,  and  the  right  of  recovery,  even 
Water  Co.  V.  Bs^  Buenaventura,  65  under  on  emenjency,  ia  not  to  be  ex- 
Fed.  Rep.  323.  A  contract  with  a  tended  beyona  the  necessities  of  the 
private  corporation  in  which  one  of  the  actual  exigency.  Greenfield  v.  Black, 
raembera  ot  the  city  council  is  a  stock-  42  Ind.  App.  646;  82  N.  E.  Rep.  797. 
holder,  is  not  rendered  l^al  and  vaUd  See  also  Warren  County  v.  Osbuin,  4 
by  the  subsequent  sale  of  the  stock  Ind.  App.  590;  Perry  County  v.  Lomax, 
which  the  interested  member  owned  5  Ind.  App.  567;  Adams  County  V. 
at  the  time  when  the  contract  was  Cole,  9  Ind.  App.  474;  Horgan  County 
made.  Hardy  v.  Gainesville,  121  Ga.  v.  Seaton,  90  Ind.  158;  Washburn  v. 
327.  A  contract  by  a.  city  to  sell  Shelby  County,  104  Ind.  321;  East- 
certain  lands  to  a  railroad  company,  of  man  v.  State,  109  Ind.  278,  283. 
which  a  councilman  is  a  director,  is  rati-  Emergency  as  a  ground  or  reason  for 
Ged  and  rendered  valid  by  a  resolution  excepting  a  contract  from  statutory 
directing  the  delivery  of  a  deed  made  provisions  requiring  contracts  to  be 
after  the  director  had  ceased  to  be  a  let  by  competition,  see  post,  {  802, 
member  of  the  council.  Fort  Wayne  *  Hilford  v.  UiUord  Water  Co.,  124 
r.  Lake  Shore,  &  M.  S.  R.  Co.,  132  Pa.  610.  Even  at  common  law,  the 
Ind.  558.  But  the  fact  that  previously  ratification  itself  must  be  under  such 
to  the  time  of  making  the  contract  the  conditions  that  it  is  free  from  the  taint 
mayor  and  a  member  of  a  council  had  of  illegality.  Trainer  v.  Wolfe.  140  Pa. 
subscribed  to  the  stock  of  the  contracts  279;  Macon  v.  HuS,  60  Ga.  221. 
ing  corporation  and  might  be  liable  for  Where  a  superintendent  of  city  gas 
an  unpaid  Hubscription  in  the  event  of  works  was,  unknown  to  the  city  council, 
the  corporation  becoming  insolvent  the  agent  of  certain  manufacturers,  ana 
does  not  invalidate  a  contract  between  purchased  from  the  manufacturers, 
the  city  and  the  corporation,  although  with  the  approval  of  the  board,  oeitun 
they  participated  in  making  it,  if  they  appliances  for  use  in  the  gas  works 
were  not  stockholders  when  the  con-  upon  which  he  was  entitled  to  recrive  » 
tract  was  made.  Broken  Bow  o.  commissioa,  it  was  held  that  a  distine- 
Broken  Bow  Water  Works  Co.,  57  Neb.  ticn  must  be  made  between  the  bargain 
548;  but  quaret  for  a  commission  between  the  manu- 
>  Beika«.  Woodward,  125  CaL  119;  facturers  and  the  agent  of  the  city  and 
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contrary  to  the  express  prohibition  of  the  statute,  no  recovery  can 
be  had  against  the  municipaUty.'  If  payments  have  been  made 
thereunder,  the  money  received  by  the  officer  may,  in  the  absence 
of  equitable  estoppel  or  other  defence,  be  recovered  back  by  the 
municipality  or  in  a  suit  by  a  taxpayer  on  its  behalf.'  But  if  the 
contract  is  not  within  a  statutory  prohibition,  and  its  illegality  de- 
pends upon  the  principles  of  the  common  law  or  of  equity,  the 
wei^t  of  authority  seems  to  hold  that  it  is  not  absolutely  void,  but 
is  merely  voidable;  *  and  under  the  principle  that  he  who  would  have 
efpiUy  miMt  do  equity  it  has  been  held  that  a  contracting  officer  is 
entitled,  as  a  condition  of  the  annulment  of  the  contract,  to  be  re- 
imbursed for  moneys  actually  expended  by  him  and  of  which  the 
city  has  received  the  benefit.*    It  has  also  been  held  that  where  the 

the  contract  between  the  two  Pnn-  the  wrvices  had  been  peifonned,  there 
cipals;  th&t  the  firet  waa  clearly  illegal  could  be  no  recoveiy,  remarkiiig  that 
and  incapable  of  enforcement;  that  the  contract  was  voidable  by  the 
the  latter  on  its  surface  was  within  the  district  at  its  option,  and  it  might  resist 
contracting  power  of  the  parties,  was  the  enforcement  thereof.  In  People  o. 
free  from  any  immorality,  and  was  Oveiyssel,  II  Uicb.  222,  where  a  con- 
legitimate  ;  and  that  as  tne  city  bad  tract  lo  erect  a  bridge  bad  been  made 
a  right  to  make  the  contract  with  the  with  raembera  of  tne  \>o6.tA  chained 
principal,  it  might  ratify  it  by  retsining  with  the  duty  of  erecting  it,  the  court 
and  using  the  appliances  ordered!  declared  that  the  rule  is  that  the  con- 
Findlay  v.  Perti,  66  Fed.  Rep.  427.  tract  is  void,  without  reference  to  the 

'  Berka  t>.  Woodward,  12fi  Cal.  119;  question  of  fraud  in  fact,  unless  affinned 

West  V.  Beny,  98  Ga.  402 ;   Dwight  v.  by   the   opposite  party.      Some   cases 

Palmer,  74  Hi.  295;  Sloan  n.  Peoria,  106  seem  to  hold  that  such  a  contract  is 

IlL  App.    161,   166;    Fort  Wayne  o.  void,    and    not   merely    voidable,    at 

Kosenthal,  75  Ind.  166;   McGregor  v.  common  law.    See  Snipes  v.  Winston, 

Logansport,  79  Ind.  166;    Waymire  v.  126  N.  Car.  374.      It  has  been  pointed 

Powell,  106  Ind.  328,  332;   Winclieeter  out  that  instances  are  numerous  where, 

V.  Frazer,  19  Ky.  Law  Rep.  1366;   43  both  in  statutes  and  decisions,   the 

8.  W.  Rep.  453;    Goodrich  r.  Watei^  words    "void"    and    "voidable"    are 

ville,  88  Me.  39;    Mscy  v.  Duluth,  68  used  indifferently;    the  word  "void" 

Minn.  462;    Beebe  v.  Supervisors  of  b^ng  often  employed  when  it  is  plain 

SulUvan  County,  64  Hun  (N.  Y.),  377,  that  "voidable"  would  convey  more 

aS'd    142    N.    ¥.    631;     Matter    of  accurately  the  signification  intended. 

PlattabuiKh,  27  N.  Y.  App.  Div.  353;  Moore  v.  Duigin,  68  Me.  148,  160. 

Smith  t>.  Albany,  61  N.  ¥.  444;  Snipes  *  in  Macon  v.  HufI,  60  Ga.  221,  the 

V.  Winston,  126  N.  Car.  374;  Milford  v.  mayor  was  tx  amdo  president  of  the 

Hilford    Water    Co.,     124    Pa.     610;  city  council,  and  whilst  in  office  eon- 

Tniner  n.  Wolfe,  140  Pa.  279;  Burkett  ttacted  with  the  council  to  lease  the 

V.  Athens  (Tenn.  Ch.  App.)^  69  S.  W.  city  park  for  five  yeare  and  for  an 

Rep.  667.     See  also  O  NeU  v.  Flan-  annual  sum  paid  him  to  fence,  trim,  and 

najUOL  98  Me.  426.  keep  the  same  in  repair  for  that  period. 

^^'  sione  V.   Bevans,  88  Minn.   127;  The  court  held  that  the  contract  was 

tomaht  c.  Palmer,  74  III.  295.  ill^al  and  against  pubUo  policy,  but 

^VTrwner  r.   Wolfe,   140  Pa.  279;  that  the  nuqror  was  «nWW  to  (w  wm- 

Moore  V.  Durgin,  68  Me.  148;    Spear-  bwttd  moneyt  which  be  had  expended 

man  v.  Texarkana,  68  Ark.  348.  for  the  advantage,  improvement,  and 

In  Currie  v.  School  Dist.,  36  Minn,  ornamentation  ot  the  property  of  the 

163,  the  action  was  brought  to  recover  city  in  so  far  as  such  ezpenditui —  ■~'-~ 
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official  has  rendered  services  of  a  beneficial  nature  which  the  aty 
has  accepted  he  may  recover  therefor  upon  a  quajdum  meruit.^  If 
the  prohibited  or  void  contract  has  been  executed,  the  officer  in- 
terested therein  becomes  a  trustee  for  the  municipality  and  is  bound 
to  account  for  any  profits  which  he  derived  from  the  transactbn.* 
If  uther  of  the  parties  to  a  contract  which  is  illegal  by  reason  of  the 
interest  of  a  public  officer  therein  seeks  to  obtain  a  division  of  the 
resulting  profits,  or  to  otherwise  enforce  the  contract,  the  courts  will 
refuse  all  relief  and  will  leave  the  parties  as  it  finds  them.* 

§  774.  Oontraeti  to  Inflmtiu  tha  DaUbsrattons  and  DatannlnattoM 
of  PobUc  Bodies  and  Officers.  —  It  is  the  tendency  of  judicial 
decision  to  discountenance  all  attempts  to  influence  the  delibem- 
tiom  and  determiiuUvms  of  public  bodies  and  ofjicers  other  than 
by  argumenU,  which  being  openly  made,  bear  directly  upon  the 

a  Tnember  of  iU  council  far  a  fair  priix,  the  fact  that  the  dtf  has  i«ctived  and 

and  paid  for  them,  it  cannot  recover  enjoyed  the  benefits  of  the  illegal  con- 

from    the    seller    the    amount    of    his  tnct    ia    no    defence.      McCuthy    v. 

profits  and  at  the  same  time  retain  the  Bloomington,  127  111.  App.  215. 
articles,  the  seller  apparently  acting  in         '  Where  the  mayor  a)  a  city  teereily 

good  faith  and  it  not  appeanng  that  he  conJradsd  to  jmrcJiaae  at  a  diacoant  a 

could  be  placed  in  ttatu  <fuo,  or  that  it  lar^  amount  of  dAenturet  of  the  city 

was  the  intention  of  the  city  to  attempt  which  were  expected  to  be  issued  under 

todoso.    Frick».Brinkley,61  Ark.397.  a  future  by-law  of  t be  city  council  and 

'  "  '.  Texarkana,  S8  Ark.  was  himself  afterwards  an  active  party 


'  Speai 
48    ime< 


Medical    services    rendered    by  in  procuring  and  giving  effect  t 

member  of  board  of  health) ;  Kagy  v.  by-law  whicn  was  subsequently  passed. 

West  Dea  Hoinea  lad.  Dist.,  117  Iowa,  tte  court  held  him  to  be  a  trustee  for 

604,  6QS;    Concordia  v.  HagamaUj  1  the  city  of  the  profit  which  he  derived 

Kan.  App.  35  (compiling  and  publishmg  from    the    transaction.      Toronto    v. 

city  ordinances);    Niles  v.  Muxzy,   33  Bowes,  4  Grant  (Canada),  489;    aff'd 

Hich.  61   (l^al  services  rendered  by  6  Grant,  1,  and  11  Moore  P.  C.  C.  463. 
mayor);  Grand  Island  Gas  Co.  u.  West,         *  Cummings  v.  Saux,  30  La.  Ann. 

28  Neb.  852  (gas  hght  fumislied  in  the  207;    EkiU  v.  State,  45  Ohio  St.  445; 

past  under  a  contract  held  to  be  iilf^  Collins  v.  Swindle,  6  Giant  (Canada), 

so  far  as  executory);   Call  Pub.  Co.  v.  282.    See  also  Case  v.  Johnson,  91  Ind. 

Lincoln,  29  Neb.  149  (public  printing);  477,  490.    Where  a  member  of  a  mu- 

Albiight  V.  Chester,  9  Rich.  Law  (S.  nicipal  corporation  agreed  with  another 

Car.)  399;    Pickett  v.  School  Dist.,  25  party  to  take  a  contract  from  the  cor- 

Wis.  551.    See  also  Tacoma  v.  Lillis,  4  poration  for  the  execution  of  certain 

Wash.  797.   But  see  contra,  Waymireti.  works  in  his  own  name,  the  profits 

Powell,   105   Ind.  328,  332;    Bay  v.  whereof  were  to  be  divided  betwem 

Davidson,  133  Iowa,  6SS.     In  Berka  v.  the  parties^  it  was  held  that  such  a  coo- 

Woodward,  125  Cal.  1 19,  it  is  said  that  tract  was  m  contravention  <rf  law  and 

in  California,  when  a  recovery  is  pep-  the  court  of  chancery  refused  to  en- 

mitted,  it  is  not  for  the  reasonable  or  force  the  agreement   for  partnership, 

market  value,  which  naturally  includes  Collins  v.  Swindle,  6  Grant  (Canada), 

within  it  the  contemplation  of  a  profit,  282.    A  not«  of  a  contractor  to  a  city 

but   where   passible  the   recovery   ia  officer  who  is  interested  Miith  him  im  a 

limited  to  the  actual  cost.    Qting  Fox  contract  with  the  municipality  made 

V.  H.  A.  N.  S.  MinmKCo.  108  CaT  369.  for  a  share  of  the  resulting  profito  is 

When  the  legislature  has,  by  statute,  ex-  void.    Bell  v.  Quin,  2  SanHf.  (N.  Y.) 

preasly  authorized  a  suit  to  recover  back  116, 
the  cooaideraUon  received  by  the  dtf , 
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merits  of  a  pending  measure  or  application,  because  in  contraven- 
tion of  sound  public  policy.  A  contract  founded  on  a  violation  of 
this  wholesome  rule  of  law  is  illegal,  and  the  court  will  not  lend  its 
aid  to  a  party  seeking  its  enforcement,  but  will  declare  the  contract 
void,  leaving  the  parties  to  it  in  the  position  in  which  they  placed 
themselves.'  In  determining  the  validiiy  of  contracts  to  influence 
leffittative  action,  the  court  has  said  that  it  is  not  necessary  to  ad- 
judge that  the  parties  stipulated  for  corrupt  action,  or  that  they  in- 
tended that  secret  and  improper  resorts  should  be  had.  It  is  enough 
that  the  contract  tends  directly  to  those  results;  that  it  furnishes  a 
temptation  to  the  plaintiff  to  resort  to  corrupt  means  or  improper 
devices  to  influence  legisUtive  action;  and  that  it  tends  to  subject 
the  leg^lature  to  influences  destructive  of  its  character  and  fatal  to 
public  confidence  in  its  action.  Therefore,  a  contract  in  considera- 
tion that  one  of  the  parties  will  give  "all  the  aid  in  his  power,  spend 
such  reasonable  time  as  may  be  necessary,  and  generally  use  his 
utmost  influence  and  exertions  to  procure  the  passage  into  a  law" 
of  a  bill  introduced  into  the  le^slature,  is  void.'  But  if  a  person  is 
not  emphi/ed  at  a  lobbyist,  and  does  not  render  lobby  services;  if  he 
has  no  acquaintance  with  any  member  of  the  legislature  and  has  not 
any  peculiar  facilities  for  procuring  legislation;  and  the  evidence 
justifies  the  jury  in  finding  that  he  was  employed  by  the  defendant 
to  draw  legislative  bills,  to  explam  them  to  members  of  the  legisla- 
ture, and  to  procure  their  introduction  into  the  legislature,  and  it 
does  not  appear  that  he  asked  or  solicited  any  member  of  the  legisla- 
ture to  vote  for  the  bills,  or  that  he  did  anything  except  to  explain 
them  and  request  their  introduction,  none  of  these  acts  violate  any 
pubhc  policy,  and  he  is  entitled  to  recover  under  his  contract.'  With 
reference  to  such  services,  the  court  declared  that  it  is  the  right  of 
evert/  citixen  who  is  interested  in  any  proposed  legislation  to  employ 
an  agent  for  compensation  jtayabl^to  him  to  draft  his  bill  and  explain 
it  to  any  committee,  or  to  any  member  of  a  committee,  or  of  the 
legislature,  fairly  and  openly,  and.  ask  to  have  it  introduced ;  and 
contracts  which  do  not  provide  for  more,  and  services  which  do  not 
go  further,  violate  no  provision  of  law  or  rule  of  public  policy.  A 
contract  for  preparing  papers,  for  furnishing  information  or  memo- 
randa, for  producing  evidence,  and  for  making  arguments  before 

>  HUbank  v.  Jones,  127  N.  Y.  370,  v.  SimooBon,  28  Hun  (N.  Y.>,  318; 
374;  Roee  v.  Truax,  21  Barb.  (N.  Y.)  Gary  tr.  Western  Union  Telegraph  Co., 
361;  Huria  r.  Roof's  Executore,  10  47  Hun  (N.  Y.),  610;  Brown  n.  Brown, 
Barb.  (N.  Y.)  489.  34  Barb.  (N.  Y.)  533. 

>  Mills  V.  Mills,  40  N.  Y.  543;  aff'e  *  ChMebrougb  v.  Conover,  140  N.  Y. 
28  Bart>.  (N.  Y.)  454.    See  also  Harru  382. 
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the  legialature  or  a  committee  of  that  body,  in  regard  to  matters  of 
legislative  cognizance,  is  legal  and  valid.'  Within  these  principles, 
a  contract  by  which  the  plaintiff  agrees  to  render  services  in  "  soliciting, 
advocating,  and  'procuring  "  from  a  municipal  corporation  a  franchise 
for  lighting  the  city  streets  is  contrary  to  public  policy  and  void.' 
But  a  contract  whereby  one  person  employs  another  to  openly  and 
pvblidy  present  a  claim  to  a  hoard  of  pvblic  officitds  and  to  press  the 
same  before  that  board,  which  does  not  contemplate  the  use  of  per- 
sonal influence  with  such  officials,  is  not  against  public  policy  and 
is  valid.*  Similarly,  an  agreement  made  by  a  person  to  compensate 
another  for  effecting  a  sale  of  property  to  the  government  does  not 
violate  any  rule  of  law  so  long  as  the  services  called  for  by  the  contract 
are  the  ordinary  services  of  offering  the  materiab  or  supplies,  ex- 
plaining their  merits,  and  negotiating  as  to  their  price.*  The  fact 
that  a  person  who  is  so  employed  is  related  to  one  of  the  government 
agents  to  whom  the  duty  of  purchasing  the  material  or  supplies  is 
confided,  does  not  in  itself  render  the  agreement  illegal.* 

'  Sedgwick  v.  StaotoD,    14  N.   Y.  forth  thereiii,  iiutbori2ing  a  contract  for 

289 ;     Jenkins    v.    Hooker,    19    Barb,  lighting  Ihe  cUy  atreeta  tea*  not  passed  by 

(N.  Y.)  435;  Brown  v.  Brown,  34  B&rb.  the  common  council  of  &  city,  was  not 

(N.  Y.)  533.  upon  its  face  within  the  condemufttion 

•  Wilbur  V.  New  York  Electric  Con-  of  the  law  as  against  public  policy, 
Btruction  Co.,  12  N.  Y.  Supp.  456.  when  it  did  not  appear  that  the  plain- 
Sufficiency  of  allegations  of  lobby-  tiS  was  a  member  of  the  common 

ing  to  procure  a  contract  for  a  street  council,  or  a  city  official,  and  do  evi- 
iraprovement,  see  Barber  Asphalt  Pav.  dence  was  given  by  the  plaintiff  out- 
Co.  V.  Field,  188  Mo.  182, 203.  Contract  side  of  the  instrument  itself.  It  was 
for  brick  paving  with  a  certain  kind  of  also  held  that,  under  such  an  instm- 
brick  held  void,  because  petition  of  mentand  the  circumstances  of  the  case, 
property  owners  therefor  procured  by  the  pl^ntifT  was  entitled  to  recover  the 
hiring  and  paying  leaident  owners  to  money  deposited  on  failure  to  pass  the 
.sign  same.  Atkin  o.  Wjtindotte  Coal  resolution.  Milbank  v.  Jones,  127 
&  L.  Co.,  73  Kan.  768.  See  also  Na-  N.  Y.  370,  8.  C-  141  N.  Y.  340.  If  it 
tional  Surety  Co.  v.  Wyandotte  Coal  &  appears  that  a  number  of  the  legitlatuft 
L.  Co.,  76  Kan.  914;  92  Pac.  Rep.  1111.  has  rendered  services  under  an  unlaw- 
See  further  as  to  special  inducementa  to  tul  agreement  to  procure  the  passage 
abutters  in  connection  with  street  im-  of  an  act  authorizing  the  allowance  of 
provement  contracts,  Kurtz  v.  Knapp,  additional  compensation  to  a  contractor 
127  Mo.  App,  608;  106  S.  W.  Rep.  537.  with  the  State,  and  such  member,  or 

•  Sedgwick  v.  Stanton  14  N.  Y.  289;  a  person  in  privita-  with  him,  has  re- 
Jenkioa  ii.  Hooker,  19  Barb.  (N.  Y.)  ceived  from  the  State  a  certificate  or 
435.  obligation  for  the  payment  of  a  sum  of 

•  Southard  v.  Boyd,  51  N.  Y.  177;  money,  which  is  not  negotiable  in  its 
Lyon  V.  Mitchell,  36  N.  Y.  235;  Cum-  character,  payment  of  such  certificate 
minsv.  Barkalow,  4Keye9(N.  Y.),  514.  from  the  State  may  properiy  be  re- 

'  Southard  v.  Bovd,  51  N.  Y.   177.  fused  by  the  officers  of  the  State,  and 

See  also  Devlin  «.  Mayor,  dec.  of  New  upon  presentation  of  a  cl^m  founded 
York,  4  N.  Y.  Hisc.  106,  115.                .  thereon  to  the  board  of  audit  (now  the 

It  has  been  held,  that  a  contract  court  of  claims^)  a  determination  of 

by    which     the    defendant     acknowl-  that  body  refuamg  to  direct  payment 

edged  the  receipt  from  the  plaintiff  of  by  the  officers  of  the  State,  is  proper. 

S5000,  which  he  agreed  to  return  to  the  Bank  of   Monroe   v.    State,  26  Hun 

pUdntiff  in  case  a  certain  resolution  set  (N,  Y.},  681. 
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§  775  (445).  Powari  of  Public  Agants  and  Offlcera  to  nuka  Oon- 
tncta.  —  Public  corporations  may  by  their  officers  aod  duly  au- 
thorized agents  make  contracts  within  the  scope  of  their  legi^ative 
powers  the  same  as  mdividuala  and  other  corporations,  in  matters 
that  appertain  to  the  corporation ;  being  artificial  persons,  they  can- 
not contract  in  any  other  way.'  Public  officers  or  agents  are  held 
more  strictly  within  their  prescribed  powers  than  private  general 
agents;  and  a  contract  made  by  a  public  agent  within  the  apparent 
scope  of  his  powers  does  not,  if  there  be  no  estoppel,  bind  his  prin- 
cipal in  the  absence  of  actual  authority.*  A  distinction  has  been 
held  to  exist  in  certain  cases  at  least  between  the  acts  of  an  officer 
or  agent  of  a  public  municipal  corporation  and  those  of  an  agent  for 
a  private  individual.  In  cases  of  public  agents  the  public  corpora- 
tion, it  is  said,  is  not  bound  unless  it  manifestly  appears  that  the 
agent  is  acting  within  the  scope  of  his  real  and  lawful  authority,  or 
he  is  held  out  by  the  authorized  and  proper  officials  or  body  of  the 
municipality  as  having  authority  to  do  the  act,  or  is  employed  in  his 
capacity  as  a  public  agent  to  make  the  declaration  or  representation 
for  the  government.* 

§  776  (446).  OontractB  la  Baspect  at  Dralnafa.  —  Although  the 
general  doctrine  is  that  a  municipal  corporation  cannot  usually  ex- 
ercise its  powers  beyond  its  corporate  limits,  yet  this  right  may  be 
given  either  expressly  or  by  implication ;  and  a  city  with  express  au- 
thority to  provide  drainage  was  held,  in  the  absence  of  any  restric- 
tion, to  possess  the  implied  power,  in  order  to  find  an  outlet  for  sewage 

'  Louisville  City  R.  Co.  v.  Louu-  newal  of  a  note  given  by  it,  the  au- 

ville,  8  Busb  (Ky.),'415.  thonzEition  of    the    council    being  aa 

•  Parse!  p.  Bamea,  25  Ark.  261,  hold-  neceaBary  to  the  validity  of  the  renewal 

ing  void  county_  warrants  isaued  by  tha  as  to  that  of  the  original  note.    Tyler 

county  clerk  without  tbe  order  of  the  v.  Adama  (Tex,  Civ.  App.),  62  S.  W. 

county    court;     Williama   v.    Peyton'a  Rep.  119. 

Leasee,  4  Wheat.  (U.  S.)  77;  WU-  *  Mayor,  &c.  of  Baltimore  v.  Mii». 
loughby  V.  Florence,  51  S.  Car.  462;  grave,  48  Md.  272;  infra,  1  7S4,  note; 
Wonnalead  v.  Lynn,  1S4  Masa.  425;  Baltimore  v.  Eachback,  18  Md.  276; 
Woodward  v.  Giangeville,  13  Idaho,  Baltimore  v  Reynolda,  20  Md.  I ; 
652.  See  also  State  v.  Michigan  City,  Horn  v.  Baltimore,  30  Md.  21S.  In 
I38lnd.4S5;  infro,  JS777,79l.  Index,  Baltimore  it.  Muegrave,  48  Md.  272, 
Ultra  Vires.  The  power  to  create,  supra,  the  court  says  (p.  283):  "It is 
refund,  or  compromise  debta  of  el  city  very  clearly  settled  that  one  who  eon- 
being  by  statute  conferred  upon  the  tracta  or  deala  with  the  officers  or 
eouncii,  the  mayor,  in  the  execution  of  agenta  of  a  municipal  corporation  must 
citycontiacta,  can  only  act  by  authority  at  his  peril  take  notice  of  the  limita  of 
of  the  council,  and  tha  d^egation  of  their  powera,"  that  is,  their  powers  as 
such  authority  can  only  be  shown  by  contamed  in  the  charter  or  other 
the  minutes  of  the  meetings  of  tbe  legislative  acts  and  ordinaacea  of  the 
council ;  and  the  mayor  of  a  dty  can-  corporation.  Infra,  }  777. 
not  bind  the  city  by  executing  a  re- 
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beyond  its  limits,  to  make  a  contract  with  an  adjoiouig  landowner 
^ving  it  such  an  outlet' 

§  777  (447).     ImpUod    and    Auddontia    Poweia;    Harkot   Powua; 

All  Peraona  bound  to  take  Hotka  of  Kxtsnt  of  Oorporats  Pow«n. — 
If  a  municipal  corporation  is  avtkorued  to  erect  markets,  it  may  con- 
tract to  buy,  or  may  receive  a  grant  of,  land  on  which  to  place  market 
buildings,  and  it  may  make  contracts  for  the  erection  of  market- 
houses.  As  it  is  the  general  practice,  in  granting  municipal  charters 
and  in  general  acts  for  the  incorporation  of  towns  and  cities,  to 
enumerate  their  powers  and  define  their  duties,  it  will  suffice  in  this 
place  to  remark  generally  that  the  authority  to  enter  into  contracts 
necessary  and  proper  to  carry  into  effect  such  powers  and  discharge 
such  duties  is  impliedly  given  to  such  corporations.  But  thb  im- 
plied authori^  is  only  co-extensive  with  the  prescribed  or  lawful 
powers  and  duties  of  the  corporation ;  and  if  any  greater  authority 
is  claimed,  it  must  be  sought  for  like  all  other  powers  in  an  express 
or  special  grant  from  the  legislature,  it  is  scarcely  necessary  to 
observe  that  no  contract  can  be  made  by  a  corporation  which  is 
prohibited  by  its  charter  or  by  the  statute  law  of  the  State.'  And 
it  b  a  general  and  fundamental  principle  of  law  that  all  persons  con- 
tracting with  a  municipal  corporation  must  at  their  peril  inquire  iitto 
ike  statutory  power  of  the  coqwration  or  of  its  officers  to  make  the 
contract;  and  a  contract  beyond  the  scope  of  the  corporate  power 
granted  or  conferred  by  the  legislature  expressly,  or  by  fair  implica- 
tion, is  void,  although  it  be  under  the  seal  of  the  corporation.'   This 

■  Cddwater V. Tucker, 36 Hich. 474 :  and  coses  cited;    infra,  H  791,  826- 
ante,  a  637,  628,  639,  ta  to  extent  of  S28.    Index,  Ultra  Vires. 
corporate  juriadiction;  ante,  chap.  x.        '  Mareb  ».  Fulton  County,  10  Wall, 
on  Boundaries.  (U.  S.)  Q76;   ante,   {  89;    iHfra,  i  701; 

*  Jackaoai*.  Bowman,  39  Mies.  671;  Leavenworth  v.  Rankin,  2  Kan.  357; 
Indianapolis  ir.  Indianapolis  Gaa  Co.,  Wyandotte  v.  ZeitK,  21  Kan.  649; 
60  Ind.  306,  citing  t«xt.  Contncta  to  Hamc.  Balti[nore,30Hd. 218;  Bridge- 
violate  the  charter,  or  to  baivain  away  port  c.  Housatonuc  R.  Co.,  15  Conn. 
or  restrict  the  free  exercise  oflegialative  475,  493;  Haynes  v.  Coviugton,  21 
discretion,  vested  in  a  municipality  or  Hiss.  408;  Taft  v.  Pittsford,  28  Vt.  2S6; 
its  officers,  in  reference  to  pubhc  trusts,  Montgomery  v.  Montgomerv  i  W.  P.  R. 
are  void.  lb.;  Thomas  o.  Richmond,  Co.,  31  Ala.  76;  Pa.,  D.  &  M.  Steam 
13  Wall.  349,  in  which  notes  Usued  by  Nav.  Co.  v.  Bandridge,  8  Gill  &  J.  (Hd.) 
the  city  to  circttlaie  as  money  in  contni-  248,  319;  Hodges  v.  Buffalo,  2  Denio 
ventionof  law  were  adjudged  void,  and  (N.  Y.),  110;  Baltimore  v.  Eschbach, 
the  city  held  not  to  be  Uable  either  in  18  Md.  276,  282;  Baltimore  v.  Rey- 
special  or  general  assumpsit:  Morgan  nolds,  20  Md.  1;  Dill  c.  Wareham,  7 
v.Men«ie8,60Cal.341.  Intbucasethe  Met.  (Haas.)  438;  Branbam  v.  San 
statute  having  exempted  cities,  Ac.,  Jose,  24  Cat.  585, 602;  McCoy  v.  Briant, 
from  ^ving  bond  in  civil  actions,  a  53CaI.247,  approving  text;  Sturtevant 
bond  in  attachment  proceedings  given  v.  Alton,  3  McLean,  393;    Wallace  t 

I. :» i..ij...!j      a....  tt™-..  SanJose,  2eCal.  180;  State  ».  Kirkley 

,    20  Md.  85,  111;  Bat«maa  v.  Ashton,  3 
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principle  ia  more  strictly  applied,  and  properly^  ao,  than  in  the  law 
of  private  corporations.  So,  also,  those  dealing  with  the  agent  of  a 
municipal  corporation  are  likewise  bound  to  ascertain  the  nature  and 
extent  of  his  authority.  This  is  certainly  so  in  all  cases  where  this 
authority  is  special  and  of  record,  or  conferred  by  statute.  The 
fact  that  in  such  a  case  the  agent  made  false  representations  in  re- 
lation to  his  authority  and  what  he  had  already  done,  will  not  aid 
those  who  trusted  to  such  representations,  to  establish  a  liability 
on  the  part  of  his  corporate  principal.' 

Hari.  ft  Nor.  322;  State  v.  HaakeU,  20  711,  quoting  text;  Bardsle;  v.  St«nt- 
lowa,  276;  Baltimore  v.  Musg»ve,  48  beig,  17  Wash,  243. 
Md.  472 ;  Pe<^le  «.  B&r&ga,  39  Mich.  Within  the  Kope  of  its  power  &  cor- 
6&i;  Neely  v.  Yorkville,  10  S.  Car.  141,  poration  may  contract  to  do  an  act  at 
approving  t«xt;  Bryan  d.  Paeii,  61  Tex.  any  place  other  than  the  one  where  it  ia 
^2;  Baby  v.  Baby,  a  Upper  Can.  Q.  B.  located.  Bank  of  Utica  n.  Smedes,  3 
£10;  Richmond  t>.  Municipality,  8  Ck>w.  (N.  Y.)  662;  Haddox  t>.  Graham, 
Upper  Can.  Q.  B.  667;  Campbell  v.  2  Met.  (Ky.)  66.  Or  protpectiBe  in  its 
Blma,  13UpperCaD.C.P.2e6;  Standly  tenns.  Davenport  v.  Hallowell,  10  Me. 
p.  Perry,  23  Grant  (U.  C),  507;  Cray-  317.  As  to  corparaU  teal,  ante,  }  381. 
craft  v.  Selvase,  ID  Bush  (Ky.),  606;  Where  a  public  corporation,  transcend- 
Treadway  v.  Scbnauber,  1  Dak.  Ter.  ing  its  legal  power,  asaumea  to  direct 
236;  Ouachita  Parish  Pol.  Jury  D.Hon-  its  officers  —  tor  example,  comnussion- 
roe,  37  La.  An.  641 ;  Laycock  v.  Baton  en  of  highways  —  to  oring  an  action 
Souse,  35  La.  An.  475 ;  Keating  «.  Kan-  in  their  own  names,  or  in  their  name  of 
sas,  84  Mo.  416;  Stone  v.  Bank  of  Com-  office,  against  third  persons  for  tres- 
merce,  174  U.  S.  412,  424;  Sheridan  v.  pamea  upon  the  highways,  and  the 
New  York  Gty,  145  Fed.  R«p.  835;  action  is  aceordinglv  brought  and  the 
Chicago  V.  Williams,  182  111.  135,  quot-  officers  are  defeat^,  they  cannot  sus- 
iog  text;  State  v.  HichigaD  City,  138  tain  an  action  against  the  corporation 
lad.  456,  quoting  text;  Cedar  Rapida  to  be  reimbursed  their  coats  and  ex- 
Water  Co.  V.Cedar  Rapida,  117  Iowa,  pensea;  and  the  reason  is,  that  the 
250;  Bennett  v.  Mt.  Vernon,  124  Iowa,  action  of  a  corporation  directing  such 
537, 640 ;  Citizens  Bank  v.  Spencer,  126  a  »wt  to  be  brought,  being  in  exceea  of 
Iowa,  101 ;  O^ood  v.  Boston,  166  Mass.  its  lawful  power,  is  void,  and  cannot  be 
281; Wormsteadv.Lynn,184Has8.425;  the  foundation  of  any  contract,  ex- 
Boston  Electric  Light  Co.  c.  Cambridge,  press  or  implied.  Cornell  v.  Guilford, 
163  Mass.  64;  Black  t>.  Detroit,  110  1  Denio  (N.  Y.),  610;  ante,  i  307. 
Mich.  671 :  State  v.  Hinn.  Transfer  R.  A  person  obtaining  a  grant  from  the 
Co.,  80  Hinn.  108;  Jewell  Belting  Co.  corporation  for  which  there  is  no  legal 
V.  Bertha,  91  Minn.  9;  Keating  v.  authority  or  power  obtains  no  right 
Kansas  City,  84  Ho.  415,  citing  t«xt;  which  ia  enforceable  in  court.  Cedar 
Wheeler  n.  Poplar  Bluff,  149  Mo.  36;  Rapida  Water  Co.  ».  Cedar  Rapids,  117 
Pryor  v.  Kansas  City,  163  Mo.  135;  Iowa,  250.  The  city  is  not  estopped  by 
HcQuiddy  v.  Brannock,  70  Mo.  App.  any  representations  of  statutory  power 
535,  quoting  text;  Gutta  Pereha  ft  on  the  part  of  the  city  officiala,  nor  can 
Rubber  Mfg.  Co.  v.  Ogalalla,  40  Neb.  the  person  with  whom  the  contract  is 
776;  Lincoln  &  Dawsoo  Countv  Irr.  made  recover  unless  in  exceptional 
■  Dist.  t).  HcNeal,  60  Neb.  613;  Schumn  cases  against  the  city,  even  upon  juon- 
c  Seymour,  24  N.  J.  Eg.  143;  Raton  turn  mtruU.  Citizens  Bank  v.  Spencer, 
Water  Works  Co.  v.  Raton,  9  New  126  Iowa,  lOL  But  see  on  this  point 
Mex.70;  Keane  o.  New  York,  88  N.  Y.  Index,  Auumjmt;  Eitoppd;  Jfunici- 
App.  Div.  542;  Roberts  v.  Fargo,  10  pal  Bond*;  Vltra  Vires;  infra,  f{  826- 
N:  Dak.  230;   Kerrr.  Belief ontaine,  59  828. 

Ohio  St.  446;   WelUton  u.  Moi«an,  66        '  Baltimoreu.Eschbach,  18Md.276, 

OhbSt.219;   Austin  v.  Coneshall,  12  282;  Baltimore e.  Reynolds,  20  Md.  1; 

R.  I.  329;  McAleer  v.  Angell.  19  R.  I.  Delafield  o.  Illinois.  2  Hill  (N.  Y.),  159. 

688;    Winchester  v.  Redmond,  93  Va.  174;    26  Wend.  (N.  Y.)    192;    aff'g 
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g  778.  Prsnd  In  tb«  UaUng  of  the  Oontr&ct.  —  He  principles 
applicable  to  tbe  fiduciary  relation  do  not  apply  when  the  ques- 
tion as  to  the  bona  fides  of  a  contract  arises  between  a  muni- 
cijxUity  and  the  contractor.  Ilie  municipality  and  the  contractor 
deal  at  arm's  length.  There  is  no  trust  or  relation  between  them 
which  places  the  one  under  a  duty  to  conserve  the  rights  and  in- 
terests of  tbe  other  and  to  disclose  and  reveal  any  facts  to  the  preju- 
dice of  the  other.  Hence,  when  tbe  question  arises  between  a  city 
and  the  contractor  the  fact  that  the  latter  has  taken  advantage  of 
the  inadvertence,  ignorance,  carelessness,  or  error  of  a  city  officer, 
and,  by  his  own  superior  knowledge  of  the  requirements  of  the 
situation,  the  amount  and  character  of  the  work,  and  tbe  cost  thereof, 
has  been  enabled  without  any  misrepresentation  or  deceptive  con- 
duct on  his  part  to  obtain  a  contract  which  is  advantageous  to  him, 
but  detrimental  to  the  ci^,  is  not  sufficient  in  itaelf  to  vitiate  the 
contract  for  fraud.'     If,  however,  the  question  arises  between  the 

B.  c.,  8  Paige,  531,  Tcstraining  unau-  urer,  when  exercised,  is  exh&iisted,  and 
tborized  sale  of  bonds.  Hodges  r.  Buf-  the  town  ia  not  liable  for  money  he  sub- 
falo,  2  Denio  (N  Y.),  110;  3  N.  Y.  sequently  borrows  and  converts  to  bis 
430;  2  Barb.  104;  Renssslaer  Supei^  own  use,  although  he  assumed  to  act, 
visois  V.  Bates,  17  N.  Y.  242.  This  and  was,  by  the  lender,  supposed  to  be 
case  also  determines  how  far,  in  such  a  actiog,  under,  the  autbontv  conferred 
case,  the  sureliet  of  mtch  an  agent  or  upon  him.  Savings  Bank  v.  Win- 
officer  are  liable  for  his  acts.  And  see  cheater,  8  AUen  (Mass.),  100;  antt, 
cases  cited  lb.  p.  245.    Chemung  Canal    S  278. 

Bank  V.  Chemung  Co.  Sup.,  5  Denio  So  in  Upper  Canada  it  is  held  that 
(N.  Y.)  fiI7;  Overseers,  Ik.  of  Nor~  an  individual  dealing  with  a  corpora>- 
wich  V.  Overseers,  Ac.  of  Pharaalia,  15  tion  through  its  council,  or  the  members 
N.  Y.  341;  Albany  v.  Cunliff,  2  N.  Y.  of  the  governing  body,  is  bound  to  notfos 
165,  178,  jmr  Strong,  J.;  Marsh  v.  the  objects  and  limits  of  their  powera, 
Fulton  Co.,  10  WbII.  (U.  S.)  676;  and  the  manner  in  which  those  poweis 
Idjaers'  Ditch  Co.  v.  Zellerbaoh,  37  CaL  are  to  be  exercised,  since  their  acts, 
643;  Swift  v.  Williamsburg,  24  Barb,  when  beyond  the  scope  of  their  au- 
(N.  Y.)  427,  cited  elsewhere  and  com-  tbority  or  done  in  a  manner  unau- 
mented  on,  infra,  S  780,  note;  Hague  tborized,  are  in  general  nugatory  and 
r.  Philadelphia,  48  Pa.  St.  627;  State  not  binding  on  the  corporation.  Rsm- 
V.  Kirkloy,  29  Md.  85,  111;  Horn  v.  say  v.  Western  District  CouncU,  4  Up- 
Baltimore,  30  Md.  218;  Thomas  o.  per  Can.  Q.  B.  374;  ffllsby «.  Dunville, 
Richmond,  12  Wall.  {U.  S.)  340,  per  31  Upper  Can.  C.  P.  301;  Wentworth 
Brodjey,  J.;  Ford  d.  Mayor,  Ac.  of  New  County  v.  Hamilton,  34  Upper  Can. 
York,  63  N.- Y.  640;  StonebuiKh  v.  Q.  B.  685,  flOl;  Potts  v.  DunnviUe,  38 
Brighton.  5  Upper  Can.  U  J.  38;  Belle-  Upper  Can.  Q.  B.  96;  Waterous  En- 
view  V.  Hohn,  82  Ky.  1;  Famsworth  gine  Co.  v.  Palmerstun,  20  Ont.  Rep. 
V.  Pawtucket,  13  R.  I.  82;  Madison  411;  19  Ont.  App.  47;  Canadian  Fac. 
V.  NewBome,  39  Fla.  149;  State  v.  R.  Co.  v.  Chatham,  25  Ont.  Rep.  466; 
Michigan  City,  138  Ind.  455,  quoting  22  Ont.  App.  330;  Wigle  r.  Kii^viUe, 
text;  McQuiddy  t>.  Brannock,  70  Mo.  28  Ont.  Rep.  378;  Biggar's  Mun. 
App.  535,  quoting  text;  Lincoln  4  Manual  (Canada,  1900),  41. 
Dawson  Irr.  Dist.  v.  McNeal,  60  Neb.  '  Reilly  n.  Mayor,  Ac.  of  New  York, 
613;  Dube  p.  Peck,  22  R.  1.443;  Hunt  111  N.  Y.  473,  rev'g  22  J.  A  S.  463. 
o.  Wimbledon  Local  Board,  4  C.  P.  Seo  a.  o.  cited  in  nejct  section.  Mayor, 
Div.  48j  55,  per  BrammU,  B.  Sat.  of  New  York  v.  Brady,  115  N.  Y. 

Special  and  limited  authority  to  bor-  699 ;  Chicago  Sanitaty  Dist.  v.  Ricker, 
row  money  amf erred  upon  the  lovm  treat-  91  Fed.  Rep.  833,  rev'g  89  Fed.  R^. 
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municipality  and  a  property  owner  whose  property  has  been  assessed 
for  the  cost  of  the  improvement,  entirely  different  considerations 
govero.  Ilie  city  in  making  the  improvement  acts  in  some  sense 
as  the  agent  or  represeutadve  of  the  owners  who  are  to  defray  the 
cost;  it  must,  in  the  discharge  of  the  duties  of  this  agency,  exercise 
reasonable  care  and  diligence  in  connection  nith  the  work ;  if,  by 
gross  or  clear  negligence  on  its  part,  or  the  fraud  of  its  officers,  the 
cost  has  been  largely  and  unnecessarily  increased,  the  consequences 
of  the  wrong  should  not  be  visited  upon  the  owners  of  the  property.  '^ 
Every  owner  of  property  who  is  assessed  has  a  right  to  complain 
if  the  total  sum  which  is  the  basb  of  the  assessment  is  by  any  such 
negligence  or  fraud  made  to  exceed  the  fab  and  reasonable  cost  of 
the  improvement'  It  is  apparent,  therefore,  that  in  a  question  with 
the  property  owner  the  validity  of  the  cotify-act  may  be  assailed  on  a 
mixed  ground  of  corporate  negUgence  and  fraud  in  letting  it  in 
which  the  evidence  required  to  sustain  the  &aud  may  be  much  less 
than  that  which  is  required  to  show  fraud,  as  in  a  question  between 
the  city  and  the  contractor.  At  this  place  we  will  consider  fraud 
otUy  as  the  question  may  arise  between  the  city  and  the  contractor. 
While  it  is  true  that  the  legislative  department  of  the  State  is  sov- 
ereign, that  in  general  the  mere  motives  aside  from  acts  that  induce 
its  action  cannot  be  the  subject  of  judicial  investigation,'  that  the 

251.    Coatt&ctH  of  municipal  corpora-  authority  vbich  the  law  has  conferred 

tioQfl  stand  generally  on  the  same  foot-  upon  the  officer  with  whom  he  deals, 

ing  Bs  the  contracts  of  natural  persona  and  ia  also  presumed  to  know  that  the 

and  depend    upon   subatantiaDy    the  law  exacts  and  requires  of  such  officer 

same  circumstances  as  to  validity  and  the  utmost  good  faith  and  loyalty  to 

etTect.     Aiventi  v.   San   Francisco,   16  such  municipaUty." 
Cal.  259;   Baird  v.  Mayor,  kc.  of  New        >  Lakev.  Trustees  of  Williamabutgh, 

York,  95  N.  Y.  S67;  Tacoma  v.  Tacoma  4  Denio  (N.  Y.),  620;  Ashton  v.  Roch- 

Light  4  Water  Co.,  16  Wash.  288.    For  es'ter,  133  N.  Y.  187;    Matter  of  And- 

inatancM  of  recovery   of  money  paid  erson,  109N.  Y.  554;  Matter  of  liviag- 

hy  a  city  under  a  mistake  of  fad,  see  ston,  121  N.  Y,  94. 
Duluth  V.  McDonnell,   01   Minn.   288.         *  To   the  general  propoHition,  that 

In  Tacoma  v.  Tacoma  Light  4  Water  the  validity  of  an  act  of  the  legislature 

Co.,  16  Wash.  288,  where  the  city  sued  cannot  be  assailed  on  the  ^und  that 

to  Tteover  danjape»  for  fraudulent  mia-  it   was   enacted  from  motives  of  any 

rtpramniali  ns  m   the  sale  to  it  of  a  hostility  to  the  public  good  or  (reneral 

water  and  light  plant,  the  court  sud  polii^  of  the  State,  or  was  procured  by 

with  reference  to  the  duties  of  an  of-  fmud  or  misrepresentation  or  by  brib- 

ficer:  "A  municipal  corporation  has  a  ery  of  the  members  of  the  legislature 

right  to  rely  on  the  good   faith  and  voting  for  it,  see  the  following  cases: 

loyalty  of  its  officers;   that  Buch  officers  New  Orleans  o.  Warner,  175  U,  8.  120; 

owe  to  their  municipalities  the  utmost  Baxter  o.  Tripp,  12  R.  I.  310;   People 

decree  of   good   faith,   and   that  it   ia  v.  Shepard,  36  N.  Y.  285;   Jersey  City 

their  duty  at  all  times  to  use  their  best  &  B.  R.  Co.  v.  Jersey  City  A  H.  H.  Co., 

judgment   in   protecting   the   interests  20  N.  J.  Eq.  61;    Jewel  v.  Weed,   18 

of    the    munictpalities    whose    officers  Hinn.     272;     Judah    v.    Trustees    of 

they  are,   and  a  person  dealing  with  Vincennes    University,     16    Ind.    56; 

such  officera  ia  conclusively  presumed  United  States  v.  Old  Settlers,  148  U.  S. 

to  know  the  extent  of  the  power  and  427,   and   cases   cited;     Ex   parte   Mc- 


-,yCoo^Ie 


1158  IfDinCIPAL   CORPOBA.TIONS  }  778 

council  of  B  city  in  pacing  ordinances  for  some  purposes,  e,  g., 
police  regulations,  exercises  delegated  legislative  authority,  and  such 
ordinances  have  the  force  of  law  and  cannot  be  attacked  because 
of  the  motives  inducing  them,  yet  when  the  subject  matter  before 
the  court  is  a  contract  relating  to  the  property  or  affairs  of  a  city, 
althou^  it  may  have  been  entered  into  by  ordinance,  the  council 
of  the  city,  in  making  it,  exercises  discretionary  rather  than  legisla- 
tive power,  and  the  motives  and  inducements  of  the  votes  for  the  pas- 
sage of  the  ordinance  making  or  authorizing  the  contract,  and 
whether  they  are  honest  or  corrupt,  that  is,  fraudulent  in  &ct  and 
in  effect,  may  be  the  subject  of  judicial  investigation.'  Hence,  the 
action  of  a  municipal  council  in  making  or  authorizing  a  contract 
may  be  attacked  for  actual  Jravd  or  corruption,  including  bribery 
and  other  corrupt  and  unlawful  inducements.'  But  to  authorize 
the  avoidance  of  a  contract  on  the  ground  of  fraud  the  fraud  must 
be  clearly  proved.  While  it  may  be  established  by  circumstantial 
evidence,  the  proof  must  be  such  as  is  fairly  irreconcilable  with 
any  theory  other  than  the  guilt  of  the  officer  accused  of  the  fraud.* 

Cardie,  7  Wall.   (U.  8.)  506;  Coolejr,  at  all  events,  when  the  diSerence  iff tbe 

Const.    T.im     (5th    ed.)    222;    United  price  is  not  so  great  as  to  raise  any 

States  V.  Des  Hcnnes  Navizatlon  &  H.  fraudulent  presumption.     Santa  Rosa 

Co.,   142   U.   8.  510;    DoyFe  v.  Conti-  Lighting  Co.  r.  Woodward,  llS  Cal.  30. 

nental   Ins.   Co.,   94   U.  S.   535;  Soon  An  allegation  that  the  price  paid  by 

Hing  11.  Crowley,  1 13  U.  S.  703.  a  city  for  gas  ia  about  three  times  what 

■  Weston  V.  Syracuse,  158  N.  Y.  274.  is  paid   by   private   conaumers  is  not 

On  this  point  see  further,  chaps,  on  sufficient  to  charge  fraud.    Seward  v. 

Muoicipal    Ordinances   and    By-Laws,  Town  of  Liberty,   142  Ind.  551.     See 

and  chap,  on  Remedies.  also  Potts  v.  Philadelphia,  195  Pa.  619. 

•  Weston  *.  Syracuse,  IBB  N.  Y.  274 ;  Preliminary  estimate  held  not  to  be  so 
Hermann  v.  Oconto,  100  Wis.  391 ;  s.  c.  much  less  than  amount  bid  as  to  war- 
110Wi8.660.  Bee  chapter  on  Corporate  raot  the  conclusion  that  it  was  fraudu- 
Remediea,  potl,  as  to  fraudtUent  grants  lent.  Booth  v.  Bayonne,  50  N.  J.  L. 
and  <Ui«ruitiom  of  property  by  munici-  258.  Payment  by  the  amtraetor  of  the 
pal  councils  and  officers.  Sufficiency  of  eiEpenses  of  a  commission  appointed 
aUegaiiont  of  fraud  and  corruption,  see  to  contract  for  the  construction  of  a 
Seltier  o.  Metropolitan  Elect.  Co.,  199  iail  held  not  to  establish  fraud  or  col- 
Pa.  100;  Nagel  v.  Lindell  R.  Co.,  167  lusion  when  it  appeared  that  the  ex- 
Mo.  89;  Bartier  Asphalt  Pav.  Co.  v.  peoses  were  incurred  in  examining  a 
Field.  188  Mo.  182,  203.  modem  iail  exhibited  by  the  contractor 

'  Baird  v.  Mayor,  Ac.  of  New  York,  at  another  place.     Byeia  v.   Manley 

98N.Y.  667;  Tacoma  ».  Taooma  Light  Mfg.  Co.  (Tenn.  Ch.  App.),    46  8.  W. 

*  Water  Co.,  16  Wash.  288.     See  also  Rep.  547.    Acceptance  of  a  higher  bid 

Kingsley  v.   Brooklyn,  78  N.  Y.  200.  for  alleged   technical   defects   held   to 

For  instance  of  case  where  the  eviderux  show  fraud  when  the  charter  required 

was  held  tc  be  iraufficient  to  establish  that  bids   should   be   submitted,   and 

the  fraud  of  the  municipal  ofScers,  see  that  the  Unsesl  propoial  should  be  ae- 

Tacoma  17.  Tacoraa  Light  &  Water  Co.,  eepted.    Times  Printing  Co.  v.  Seattle, 

16  Wash.  288.     Where  there  ia  no  re-  25  Wash.  149.    The  lack  of  fidelity  on 

quirement  of  the  law  that  bids  shall  the  part  of  a  municipal  officer  in  other 

be  advertised  for  or  the  contract  kt  lo  transactions  does  not  justify  a  city  in 

the  bnceet  bidder,  the  mere  fact  that  the  refusing  to  perfonn  a  contract.    Hence, 

contiact  is  not  let  to  the  lowest  bidder  testimony  as  to  frauds  committed   by 

is  not  sufficient  to  establish  fraud,  —  that   officer   in   other   Iratuactiant   not 
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But  it  is  not  necessary  that  the  fraud  should  be  proved  by  direct 
evidence,  nor  is  it  essential  to  show  precisely  how  or  when  the  fraud 
was  concocted  or  what  particular  city  officers  were  implicated.  It  is 
sufficient  to  show  that  the  contract  with  whomsoever  made  must 
have  been  the  result  of  fraud.'  A  letting  of  the  contract  to  one  who 
is  apparently  the  lowest  bidder  upon  proposals  made  after  advertise- 
ment does  not  prevent  the  contract  from  being  attacked  on  the 
ground  of  fraud.  Fraudulent  collusion  between  the  contractor  and 
the  .city  officers  by  which  the  contract  was  intentionally  fci  to  one 
who  was  advaUy,  (Uihaugh  not  apparently,  ike  highest  bidder,  is 
available  as  a  defence  to  an  action  by  the  contractor  on  the  contract.* 

foiming  ft  part  of  the  fraudulent  scheme  tnct,  —  the  plaiotiff  and  one  UcMann. 
of  the  tninaaction  before  the  court,  Plaintiff'e  bid  aa  a  whole,  taking  the 
cannot  be  received.  Baird  v.  Uavor,  estimaUul  quantities,  was  lower  than 
Ac.  of  New  York,  96  N.  Y.  567.  But  McMann'a,  and  the  coDtract  vaa 
when  an  action  is  brought  upon  &  coo-  awarded  him.  Of  twenty-sit  kinds  of 
tiact  which  has  been  let  to  the  permn  material  for  which  plaintiff's  bid  was 
i^parentlj,  but  not  in  fact,  the  lowest  the  lower,  none  were  required  or  fur- 
bidder,  evidcTux  that  payments  were  nished,  and  the  aggregate  price  of  tlie 
made  to  the  contractor  from  time  to  materials  furnished  was  tar  greater 
time  largely  in  excess  of  the  amount  than  under  the  bid  of  UcMann.  The 
earned  and  that  the  contractor  oRered  quantity  of  invert  blocks  called  for  by 
to  sell  similar  materials  to  others  at  the  advertisement  was  2000.     Plain' 

E rices  lower  than  those  quoted  in  his  tifF's  bid  was  S3.50  each,  and  he  was 
id,  may  be  received  for  tfie  purpose  of  offering  to  sell  them  in  other  places  for 
establishing  that  the  contract  was  pro-  S2.34.  UcMann's  bid  for  tnem  was 
cured  by  fraud  and  collusion  between  90.60.  The  number  required  and  act- 
the  contractor  and  the  city  officers,  ually  delivered  was  over  20,000,  That 
Nelson  v.  Mayor,  Ac.  of  New  York,  5  much  more  than  2000  invert  blocks 
a.  Y.  Supp.  688,  aff'd  131  N.  Y.  4.  were  actually  required  and  should  have 
'  Nelson  v.  Mayor,  Ac.  of  New  York,  been  called  for  by  the  specifications 
131  N.  Y.  4.  was  shown  by  the  fact  that  proposals 

'  Nelson  ii.  Mayor,  Ac.  of  New  York,  for  the  construction  of  sewers  requiring 
131  N.  Y.  4;  aft'g  5  N.  Y.  Supp.  688;  over  11,000  blocks  wore  advertised  for 
Hermann  v.  Oconto,  100  Wis,  391 ;  s.  c.  and  contracts  for  them  were  let  at  the 
110  Wis.  660.  Text  Ululated.  Aeon-  same  time  as  the  contract  was  awarded 
tractor  sued  to  recover  a  balance  on  a  to  plaintiff.  For  the  first  payment  to 
contract  for  Furnishing  drain  and  sewer   the  plaintiff  on  the  contract,  the  city 

Ripe  and  invert  blocks  to  the  city  of  officials  gave  him  an  estimate  largely 
ew  York.  The  advertisement  for  exceeding  the  quantity  of  matenafa 
proposals  specified  forty-three  different  delivered,  and  the  time  for  deliveriiu; 
kinds  of  pipe  required,  with  the  esti-  the  materials  was  greatly  extended^ 
mated  quantities  of  each,  and  the  right  PlaintiS  was  not  sworn  as  a  witness  on 
was  reserved  to  the  commissioner  of  the  trial  and  offered  no  evidence  to  ex- 
public  works  to  increase  or  diminish  plain  the  overeetimate.  It  was  held 
not  only  the  gross  quantity,  but  also  that  the  evidence  justified  a  finding  of 
the  quantity  of  each  kind  to  an  amount  fraud  and  collu^on ;  that  the  contract 
not  exceeding  thirty  per  cent  of  the  was  not  in  any  proper  sense  let  to  the 
gross  amount  of  the  contract.  It  was  lowest  bidder  and  imposed  no  obliga- 
etipulat«d  that  the  contractor  should  tion  on  the  city;  and  that  the  accept- 
commence  the  delivery  of  the  pipe,  Ac.  ance  of  the  materials  delivered  under 
at  such  time  and  in  such  manner  and  the  contract  was  not  a  waiver  of  the 
proportion  as  should  be  designated  in  fraud  or  a  ratification  of  the  contract, 
the  contract,  and  complete  the  same  It  was  also  held  that,  as  it  appeared 
within  ninety  da^  next  thereafter,  that  the  pluntiS  hod  been  pain  more 
There  were  two  bidders  tor  the  con-   thau  the  fair  value  of  the  materials 
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The  obligation  of  a  munidpaliiy  to  diaajjirm.  a  coiiiract  which  haa 
been  induced  through  fraud  is  the  same  as  the  obligation  of  an  in- 
dividual. If  a  city  has  been  induced  to  enter  into  a  contract  thiou^ 
fraud,  it  is  its  duty,  if  it  desires  to  avail  itself  of  that  objection,  to 
act  upon  the  first  opportunity  after  discovery  of  the  fraud  and  re- 
scind the  contract  by  repudiating  its  obligation  and  restore  what- 
ever has  been  received  under  it  immediately  upon  discovering  the 
alleged  fraud.  If  it  delays  acting  and  retains  property  delivered 
under  the  contract  beyond  a  reasonable  time  after  such  discovery, 
it  will  be  held  to  have  ratified  and  adopted  the  contract  and  waived 
its  objections  thereto.  A  contract  induced  by  fraud  is  not  void,  but 
requires  afiBnnative  action  on  the  part  of  the  party  defrauded  to 
relieve  himself  from  its  obligation.*  But  when  the  statute  requires 
that  the  municipality  shall  advertise  for  proposals  and  shall  award 
the  cmdrad  to  the  lowest  bidder,  no  agent  or  officer  of  the  municipality 
has  the  right  or  power  to  iraive  a  fravd  by  which  the  contract,  whilst 
awarded  to  the  apparent  lowest  bidder,  is  in  reality  awarded  in  viola- 
tion of  the  statute  to  one  who  is  not  in  fact  the  lowest  bidder.  The 
only  way  an  agent  or  officer  of  the  city  can  make  the  contract  bind- 
ing upon  the  city  is  by  awarding  the  contract  in  the  form  prescribed 
by  law,  i.  e.,  by  advertisement  and  an  award  upon  an  honest  bid.' 
And  in  order  to  create  an  estoppel,  or  a  waiver  of  fraud  under  any 
circumstances,  it  is  essential  that  the  proper  officials  should  have 
known  of  the  fraud  at  the  time  of  the  alleged  acts  which  ar«  set  up 
as  an  estoppel  or  waiver.'  The  aadii  and  paymevi  of  a  daim  for  a 
portion  of  work  does  not  necessarily  prevent  the  city  from  ailing 
the  fraud  as  a  defence  to  further  claims  under  the  same  contract* 

§  779.  Fraud  —  Taking  Advantags  of  Ignoruica  oi  OualaiBneBS 
of  Hnnidpal  OfflcerB.  —  The  practice  of  paying  for  the  grading 
and  regulating  of  streets  and  other  improvements  of  a  similar 
character,  particularly  where  excavating  and  filling  is  required,  at 
a  price  which  is  determined  by  the  quantity  of  work  done,  e.  g.,  the 

delivered,  be  waa  not  entitled  to  re-        *  Weston  v.  Sfracuae,  158  N.  Y.  274. 

cover  any  further  sum  on  the  ground  kUaiJdtTatifyiTig  a  miaiicipal  ordinance 

that  the  city  had  the  benefit  of  such  aulharixing  a  contract  to  be  made  does 

msteriBla.      Nelaon  v.   Mayor,   dtc.    of  not  naive  an  inherent  fraud  which  waa 

New  York,  131  N.  Y.  4;   aff'g  5  N.  Y.  not  disclosed  to  the  legislature  at  the 

Supp.  688.  time  when  the  act  was  enacted.    Santa 

'  Baird  v.  Mayor,  Ac.  of  New  York,  Ana  Water  Co.  v.  San  Buenaventura, 

96  N.  Y.  567,  598.    See  also  Devlin  v.  65  Fed.  Rep.  323. 
Mayor,  Ac.,  of  New  York,  4  N.  Y.  Misc.        *  Nelsonc.  Mayor,  Ac.of  NewYoric, 

106.  131  N.  Y.  4. 

*  NeUon  v.  Mayor,  Ac.  of  New  York, 
131  N.  Y.4,  14. 
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Dumber  of  cubic  yards  of  earth  or  rock  excavated  or  the  number 
of  cubic  yards  of  Biting  required,  has  g^ren  many  opportunities  to 
contractors  to  take  advantage  of  the  ignorance  and  carelessness  of 
municipal  officers.  The  method  in  which  this  has  been  effected  has 
been  by  the  iruddng  of  unbalanced  bids,  which  name  an  exorbitant 
price  for  some  classes  of  work  and  a  greatly  inadequate  compensa- 
tion for  others,  e.  g.,  if  a  contractor  should  make  a  bid  of  tl.62  per 
yard  for  earth  excavation,  and  $.02  per  yard  for  rock  excavation.' 
When  a  bid  of  this  character  is  mode,  it  should  be  apparent  to  any 
person  that  advantage  is  being  taken  of  the  city  somewhere,  for  it 
indicates  that  the  contractor  knows  that  he  can  make  such  an  ex- 
orbitant profit  on  some  classes  of  work  that  he  does  not  need  to  care 
whether  be  makes  a  profit  or  not  on  the  others.  Neither  figure  is 
honest.  The  bid  is  a  mere  juggling  with  prices  and  quantities  to 
the  end  that  the  contractor  may  obtain  the  contract.  Such  bids 
would  not  be  considered  in  private  transactions,  and  there  is  no 
reason  why  they  are  tolerated  in  public  contracts.  That  an  un- 
balanced bid  of  this  character  is  the  lowest  is  a  plain  warning  to 
the  municipal  officers  that  something  is  wrong,  and  should  induce 
them  to  reject  all  bids,  make  new  surveys  and  estimates,  and  ad- 
vertise anew.  Yet  the  courts  hold  that  every  unbalanced  bid  is 
not  per  ae  fraudulent  or  evidence  of  substantial  error.  An  un- 
balanced bid  which  does  not  materially  enhance  the  cost  of  the 
work  cannot  be  complained  of.  If  there  is  no  deception  or  mistake 
as  to  the  qusintities,  and  if  the  requirements  of  the  law  have  been 
fairly  complied  with,  and  the  quantity  and  quality  of  the  work  has 
been  estimated  as  nearly  as  practicable,  there  is  no  ground  for  alleg- 
ing substantial  error  or  fraud  merely  because  of  an  unbalanced  bid 
under  which  the  contract  was  let.'  If  in  making  the  preliminary 
estimates  the  city  en^neer  or  surveyor  has  erred  and  there  is  no 
fraud  and  collusion  between  him  and  the  successful  bidders,  and 
if  the  successful  bidder  has  practised  do  fraud,  the  loss  falls  upon 
the  city.  When,  under  the  law,  bids  are  to  be  made  and  contracts 
awarded  upon  estimates  of  the  work  to  be  done,  he  who  is  the 
lowest  bidder  upon  these  estimates  is  the  lowest  bidder  under  the 
law,  and  he  does  not  lose  his  ri^t  because  the  estimates  are  errone- 
ous. If  the  contractor  is  not  guilty  of  any  fraud,  the  city  cannot 
urge  against  him  the  ignorance  or  error  of  its  own  agents  in  making 
the  estimates.  The  validity  of  a  contract  let  by  a  municipality  to 
the  lowest  bidder  does  not  depend  upon  the  accuracy  of  the  officer 

•  Matter  of  Anderaon,  109  N.  Y.  554, 


.dr,yGoogIe 


1162  innnciPAL  cobporaitonb  S  7S0 

charged  with  the  duty  of  making  the  estimates,  but  upon  an  honest 
effort  on  his  part  to  be  accurate.'  The  fact  that  a  bidder  had  su- 
perior knowledge  as  to  the  nature  of  the  work  done,  and  knew  that 
the  estimates  erroneously  stated  the  different  kinds  of  work,  is  not 
suffici^it  -per  ae  to  prove  bad  faith  or  fraud  on  his  part.' 

§  780.  Fraud  attd  HiaUko;  MinroprsBontatlona  by  Hnnic^»l 
Offlcera.  —  Contracts  by  or  with  a  city,  although  required  by  law  to 
be  in  writing,  are  subject  to  reformation  or  rescission  for  fraud,  ac- 
cident, or  mistake.  A  municipality  cannot  profit  by  these  in  connec- 
tion with  its  written  contracts  any  more  than  a  private  individual.* 

'  Reilly  n.  Mayor,  &o.  of  New  York,  othera,  and  that,  having  complied  with 
111  N.  Y.  473,  479.  the  law  and  entered  into  the  contract, 

'  Mavor,  &c.  of  New  York  e.  Brady,  the  city  could  not  urge  against  the 
1 15  N.  Y.  599.  Id  an  action  againat  contractor  ita  own  ignorance  and  error. 
the  city  to  recover  the  balance  due  for  Reilly  v.  Mayor,  do:,  of  New  York  111, 
work  and  materiais  furnished  under  a  N.  Y.  473 ;  s.  c,  see  ante,  %  778. 
contract  for  regulating  and  grading  a  '  Long  v.  Athol,  196  Masa,  497;  82 
street,  the  city  admitted  that  upon  the  N.  E.  Rep,  665;  McManua  v.  Phikr 
estimated  quantities  of  the  worlc  to  be  delphia,  21 1  Pa.  394,  In  Long  v.  Athol, 
done  the  plaintiff  was  the  lowest  bidder,  196  Mass,  497;  82  N.  E.  665,  it  was  held 
but  alleged  that  by  reason  of  "the  in-  that  a  bill  in  equity  to  rescind  a  con> 
advertence,  ignorance,  carelessness,  or  tract  of  a  municipality  for  a  sewer  ex- 
error  of  the  surveyor,"  an  error  arose  tendon  on  the  two-fold  ground  tliat 
whereby  the  contract  as  awarded  to   it  was  fraudulently  obtained  from  the 


stat«d  ccrbun  items,  and  in  bad  faith  mapa,  drawings,  pronJee,  and  apecifi- 
and  with  intent  to  profit  by  the  ieno-  cations  for  the  proposed  contract,  and 
ranee  of  the  surveyor  made  an  unbai-  that  the  contract  was  made  under  a 
aneed  bid.  There  was  do  all^ation  mutual  mistake  of  both  parties  arising 
or  proof  of  fraudulent  collusion  be-  from  the  fact  that  the  e&timatea  of  the 
tween  plaintiff  and  the  officers  of  the  defendant's  engineer,  upon  which  the 
corporation.  The  city  surveyor  testi-  plaintiffs  made  their  bid  and  upon 
fied  at  the  trial  that  tie  made  his  esti-  the  faith  of  which  they  entered  into  the 
mate  from  surface  indications  and  as  contract,  were  erroneous  and  materi' 
correctly  as  he  could,  but  that  the  ally  underestiniatcd  the  amount  of  the 
nature  of  the  locality  was  such  that  work  to  be  done,  stated  sufficient  cause 
any  estimate  in  advance  was  unreliable,  for  rescission,  if  either  ground  claimed 
It  was  held  that  no  fraud  was  estab-  was  made  out.  But  on  the  facts  of  the 
liahed  on  the  part  of  the  plaintiff,  and  case  the  plaintiffs  failed  to  establish 
he  wasentitlea torecover;  that  he  had  the  fiuua.  The  evidence,  however, 
a  right  to  the  benefit  of  his  own  knowl-  showed  that  the  contract  was  entered 
edge,  honestly  acquired,  so  long  as  he  into  under  a  mutual  mistake  caused 
did  nothing  to  mislead  or  deceive  the  by  the  error  of  the  municipali^s  engi- 
city;  that  as  the  city  had  invited  bids  neer  in  making  the  estimates  upon 
upon  the  eatimatee  made,  and  had  which  the  bids  were  based.  It  vp- 
awarded  the  contract  to  one  who  was  peared  that  pluntiffa  had  accem  to 
the  lowest  bidder,  tested  by  the  pro-  correct  profile  maps  and  drnwines  and 
posals,  it  could  not  hold  the  contractor  to  printed  ^Mcificationa,  and  that  it 
to  a  performance  and  then  annul  the  would  have  been  possible  for  a  skilled 
contract  because  the  actual  result  so  engineer,  by  correctly  scaling  these 
varied  from  the  estimate  as  to  make  plana,  to  ascertain  and  correct  the 
the    accepted    bid    higher    than    the  mistakes   made  in  the   estimate  fur- 
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It  has  also  been  held  that  a  ciiy  may  he  charged  with  responsibility 
for  ■ntisrepreaeniaiiona  which  have  been  made  by  its  agent  to  induce 
a  person  to  enter  into  a  contract  with  it.'  In  the  case  in  which  it  was 
so  held  the  common  council  had  authorized  a  committee  to  negotiate 
a  lease  of  a  ferry  slip  owned  or  claimed  by  the  city,  and  the  com- 
mittee made  representations  as  to  the  title  of  the  city  to  the  premises 
demised.  The  court  adopted  the  view  that  a  municipal  corporation 
may  delegate  to  agents  the  performance  of  any  act  which  it  cannot 
itself  perform,  and  that  the  principal  b  liable  for  the  false  represen- 
tations of  the  agent  made  in  and  about  the  matter  for  which  he  was 
appointed  agent,  not  on  the  ground  of  express  authority  given  to  the 
agent  to  make  the  representations,  but  on  the  ground  that  as  to  the 
particular  matter  for  which  the  agent  is  appointed,  he  aiatub  in  the 
place  of  the  principal,  and  whatever  he  does  or  says  in  and  about 
that  matter  is  the  act  and  declaration  of  the  principal,  for  which 
the  principal  is  just  as  liable  as  if  he  had  personally  done  the  act  or 
made  the  declaration.  The  power  of  the  agent  to  render  the  principal 
liable  for  representations  flows  from  hb  mere  appointment  to  do 
the  act  or  transact  the  business  such  as  that  in  question  in  and  about 
which  the  representations  were  made.  It  was  therefore  held  that 
the  representations  of  the  committee  of  the  common  council, 
although  not  expressly  authorized,  were  binding  upon  the  city  and 
the  dty  must  answer  any  damages  therefor.  In  another  case,  the 
plaintiff  sought  to  recover  damages  from  a  city  by  reason  of  alleged 
false  and  fraudulent  representations,  which  induced  the  plaintiff') 
testator  to  convey  to  the  city  his  title  to  valvable  lands  forming  a  portion 
of  the  bed  of  a  street  for  a  merely  nominal  consideration.    The  court 

nished.  Itwas  found  that  the  defendant  to  recover  the  reasonable  value  of  the 
acted  in  good  faith  in  furnishing  tbe  work  performed.  But  see  as  to  the 
estimstea  and  believed  that  they  were  effect  of  stipulationa  in  a  contract  such 
at  least  approximately  correct.  The  as  the  foregoing  to  place  upon  the  con- 
contract  required  plaintiffs  to  do  the  tracting  parties  the  obligation  to  sat- 
vork  "in  strict  accordance  with  the  isfj  themselves  as  to  the  correctness 
maps,  drawings,  profiles,  and  specifica-  of  estimates  of  miantity,  Sullivan  v. 
tioDB  prepared  therefor  and  on  file  Sing  Sing,  122  N.Y.  389;  Lentilhon  e. 
...  all  of  which  are  to  be  considered  New  York,  102  N.  Y.  App.  Div.  548, 
as  part  and  parcel  of  these  preeents  and  S^,  aCf'd  18^  N.  Y.  549.  In  McManus 
to  be  coostnied  therewith."  It  was  v.  Philadelphia,  211  Pa.  364,  a  contract 
also  agreed  "that  the  amounts  and  with  the  city  was  reformed  for  the  mis- 
quantities  of  materials  .  .  .  and  work  take  of  the  contractor  caused  by  his 
...  as  stated  in  the  notice  to  bidders  executing  the  contract  in  reliance  on 
governing  the  makinE  of  proposals  for  the  original  estimates  of  the  city  en- 
said  work  are  app roxmiate -only,"  and  ^neer  upon  which  he  made  his  bid,  and 
that  the  contractors  should  judige  for  m  ignorance  of  the  fact  that  the  city 
themselves  as  to  all  conditions  affect-  engineer  had  changed  these  estimates 
ing  the  cost  of  performance  of  the  work,  after  the  bid  was  made  and  before  the 
The  court  held  that  the  contract  was  contract  was  signed, 
properiy  rescinded  for  mutual  mistake.  *  Sharp  c.  Mayor,  dc.  of  New  York, 
and  that  the  contractors  were  entitled  40  Baib.  (N.  Y.)  256. 
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determined  the  question  upon  the  merits,  and  seema  to  have  assumed 
that  if  fraudulent  misrepreaentations  had  in  fact  been  made,  the  citjr 
was  liable  therefor,  but  it  also  held  that  the  facts  that  the  agent  of 
the  city  had  special  information  on  the  subject  which  was  unknown 
to  the  plaintiff's  testator,  that  the  consideration  was  inadequate)  and 
that  the  transaction  was  entered  into  hastily  and  without  due  delib- 
eration, were  not  sufficient  to  sustain  the  charge  of  fraud  in  the  ab- 
sence of  proof  showing  the  misstatement  of  any  actual  fact.'  But 
the  liability  of  a  municipal!^  for  misrepresentations  fraudulently 
made  by  one  of  its  officers  or  agents  does  not  exist  when  the  misrepre- 
sentation is  made  as  to  a  fact  concerning  which  it  is  the  duty  of  the 
contractor  to  satisfy  himself,  when  such  fact  is  one  of  the  statutory 
restrictions  or  limitadons  or  conditions  precedent  upon  the  power 
of  the  officer.  Thus,  by  charter  no  proceedings  could  be  taken  to 
open,  regulate,  grade,  or  pave  any  street  or  avenue  unless  upon  peti- 
tion signed  by  one-third  of  the  persons  owning  land  situated  within 
the  assessment  limits,  which  were  to  be  fixed  in  the  manner  directed 
by  the  act.  Upon  the  presentation  of  a  petition  so  signed,  public 
notice  was  to  be  given  that  such  application  had  been  made  and  of 
the  time  when  the  common  council  would  proceed  on  the  petition. 
If  a  remonstrance  was  presented,  signed  by  a  majority  of  the  per- 
sons who  would  be  assessed  for  the  expense  of  the  improvement, 
nothing  further  could  be  done.  If  no  such  remonstrance  was  pre- 
sented, the  common  council  might,  in  its  discretion,  allow  the  im- 
provement petitioned  for.  The  plaintiff  entered  into  a  contract  with 
the  city  to  grade,  pave,  and  Sag  the  sidewalks  of  a  street.  Not  hav- 
ing received  payment  of  the  contract  price,  he  brought  an  action 
against  the  city  for  damages,  claiming  tiiat  the  city  had  represented 
to  him  that  certain  persons,  being  one-third  of  the  owners  of  the 
lands  within  the  assessment  limits,  had  petitioned  for  the  improve- 
ment, and  that  the  city  had  taken  the  necessary  proceedings  to  au- 
thorize the  improvement  to  be  made  under  the  provisions  of  the 
charter.  The  court  held  that  no  such  action  could  lie.  The 
provisions  of  the  charter  were,  said  the  court,  binding  not  only 
on  the  city,  but  also  on  all  persons  dealing  with  it,  and  such 
persons  were  charged  at  their  peril  with  the  duty  of  ascertaining 
whether  all  the  preliminary  fac^  existed.  The  plaintiff,  therefore, 
had  no  right  to  rdy  upon  the  repretentation^  made  by  the  officers  of 

'  Btevena  v.   Mayor,   Ac.  of   New  Chicago  Sanitary  District   b.  Ricker, 

York,  14  J.  &.  S.  274:  aff'd  84  N.  Y.  91  Fed.  Rep.  833,  rev'g  89  Fed.  R^. 

286.    See  also  Marshall  v.  San  Antonio  251. 
(Tex.  Civ.  App.),  63  8.  W.  Rep.  138; 
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the  city,  and  be  could  not  recover  upon  the  ground  set  forth  in 
his  complaint.' 

§  781.  Oomblnationa  uao&g  Blddsra.  —  Arrangements  and  com- 
binations among  those  prepared  and  expecting  to  become  bidders 
at  the  letting  of-  contracts  by  a  municipality  to  prevent  competi- 
tion  between  themselves  and  to  bring  about  an  award  at  a  figure 
which  is  not  the  result  of  an  honest  comp>etition  are  contrary  to 
public  policy  and  void.'  Such  contracts  are  illegal  in  their  nature 
and  tendency,  and  for  that  reason  no  inquiry  is  necessary  as  to  the 
particular  effect  of  any  one  contract  because  ii  would  not  alter  the 
general  nature  of  the  contract  or  the  force  of  the  public  policy  which 
condemns  them.'  These  principles  apply  to  all  combinations  and 
agreemeids  bdween  intending  bidders  which  have  the  tendency  or 
effect  of  restricting  or  limiting  competition,  whether  such  contracts 
be  in  the  nature  of  an  agreement  between  two  or  more  bidders  that 
one  bidder  shall  refrain  from  bidding  in  competition  with  the  other, 
or  that  bids  shall  be  put  in  upon  terms  previously  arranged  between 
the  parties;  and  whether  the  consideration  be  an  agreement  to  share 

'  Swift  V.  WilUamBbuif  h,  24  Barb,  been  complied  with,  and  whether  the 
(N.  Y.)  427.  Tbecourt  pointed  out,  in  plaintiff  acting  in  good  faith  might 
reaching  this  decisios,  that  if  thg  not  juatifiablyrely  u^nthedetermina- 
plalntiCE  could  recover  on  the  state  of  tion  and  representations  of  the  officen 
facts  set  forth  in  his  complaint,  the  of  the  city  that  the  preliminaty  coo- 
restrictions  and  limitations  and  condi-  ditions  to  authorize  toe  improvement 
tioDs  precedent  which  the  l^islatura  had  been  complied  with.  Whether  the 
sought  to  impose  upon  the  powers  of  council  had  made  any  such  determina- 
the  common  council  would  go  for  tion  does  not  clearly  appear.  This 
nothing;  that  these  reatrictions  and  decimon  conforms  to  or  accords  with 
limitations  were  btended  to  protect  the  New  York  view  in  the  Unmir^xmding 
the  owners  of  land  and  the  taxpayers  railroad  aid  eaaet  and  is  to  be  read  in 
of  the  city  as  well  against  the  fraud  and  connection  with,  and  possibly  is  to  be 
impoutions  of  the  contractors  who  distinguished  from,  the  decimoqsof  the 
might  be  employed  to  make  the  local  Supreme  Court  of  the  United  States 
improvement  as  against  illegal  acts  as  to  the  effect  of  determinations  and 
of  the  common  council  themselves  in  recitals  in  municipal  bonds  operating 
employing  the  contractors.  The  fact  to  establish  an  ^itoppel  in  favor  <rf 
that  it  was  necessary  to  preserve  the  innocent  bondholders.  See  chapter  on 
safeguards  adopted  by  the  l^islature  Municipal  Bonds,  poft,  and  the  case  of 
for  the  protection  of  property  owners  Knox  Co.  v.  Aspinwall,  21  How.  (U.  S.) 
intact  and  in  effective  form  plainly  £39,  and  the  numerous  cases  which 
had  ^reat  weight  with  the  court.  The  have  followed  and  approved  it,  and 
case  IS  not  very  fully  reported  as  to  which  are  stated  and  commented  on  in 
just  what  the  common  council  officially  the  chapter  just  referred  to. 
did  or  (]etermined  and  officially  repre-  *  People  v.  Stevens,  71  N.  Y.  527, 
eentedtotbeplaJntilT.  The  decision  on  aff;;  51  How.  Pr.  227;  Conway  «. 
the  facts  may  be  sound,  but  a  qwtre  Garden  City  Pav.  Co.,  190  111.  89. 
arises  whether  the  common  council  was  ■  McMullen  v.  Hoffman,  174  U.  S. 
not,  under  the  legislation,  the  tribunal  S39:  Atcheson  d.  Hallon,  43  N.  Y.  147; 
appointed  by  law  to  determine  whether  Richardson  v.  CrandaJ],  48  N.  Y.  348, 
the  restrictions,  or  limitations,  or  362. 
conditions  precedent,  had  or  had  not 
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the  profits  of  the  successful  bidder  or  a  sum  paid  iu  hand  to  secure 
the  withdrawal  of  the  bid.  All  such  contracts  aud  agreements  are 
in  violation  of  public  policy.'  But  a  joird  open  'proposal,  the  result 
of  honest  co-operation,  though  it  might  prevent  the  rivalry  of  the 
parties  and  thus  lessen  competition,  is  not  an  act  forbidden  by  public 
policy.  Joint  adventures  are  allowed.  They  are  public  and  not 
secret.  The  risk  as  well  as  the  profit  is  joint  and  openly  assumed. 
The  pubfic  may  obtain  the  benefit  of  joint  responsibility,  or  of  the 
joint  ability  to  do  the  services.  The  pubhc  agents  know  all  that 
there  is  in  the  transaction,  and  can  more  justly  estimate  the  motives 
of  the  bidders  and  weigh  the  merits  of  the  bid.*    But  it  is  essential 

■  McMunen  v.  Hoffman,  174  U,  8.  paid  each  should  reomve  $100.  The 
639,  aETg  83  Fed.  Rep.  372,  rev'g  75  note  was  subsequently  p&id  to  the 
Fed.  Rep.  547;  B.  c.  06  Fed.  Rep.  £09;  holder;  and  it  waa  held  that  one  of  the 
United  States  v.  Addyston  Pipe  &  parties  to  the  agreement,  whose  share 
Steel  Co.,  85  Fed.  Rep.  271 ;  Woodruff  v.  of  the  S400  bad  not  been  paid  over  to 
Berry,  40  Ark.  251 ;  Swan  v.  Choroen-  him,  could  not  recover  that  shore  fram 
niDK.  2(}Cal.  182;  Kennedy  v.  Hurdick,  the  penon  who  received  it.  Wood- 
5  Harr.  (Del.)  468;  Ray  v.  Mackin,  100  worth  v.  Bennett,  43  N.  Y.  273,  rev'g 
HI.  246;  Conway  p.  Garden  Oty  Pav.  53  Barb.  361.  If  an  intending  bidder 
Co.,  190  111.  89;  Hunter  v.  Pfeiffer,  108  tor  public  uorJc,  for  which  bids  have 
Ind.  197;  Weld  v.  Lancaster,  £6  Ue.  been  advertised,  makes  his  bid  at  a 
453;  Gibbs  v.  Smith,  115  Haas.  592;  Ggure  which  is  disclosed  to  a  competitor 
Hapnah  v.  Fife,  27  Mich.  172;  Boyle  v.  on  an  agreement  by  which  the  corn- 
Adams,  50  Uinn.  255;  Engelman  tr.  petitor  agrees  to  purchase  from  the 
Skraioka,  14  Mo.  App.  438;  Pendle-  peraon  disclosing  hia  bid  a  quantity  of 
ton  e.  Asbury,  104  Mo.  App.  723;  paving  stone,  which  that  pemou  baa  oo 
Whalen  tr.  Brennen,  34  Neb.  129;  nand  and  which  he  wishes  to  use  in  tlie 
Wilbur  V.  How.  8  Johns.  (N.  Y.}  444;  perfonnance  of  the  public  work,  the 
Sharj)  V.  Wright,  35  Barb.  (N.  Y.)  236;  contract  for  the  purchase  of  the  paving 
Wichita  Falls  v.  Skeen,  18  Tex.  C5v.  stones  is  contraiy  to  public  pohcy  and 
App.  632 ;  Givins  v.  People,  194  III.  150.  is  void,  and  the  jiersan  sellmg  cannot 
Where  the  auditors  oi  a  town  were  maintam  an  action  for  the  breach  <A 
authorized  to  receive  sealed  proposals  the  contract  to  purchase.  Baiid  v. 
for  the  collection  of  the  town  taxes  and  Sheehan,  38  N.  Y.  App,  Div.  7. 
to  award  the  eorOraa  for  aoUeetion  to  the  ■  Atcbeeon  v.  MalloD,  43  N.  Y.  147; 
mott  favorable  bidder,  and  the  plaintiff  Brealin  v.  Brown,  24  Ohio  St.  565; 
and  defendant  made  propoaah,  but  Woodward  v.  Collett,  20  Ky.  Iaw  R«f). 
eachsaw  the  proposal  of  the  other,  and  1066;  48  S.  W.  164.  An  agreement  be- 
they  agreed  tnat.  if  cither  obtained  the  tween  the  plaintiff  and  the  defendants 
award,  he  should  share  the  profits  that  if  they  or  any  of  them  should  con- 
equally  with  the  other,  the  agreement  tract withanyofthetownaottheoounty 
between  the  plaintiff  and  the  defendant  of  Washington  lo/urnuA  recruits  for  the 
was  void  as  against  public  policy,  and  anny  durine  the  Civil  War,  they  would 
the  plaintiff  imdd  not  recover  from  the  share  equally  in  the  profits  and  lossea 
ds/en^nt  a  share  of  the  profits.  Atche-  of  the  busiDess,  and  without  the  eon- 
son  t>.  Mallon,  43  N.  ¥.  147.  Bv  an  sent  of  all  of  them,  would  not  make  any 
agreement  between  plaintiff,  defendant,  contract  for  a  leas  sum  than  $500  per 
and  two  others,  one  of  them  bid  for  man,  was  held  to  be  a  valid  partner- 
cert^n  canal  work  aU  to  be  jointly  ship,  which  might  be  the  basis  of  an 
interuted  in  the  bid.  Before  the  work  action  for  a  partnership  accounting. 
was  awarded  they  sold  their  bid  for  Marsh  v.  Russell,  66  N.  Y.  288.  In 
$400  to  a  higher  nidder  for  the  some  this  case  it  did  not  appear  that  the 
work.  Hegavehisnot«fortheamount,  parties  had  control  of  any  recruits, 
which  waa  to  be  left  with  one  of  the  much  less  that  they  had  a  monopoly  at 
four  with  the  tgmaaoat  that  when  them,  or  that  the  towns  wen  in  any 
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to  the  legally  of  any  contract  or  agreement  for  a  joint  adventure  or 
partnership  in  the  performance  of  a  public  contract  that  the  joini 
ivieresU  of  the  parties  ahoidd  be  public,  and  if  it  appears  that  the 
interest  of  the  parties  is  secret,  that  the  parties  jointly  interested 
made  separate  bids,  one  being  b<ma  fide  and  the  other  fictitious,  and 
that  the  so-called  partnership  agreement  was  really  a  cover  or  means 
of  preventing  competition  between  the  parties,  the  courts  will  hold 
the  agreement  to  be  contrary  to  public  policy  and  void.*  An  agree- 
ment by  which  a  person  undertakes  to  do  a  part  of  the  work  at  a 
specified  price  in  the  event  of  the  bidder  obtaining  the  contract 
violates  no  rule  of  public  policy  and  is  valid.'  If,  by  reason  of  an 
unlawful  combination  among  bidders,  the  contract  is  awarded  at  an 
increased  price,  an  action  may  be  maintained  against  the  successful 
bidder  for  the  damage  caused  by  the  unlawful  combination,'    But 

WBj  obliged  to  get  thdr  recruits  tiom  specified,  which  entitled  Duteh  to  main- 

theffl,  or  that  they  could  etnbsrrass  the  tkin  an    action   against    Uanison  for 

towns  in  filling  their  quotas,  or  that  the  damages  for  a  breach  thereof.     Dutch 

agreement  was  kept  secret.  v.  Harrison,  5  J.  &  S.  (N.  Y.)  306. 

'  McMuUen  v.  Hoffman,  174  U.   S.         ■  In  an  action  by  the  State  against 

639.     When  the  statute  requires  the  a  succeasful  bidder  for  work  upon  a 

affidavit  "of  the  bidder"  to  be  sub-  canal,  and  against  his  assignee  who 

mitted  with  the  bid  to  the  effect  that  took  with  knowledge  of  the  unlawful 

the  bid  is  not  collusive,  an  affidavit  by  combination,    it    was   alleged    that    a 

one  of  two  persons  making  a  joint  bid  is  number  of  peisons  attended  on  the  day 

not  aufficieut.     Flinn  c.  Strauss,  4  Od.  of  the  lettmg,  prepared  to  bid  for  the 

App.  245.    The  mere  fact  that  all  the  work  and  to  pve  adequate  security; 

bidderB  are  conxirations  a  majority  of  that  on  that  day  and  before  the  hour 

whose    stock    is    owned    by    another  when  the  bids  were  to  be  put  in,  the 

corporation   does   not   make   the   con-  defendant  and  other  persons  unknown 

tract  fraudulent,  when  the  law  author-  to  the  plaintiff  assembled  and  oi^nized 

ises  and   tecognixea  aucli  ownership,  a  meeting;    that  at  said  meetiDg  the 

Potts  V.  Philadelphia,  195  Pa.  616,  633.  defendants  and  such  other  persons  put 

SeeolsoSawyerp.  Pittabuig,217  Pa.  17.  up  at  auction  among  themselves  the 

*  One  Dutch,  who  intended  making  privilege  of  biddluK  lor  the  work  and 

a  bid  for  a  certain  work  on  a  public  the  right  to  control  all  the  bids  which 

Bchoolhouae,  waa  asked  by  one  Harrison  were  to  be  put  in ;  that  it  was  agreed 

whether  he  had  a  roofer's  bill  in  his  between  the  defendants  and  such  other 

bid.     Upon  Dutch  telling  him  that  be  peraons,  that  the  person  who  would  pay 

had,  Harrison  asked  him  if  it  exceeded  the  most  tor  the  sole  privilege  for 

a  certain  fi^re.    Dutch  asked  him  if  bidding  for  said  work  should  receive 

that  was  his  estimate,  and    Harrison  the  bids  and  control  the  same  to  the 

said  that  it  was.     Thereupon   Dutch  end  that  such  person  would  destroy  and 

told  him  that  if  he  would  make  an  omit  to  put  in  such  of  said  bids  as 

estimate  and  agree  to  do  it  for  that  oCered   to  do   the   work   at   fair  and 

price,  he  would  alter  bis  estimate  and  reasonable  prices;  that  the  defendants 

accept  his  as  it  was  lower  than  the  bought  all  such  bids  at  the  meeting  and 

eatimat«   he    already    had.      Harrison  paia  to  the  other  persona  large  sums  of 

thereupon    wrote    an     estimate    and  money   to   induce  them   to   withdraw 

handed  it  to  Dutch,  who  destroyed  his  from  bidding  and  competition;    that 

previous  estimate  and  made  up  a  new  thereupon  a  ' ' '  .  ■     . 

estimate  at  a  lower  figure.    The  con-  taining  the 

tract  was  awarded  to  Dutch,  and  it  S36,000  per 

was  held  that  Harrison  had  made  a  for  the  work  was  S25,000  per  a 

valid  and  binding  contract  to  do  the  and  judgment  was  asked  for  a  su! 

rotdng  of  the  building  at  the  figure  S55,000.     It  was  held,  that  the 
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it  is  seldom  that  the  question  arises  between  the  tDunicipality  and 
the  bidder.  Contracts  of  this  nature  usually  come  before  the  courts 
in  an  attempt  by  one  of  the  parties  tba«to  to  enforce  them  or  to 
recover  s  share  of  the  profits.  But  no  court  will  lend  its  assistance 
in  any  way  towards  carrying  out  the  terms  of  an  illegal  contract,  and 
when  any  action  is  brought  in  which  it  is  necessary  to  'prove  ike  illegal 
contract  in  order  to  mamtain  the  action,  the  courts  will  not  enforce 
it,  nor  will  they  enforce  any  alleged  rights  directly  sprin^g  from 
such  contract,  but  will  leave  the  parties  as  they  find  them.' 

§  782  (448).  8cop«  <rf  Poww  to  coatnct.  —  Although  it  is  true, 
as  before  stated,  that  a  contract  made  by  a  munidpality  in  violation 
of  an  express  legislative  prohibitum  is  void,  yet,  in  the  absence  of 
special  le^lative  restriction  the  municipal  authorities  possess  the 
same  power  as  other  debtors  to  make  a  new  contract  in  any  proper 
form,  purging  the  former  contract  of  its  illegality.  This  principle 
is  distinctly  affirmed  and  well  illustrated  in  a  judgment  by  the 
Supreme  Court  of  the  United  States.  A  city,  in  violation  of  local 
statutes  forbidding  the  itane,  cirmdaiion,  or  receipt  of  scrip  or  cur~ 
rency  intended  to  circulate  as  money,  issued  such  currency,  engraved 
in  the  similitude  of  bank-paper,  and  by  means  thereof  paid  valid 
debts  against  itself;  subsequently  the  holders  of  this  illegal  currency, 
at  the  instance  of  the  city,  surrendered  the  same,  and  received  there- 
for new  obligations  of  the  city  in  the  forms  of  bonds,  to  which  there 
was  no  le^l  objection  except  that  the  consideration  was  illegal ;  it 
was  held  by  the  Supreme  Court  of  the  United  States  that  the  city 
was  liable  on  the  new  bonds.' 

plaint  ttated  a  good  eauM  of  aaion  tmnaaction  or  Mheine  of  which  it  is 

against   the   tuceettfui   bidder   and   his  a  part  for  the  purpose  of  sustaining  or 

tutignee,  who  had  performed  the  work  permitting  a  recoveiy.      HcMuUeu  «. 

and  coUected  the  stipulated  sum  from  Hoffman,  174  U.  S.  639. 
the  State.     People  v.   Lord,  6  Hun        *  Little  Rock  d.  Merchants'  National 

(N.  Y.),390.  Bank,  98  U.  8.  308:    a.  c.  below,  6 

1  MoMullen  v.  HoflmaD,  174  U.  S.  Dillon  C.  C.  299.    The  statement  of 

639;    Peodleton  o.  Asbury,   104  Mo.  the  text  as  to  the  substance  of  the 

App.  723;  Atchesonc.  Malloa,  43  N.  Y.  Htatut«e  of  ArkaT^aag  in  this  regard  is 

147;  Woodworth  v.  Bennett,  43  N.  Y.  accurate.    Hr  Justice  Hunt  supported 

273;  Sharp  V.  Wright,  35  Barb.  (N.  Y.)  the  jutlcment  of  the  Supreme  Court 

236.    Although  an  agreement  has  been  of  the  United  States  by  the  following 

made  in  writing  which  on  its  face  pur-  argimient:  — 

ports  to   make  the  interests  of  the        "It  can  acsroely  be  doubted  that 

parties  those   of  co-partnera  or  joint  whoever  is  capable  of  entering  into  an 

adventureiB  in  the  contract,  if  it  ap-  ordinary  contract  to  obtain  or  receive 

pears  that  this  agreement  it  made  at  a  the  means  with  which  to  build  houses 

jxtrt  of  a  telieme  to  preverd  eomp^ilion  or  wharves  or  the  like,  may,  as  a  general 

between  thepartiee,  the  courta  will  not  rule,  bind  himself  by  an  admission  of 

sever  the  written  agreement  for  a  part-  his  obligation.    The  capacity  to  make 

□ersbip  or  joint  adventure  from  the  contracts  is  at  the  baMS  of  the  liability. 
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§  7S3  (449).  Mod*  ol  ozwdainc  tba  Power.  —  Respecting  the 
mode  in  which  contracts  by  corporations  shotUd  be  made,  it  is  impor- 
tant to  observe  that  when,  as  is  sometimes  the  case,  the  viode  of  con- 
tracting is  specially  and  plainly  prescribed  and  limited,  that  mode 
is  exclusive  and  must  be  pursued,  or  the  contract  will  not  bind  the 
corporation ; '    but  the  courts  have  sometimes  regarded  provisions 

Tbe  Gist  liability  of  the  citv  was  dis-  v.  Fair,  22  N.  J.  L.  356;  Cairoa  t>.  M&r^ 

puted  by  it.    It  had  gone  bi^ond  its  tjn,  26  N.  J.  L.  594;  State  v.  Hudson, 

power,  as  it  said,  Id  making  a  debt  in  29N.  J.  L.  104;  State  «.  Marion  County, 

the  form  of  banknotes.     If  it  had  not  21  Kan.  419;   Garvey,  In  re,  77  N.  Y. 

denied   its   power,   judgment   and   an  523;  Smith  n.  Newburgb,  77  N.  Y.  130; 

execution  mi^ht  have  gone  against  it,  Allen  t>.  Galveston,  51  Tex.  302;  Dore 

and  tbe  creditor  would  have  obtained  v.  Milwaukee,  42  Wis.  IS;    Butler  v. 

his   money.      This    privil^e    of    non-  Nevin,   88   111.   575;     Kansas   C^ty   v. 

reuatanee  eveiy  p«non  retuns,  and  Flanagan,    69    Mo.    22;     Bentley    v. 

continues  to  retain.    He  can  teconsider  ChiBago  County  Com'rs,  25  Minn.  259;    , 

at  any  time,  and  confess  and  admit  Fulton  v.  Lincoln,  9  Neb.  35S;    Hur- 

what   the  moment   before   he   denied,  ford  v.  Omaha,  4  Neb.  336;    Reis  v. 

In  1S74  the  city  of  Little  Rock  did  re-  Graff,  SI  Cal.  86;  Addis  v.  Pittsbuigh, 

conuder.    It  said,  'We  will  purge  the  85  Pa.  St.  389;    McDonald  v.  Mayor, 

transaction  of  its  illegalitv.     We  had  Ac.  of  New  York,  68  N.  Y.  23;  Leaven- 

the  authority  to  accept  from  vou  in  worth  v.  Rankin,  2  Kan.  357;  HcCoy 

satisfaction  of  amounts  receivea  by  us  v.  Biiant,  53  Cal.  247,  approving  text; 

for   legitimate   purposes   the   sums   in  Murphy  v.   Louisville,  9   Bush   (Ky.), 

question.    We  did  so  receive  and  ex-  189;    post,  {  S26,  not«;    Montgomciy 

pend  for  legitimate  purposes.   Weerred  County  v.  Barber,  45  Ala.  237;  Terra 

in  making  the  payment  to  you  in  an  Haute  v.  Lake,  43  Ind.  480;    Head  i>. 

objectionable  form.     We  now  pay  our  Prov.  Ins.  Co.,  2  Cianch,  127;    White 

Cand  lawful  debt  by  cancelling  the  e.  New  Orleans,  15  La.  An.  667;  infrn 
knotes  issued  by  us,  and  delivering  f  801;  Dey  v.  Jers^  (^ty,  19  N.  J.  £q. 
to  you  obligaUons  in  the  form  of  bonds,  412 ;  Baltimore  v.  Reynolds,  20  Md.  1 , 
to  which  form  them  is  no  legal  objec-  Durango  v.  Pennington,  8  Colo.  257: 
tion.'"  See  also  Hitchcock  tp.  Galves-  Worthmgtono.  Covington,  82  Ky.  265; 
ton,  96  U.  S.  341 ;  Nashville  v.  Ray,  19  Laycock  t>.  Baton  Rouge,  35  La.  An. 
WaU.  (U.  S.)  468;  Police  Jury  v.  475;  North  Pac.  L.4M.  Co.  it.  E.  Port- 
Britton,  15  Wall.  (U.  S.}  566;  Mulkrky  land,  14  Oreg.  3;  Lob  Angelee  Gas  Co. 
o.  Cedar  Falls,  19  Iowa,  21;  Sykes  ff.  t>.  Tobensan,  61  Cal.  199;  Schwiesau 
LaSerry,  27  Ark.  407;  Wright  v.  v.  Mahon,  110  Cal.  543  (a  contract 
Hughes,  13  Ind.  113.  See  also  the  cases  referring  to  specifications  annexed  to 
dtM  post,  i  856,  note.  Where  a  city  which  no  specifications  are  annexed 
borrowed  money  of  a  bank  upon  its  does  not  comply  with  a  statute  requir- 
note  at  usurious  intorest,  and  the  bank  ing  contracts  to  oe  in  writing  and  signed 
had  subsequently  cancelled  the  illegal  by  the  contractor);  Frick  t.  Los  An- 
Dote,  had  refunded  tbe  excessive  m-  gclee,  115  Cal.  512;  Greenwood  v. 
terest,  and  received  a  new  note  for  a  Homson,  128  Cal.  350;  Peckham  v. 
lawful  amount,  the  new  note  is  valid.  Watsonville,  138  Cal.  242;  Times  Pub- 
Miller  11.  Hull,  4  Denio  {N.  Y.),  144;  lishing  Co.  v.  Weatherby,  139  Cal.  618; 
Kent  e.  Walton,  7  Wend.  (N.  V.)  256.  Wiley  v.  Columbus,  109  Ga.  295; 
So  it  has  been  held  that  where  the  con-  Paxton  v.  Bogardus,  201  111.  628; 
udeiation  of  a  contract  declared  void  Rogne  v.  People,  224  111.  449;  Roem- 
by  statute  is  morally  good,  a  repeal  of  held  v.  Chicago,  231  111.  467;  Hunt- 
the  statute  will  vaJidate  the  contract,  ington  v.  Force,  152  Ind.  368 ;  Windsor 
Washburn  r.  Franklin,  35  Barb.  (N.Y.)  s.Des  Moines,  101  Iowa,  343;  Citizen's 
697;  13  Abb.  P.  R,  140,  same  case;  Bank  v.  Spencer,  126  Iowa,  101;  101 
ir^ra,  i  856,  note.  N.  W.  Rep.  643;  Blanchard  v.  Ayer, 
>  People  V.  Weber,  89  111.  347;  148  Mass.  174;  Edge  Moor  Bridge 
Bryanv.  Page,  51  Tex.  532,  approving  Works  v.  Bristol,  170  Mass.  528; 
text;  Francis  v.  Troy,  74  N.  V.  338;  Wormstead  c.  Lynn,  184  Haas.  425; 
Statei'.Paaaaic,41N.J.L.90;  Penine  Bowditcb  v.  Boston,  168  Mass.  239; 
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OQ  this  subject  as  directory.    Thus,  where  the  charter  directed  the 

mode  in  which  moneys  should  he  drawn  from  the  treasury  to  be  by 

Ooddard  v.   Lowell,    179  Ma«s.    496;  have  been  eTgned  by  the  director  of 

Packard  D.  Hayes,  94  Hd.  233 ;  Wheeler  the  department  of  public  works,  and 

e.  Poplar  BlufT,  149  Ho,  36  (special  under  the  express  terms  of  the  law  the 

ordinance  required  by  statute);    State  mayor  was  not  authorized  to  aign  it. 

^v.   Butler.    178   Mo.   272;     Savue   v.  It  was   held   that  the  matter^  the 

Sprin^eld,  S3  Mo.  App.  323;    Union-  mgnature  was  not  a  jurisdictiooal  fact, 

ville  V.  iSsirtin,  95  Mo.  App.  28;    Van  and  hence  the  ai^inf  by  tbe  wrong 

Beipen  v.  Jersey  CSty,  58  N.  J.  L.  262;  official  was  not  a  fatal  objection,  but 

Keaue  e.  New  York,  88  N.  Y.  App.  only  an  in^ulaiitv  of  which  third 

Div.  542  (holding  a  contract  invalid  penons  could  not  oe  heard  to  laise 

tbe  necessity  of  which  was  not  certified  questiona  aa  between  the  city  and  ita 

by  the  head  of  the  appropriate  depart-  contractora.     See  also  Potts  v.  Phil»- 

ment,  aa  required  by  statute);   Wads-  delphia,  195  Pa.  619,  631. 
worth  V.   Concord,   133   N.   Car.   587;         Speaking  of  the  subject  oaeatioiied 

McGoud  V.  Columbus,  54  Ohio,  439;  in  the  tert  in  a  case  above  cited  (Head 

Wellston  ff.  Moigan,  05  Ohio  St.  219;  c.  Prov.  Ins.  Co.,  2  Craooh,  127),  Jlfar- 

Kerr  v.  Bellefontaine,  13  Ohio  dr.  Ct.  thall,  C.  J.,  says:    "Tbe  act  of  iocop- 

24;   Strack  v.  Ratterman,  18  Ohio  Cir.  poration  is  to  them  an  enabling  act; 

Ct.  39;   HcDougall  v.  Windsor  Com'rs,  it  ^ves  them  all  the  power  they  pos- 

27  Got.  App.  566;    Smart  v.  Phila-  seas;  it  enables  them  to  contract,  and 

delphia,  205  Pa.  329;    Press  Pub.  Co.  when  it  preaa-Oiea  to  them  a  mode  of  con- 

V.  Pittsbuish,  207  Pa.  623;   Bryan  n.  Iracting,  they  must  observe  that  mode, 

Pa^,  51  Tex.  532;    Noel  v.  San  An-  or  tbe  iostniment  no  more  creates  a, 

tomo,  11  Tei.  Civ.  App.  680;   Nelden  contract  than  if  the  body  had  never 

V.  dark,  20  Utah,  382,  citing  text;  been  incorporated."    Approved,  ^nk 

Amott  V.  Spokane,  6  Wash.  442,  citing  of   United    States   v.    Dandridge     12 

text;    Wiley  v.  Seattle,  7  Wash.  576,  Wheat.  64,  68;   see  also  Angeil  £Amea 

citing  text;    Moran  v.  Thompson.  20  Corp.  $  253;    Di^'e  v.  London  A  B. 

Wash.  625;   Paul  v.  Seattle,  40  Wash.  Railway  Co..  5  Exch.  442;    Horner^ 

294;  Ricketson  c.  Milwaukee,  105  Wia.  sham  v.  Wolv.,  Ac.  Co.,  4  Eng.  Law  A 

691;  Chippewa  Bridge  Co.  o.  Durand,  Eq.  426;    Frend  v.  Dennett,  4  G.  B. 

122  Wis.  85.  (X.  B.)  678;    Butler  v.  Charleetown,  7 

Any  practice  or  custom  of  the  of-  Gray  (Haaa.),  12;   Paris  Township  e. 

ficers  of  a  municipal  corporation  not  Cherry,  8  Ohio  St.  664;    Btaden  v- 

in  compliance  wita  the  requirementa  Philadelphia,  60  Pa.  St.  464;  McCracken 

of  its  charter  cannot  bind  it  on  a  con-  r.  San  Francisco,  16  Cal.  591 ;  Pimental 

tract  not  executed  or  authoriaed  in  t>.  San  Francisco.  21  Cal.  361;    Zott- 

the  manner  prescribed  by  tbe  charter,  man   r.   San   Francisco,    20   Qtl.   96; 

Paul  D.   Seattle,  40  Wash.   294.     See  Aigenti  n.  San  Fiandsco,  16  Cal.  255, 

also  Wormstead  v.  Lynn,  184  Mass.  282,   opinion  of  FMd,   C.    J.;    patt, 

425.      The    performance    of   work    or  chapter  on  Taxation  and  Local  Anesa- 

furnishing  material  for  a  city,  and  the  ments.     It  a  corporation  sue  upon  a 

acceptance  of  the  resulting  benefita,  contract  though  it  be  executory  on 

will  not  render  it  liable  to  ray  if  the  th^    part,    and    not    executed,    tUa 


fact  that  the  labor  is  beneficial  will  the  contract  was  duly  entered  into  by 
not  create  a  liability.  Roemhdd  p.  them.  Grant  on  Corp.  63;  5  Man.  A 
Chicago,  231  111.  467.  See  also  Hope  b.  G.  192.  A  contract  by  a  city  with  a 
Alton,  214  111.  102.  A  city  is  not  liable  street  nulway  company  held  not  con- 
on  a  contract  executed  bj/  lAe  Tnayor  eluded,  something  remaining  to  be  done. 
aUma  where  he  has  no  authority  to  People'a  Pass.  R.  Co.  v.  Memphis  City 
act.  Indiana  Road  Mach.  Co.  p.  R.  Co.,  10  Wall.  (U.  8.)  38.  Where  a 
Sulphur  Springs  (Tex.  Civ.  App.),  63  Aarter  limits  the  exercise  of  power,  the 
S.  W.  Rep.  908;  Penn  v.  Laredo  mayorand  council  cannot,  in  a  different 
(Tex.  Civ.  App.),  26  S.  W.  Rep.  mode,  make  a  valid  contract,  nor  can 
636;  Woodward  v.  Gisngevilte^  13  they,  by  any  subseguent  approval  w 
Idaho,  652.  But  in  Philadelphia  v.  conduct,  impart  validity  to  such  coa- 
Gorgos,  ISO  Pa.  296,  a  contract  was  tract,  nor  would  the  law  imply  any  such 
signed  by  the  mayor,  when  it  should  contract:    the  law  never  imphea  an 
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an  order  of  the  coimcil,  signed  by  the  mayor,  such  an  order,  issued 
upon  a  memorandum  in  the  minutes  of  the  corporation,  without  a 
fonnal  order  being  entered,  was  adjudged  a  sufficient  compliance 
with  the  charter.'  But  unless  the  mode  be  [n«3cribed  and  limited, 
valid  contracts  within  the  scope  of  the  corporate  powers  may  be 
made,  as  we  shall  see,  otherwise  than  under  seal  or  in  writing.  A 
contract  with  a  municipal  corporation,  which  by  its  terms  is  not  to 
be  performed  mthiu  one  year  from  the  making  thereof,  is  within  the 
statute  of  teuds;  but  au  entry  in  the  official  minutes  of  the  corpora- 
don  of  a  resolution  passed  by  the  governing  body  expressing  the 
terms  of  the  contract,  signed  by  the  clerk,  constitutes  a  note  or  mem- 
orandum in  writing  sufficient  to  take  the  case  out  of  the  statute  and 
to  bind  the  corporation.' 

obligation  to  do  that  which  it  forbids  203.  Where  one  aectioa  of  a  citjr 
the  p&rtjr  to  Agree  to  do.  Brytui  v.  charter  providee  thst  every  contract 
Page,   51  Tex.  532;    b.  p.   Fianda  v.    thalX   ht   anmtermgjied  by  the  finance 


Troy,  74  N.  Y.  338.  In  the  absence  of  committee,  numbered  and  registered 
proof  of  bad  faith,  or  of  «  uaunntion  in  a  book  kept  for  the  purpose,  and 
of  MithoiitT,  or  that  a  pubUo  loss  or  anaOter  ateHon  of  the  charter  under- 
private  injustice  will  result  from  a  con-  takes  to  set  forth  the  eeaentials  to  a 
treet  made  by  a  municipal  council  contract  binding  the  city,  but  does  not 
without  complying  strictlv  with  cliarter  enumerate  counterBigning  by  the  Gn- 
pravisionB,  tne  Sfofe  will  not  t>e  war-  nance  committee  or  numbering  and 
ranted  in  interfering  to  set  it  aside,  roistering,  the  countersigning  is  not 
Attomey-General  v.  Detroit,  6fi  Mich,  intended  as  a  part  of  the  execution  of 
181.  When  a  statute  jiromdes  for  a  the  contract,  but,  like  the  numbering 
tingle  amtratt  tat  street  improTements  and  roistering,  is  merely  for  the  pur- 
ana  provides  no  method  by  which  sep-  pose  <tf  more  thorough  authentication, 
araW  assessments  can  lie  made  on  and  the  contract  is  not  invalid  by 
separate  warrants  issued  to  different  reason  of  its  absence.  Goodyear  Rub- 
contractors,  the  council  has  no  power  ber  Co.  t>.  Eureka,  135  Cal.  613. 
to  award  aeparaie  amtraels  for  such  '  Argus  Co.  v.  Albany,  55  N.  Y.  485, 
improvements.  Treanor  v.  Houghton,  Orover  and  BapaUo,  JJ.,  dissenting. 
103  Cal.  63.  A  provision  that  no  prop-  Cvutis  tr.  Fortamouth,  87  N.  H.  506, 
ertff  sAoU  be  eoTitracttd  for  at  one  par-  citing  teict;  Jereey  City  v.  Harrison, 
Cham  exceeding  kSOO  cost,  unlns  the  71  N.  J.  L.  69,  affd  72  N.  J.  L.  185. 
purchase  be  authorized  by  a  majority  A  resolution  of  the  council  must  not 
vote  of  the  electors,  controls  another  only  be  passed,  but  miut  also  be  com- 
provision  of  the  same  act  authorising  municatid  to  and  accepted  by  the  other 
the  council  to  purchase  fire  apparatus  contracting  party  in  order  to  take  the 
and  make  all  neeoasary  appropriations  contract  founded  thereon  out  of  the 
therefor.  The  two  sections  must  be  statute  of  fiauds.  Jeraey  City  v.  Har- 
constructed  together  so  as  to  avoid  risen,  71  N.  J.  L,  89,  afTd,  72  N.  J.  L. 
any  conflict,  and  the  council  is  not  au-  185.  A  mayor  cannot  bind  the  city  by 
thorized  to  purchase  any  fire  apparatus  kit  verbfd  auurance  that  the  amount 
in  excess  of  S500  without  a  majority  due  under  a  contract  will  be  paid  out  of 
vote  of  the  electors,  fire  Extinguisher  a  certain  fund,  such  a  promise  being 
Mfg.  Co.  V.  Perry,  8  Okla.  429.  within  the  statute  of  frauds.  Wif 
'  Kelley  o.  Mayor,  Ac.  of  Brooklyn,  loughby  o.  Florence,  51  S.  Car,  462. 
4  Hill  (N.  Y.),  283 ;  see  Neiffer  o.  Ken-  Municipal  coiporetions  may  contract  by 
tucky  Bank,  I  Head  (Tenn.),  162;  Pen-  parol  through  their  duly  authorized 
ningtonv.  Taniere,  12Q.  B.  1011;  Mad-  agents,  and  such  contracts  cannot  be 
dox  V.  Qraham,  2  Met.  (Ky.)  56;  ante,  changed  without  the  consent  of  the 
I  540.  Under  charter,  executory  con-  parties  to  be  affected  thereby.  Dun- 
tntcts  for  grading,  Ac,  must  be  in  writ-  combe  v.  Fort  Dodge,  38  Iowa,  281. 
ing.    Starke;  v.  Minneapolis,  19  Minn.  The  letting  of  contiactA  by  a  coundl 
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§  784  (450).  Seal  not  NecessMy;  How  eondnded.  —  Modern 
decisions  have  established  the  law  to  be,  that  the  contracts  of  mu- 
nictpal  corporations  need  not  be  under  seal  unless  the  charter  or  other 
legislative  enactment  so  requires.'  The  authorized  body  of  a  mu-r 
nicipal  corporation  inay  bind  it  by  an  ordinance,  which  in  favor  of 
private  persons  interested  therein  may,  if  so  intended,  operate  a»  a 
contract; '  or  they  may  bind  it  by  a  resolviion,  or  by  vote  clothe  its 
officers,  agents,  or  committees  with  power  to  act  for  it;  and  a  con- 
tract made  by  persons  thus  appointed  by  the  corporation,  though  by 
parol  (unless  it  be  one  which  Uie  law  requires  to  be  in  writing),  will 
bind  it* 

is  ao  administrative  and  not  a  minis-  tboriied  hf  a  new  dty  charter.    Ante, 

terial  act;  it  may  be  done  by  order  or  i|584.     So  where  the  revenues  of  a 

reeoluUon,  and  does  not  require  an  market  were,  by  ordinance,  apptopri- 

ordinance.     Eari   it.  Bowen,  146  Cai.  ated  to  pay  municipal  bonds,  a  later 

764;   Jersey  City  v.  Harrison,  71  N.  J.  ordinance  passed  under  a  power  granted 

L.  69;  aff'd  72  N.  J.  L.  1S6.    A  neolu-  by  a  new  charter,  diverting  the  revo- 

tion  of  a  borough  council  autboriiing  nues,  was  declared  void.    Fazende  v. 

or  awarding  a  contract  i»  merdy  a  rain-  HoustoD,  34  Fed.  Rep.  95.    Ante,  J  584, 

Ulmial  act,  and  not  a  l^islative  one,  as  to  repeal,  and  chape,  iv.  and  ix., 

and  its  advertisement  or  transcription  ptusin^as  to  extent  of  l^islative  power 

in  the  ordinance  book  is  not  necessary,  over  Municipal  Conmrations. 
Straub   c.    Pittebuiv,    138    Pa.    356;        ■  Fanning    v.    Qregoire,    IB    How. 

Shaub  V.  lAncaster  City,  156  Fa.  362;  (U.  S.)  524;  ante,  f  363;  Abbey  v.  Bil- 

Hillvale  Borough,  162  Pa.  374;   How-  lups,  35  Misa.  618;    Alton  t>.  Mulledy, 

ard  V.  Obpbant,  181  Pa.  191;    Seiti-  21    111.   76;    Western  Sav.   F.   Soc.   v. 

inger  v.  Tamaqua,  187  Pa.  539;  Lans-  Philadelphia,  31  Pa.  St.  175;   lb.  185; 

downe  t>.  Cttisens,  *c.  Power  Co.,  206  Clark  o.  Washington,  12  Wheat.  fU.  8.) 

Pa.  188.    In  the  abaenoe  of  a  statute  rs-  40 ;  Hamilton  v.  Newcastle  &  D.  R.  Co., 

quiring  a  contract  to  be  madeby  a  formal  9  lad.  359;  Roes  v.  Hadison,  1  Ind.  281; 

ordinance  or  reaobition,  it  need  not  be  Michigan  City  o.  Leeds,  24  Ind.  ^>P- 

executed  in  that  manner,  and  when  it  271,   quoting   text;     Decatur    o.    Ho- 

purportB  on  ite  face  to  be  thie  contract  Kean,   167   Ind,  249;    Logansport  v. 

of  tne  town  and  is  signed  by  a  person  Dykeman,  116  Ind.  15;   Jersey  Gtj  v. 

as  president  of  the  board  of  trustees  Harrison,  71  N.  J.  L.  69;    aff'd   72 

and  by  one  of  the  trustees  and  attested  N.J.  L.  185;  Bellmyerv.  Uarshalltown, 

by  the  clerk  and  enter^  among  the  44  Iowa,  564;    Chattano^a  n.  Qeiler, 

proceedings  of  the  board,  it  is  bindiiu;  13  Lea  (Tenn.),  612.    where  a  eon- 

upon  the  town.    Goaport  v.  Pritchard,  tract  is  accepted  unconditionally  by 

156  Ind.  400.     Where  defecte  in  eon-  the  resolution  of  a  city  council  the  pro- 

tracts  wiih  a  city  art  irregidariiie*  only,  ceedings  by  which  the  resolution  was 

third  parties  are  not  permitted  to  raise  adopted  are  presumed  to  be  r^ular. 

questions   between   the  «tv  and   ita  Over  v.  Greenfield,  107  Ind.  231.    Not 

contractors.     Fell  v.  Philadelphia,  81  essential  that  vot«  of  directors  appear 

Pa.  58;    Philadelphia  v.  Gorgas,  180  on  the  record.     Story  Agency,  J  62, 

Pa.  296.  where  it  is  said  that,  "as  the  appoint- 

'  Draper  v.  Springport,  104  U.  S.  ment  of  an  agent  of  a  corporation  may 

SOI ;   Haibut  v.  Forrest  City,  34  Ark.  not  always  be  evidenced  by  written 

246.    A  written  proposal  by  a  town  to  vote,  it  is  now  the  settled  doctrine  — 

have  work  done,  a  written  bid  to  do  it,  at  least  in  America  —  that  it  may  be 

and  a  written  acceptance  of  the  bid,  inferred  and  implied  from  the  adoption 

held  to  constitute  tc^ther  a  sufficient  or  recognition  of  the  acts  of  the  agent 

contract.    Wiles  r.  Hoss,  114  Ind.  371.  by  the  corporation."    Pog(,  j  793.    And 

*  The  obligation  of  a  contract,  made  wlien  this  is  the  case  an  action  of  as- 

by  an  ordinance,  cannot  be  impaired  by  sumpait  Ues  against  such  corporation 

a  tubgequent  ordinance,  though  it  be  aU'  upon  an  express  or  implied  promise. 
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§785  (452).  OontTMtB  msd«  by  Agonta;  Hode  ot  Bzacution. — 
Where  officers  or  agents  of  a  corporaticm,  duly  appointed,  and  acting 
within  the  scope  of  their  authority,*  in  executing  an  instrument  in 
behalf  of  the  corporation  aiffn  their  own  names  and  affix  their  ovm. 
aeale,  such  seals  are  simply  nugatory,  and  the  instrument,  according 
to  the  weight  of  modem  judicial  opinion,  is  to  be  regarded  as  the 
airti'^  contract  of  the  eorforaiion,  and  will  bind  the  corporation  and 
not  the  individuals  executing  it,  where  the  purpose  to  act  for  the  cor- 

Po^,  {  793.  Parol  contract  by  council  Lt^ansport  v.  BUkemore,  17  lad.  318. 
with  city  phyeici&n.  Setma  v.  Mullen,  How  shown.  San  Antonio  v.  Lewis,  9 
46  Ala.  411.  See  ftlso  Broom  Com.  on  Texas,  69.  In  Indianapolis  f.  Skeen,  17 
Com.  Law,  561-670;  Montgomery  Co.  Ind.  628,  it  was  held  that  third  persona 
i>.  BajH^er,  45  Ala.  237.  dealing  with  an  agent  of  the  city  up- 

In  Fleckner  t.  United  States  Bank,  point^  by  the  council  "fo  m^oHaU  tta 
S  Wheat.  (U.  8.)  338,  it  was  urged  that  oaru^at  not  less  than"  a  specified  rate, 
a  eorpomtioQ  could  not  authorise  any  were  not  obliged  to  look  to  the  records 
act  to  be  done  by  an  agent  bv  a  mere  of  the  councQ  for  either  his  appoint- 
vote  of  the  directors,  but  orUy  by  an  mentorhieinstruotions,  since  they  were 
appointment  urufer  its  cormratt  teal,  not  noDesBarily  of  record  there;  but 
But  the  court  declared  that  such  a  persons  dealing  with  such  an  agent  are, 
doctrine,  whatever  niay  have  been  its  of  course,  bound  to  ascertain  the  fact 
ori^nal  correctness  as  applied  to  com-  of  his  appointment  and  the  extent  ol  hia 
mon-law  corporations,  had  "no  appli-  authontg,  but  not  his  privaie  inatruc- 
cation  to  modern  corporations  created  tuma.  Authority  of  agent  to  negotiate 
by  statute,  whose  charters  contemplate  taUt  of  hmd*.  Cady  v.  Watertown,  18 
the  business  of  the  corporation  to  be   Wis.  322. 

transacted  by  a  special  Dody  or  board  '  "The  general  rule  is  unfjueetion^ 
of  directors.  And  the  acts  of  such  a  able  that  a  municipal  corporation  is  not 
body  or  board,  evidenced  tr^  a  written  bound  by  the  unauthorized  act  of  an 
vote,  are  as  completely  binding  upon  individual,  whether  an  officer  of  the 
the  corporiition,  and  as  complete  au-  corporation  or  a  mere  private  person. 
tbority  to  their  agents,  as  the  utmost  But  the  corporation  may  so  dad  leith 
Bt^emn  acts  done  under  the  corporate  third  pereone  as  to  justify  them  in  as- 
»eat."  Per  Story,  J.  Further,  as  to  sumiog  the  existence  of  an  authority 
common  se^,  aee  anU,  f  301.  Au-  in  another  which  in  fact  lias  never  been 
tbority  of  agent,  in  absence  of  special  given."  ATidreaia,  J.,  Davies  v.  Mayor, 
restriction,  may  be  given  by  parol  or  Ac.  of  New  York,  93  N.  Y.  250.  This 
inferred  from  acts.  Detroit  v.  Jackaon,  principle,  it  is  supposed,  would  not  be 
1  Doug.  (Mich.)  106.  See  ante,  {  361;  applicable  where  the  matter  so  dealt 
infra,  i  793.  with  was  under  all  circumstaDces  ultra 

A  provision  in  the  organic  act  of  a  mrei  the  corfiorate  power.  Where  a 
city,  tnat  "  on  the  passage  of  every  by-  committee  was  empowered  to  contract 
law  or  order  to  enter  into  a  contract  by  for  the  erection  of  a  building  at  a  pric« 
the  council,  ihe  avet  and  nayt  shall  be  not  to  exceed  a  speci^ed  sum,  it  was  held 
called  and  recorded,"  prescribes  how  they  had  no  power  to  contract  for  a 
the  order  to  contract  shall  be  made  and  larger  sum,  and  that  the  person  con- 
evidenced  when  (Urected  by  the  coun-  tracting  with  them  was  bound  to  take 
cil,  but  it  is  not  a  limitation  on  the  notice  of  the  extent  of  their  power, 
power  of  authorized  agents  to  make  a  Tumey  v.  Bridgeport,  55  Conn.  412. 
contract  by  parol.  Indianola  v.  Jones,  A  mayor,  authorized  by  a  city  ordi- 
29  Iowa,  282;  ante,  {  540;  Baker  v.  nance  to  enter  into  a  paving  contract, 
Johnson  Co.  (parol  contract),  33  Iowa,  can  only  bind  the  city  to  the  extent  of 
151.  the  autnority  given  to  him.     State  v. 

Contract  may  be  condiided  by  ordi-  Michigan  C^ty,  138  Ind.  455,  quoting 
nanceoractionof  thecouncil  (accepting  text.     The  council  may  authorize  iU 
proposals),  without  signature  by  par-   clerk  to  sign  a  contract  for  printing, 
ties.     People  v.  San  Francisco,  27  Cal.    Eari  v.  Bowen,  146  Cal.  754. 
655;   Sacramento  v.  Kirk,  7  (M.  419; 
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poradon  is  manifest  from  the  whole  paper,  and  where  there  are  no 
words  evincing  an  intention  to  assume  a  peraonal  liabili^.* 

'  Begenta,  &o.  v.  Detroit,  ice.,  12  "to  let  out  and  aupeiintend  the  mak- 
Mich.  138;  Sweetzer  v.  Head,  5  Mich,  ing"  of  &  highway,  u  completely  exe- 
107;  Bonk  of  Metropolia  e.  Gutt-  cuted  by  the  malnng  of  a  contiact  with 
schlick,  14  Pet.  (U.  S.)  19;  Stoi?  »  third  peraoo  embncing  the  whole 
AgencT,  ii  154,  260,  276,  277;  Bank  subject  matter  of  the  vote,  and  by  the 
of  Columbia  «.  Patterson,  7  Cranch,  auperiateading  of  tbe  construction  of 
299;  Hatch  v.BftiT,l  Ohio,  390;  Baker  the  highway.  And  thcTefore,  if  the 
V.  ChamblcH,  4  G.  Greene  (Iowa),  42S;  person  contracted  with  fails  to  com- 
Lyon  V.  AxlamHon,  7  Iowa,  £09;  1  Am.  plete  tbe  road  according  to  his  con- 
Lead.  Caa.  602;  Mott  v.  Hicks,  1  Cow.  tract,  this  is  a  noatter  for  the  town  to 
(N.  Y.)  613,  534;  Blaaohard  v.  Black-  deal  with,  and  the  committee  have  no 
atone,  102  Maaa.  343;  Stanton  v.  Camp  power,  without  new  authority  from  the 
(contract  signed  individuaUy  with  ad-  town,  to  enter  into  a  contract  with 
ditjon of  "committee"), 4BaTb.  (N.y.)  another  person  for  its  completion.  U 
274;  Alexandria  Mecbanics'  Bank  v,  they  do  so,  and  pa^  money  in  pursuance 
Bank  of  Columbia,  5  Wheat.  (U.  S.)  thereof,  the  town  is  not  liable  to  them 
326;  Hopkina  n.  UehafTy,  11  Setg.  A  therefor.  Nor  is  it  liable  if  they  tisn- 
Rawle  (Pa.),  126;  Angell  A  Ames,  eceud  tbeir  power,  aod  make  a  con- 
(S  293,  295;  Gale  d.  KahunMOO.  23  tract  for  a  more  expensive  rood  than 
Such.  344;  Burrill  V.  Boston,  2  Clifford  they  were  authorize  to  do.  Ketyes 
0.  C.  590.  To  justify  tbe  setting  ande  v.  Westford,  17  Pick.  (Haas.)  273. 
of  a  contract  made  by  an  agent  of  a  Power  of  iNew  England  town*,  ante, 
municipal  corporation  on  the  ground  fj  41,  42;  port,  f  1038. 
of  fraud,  the  fraud  must  be  cleari^  Powertoa(otancommttlM"tosupet^ 
proved:  circumstantial  evidence,  if  intend  the  building  of  a  house  for  the 
relied  upon,  must  be  suob  as  is  not  town"  waa  adjudged  to  include  the 
fairly  reconcilable  with  any  other  power  to  make  the  neeeasary  contracts, 
theonr  than  one  of  fraud  by  the  a^nt.  it  not  appearing  that  any  other  or 
Baird  n.  Mayor,  Ac.  of  New  York,  96  special  committee  or  agent  was  ap- 
N.  Y.  667.  Where  a  town  clothes  its  pointed  for  that  purpoee,  the  court  bo- 
agent,  or  its  committee,  with  f-uli  power  ing  of  opinion  that  t^e  making  of  con- 
to  maJie  a  contract,  and  it  is  accordingly  tracts  was  essential  to  tbe  bmlding  of 
made,  it  is  valid  and  binding,  notwith-  the  house.  Damon  v.  Granby,  2  Pick; 
standing  there  has  been  no  fonnal  ao-  (Haas.)  346;  ante,  chap.  ziii.  Majority 
c«pfanceb^a  vote,  orevenif  itbeaft«r-  of  committee  must  st^  eoniraet.  So 
wards  rejected  bv  the  corporation,  held,  Curtis  v.  Portland,  59  Me.  483; 
Davenport  v.  Hallowell,  10  Me.  317;  ante,  {  522,  fuid  not«,  as  to  powers  of 
Junkins  v.  Doughty  Falls  School  Dis-  a  majority  of  committee;  post,  j  788, 
trict,  39  Me.  220;  Willard  «.  Newbury-  note. 

port,  12  Pick.  (Mass.)  227;   Kinrsbury         It  has  been  held  in  Upper  Canada, 

Quincy  School  Diatriot,  12  Met.  (Mass.)  where  work  was  done  unoer  a  contract 

99.  not  made  with  the  coiporation,  or  any 

The  tdedmen  of  towns  in   Jlfosso-  of  its  known  officers,  but  merely  with 

dmaetts  have  no  authority  to  construct  persons  assuming  to  act  as  a  duly  ap- 

a  way  and  pledge  tbe  crodit  of  the  town  pointed    committee,    that    no    action 

tberaifor,  unless  they  are  authorized  by  would    lie    against    the    corporation, 

a  vote  of  the  town.  Bean  v.  Hyde  Park,  Stoneburgh  v.  Brighton,  5  Upper  Qin. 

143  Haas.  245.  Iaw  J.  38.    No  action  can  be  sustained 

Where  tchad  diredors  gave  an  au-  for  a  breach  of  duty  against  the  head 
Uioriied  bond  for  borrowed  money,  in  of  a  corporation  in  not  applying  the 
tiieir  individual  names,  a*  school  di-  seal  to  make  a  contract  between  a  cor- 
rectors, though  signed  and  sealed  in  poration  and  an  individual,  founded 
their  individual  names,  the  corporation,  on  a  refusal  which,  if  there  had  been  a 
and  not  the  individuals,  are  liable  previous  valid  contract,  would  have 
thereon.  Hddelberg  School  Dist.  v.  constituted  a  breach  of  it;  in  other 
Horat,  62  Pa.  St.  301.  words,    there    cannot    be    a    remedy 

The  pouier  o/  a  committM,  appointed  against  the  head  of  a  corporation,  equiv- 

by  a  vote  of  a  town  in  Massaehiuettt  alent  to  a  remedy  on    tbe   contract 
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S  786  (453).  Sum  SubjMt;  ZUnatrktloiu.  —  A  few  casea  will  be 
referred  to  iU/attraling  the  rule  just  stated.  A  contract  in  relation 
to  the  survey  of  s  city,  a  subject  exclusively  appertaining  to  the 
corporation,  was  entered  into  "between  T.  Van  V.,  J.  W.,  C.  D.  C, 
a  committee  appointed  by  the  corpyoration  of  the  city  of  Albany  for 
that  purpose,  of  the  first  part,  and  John  R.,  Jr.,  of  the  second  part." 
The  parties  of  the  first  part  agreed  to  pay  for  the  work  to  be  done, 
and  signed  their  individual  names  and  affixed  their  indiridual  aeait 
to  the  agreement.  The  authority  of  the  committee  to  act  for  the 
corporation  and  to  make  the  contract  being  conceded,  it  was  ruled 
that  they  were  not  personally  liable,  and  that  it  must  be  enforced 
by  and  against  the  corporation.'  In  another  case,  a  contract  for  the 
repair  of  an  engine  house  of  a  ci^  was  entered  into  by  the  inspector 
of  the  fire  department  in  hisown  name,  describing  himself  as  "  G.  N.  S., 
inspector,  &c.,  of.  the  first  part,"  and  signed  in  the  same  way.  It 
was,  in  fact,  made  for  and  on  account  of  the  city,  and  it  was  held 
that  the  city  was  liable  thereon,  although  its  agent  did  not  use  its 
name  in  contracting,  the  court  being  of  opinion,  however,  that  the 
contract  on  its  face  showed  it  was  made  for  the  city.* 

against  the  corporalioii,  had  the  con-  and  P.'s  notiGcation.  In  1873  the 
tntct  been  duly  made  so  as  to  create  a  board  passed  a  reHolution  requiring  P. 
vtdid  and  bindinK  agreement.  Fair  v.  togoon,andif  theuecesaaryKraveland 
Moore,  3  Upper  Can.  C.  P.  484.  grading  be  not  funiished,  to  fumiah  the 

'  Randau  v.  Van  Vechten,  19  Johns,  same  hmiaelf ;  whereupon  he  furnished 
(N.  Y.}  SO;  compare,  however,  Fullam  the  materials  and  dia  the  work.  In 
V.  Brookfield,  0  Allen  (Masa.),l,  where  1871  the  village  charter  was  so  amended 
the  court  denies  the  doctrine  of  Ran-  as  to  require  the  board  te  advertise  for 
dall  V.  Van  Vechten;  Bank  of  Colum-  proposals  for  grading  and  paving  any 
bia  e.  Patterson,  7  Cranch,  29S,  and  sidewalk,  and  to  award  any  contract 
certain  diOa  in  Damon  v.  Granby,  2  therefor  to  the  lowest  bidder.  In  an 
Rck.  (Mass.)  345.  But  the  text  states  action  by  P.  for  labor  and  materials,  in 
the  prevailing  American  rule.  See  also  pursuance  of  the  resolution,  Ac.  -^ 
Dubois  V.  Im  A  H.  Canal  Co.,  4  Wend,  held,  1.  That  no  abandonment  of  the 
(N.  Y.)  286;  Worrell  v.  Hunn,  5  N.  Y.  contract  was  established.  2.  That  the 
22B;  Ford  v.  Williams,  13  N.  Y.  577;  contract  was  not  affected  by  the  sub- 
Richardson  t).  Scott,  &c.  Co.,  22  Cal.  sequent  amendment.  3.  That  the 
150.  reeolutjon  was  illwal,  and  no  recovery 

■  Robinson  e.  St.  Louis,  28  Ho.  488.  could  be  had  by  F.  for  the  gravel  and 
Where  the  coiporate  name  of  a  village  grading,  either  upon  contract  or  upon 
was  "the  piemdent  and  trustees  of  the  the  quantum  Tneruil.  lb.  WhereA.,B., 
village  of  G,"  a  contract  recitius  that  and  C,  a  committee  appointed  by  a 
it  was  made  by  the  president  and  trus-  meeting  of  citiiens,  make  a  contract 

tees  of  the  "corporation"  of  G ,  with  D.,  rigning  the  contract  as  a  com- 

held,  to  warrant  a  finding  that  the  con-  mittee,  and  af&dng  their  seals  thereto, 
tract  was  made  by  the  board  officially,  they  make  themsetvesperBonally  liable 
Parr  c.  Greenbush,  72  N.  Y.  463.  In  under  the  contract.  Tfte  only  effect  of 
1870  a  village  board,  without  advertis-  the  word  "committee"  is  like  that  of 
ing  for  proiweals,  contracted  with  P.  to  "executor"  in  a  personal  obligation,  to 
lay  a  sidewalk  in  May,  1871;  the  work,  identify  the  transaction,  not  to  qualify 
however,  did  not  proceed,  oning  to  the  the  act.  Ulam  «.  Btqrd,  87  Fa.  St. 
failure  of  the  board  to  furnish  the  gravd  477. 
and  grading,  aa  required  by  thecontmct 
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$787  (454).  Same  Sublect;  DlTutntlon.  —  So,  where  on  a  sale 
of  real  property  by  a  corporation,  a  memorandum  of  the  sale  was 
signed  by  die  parties,  on  which  it  was  stated  that  the  sale  was  made 
to  A.  B,,  the  purchaser,  and  that  he,  C.  D.,  "mayor  of  the  corpora- 
tion, in  behalf  of  himself  and  the  rest  of  the  burgesses  and  common- 
al^  of  the  borou^  of  Caermarthen,  do  mutually  agree  to  perform 
and  fulfil,  on  each  of  their  parts  respectively,  the  conditions  of  the 
sale,"  and  then  came  the  signature  of  the  purchaser,  and  of  "C.  D., 
Mayor,"  it  was  held  that  the  agreement  was  thai  of  the  corporaiion, 
and,  not  thai  of  the  mayor  peraonaUy;  and  that,  consequently,  the 
mayor  could  not  sue  thereon.' 

§  7S8  (455).  Action  mnit  bo  Ooipoiat*,  aot  Xndivldaal.  —  But  the 
action  or  contract  of  the  officers  of  a  public  corporation  in  their  indi- 
vidiial  ca-paeiiy  is  not  binding  uppn  the  corporate  body.'  For  ex- 
ample: If  the  selectmen  of  a  town  in  New  England,  as  individvala, 
request  a  citizen  to  furnish  supplies  to  a  public  enemy,  to  prevent 
violence  to  the  town,  this  gives  no  legal  right  of  recovery  against  the 
town ;  and  as  the  transaction  was  wholly  beyond  the  official  duty  of 
selectmen,  or  the  duty  of  the  town  as  a  corporation,  it  was  doubted 
whether  a  regular  vote  to  pay  the  plaintiff  would  have  been  legal, 
though  it  was  admitted  that  a  voluntary  agreement  among  the  in- 
habiianta  to  this  effect  would  have  been  binding,  being  founded  on 
a  meritorious  consideration,  as  it  was  their  property,  and  not  that  of 
the  town,  which  was  in  danger.* 

■  Bowen  p.  Morria,  2  T«uat.  374.  thor  authoritv.    But  a  contract  ngoed 

The  case  of  Burrill  v.  Boitoa,  2  Clifford  by  one  only  of  the  selectmen  in  his  own 

C.  C.  R.  590,  preaente  also  an  instance  name,  "for  the  selectmen,"  does  not 

in  which  it  was  conaidered  th&t  a  con-  bind  the  town,  nor  will  it  be  rendered 

tract  signed  by  the  mayor  waa  one  in-  valid  by  proof  that  another  selectman 

tended  to  be  made  on  behalf  of  the  cor-  authorized  him  so  to  sign  the  contract, 

poratioQ.    But  in  Providence  o.  Miller,  or  by  proof  that  such  waa  the  practice 

II  R.  I.  272j    a  contract  under  seal  in  the  town.    If  the  corparote  riome  bad 

between  certam  persons  of  the  first  ^rt  been  affiited  by  one,  such  proof  might 

and  one  Doyle  "in  behalf  of  the  city,"  have    been    sufficient.      Andover    v. 

party  of  the  second  part,  Doyle  being  Grafton,  7  N.  H.  208;  Mason  v.  Briatd, 

the  mayor,  and  the  contract  relating  to  10  N.  H.  36;  Hanoverc.  Eaton,  3  N.  B. 

municipal  matters,  was  held  upon  its  38.    Powers  of  towns  in  Ne^B  En^and. 

face  to  be  the  contract  of  Doyle  per-  Ante,  ff  41,  42;    supra,  {  785,  note. 
sonally,  and  not  that  of  the  city.  Contracts  made  by  a  majority  of  the 

'  Haliburton  v.  Frankford,  14  Mass,  board  of  oldermtn,  without  any  ositial 

214;    Butler  p.   Charlestown,   7  Gray  odton  of  the  city  council,  are  not  bind- 

(Maaa.),  12.  ing  upon  the  city;    bo  decided  wheni 

*  ^Uburton  v.  Frankford,  14  Mass.  counsel  were  thus  employed  who  ren- 

214,  supra;  St«tson  v.  Kempton,   13  dered  legal  services  beneficial  to  the  cor- 

Hass.  272;   Burrill  t>.  Boston,  2  Clifford  poradon.      Butler   r.    Chariestown,    7 

C.C.  R.  S90;  ant«,  M2.    A  maiority  of  Gray    (Mass.),    12;    see  also   Bikes  v. 

selectmen  may,  by  statute,  bind  a  town  Hatfield,   13  Gray  (Mass.),  347;    see 

in  Nev)  Hampshire  by  their  written  con-  chapter  on  Corporate  Meetings,   ante. 

tract  when  acting  within  the  limits  of  A  contract  entered  into  by  a  board  of 
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§  789  (456).  SpMsUlty  Qontneta.  —  While  the  agent  of  a  public 
corporation,  who  b^  its  vote  or  authority  contracts  for  its  use,  can- 
not bind  the  corporation  by  making  a  cmiiract  by  deed,  yet  if  such 
agent  had  authority  to  make  the  contract,  it  is  binding  upon  the 
corporation  as  evidence  of  such  contract.  It  follows  that  a  contract 
of  an  agent  or  committee  of  a  town,  under  his  or  their  own  seals, 
cannot  be  declared  on,  in  covenanl  or  debt,  as  the  deed  of  the  town. 
The  form  of  the  remedy  against  the  town  '  is  for  damages,  or  in  oa- 
aumpsit.  Although  in  Damon  v.  Granby '  it  was  left  an  open  ques- 
tion whether  a  vote  of  a  town  having  no  corporate  seal  expressly 
authorizing  an  agent  to  make  a  de^  of  land,  or  other  contract, 
■under  seal,  would,  if  executed  according  to  the  power,  become  tech- 
nically the  deed  of  the  town,  no  substantial  reason  is  perceived  why 
such  an  instrument,  thus  executed,  should  not  be  treated  as  having 
all  the  attributes  and  quahties  of  a  sealed  instrument.  If  the  coi^ 
poration,  however,  has  a  common  seal,  which  is  the  case  with  towns 
in  many  of  the  States,  and  with  cities  generally,  and  it  is  afiSxed  to 
an  instrument  in  pursuance  of  the  vote  of  the  corporation,  or  by  the 
proper  officer,  such  an  instrument  is,  beyond  doubt,  technically  the 
deed  of  the  corporaiion? 

§  790.  Statntoiy  BaqniTomeiit  tA  a  Prsvioiu  Appropriatlan.  —  A 
statutory  requirement  which  is  frequently  found  is  that  no  contraat 
shall  be  made  by  the  municipahty  unless  a  previous  appropriation 
ehall  have  been  made  for  the  purpose  of  liquidating  the  liability 
created  thereby.  It  is  sometimes  also  required  that  the  comptroller 
or  other  officer  of  the  city  shall  certify  upon  the  contract  Uiat  the 
money  has  been  appropriated  for  the  purpose  of  paying  the  obliga- 
tions incurred.    These  requirements  are  imposed  for  the  purpose 

■uperviHors  for  and  on  behalf  of  the  should  be  biadiiw  upon  and  be  con- 
county,  and  n^ed  by  the  chairmao  ddered  aa  done  oy  the  mayor  and 
of  the  board,  is  the  contract  of  the  council.  Keen^v.  Hudson,  27N.  J.  L. 
eoun^.  Baboock  v.  Goodrich,  47  Cal.  3fl2;  ante,  {  363;  Providence  v.  Miller, 
488.  II  R.  I.  272. 

>  Randall  v.  Van  Vecbten,  19  Jobna.        ■  Damon  t>.  Oranby,  2  Pick.  (Mass.) 

(N.  Y.)  60,  65;  Damon  «.  Gmnby,  2  346,352. 

Hck.  (Hasa.)  345;  compare  Fullam  v.        •  lb.;  Randall  c.  Van  Vecht«n,  19 

Brookfidd,  9  Allen  (Mass.),   1;    Bank  Johns.  (N.  Y.)  60, 65.   But  see  Fullam  v. 

of  Columbia   v.   Patterson's  Adm'r,   7  Brookfield,  9  AUen  (Mass.),  I.    Corpo- 

Cranch,   299,   and    rule   as   stated   by  raU  seal.    ArUe,  {{  361,  363;   Neely  v. 

SiOTy,J.,306;  Gark  v.  Cuckfield  Union,  Yorkville,   10  S.   Car.   141,  approving 

11  En^.  Law  and  Eq.  442;  Pennington  text.     An  agreement  in  writiog  by  an 

V.  Tamere,  12  Queen's  B.  1011.    Cove-  attorney  to  refer  a  certain  cause  acted 

fiaiU  cannot  be  maintained  againtrt  a  on  by  the  court  was  held  to  bind  his 

dty  on  a  contract  with  the  water  com-  client.    Brooks  tr.  New  Durham,  55  N. 

miarioneTB  of  the  city,  although  the  H.  659. 
statute  declares  that  their  contracts 
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of  protecting  the  treaaui;  of  the  municipality  against  the  incurring 
of  excessive  liabilities  or  liabilities  for  which  no  provision  ia  made. 
They  are  mandatory;  and  if  a  contract  is  entered  into  without  a 
compliance  with  the  statutory  requirements,  it  is  void,  land  there 
can  be  no  recovery  thereon.* 

§  791  (457).  OontnctB  In  Bxcssb  of  Ooipor4t«  Powu;  Ultra  'Vinm 
u  k  Dafonca.  —  The  general  principle  of  law  is  settled  beyond 

*  G&nuon  v.  Chicago,  7  Biss.  (U.  S.)  council  oannot^  without  malring  pr«- 
480;  Superior  v.  Norton,  63  Fed.  Rep.  vioua  appropnation  aa  required  by 
3S7  -  Jutte  A  Foley  Co.  v.  Altoona,  94  statute,  accept  a  proposition  to  aettfe 
Fed. Rep. SI;  Johnaton r. Phil&delpbia,  a  daim  for  damagea  for  land  taken  by 
113  Fed.  Rw.  40;  Wiegel  u.  Puksla  the  city  to  widen  a  street-  Green  tr. 
County,  61  Ark.  74;  Wallace  n.  San  Evetett,  170  Mass.  147.  A  statutory 
Joae,  20  Cal.  180;  San  Francisco  Gas  provisioQ  prohibiting  any  expenditure, 
Co.  tr.  Brickwedel,  02  Cal.  641 ;  Smith  or  the  incurring  of  any  lability,  until 
Canal  Co.  v.  Denver,  20  Colo.  84;  an  appropriation  has  been  made  by  the 
Chicago  T>.  Fraser,  60  111.  App.  404 ;  council  sufficient  to  meet  the  expendi- 
Hay  V.  Chicago,  222  ni.  596,  atPg  124  ture,  or  liability,  "together  with  all 
m.  App.  527;  Indianapolis  «.  WaoD,  prior  liabilitiss  which  are  payable 
144  Ind.  175;  Green  v.  Everett,  170  therefrom,"  does  not  iruiude  men 
Haaa.  147;  Webb  Granite  A  Const.  Co.  e^imaied  litMOtiei,  iuch  as  damages 
V.  Woicest«r,  187  Maaa.  385;  Nilea  for  land  taken,  which  have  not  actually 
Water  Works  «.  Nilee,  59  Hict.  311;  accrued  or  become  payable,  but  only 
Putnam  v.  Grand  Kapida,  58  Mich.  416;  liabilitise  which  have  been  actually 
Teanant  «.  Crocker,  85  Mich.  328;  incurred.  Webb  Giantte  A  Const.  Co. 
Kiichli  V.  HinneMta  Bruah  Electric  Co.,  «.  Worcester,  187  Maaa.  385.  A  corpo- 
fiS  Minn.  418;  Pryor  v.  Kansas  City,  ration  furniihing  vxUer  for  the  neces' 
153  Mo.  135;  Mister  v.  TCHnanii  Gty.  aar^  uae  of  the  city  cannot  recover 
18  Mo.  App.  217;  Blair  v.  Lantiy,  21  againat  the  city  the  reasonable  price 
Neb.  247;  Gutta  Percha  A  Rubber  for  the  use  of  the  water  in  the  absence 
Mfg.  Co.  V.  Ogalfllla,  40  Neb.  77S;  of  any  definite  appropriation  as  re- 
Kearney  «.  DowninK,  50  Neb.  549;  quired  by  the  statute.  Smith  Canal  Co. 
Eelley  v.  Broadwell  (Neb.),  02  N.  W.  v.  Denver,  20  Colo.  84.  Where  there  is 
Rep.  643:  Humphreys  d.  Bayonne,  an  ap_propriatioD  for  the  cost  of  a 
65  N.  J.  li.  241;  Atlantic  City  Water  municipal  work,  work  which  is  a 
Worka  Co.  e.  Read,  50  N.  J.  L.  665;  naxsKtry  inadenl  to  the  construction 
Huriey  v.  Trenton,  66  N.  J.  L.  538,  may  be  paid  therefrom.  Chicago  v. 
aff'd  67  N.  J.  L.  350;  Pullman  ti.  Norton  Milling  Co.,  196  HI.  680,  afTg 
Mayor,  Ac.  of  New  York,  49  Barb.  97  111.  App.  61.  There  can  be  no  rati. 
(N.Y.)57;  Williama  0.  New  Yoric  (Sty,  ^cotton  of  a  contract  made  in  violation 
118  N.  Y.  App.  Div.  756;  Roberts  t).  of  these  statutory  requirements  with- 
Far;^,  10  N.  Dak.  230;  Jonas  v,  out  compliance  with  the  conditions 
(Sncinnati,  18  Ohio,  318;  LAQcaster  essential  to  a  valid  agreement  in  the 
V.  Miller,  58  Ohio  St.  558;  Findlay  v.  first  instance.  The  receipt  of  property 
Pendleton, 62Ohio8t.80;  Philadelphia  and  its  use  ia  not  sufficient  to  justify  a 
t>.  Flanigan,  47Pa.  St.  21;  Erien.  Land  recovery  againat  the  mumcipahty. 
on  I8th  St.. 176  Pa.  478;  Harrisburg  ».  Gutta  Percha  A  Rubber  Mfg.  Co.  v. 
Shapler,  190  Pa.  374-  Bladen  D.PhDa-  Ogalalla,  40  Neb.  775.  Subteqvent 
delphia,  60Pa.464;  Hinkle  v.  Philadel-  approvnaHona  for  instalments  becom- 
plua,  214  Pa.  126;  Mineralized  Rubber  ing  due  under  a  contract  for  street 
Co.  e.  Cleburne  22  Tex.  Civ.  App.  021 ;  lijftts  for  a  term  of  yeara  made  by  the 
Comstock  V.  NelsonviUe,  61  Ohio  St.  city  authorities  in  violation  of  a 
288.  statute  prohibiting  contracts  for  which 

Aa  to  the  necesdt^  for  and  manner  no  appropriation  has  been_  made,  do 

of  making  appropriations  for  contracts  not  operate  as  a  ratification  of  the 

for  a  term  of  yeare,  aee  Toomey  «.  contract  so  as  to  make  it  binding. 

'  Bridgeport,  70  Conn.  220.     The  city  Indianapolis  r.  Wann,  144  Ind.  175. 
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contToveisy,  that  the  agents,  officers,  or  even  citj  council  or  gov- 
erning bod;  of  a  municipal  corporation,  cannot  bind  the  corporation 
by  any  contract  which  is  beyond  the  scope  of  its  powert,  or  entirety 
foreign  to  the  purposes  of  the  corporation,  or  which  (not  being 
legislatively  autiiorized)  is  against  public  policy.  Tliis  doctrine 
grows  out  of  the  nature  of  such  institutions  and  rests  upon  reason* 
able  and  solid  grounds.  The  inhabitants  are  the  corporators;  the 
officers  are  but  the  public  agents  of  the  corporation,'  The  duties 
and  powers  of  the  officers  or  public  agents  of  the  corporation  are 
prescribed  by  statute  or  charter,  which  all  persons  not  only  may 
know,  but  are  bound  to  know.  The  oppc»ite  doctrine  would  be 
fraught  with  such  danger  and  accompanied  with  such  abuse  that 
it  would  soon  end  in  the  ruin  of  municipalities,  or  be  l^islatively 
overthrown.  These  considerations  vindicate  both  the  reasonable- 
ness and  necessity  of  the  rule  that  the  corporation  is  bound  only 
when  its  agents  or  officers,  by  whom  it  can  alone  act,  if  it  acts  at  all, 
keep  within  the  limits  of  the  chartered  authority  of  the  corporation.' 
The  history  of  the  workings  of  municipal  bodies  has  demonstrated 
the  salutary  nature  of  this  principle,  and  that  it  is  the  part  of  true 
wisdom  and  of  judicial  duty  to  keep  the  corporate  wings  clipped 
down  to  the  lawful  standard.*  It  results  from  this  doctrine  that 
contracts  not  authorized  by  the  charter  or  by  other  legislative  act, 
that  is,  not  within  the  scope  of  the  powers  of  the  corporation  under 
any  circumstances,  are  void,  and  in  actions  thereon  the  coiporation 
may  successfully  interpose  the  plea  of  vltra  vireB,  setting  up  as  a 
defence  its  own  want  of  power  under  its  charter  or  constituent 
statute  to  enter  into  the  contract*    In  favor  of  bona  fide  holders  of 

'  Halbut  c.  Forrest  City,  M  Ark.  ■uthoiitj);  Appeal  of  Whelen,  108  Pa, 

246;  Oubre  v.  Donftldsonvme,  33  Ia.  Bt  162.    Text  quoted  in  Bell  v.  Kirk- 

^  366;  Winchester  v.  Redmond,  93  land,  102  Minn.  213,  where  the  impoi^ 

Va.  711,  quoting  text;   Pugh  v.  Ijttle  tuit     distinction     between     contiKcta 

Bock,   35   Ark.    75   (approving   text),  which  are  wholly  vitra  virt*  becauM 

when  an  ordinance  authorizing  tlie  entirely  beyond  the  scope  of  the  eor- 

iasue  of  certificates  of  indebtedness  at  porate     powers,    under    any    circum- 

a  discount  was  held  not  admissible  as  etancee,   and    thoee  which   are    tilfra 

evidence  against  the  city.  mm  beoause  not  made  in  the  manner 

*  Text  approved,  Eufaula  e.  Ho-  or  form  preaotibed,  althougit  witlun 
Nab,  67  Ala.  688;  Fort  Wimie  v.  Lehr,  the  general  scope  of  the  coiporata 
8S   Ind.   62;    Hne  Civil  Township  «,  powers,  is  discussed  at  length. 

Huber  Mtg.  Co.,  83  Ind.  121 ;  Cowdrey        *  Post,  chap,  xxxii.  {  1610,  where  the 

v.  Canadea,  16  Fed.  Rep.  532.  mibject  of  uftra  virti  is  further  cot>- 

*  This  subject  is  touched  upon  in  the  ndered;  and  see  also  the  following 
concluding  portion  of  chap,  i.,  ante,  cases :  Cheenev  v.  Brookfield,  60  Mo. 
Prinraple  of  amatrvctiim  of  ccrrporatt  53,citingtext;  Marshe.  FultonCounty, 
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n^otiable  securitiea,  the  corporation  may  be  estopped  to  avul  itself 
of  iiregutarities  in  the  exercise  of  power  conferred;    but  it  may 

HOI,  S41;  Norwich  Overseen,  Ac.  v.  a  creditor  of  a  cit7  for  the  puipooe  of 

New  BeHin,  Ac.,  18  Johns.  (N.  ¥.}  382;  aetting  it  off  sgtunst  his  claim  was  held 

Donovan  v.  New  York,  33  N.  Y.  291 ;  vlira  vire*  and  void.    S&lt  Lake  City  v. 

Sdbrecht  v.  New  Orieans,  12  La.  An.  HoUirter,  118  U.  S.  258.  afTg  a.  c.  3 

491;  Clark  V.  DesMoinee^  19  Iowa,  199,  Utah,  200;    but,  in  this  case  iA«  citVt 

209;     Laker    v.    Brookhne,    13    Fidt.  having  tngaged  in  the  bunncw  of  (fu- 

Wass.)    343,    348;     Philadelphia    o.  tiUing  limort  without  power  so  to  do, 

Flanigao,  47  Fa.  St.  21 ;  Paris  Tp.  Tr.  was  fadd  liable  for  the  United  Statoi 

V.  Cherry,  8  Ohio  St.  564 ;  Hague  v.  Phit  taxes  thereon. 

adelphia,  48  Pa.  St.  S27;  Albany  v.  In  lUinoit,  it  is  held  that,  where  n 
CunUff,  2  N.  Y.  165,  revV  2  BaHi.  190;  municipal  corporation  enters  into  a 
Cuyler  v.  Rochester,  12  Wend.  (N.  Y.)  contract  which,  although  not  expiessty 
165;Hodge8(i.  Buffalo, 2Denio{N.Y.),  authorized  by  its  charter,  is  not  in 
110;  Ha&tead  v.  New  York,  3  N.  Y.  vicdation  of  the  ch^ter  or  of  any 
430;  Martin  v.  Brooklyn,  1  Hill  fN.  Y.),  statute,  and  has  thereby  induced  the 
541;  Boom  t>.  Utica,  2  Barb.  (N.  Y.)  other  party  to  it  to  expend  money  in  the 
104;  Cornell  v.  Guilford,  1  Denio  pieiformance  of  his  part  of  it,  the  muni- 
(N.  Y.),  510;  Boyland  o.  Mayor,  Ac.,  cipal  corporation  may  be  held  liable, 
of  New  York,  1  Sandf.  (N.  Y.)  27;  Dill  East  St.  Louis  r.  East  St.  Ixniis  Gas 
V.  Wareham,  7  Met.  (Maes.)  438;  L.  A.  C.  Co.,  98  lU.  415.  Supro,  §  772. 
Vincent  v.  Nantucket,  12  Gush.  {Mass.j  Corpor»tion  may  defend  against  un- 
103,  105,  per  Merrick,  J.;  Stetson  v.  authorised  contract,  although  its  smI 
Eempton,  13  Moss.  272;  Parsons  v.  is  attached  to  it.  Leavenworth  e. 
Goshen,  11  Pick.  (Masa.)  396;  Wood  Rankin  2  Kan.  357;  anla,  f  363. 
V.  Lynn,  1  Allen  (Mass.),  ICH;  Spalding  Mr.  Justice  Couller.m  dehvering  the 
«.  Lowell,  23  I^ck.  (Mass.)  71;  Mitch^  opinion  in  Allegheny  City  v.  McClurican, 
«.  Rockland,  45  Me.  496;  8.  c.  41  Me.  14Pa.St.81,expnmestiieopiiiion that 
363;  Western  Collie  v.  Cleveland,  12  a  municipal  corporation  ma^  be  liable 
Ohio,  375;  Tippecanoe  Co.  Com'ra  c.  for  the  contracts  uUra  mret  ot  its 
Cox,  6  Ind.  403 ;  Congressional  Town-  offioen,  when  these  are  publicly  entered 
ship  v.  Weir,  9  Ind.  224;  Smead  v.  In-  into  with  the  knoMedge  of  the  people, 
dianapolis,  P.  A  C.  R.  Co.,  II  Ind.  104;  and  not  objected  to  until  after  the 
Brady  v.  New  York,  20  N.  Y.  312;  rights  of  third  persons  have  attached. 
Appleby  o.  New  York,  15  How,  Pr.  Such  a  principle  is  believed  to  be  both 
(N.  Y.)  428;  £st«p  v.  Keokuk  Coun^,  unsafe  and  unsound;  the  only  true  and 
18  Iowa,  199,  and^  cases  dted  by  CnU,  safe  view  being  that  ell  persona  ar« 
J.;  Clark r.  Polk  County,  19  Iowa,  248;  bound  to  take  notice  of  the  powers  and 
tupra,  i  777;  pott,  {  1610;  Perry  v.  authority  which  the  law  confen  upon 
Superior  City,  23  Wis.  64;  McDonald  the  officera  of  such  corporations.  See 
t>.  New  York,  68  N.  Y.  23;  Maupin  p.  Lokeru  Brookline,  :3Hck(Ma8S.)343. 
Franklin  Co.,  67  Mo.  327;  Driftwood  Any  liability  in  such  cases  must,  ao- 
Valley  Tump.  Co.  v.  Bartholomew  coraing  to  the  present  weight  of  author- 
County  Comers,  72  Ind.  228;  New  ity,  be  independent  of  the  coniract,  and 
JersOT  A  N.  E.  Tel.  Co.  v.  Fire  Com'is,  cannot  be  asserted  in  an  action  based 
34  N.  J.  Eq.  117;  Laycock  v.  Baton  upon  the  contract  to  enforce  its  execu- 
Rouge,  35  La.  An.  475;  Lincoln  v.  toiy  proviaiona.  Supra,  i  772.  Audit- 
Stockton,  75  He.  141;  Baltimore  f.  ing  and  pacing  port  (d  a  claim  presented 
Eschbach,  IS  Md.  276;  Horn  v.  Baiti-  accompanied  with  a  deual  of  liability 
more,  30  Md.  218;  Baltimore  tr.  Mus-  for  the  residue,  does  not  estop  the 
grave,  48  Md.  272;  Mealey  v.  Hagen-  corporation  from  con  testing  the  residue, 
town,  92  Md.  741 ;  Austin  v.  Coggesball,  even  though  it  be  upon  grounds  which 
12  R.  I.  329;  McAleer  v.  Angell,  19  show  the  former  allowance  to  have  been 
R.  I.  688;  Berlin  Iron  Bridge  Co.  p.  improper.  People  ».  New  York  Supei^ 
San  Antonio,  62  Fed.  Rep.  882:  Bei^  visors,  1  Hill  (N.  Y.),  362.  In  an  action 
wind  V.  Qalveaton  A  H.  Invt.  CSj.,  20  on  a  contract  for  doing  work  which  a 
Tex.  Civ.  App.  426;  Eariey'a  Appeal,  municipal  corporation  had  the  power  to 
103  Pa.  St.  273,  where  the  purcbaae  make,  it  ia  no  defence  that  the  city 
humathirdpartyofajudgmentagainst  ought  to  have  adopted  some  leaa  ex- 


.dr,yGoogIe 


§  791  contracts:  defence  or  dltra  vires  1181 

always  show  that  under  no  circumstaQces  had  the  corporation  ■power 
to  make  a  contract  of  the  character  in  question.  This  subject  has 
been  already  referred  to  and  is  considered  in  another  chapter.'  The 
mere  fact,  however,  that  a  city,  in  making  a  contract  for  a  public 
improvement  within  its  corporate  powers,  promises  to  make  pay- 
ment in  negotiable  bonds,  which  it  has  no  power  to  issue,  does  not 
make  the  entire  contract  vUra  virea;  and  therefore  if  work  be  done 
under  such  contract  the  city  will  be  liable  therefor.' 

penaive   meaqs   of  sccomplishin^   the  havjog  in  the  contract  agreed  to  m&ke 

purpoBe  in  view.    Livingaton  v.  Pippin,  payment  for  the  work  in  negotiable  city 

31  Ala.  642.  bondi  payable  at  a  future  day,  it  was 

The  case  of  State  v.  Buffalo,  2  Hill  objected  that,  since  no  express  power 
(N.  Y.),  434,  determinee  an  interesting  was  given  to  issue  bonds  for  this  pur- 
point.  Anns  tielongiog  to  the  State  pose,  the  whole  eonlract  teas  therejort  tn- 
were  loaned  to  the  city  authorities  to  operative  and  void;  and  the  lower  court 
Buppteea  disorderly  aasemblagea.  The  so  decided,  and  its  ruling  was  supposed 
keeper  c^  the  arsenal  bad  no  right  to  to  be  aupported  by  the  cases  of  Tensas 
make  the  loan,  but  it  was  made  in  good  Parish  Police  Jury  v.  Britton,  15  Wall. 
faith,  and  the  bond  of  the  city  taken  for  (U.  B.)  566;  and  Hempiiis  o,  Ray,  19 
their  return  on  demand.  Thecitybeing  Wall.  (U.  8.1468.  (8eeani«,5S278-290.) 
mied  on  this  bond  made  the  point  that  But  the  Supreme  Court  held  otherwise, 
it  was  void  for  illegality;  but  the  court  and  in  giving  its  judgment  on  this  point, 
Ksorded  it  rather  as  a  borui  fide  excess  Hr.  Justice  Strong  observed:  "In  the 
of  authoritv  simply,  and  held  that  view  which  we  shall  take  of  the  present 
though  the  loan  was  unautboriied^  the  case,  it  is  perhaps  not  necessary  to  in- 
state might  waive  the  tort  committed  quire  whether  those  cases  justify  the 
on  the  property  and  seek  a  remedy  upon  court's  conclusion;  for  if  it  were  con- 
the  bond.    See  infra,  i  792.  and  note,  ceded  that   the  city  hod   no  lawful 

The  power  of  StatfibuildmEcommis-  authority  to  issue  the  bonds  describied 
sionera  to  dischar^  at  their  discretion  in  the  ordinance  and  mentioned  in  the 
thebuildingsupennteDdent  whom  they  contract,  it  does  not  follow  that  the 
employ  is  vested  in  them  for  the  public  contract  was  wholly  illegal  and  void,  or 
benefit,  and  they  cannot  be  divested  of  that  the  plaintiffs  have  no  rights  under 
that  power  by  any  contract  entered  into  it.  They  are  not  suing  upon  the  bonds, 
by  them  with  the  person  so  employed,  and  it  is  not  necessary  to  their  success 
where  such  contract  is  not  raiijxed  by  that  they  should  assert  the  validity  of 
the  legislature.  If  the  legislature,  with  those  instruments.  It  is  enough  for 
full  knowledge  of  the  contract  entered  them  that  the  city  council  have  power 
into  by  the  commissioners  with  the  to  enter  into  a  contract  for  the  improve- 
plaintiS,  and  of  all  the  facts  relating  ment  of  the  sidewalks;  that  such  a  con- 
thereto,  recognises  and  acts  upon  it,  tract  was  made  with  them;  that  under 
making  appropriations  to  complete  the  it  they  have  proceeded  to  furnish 
buildi^  m  question  upon  its  assumed  materials  and  do  work,  as  well  as  to 
validity,  that  will  constitute  a  ralifiea-  assume  liabilities;  that  the  city  has 
tion  of  the  contract;  but  such  ratifica-  received  and  now  enjoys  the  benefit  of 
tion  can  be  shown  only  by  some  action  what  they  have  done  and  furnished; 
of  both  houses  by  statute  or  resolution,  that  for  these  things  the  city  promised 
Shipman  v.  State,  43  Wis.  381.  See  to  pay;  and  that  after  having  received 
Index,  Curofioe  Adt.  the  benefit  of  the  contract  the  city  has 


Ante,  i  323;  infra,  {{  870  s(  • 
Moore  0.  New  York,  73  N.  Y.  2! 

K proving     text.       See     chapter     on 
micipsi  Bonds.     Index,  Ultra  Vires. 
■  Hitchcock  V.  Galveston,  96  U.  S. 
341.    In  tlUs  case  the  city  made  a 
tract  with  the  plaintiffs  to  pave  ~'~ 


broken  it.  It  matters  not  that  the  prom- 
ise was  to  pay  in  a  manner  not  author- 
ised by  law.  If  payiqents  cannot  be 
made  m  bonds  because  their  issue  is 
tiitra  pires,  it  would  be  sanctioning  rank 
injustice  to  hold  that  payment  need 
not  be  mode  at  aU.   Such  is  not  the  law. 
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§  792  (458).  OontnctB  UltrK  Tiroa  or  tanOA.  —  Agreeably  to  the 
foregoiDg  principles,  a  corporation  cannot  muntain  an  action  <m 
a  bond  or  a  contract  which  is  invalid,  as  where  a  ci^,  without  au- 
thorify,  loaned  its  bonds  to  s  private  company,  and  took  from  it  a 
penal  bond,  conditioned  for  the  faidiful  application  of  the  city  bonds 
to  payment  for  works  which  the  city  had  no  power  to  construct  or 
assist  in  constructing.*  The  remedy  in  such  case  must  be  in  some 
other  form  than  in  an  action  to  enforce  the  contract.  So,  a  contract 
by  a  ci^  to  waive  its  right  to  go  on  with  the  laying  out  of  a  street  or 
not,  as  it  might  choose,  is,  it  seems,  against  pvblic  policff,  and  it  is 
void  if  it  amounts  to  a  surrender  of  its  legislative  discretion.'    So, 

be  a  difference  between  the  case  of  an  Bank  tr.  North,  4  Johns.  (N.  Y.)  Ch. 
eogsgement  made  by  a  corporation  to  373."  This  case  ia  approved  and  the 
do  an  act  expresaly  prohibited  by  its  principle  followed  and  applied  in  Hous- 
charter,  or  some  other  law,  and  a  com  ton  t  T.  C.  R.  Co.  v.  Teiaa,  177  TJ.  S. 
(^  where  legislative  power  to  do  the  act  66,  91 .  But  ^utn-e  as  to  the  liability  in 
has  not  been  granted.  Such  a  distinc-  aucb  case  being  on  the  amlract.  See 
tion  is  asserted  in  some  deoiaions.  But  onie,  {{  237-239,  772;  pott,  i  193,  note. 
the  present  is  not  a  case  in  which  the  A  chu^  provision  that  after  a  pave- 
issue  of  the  bonds  was  prohibited  by  ment  has  been  laid  at  the  expense  at 
any  statute.  At  most,  the  issue  was  the  abutter,  "the  city  shall  take  charge 
unauthorized;  at  moat,  there  was  a  of  and  keep  the  same  in  repair,  without 
defect  of  power.  The  promise  to  give  further  assessment,"  is  not  a  amtrad 
bonds  to  the  plaintiffs  in  payment  of  exemjitingihe  ovmert  from  future asseas- 
what  they  undertook  to  do  was,  there-  ments.  State  v.  Newark,  37  N.  J.  L, 
fore,  at  farthest,  onlv  ultra  viret;  and  415,  rev'g  s.  c.  36  N.  J.  L.  168. 
in  such  a  case,  thouga  specific  perform-  '  Hontgomerj  v.  Mont£c»nery  A  W. 
ance  of  an  engagement  to  do  a  thing  Plank  Road  Co.,  31  Ala.  76.  See  Wet- 
transgresaive  of  its  corporate  power  umpka  v.  Winter,  29  Ala.  661;  H^ 
may  not  be  enforced,  the  corporation  stead  v.  New  York,  3  N.  Y.  430;  s.  c.  5 
can  be  held  liable  on  its  contract.  Hav-  Barb.  218;  Bridgeport  v.  Housatonuc 
ing  received  benefits  at  the  expense  of  R.  Co.,  15  Conn.  476.  But  see  State  v. 
ttw  other  contracting  party,  it  cannot  Buffalo,  2  Hill  (N.  Y.),  434,  cited  aupra 
object  that  it  was  not  empowered  to  in  note  to  f  791.  Where  a  city  havms 
perform  what  it  promised  in  return,  in  without  proper  authority  guaranteed 
the  mode  in  wluch  it  promised  to  per^  the  payment  of  railroad  bonds  which 
form.  This  was  directly  ruled  in  the  were  secured  by  a  trust  deed,  and  be- 
State  Board  of  Ajpiciiltur«  0.  The  come  the  owner  of  the  bonds  from  hav- 
Citzens'  Street  Railway  Co.,  47  Ind.  ing  paid  them  at  maturity,  it  was  held, 
407.  There  it  was  held  that  'although  that,  while  the  cit;^  might  have  auc- 
there  may  be  a  defect  of  power  in  a  cor-  eessfully  contested  its  liability  on  the 
poration  to  make  a  contract,  yet  if  &  bonds,  yet  the  want  of  authority  to 
contract  made  by  it  is  not  in  violation  guarantee  the  bonds  did  not  affect  the 
of  its  charter,  or  of  any  statute  pro-  Uen  created  by  the  deed  in  its  favor  as 
hibiting  it,  and  the  corporation  has  by  against  other  creditors  of  the  railroad 
its  promise  induced  a  party  relying  on  company.  Hay  v.  Alexandria  ft  W.  R. 
the  promise  and  in  execution  of  the  con-  Co.,  20  Fed.  Rep.  15.  infra,  f  814,  as 
tract  to  expend  money,  and  perform   to  suretyship. 

his  part  thereof,  the  corporation  is  ■  Uartin  v.  Brooklyn,  1  Hill  (N.  Y.), 
liable  on  the  cojUract.'  See  also  aub-  545;  ants,  f  245.  As  to  puNie  policg, 
atantially  to  the  same  effect,  Allegheny  see  Ohio  Life  Ins.  &  T.  Co.  v.  Merchants 
aty  V.  McClurkan,  14  Pa.  St.  81;  and,  Ins.  ft  T.  Co.,  H  Humph.  (Tenn.)  1; 
more  or  leas  in  point,  Haher  v.  Chicago,  ante,  chap.  xvi. ;  Indianapolis  v.  Indi- 
38  ni.  206;  Oneida  Bank  v.  Ontario  anapolis  Gas  L.  ft  C.  Co.,  6S  Ind.  306, 
Bank,  21  N.  Y.  490;  Argenti  v.  San  citing  text,  index,  Pouxn-t  and  Duties. 
Francisco,   16  Cal.  255;  Slver  Lake        Comipt  agreanurtU  toUh  atd«rm«n,  U> 
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a  promise  to  pay  a  public  corporatioD,  or  its  agents,  a  premium  for 
doing  their  dvty  ia  illegal  and  void;  and  a  contract  will  not  be  sus- 
tained which  tends  to  restrain  or  control  the  unbiased  judgment  of 
public  officers.  But  a  fromiae  hy  individvalt  to  pay  a  portion  of  the 
expenaea  0/  ■public  impirovemenia  does  not  necessarily  fall  within  this 
principle,  and  such  a  promise  is  not  void  as  being  against  public 
policy;  and  if  the  promisors  have  a  peculiar  and  local  interest  in 
the  improYonent,  their  promise  is  not  void  for  want  of  considera- 
tion, and  may  be  enforced  against  them.*  So,  on  the  other  hand,  a 
par^  making  with  a  city  a  contract  which  is  vUra  vires  is  not  estopped, 
when  sued  thereon  by  the  corporation  for  damages,  to  set  up  its  want 
of  authori^  to  make  it.' 

influence  them  to  oparticulsr  coune  in  moved  the  county  court-house  from 

the  discharn  of  official  duties,  are,  of  the  public  square,  and  were  buQdinK 

ooutM,  void,  no  matter  to  whom  exe-  a  new  court-house  elsewhere,  would    - 

cuted.    Cook  v.  Shipman,  24  111.  614.  remove  it  back  to  eaid  square,  which 

Contracts    with    Timniapal    o^icert.  otter  was  accepted  by  said  commission* 

Anffl  {{  522,  641,  772.  era,  who  entered  on  tlicir  records  an 

'  Townnend  ».  Hoylo,  20  Conn.  1,  order  for  auch  relocation,  was  not  void 
This  case  holds  that  a  promise  bjr  the  as  against  public  policy,  though  the 
defandants  to  pa^  the  city  the  expense  commissioners  were  not  expreeuy  au- 
of  laying  a  certain  street  waa  bindiiv;  thorized  by  statute  to  receive  such 
and  Bluiparth,  J^  in  delivering  the  donations.  Stilson  v.  Lanrence  Co., 
onnion,  s^d:  "Wo  cannot  asMnt  to  52  Ind.  213;  State  v.  Johnson's  Admr., 
the  propoeition  that  a  promise  by  indi-  52  Ind.  197;  post,  {  1032. 
viduals  to  pay  a  part  ot  the  expenses  of  '  Hontgometv  v.  Montgomery  ft  W. 
public  improvements,  ordered  by  pub-  PI.  R.  Co.,  31  Ala.  76;  Penn.,  D.  A  M. 
no  authority,  is,  of  course,  iUegal  and  Sl«atii  Nav.  Co.  v.  Dandridge,  8  Gill  & 
void.  The  amount  or  cost  may  prop-  J.  (Md.)  248;  Hodgca  v.  Buffalo,  2 
eily  enough  enter  into  the  question  of  Denio  (N.  Y.},  110.  If  a  corporation 
e^ediancy  or  necessity.  If  made  in  has  received  money  in  advance  on  a  . 
(me  wav  or  in  one  place,  it  will  be  much  contract  void  on  account  of  want  of 
better  for  the  public,  though  more  ex-  authority  to  make  it,  and  afterwatda 
pentdve;  but  individuals  specially  ben-  refuses  to  fulfil  the  contract,  the  party 
efited  stand  ready,  by  giving  their  land,  advancing  the  money  may,  without 
thai  money,  or  their  latxir,  to  meet  the  demand,  recover  it  l:»ck  in  an  action 
extra  expense.  Will  these  promises  be  for  money  had  and  received.  Dill  v. 
void,  as  Wng  without  consideration  or  Wareham,  1  Met.  (Mass.)  438.  In  this 
against  public  policyT  We  think  not."  case  the  corporate  defendant  under- 
&e  chapter  on  Streets,  post;  Spring-  took,  without  authority,  to  transfer  to 
Seld  V.  Harris,  107  Mass.  632.  An  a>  the  plaintiff  tbe  right  of  taking  oystere 
rangement  or  combination  among  the  wittun  its  limits;  contract  held  wholly 
parties  applying,  whereby  a  few  indi-  void.  See  also  McCracken  v.  San  Fmn- 
viduals,  d»rirous  of  causing  paving  and  cisco,  16  Cal.  6S1;  in/ra,  Si  793,  794; 
grading  to  be  done,  procured  the  tigna-  compare  Herzo  v.  San  Francisco,  33 
(uTM  ojothert  to  the  applicatinn  by  pay-  Ctii.  134.  The  contract  of  agents  within 
inglJuMaeorttideration  Otertfor,  directly  the  scope  of  corporate  power  may  be 
or  indiioetly,  is  a  fraud  in  law  and  con-  ratified,  or  a  contract  implied  from  the 
tnuy  to  public  politr.  Howard  v.  enjoyment  of  the  benefit  of  the  con- 
Firat  Indep.  Church,  18  Hd.  451.  If  uaeration.  San  Franciaco  Gas  Co.  v. 
exeoutoi7i  ^<^^  ^^  agreement  cannot  San  Francisco,  9  Cal.  453,  opinion  of 
beenforoed.  Uaguire  t>.  Smock,  42  Ind.  Fidd,J.;  Backman  n.  Cbaiiestown,  42 
1.  A  written  promise  to  pay  mto  the  N.  H.  125;  see  Bissell  0.  Michigan  3. 
county  treasurv  a  certain  sum  of  &  N.  I.  R.  Co.,  22  N.  Y.  258;  poH, 
money,  upon  toe  condition  that  the  if  ltil(>-1615. 
*— '-- ,  who  had  r^ 
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§  793  (459).  Implied  Contracts.  —  The  present  state  of  the  au- 
thorities clearly  justifies  the  opinion  of  Chancellor  Kent,  that  cor- 
porationa  may  be  bound  by  implied  amirada  within  the  scope  of 
their  powers,  to  be  deduced  by  inference  from  authorized  corporate 
acts,  without  either  a  vote,  or  deedj  or  writing.'    This  doctrine  is 

<  2  Kent  Com.  293;  Bank  of  Colum-  citing  text;  Lines  n.  Ot«go,  91  N.  Y. 
bia  V.  Fatt«TBon,  7  Cnnch,  299  (a  lead-  Supp.  785;  San  Antonio  v.  French,  80 
ing  American  case);  Mott  ti.  Hicks,  I  Tex.  575;  Rowell  v.  School  District, 
Cow.  (N.Y.)  513;  Dunn ».  St.  Andrews  59  Vt.  658;  Hardwiok  v.  Wolcott 
Church  Rector,  14  Johns.  (N.  Y.)  118;  School  Diat.,  78  Vt.  23.  Further  see 
Bank  of  U.  S.  v.  Dandridge,  12  Wheat.    Index,    Aaiumpait;    ConlraeU;    Ultra 

£.S.)04;  Perkinsv.  Wash.  Ina.  Co.,  4  Vires;  supra,  {  784;  Broom,  Com- 
w.  (N.  Y.)645;  Davenport  v.  Peotia  mentariee  on  Com.  Law,  561-570, 
H.  A  F.  Insurance  Co.,  17  Iowa,  276,  where  the  En^ish  cases  are  collected. 
and  cases  cited  hj  Ccie,  J. ;  American  The  reader  will  be  interested  in  the 
InsucHnceCo.  D.Oakley,  9  Paige  (N.Y.),  letter  of  Mr.  Justice  Stpr^  to  Mr.  Justice 
496;  Magill  v.  Eaunman,  4  Sere.  A  Coleridge  on  the  subject  of  corporate 
Rawle  (FaO,  317;  Randall  d.  Van  liability  for  the  parol  contracts,  tnira 
Vechten,  19  Johns.  (N.  Y.)  60;  Wayne  viree,  of  the  authorized  agents  of  the 
County  V.  Detroit,  I7Mich.390;  Lesley  corporation.  2  Story's  Life  and  Letters, 
V.  White,  1  Speers  (S.  Car.)  Law,  31;  335,  337.  He  there  adds,  what  is  now 
Canaan  v.  Derush,  47  N.  H.  211 ;  Leb-  settled  law,  "that  all  duties  imposed 
anon  v.  Heath,  /b.  353;  Adams  v.  upon  a  comoration  by  law,  and  all 
Famsworth,  15  Gray  (Mass.),  423;  services  performed  at  its  request,  raiae 
Shrewsbury  v.  Brown,  25  Vt.  197;  Gas-  implied  promiaes  binding  on  the  ear~ 
sett  V.  Andover,  lb.  342;  Peterson  d.  poration,  if,  of  course,  no  statute  be 
Mayor,  Ac.,  of  New  York,  17  N.  Y.  449,  thereby  infringed."  lb. 
453;  Danforth  v.  Schoharie  Turopiks  lUinina  Doctrine.  While  it  has 
Co.,  12  Johns.  (N.  Y.)  227;  Angell  A  been  frequently  decided  that  where  a 
Ames, J  237:  Maher  v.  Chicago,  38  HI.  municipal  corporation  has  received  the 
266;  Frankfort  Bridge  Co.  o.  Frank-  benefit  of  labor  or  materials  without 
fort,  18  B.  Mon.  (Ky.)  41;  Bryan  v.  any  special  contract  to  pay  for  them. 
Page,  51  Tex,  532;  State  Board  v.  the  law  implies  a  promise  to  pay  for 
Aberdeen,  56  Miss.  518,  approving  what  has  been  received  and  enjoyed 
text;  Taylor  v.  Lambertville,  43  N.  J.  by  the  corporation,  this  doctrine  has 
£q.  107  (for  brief  statement  of  facta  been  confined  to  instances  where  the 
of  this  case,  see  J  819,  note);  Brush  corporation  has  had  the  power  to  con- 
El.,  Ac.  Co.  V.  Montgomery,  114  Ala.  tract  in  a  proper  manner  for  the  labor 
433,  quoting  text;  Brown  v.  Board  of  and  material  thus  received,  although 
Education  of  Pomona,  103  Cal.  531,  it  may  not  have  followed  the  proper 
quoting  text;  Michigan  City  v.  Leeds,  manner.  Maher  v.  Chicago,  38  111.  266; 
24  Ind.  App.  271,  citing  text;  Bodewig  Badger  v.  Inlet  Drainage  Co.,  141  HI. 
V.  Port  Huron,  141  Mich.  564;  Central  540;  East  St.  Louis  t>.  East  St.  Louis 
Bitulithic  Pav.  Co.  0.  Ht.  Clemens,  143  Gas,  Ac.  Co.,  98  lU.  415;  Harvey  v. 
Mich.  259;  Taylor  v.  Lambertville,  43  Wilson,  78  III.  App.  544:  Keith  v.  Du 
N.  J.  Eq.  107,  citing  text;  Wentink  u.  Quoin,  89  lU.  App.  36.  In  other  cases 
Passaic  tkmnty,  66  N.  J.  L.  05,  citing  where  labor  or  materials  have  been 
text;  Daviea  v.  Mayor,  Ac.  of  New  furnished  to  a  municipal  corporation 
York,  83  N.  Y.  207;  s.  c.  93  N.  Y.  250;  in  a  manner  not  authoriied  and  where 
Albany  City  Nat.  Bank  v.  Albany,  92  the  municipality  has  had  the  power  to 
N.  Y.  363'  Fleming  v.  Suspension  contract  for  the  same  in  a  different 
Bridge,  92N.Y.  368;  Poillonf.  Brook-  manner,  the  municipality  has  been 
lyn,  101  N.  Y.  132;  Kramrath  d.  A1-  held  umrt  the  same  doctrine  of  esUrppd, 
banjr,  127  N.  Y.  575,  dting  text;  Port  but  dinerently  expressed,  as  upon  the 
Jervis  Water  Co.  v.  Port  Jervis,  151  ground  that  any  positive  acts  oy  mu- 
N.  Y.  Ill,  att'd  71  Hun  (N.  Y.)  66;  nioipalofficers  which  may  have  induced 
Kent  0.  North  Tarrrtown,  SO  N.  Y.  the  action  of  the  adverse  party,  and 
i^p.  Div.  502 ;  Nortn  River  EI.  Co.  n.  when  it  would  be  inequitable  to  permit 
"lew  York,  48  N.  Y.  App.  Div.   14,  the  corporation  to  stultify  itself  by 
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applicable  equally  to  public  and  private  corporatioiis,  but  in  apply- 
ing it,  bowever,  care  must  be  taken  not  to  violate  other  principles 
of  law.'  Tbus  it  ia  obvious  that  an  implied  promise  cannot  be  raised 
against  a  corporation,  where  by  its  charter  it  can  only  contract  in 
a.  prescribed  way,  except  it  be  a  promise  for  money  received  or 
property  appropriated  under  the  contract.'  So,  where  the  corporation 
orders  local  street  improvements  to  be  made,  for  which  the  abutters 
are  the  parties  ultimately  liable,  and  which  by  the  charter  must  be 
made  in  a  prescribed  mode,  if  made  without  any  contract  or  a  valid 

retracting  what  ita  i^cera  have  done.  Pick.  (Mass.)  343;  Jones  v.  Lancaster, 

mav   work  an   estoppel.     Sexton  o.  4  Pick.  (Ham.)  149;   Wood  t>.  Waters 

Clucago,  107  111.  323 ;  Chicago  v.  Sex-  ville,  B  Uaas.  294. 
ton,  116  U1.  230.    But  the  decisioaa  are         A  contract  was  impUed  on  the  part 

aU  grounded  upon  the  same  doctrine  of  a  city,  which  was  bound  to  support 

of  estoppel  as  their  foundation,  and  in  its  paupers,  and  which  hod  refused  to 

each  wm  be  found,  in  addition  to  the  pay  a  person  who  had  furnished  a  pau- 

element  erf  a  misleading  of  the  one  per    with    necessaries.      Seagiaves    v. 

party  bv  some  act  of  an  officer  of  the  Alton,   13  Dl.  371.     Here  it  will  be 

other,  the  further  element  of  a  benefit  noticed  that  there  was  an  exprcHs  ro. 

received  and  enjoyed  by  the  corpora-  fusal  on  the  part  of  the  city  to  support 

tion.     Where,  therefore,  there  is  no  the  pauper,  and  jet  a  promise  was  tm- 

ahowing   that   the   city   reoeived   any  plied.    This  imphcation  is  a  pure  fiction 

benefit,  it  is  not  liable  to  respond  on  a  to  support  what  the  court  r»arded  as 

quantum   meruit;    and   where   a   side-  ajustclum.    A  contract  made  by  one 

walk  has  been  ordered  to  be  built  with-  member   of   a    committee    or   county 

out   the   authority   of   the   city   but  board  for  eervioes  which  are  authorized 

through  the  mirtata  of  one  of  the  city's  to  be  obtained  is  not  obligatory  on  the 

employees,  the  oity  is  not  liable  where  municipality.    The  power  is  vested  in 

it  IB  not  shown  toat  it  required  any  the  whole  body,  and  no  one  member 

sidewaUc  where  it  waa  placed.    Chicago  can  bind  the  corporation.    Bentley  v. 

V.  Beck  Lumber  Co..  93  Dl.  App.  70.  Chicago  Com'ra,  25  Minn.  259. 

'  Peterson   o.   Mayor,   Ac.   of  New         ■  UcSpedon  c.  Mayor  of  New  York, 

York,  17  N.  Y.  449,  453;   Poultney  u.  7Bosw.  (N.  Y.>Q01;  MeCtackenn.  San 

Wells,  1  Aiken  (Vt.),  180.     Where  a  Francisco.  16  Cat.  591;  Fimental  v.  San 

city  contracted  with  a  lailrosd  com-  Francisco,  21  Cal.  351;    Dickinson  v. 

pany  to  do  certain  work,  and  the  com-  Pougbkeepsie,  75  N.  ¥.  65;  Richard- 

pany  employed  persons  to  do  it,  there  son  v.  County  of  Grant,  27  Fed.  Rep. 

IS  no  implied  contract  on  the  part  of  495;  Denver  f.  Hindry,  40  Colo.  42; 

the  city  to  pay  them,  although  the  city  90  Pac.  Rep.  1028;  Jersey  City  Supply 

saw  them  at  work.    Alton  v.  Hulledy,  Co,  v.  Jersey  City,  71  N.  J.  L.  631; 

21  HI.  76.     When  contracts  can  only  Aganam  Nat'l  Bank  r.  South  Badley, 

be  proved  by  the  record;    and  when  1&  Mass.  503;  Kansas  City  Sewer  Pipe 

there  is  no  imphcation  as  to  contracts;  Co.  v.  Thompson,  120  Mo.  218;  Brady 

and   when  they  must  appear  by  the  v.  Mayor,  &c.  of  New  York,  20  N.  Y. 

records  of  the  corporate  proceedings.  312;    Donovan  v.  Mayor,  &c.  of  New 

See  Crump  v.  Colfax  Co.  Supervisors,  York,  33  N.   Y.  291;    McDonald  v. 

52    Miss.     107;     Huntington    County  Mayor,  Ac.  of  New  York.  68  N.  Y.  23; 

Com'TBi".  Boyle,  e  Ind.  296;   Warwick  Parr    v.    Greenbush,    72    N.   Y.    463; 

V.  Butterworth,  17  Ind.  129;  St.  Louis  Smith  v.  Newburgh,  77  N.  Y.   130; 

t>.  aeland,  4  Mo,  84;  Alton  v.  MuUedy,  Lyddy  r.  Long  IsUnd  Gty,  104  N.  Y 

21  m.  76;    San  Antonio  r.  Gould,  34  218;    Eramrath  v.  Albany,  127  N.  Y. 

Tex.  76;  People  ».  Fulton  Co.,  14  Barb.  675;  Ft.  Edward  ».  Fish,  166N.Y.  363; 

(N.y.)56;  Bryanf.Page,51Te3i.632;  Noel  e.  San  Antonio,  11  Tex.  CSv.  App. 

Gilbert  V.  New  Haven,  40  Conn.  102.  680;     Appleton  Water  Works  Co. 

That  an  unauthorised  contract,  how-  Appleton,  132  Wis.  563;  113  N.  ' 

ever  advantageous,  does  not  bind  the  Rep.  44. 
corporation,  see  Loker  v.  Brookline.  13 
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one,  the  doctrine  of  implied  liability  doea  not  apply  in  favor  of  the 
contractor,  unless,  indeed,  the  corporation  has  collected  the  amount 
from  the  adjoining  owners  and  has  it  in  its  treasury.'  But  in 
order  to  establish  the  liability  of  the  city  upon  an  implied  con- 
tract, it  is  necessary  to  show  that  the  work  was  done  or  the  services 
rendered  under  such  circumstances  as  to  raise  an  implication  of 
a  promise  by  some  person  duly  authorized  to  represent  the  muni- 
cipality. A  municipal  corporation  does  not  become  liable  for  woric 
and  labor  performed  or  services  rendered  by  a  mere  volunteer  with- 
out any  request,  either  express  or  iqipUed.' 

■  Ai;^ti  V.  San  Fronciaco,  16  Col.  Co.,  47  Ind.  407.  See  on  this  point  and 
26S,  opuiion  of  Fidd,  C.  S.  See  &lao  u  to  this  cue,  nipra,  j  791,  note. 
Qreen  Hiver  Asphalt  Co.  v.  St.  Louia,  *  JeSereonviUe  v.  Fenyboat,  35  Ind. 
ISS  Mo.  576.  As  to  the  liability  of  a  19;  Baltimore  v.  Foultney,  26  Md.  18; 
«ty  when  the  contract  is,  by  itfl  tenna  Lydecker  v.  Nyack,  6  N.  V.  App.  Mv. 
or  by  statute,  payable  from  the  pm-  00;  Hawhwout  v.  Mayor,  &c.  of  New 
ceeds  of  an  Mseaament,  see  port,  S  827.  York,  2  Keyw  (N.  Y.),  419;  DoUoff  r. 
Where  a  contractor  haa  entered  into  Ayer,  162  Ha».  S69.  "No  person  can 
a  contract  in  good  futh,  relying  upon  make  binuelf  a  creditor  of  another  by 
the  regularity  of  the  proceedings  of  the  voluntarily  dischargins  a  duty  whicn 
common  council,  the  city,  having  re-  belongs  to  that  other."  Strrmg,  J.,  in 
odved  the  benent  of  the  performance,  SaUbury  v.  Pliiladelphia,  44  Pa.  St  303. 
is  estopped  from  queetiomng  the  rwu-  In  Seibrecht  v.  New  OrieadB,  12  La.  An. 
lari^  in  that  r^ard.  Moore  v.  New  491,  carpets  were  furnished  for  certain 
York,  73  N.  Y.  238.  If  the  members  of  corporation  courts,  by  order  erf  the 
thec<Knmoncouncilof  adty,  inpasong  cleriu  or  judges,  but  without  any  su- 
an  ordinance  and  letting  a  contract  for  thority  of  the  common  council,  and 
the  imjjrovement  of  a  street,  act  in  were  worn  out  before  tlw  plaintiff  pre- 
good  faith,  under  a  miaapprebension,  sentad  his  bill.  It  was  contended  that 
tiiey  and  the  contractor,  a«  well  as  the  the  dty  was  liable  ex  aquo  «t  bono, 
adjacent  owner  of  real  estate,  believing  having  used  and  not  returned  the  car- 
the  street  to  be  within  the  corporate  pete;  but  it  did  not  appear  that  the 
limits  of  the  city,  the  contractor  having  coun^  knew  that  they  had  been  pur- 
like kno^edge  with  the  members  <M  chased  for  the  city  and  were  being 
the  council,  they  cannot  be  held  liable  used  in  its  buildings.  The  court  den^ 
for  the  coat  of  such  improvement,  the  liability,  saying  that  "the  only  safe 
though  the  place  where  the  same  is  rule  is  to  bM  that  the  city  cannot  be 
made  is  not  within  the  coiporate  limits,  bound  for  an^  contract  made  without 
Newman  v.  Sylvester,  42  Ind.  106.  its  authorisation,  expressed  by  a  reso- 
rt is  the  general  doctrine  that  corpo-  lution  of  the  common  council.  Where 
rations  poesess  the  powers  expieraly  goods  have  been  requisitioned  by  one 
confenea  by  law,  and  such  implied  employee  of  a  mumcipal  corporation, 
powers  as  are  necessary  to  enable  them  and  accepted  by  another  employee 
to  exercise  the  powers  expressly  granted,  without  authority,  and  have  been  used 
and  no  others ;  yet,  although  thete  may  by  the  corporation,  but  it  is  not  shown 
be  a  defect  of  power  in  a  corporation  Ihat  the  board  having  control  of  the  matter 
to  make  a  contract,  if  a  contract  made  had  any  knouiedgt  of  such  acceptance 
by  it  is  not  in  violation  of  the  charter  and  use,  no  implied  contract  iriU  arise 
of  the  corporation  or  any  statute  pro-  on  the  part  of  the  corporation  to  pay 
hibiting  it,  and  the  corporation  by  its  for  the  goods.  To  hold  otherwise  would 
promise  induced  a  party,  relying  upon  eriable  employees  who  have  not  been 
such  promise  and  m  execution  of  the  authorized  to  purchase  goods  for  the 
contract,  to  expend  money  and  per-  city's  use  nor  empowered  to  bind  the 
form  his  part  of  the  contract,  the  cor-  city  to  pay  for  the  same,  to  impose  a 

gyration  is  liable  on  the  contract.    State  liability  on  the  city  without  the  deter- 

oard  of  Agriculture  v.  Qticens'  St.  R.  mination  and  judgment  of  the  board 
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§  794  (460).  Suiw  SnbjMt.  —  "The  doctrine  of  implied  munir 
cipal  liabilUy,"  says  Mr.  Chief  Justice  Field,  in  a  case  where  the 
subject  underwent  very  thorough  examination,  "applies  to  cases 
where  money  or  other  property  of  a  par^  ia  received  under  such 
circumstances  that  the  general  law,  independent  of  express  contract, 
imposes  the  obligation  upon  the  city  to  do  justice  with  respect  to 
the  same.  If  the  city  obtain  money  of  another  by  mistake,  or  with- 
out authority  of  law,  it  is  her  duty  to  refund  it,  —  not  from  any  con- 
tract entered  into  by  her  on  the  subject,  but  from  the  general 
obligatioo  to  do  justice  which  binds  all  persons,  whether  natural  or 
artificial.*  If  the  ci^  obtain  other  property  which  does  not  belong  to 
her,  it  is  her  duty  to  restore  it;  or  if  used  by  her,  to  render  an  equiva- 
lent to  the  true  owner,  from  the  like  general  obligation :  the  law, 
which  always  Intends  justice,  implies  a  promise.  In  reference  to 
mon^  or  other  property,  it  is  not  difficult  to  determine  in  any  particu- 
lar case  whether  a  liability  with  respect  to  the  same  has  attached  to 
the  city.  The  money  must  have  gone  into  her  treasury,  or  been 
appropriated  by  her;*  and  when  it  is  proper^  other  than  money, 
it  must  have  been  used  by  her,  or  be  under  her  control.  But  with 
reference  to  aervicea  rendered,  the  case  is  different  Their  acceptance 
must  be  evidenced  by  ordinance  [or  express  coi^rate  action]  to 
that  effect  If  not  oii^ally  authorized,  no  liability  can  attach  upon 
any  ground  of  implied  contract.  The  acceptance,  upon  which  alone 
the  obligation  to  pay  could  arise,  would  be  wanting." 

§  795  (461).  Suds  SobjMt  —  "As  a  general  rule,  undoubtedly, 
a  dty  corporation  is  only  liable  upon  express  contracts,  authorized 

to  whom  th&t  funotioa  has  been  cran-  meat  must  be  made  aceoiding  to  the 

mitted.      It    was     also     questioned  beneflta  received.    The  law  implies  a 

whether  aa  implied  contract  would  be  promise,  although  bj^  reason  of  irregu- 

Mtabliflhed  by  proof  of  knowledge  on  larit^  in  the  execution,  the  contract 

the  part  of  tne  board  of  sucb  accept-  waa  invalid.    Ldnd  Co.  v.  Jellico,  103 

ance  and  use.    New  Jersey  Car  Spnng  Tenn.  320,  dtiog  text.    See  aUo  Baxtor 

&  Rubber  Co.  v.  Jenev  CAj,  64  N.  J.  L.  Bprings  v.  Baxter  Springs  Light  &  P. 

644.  Co.,  64  Kan.  691. 

'  See  Dowell  v.  Portland,  13  Oreg.         '  The  power  of  the   MamadiuMttt 

248.   Where  a  contract,  fair  and  reason-  towns  to  appropriate  mon^  is  derived 

able  in  its  terms  and  within  the  scope  i^holly  from  the  statutes  (ante,  {  42), 

of  the  powers  conferred  upon  the  coun-  and  when  they  are  confined  to  a  particu- 

ei],  was  known  to  tbe  members  of  the  far  Tnode  of  creating  a  debt,  the  mode  it 

eouiunl,  wbo  permitted  it  to  go  un-  alimilationofth^povxr.  One,  therefore, 

rescinded  and  unchallenged,  and  al-  who  loans  money  to  a  town  treasurer  in 

lowsd  the  other  party  to  continue  the  a  manner  not  authorised  by  statute  has 

work  through  several  months  to  com-  no  right  of  action  against  the  town  to 

pletion  in  the  belief  that  the  contract  recover  it,  although  tne  money  was  used 

was  valid,  and  with  the  unquestionable  in    payioK    the    debts    of    the    town, 

result  of  large  and  pemianent  advan-  Agawam  Nat.  Bank  v.  South  Hadley, 

tage    to    the    municipality,     liability  128  Mass.  503. 
anaes  by  implication  of  law  and  pay- 
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by  otdinance  [op  other  due  corporate  proceedings].  The  exceptions 
rdate  to  liabUitiea  from  the  use  of  mouey  or  other  property  which 
does  not  belong  to  her,  or  to  liabilities  springing  from  the  neglect 
of  duties  imposed  by  the  charter,  from  which  injuries  to  parties  are 
produced.  There  are  limitations  even  to  these  exceptions  in  many 
instances,  as  where  property  or  money  is  received  in  disregard  of 
positive  prohibitions;  as,  for  example,  the  city  would  not  be  liable 
for  moneys  received  upon  the  issuance  of  bills  of  credit,  —  as  this 
would  be,  in  effect,  to  support  a  proceeding  in  direct  contravention 
of  the  inhibition  of  the  charter."  *  But  it  may  in  a  proper  case  make 
a  new  contract  pur^g  a  former  contract  of  its  illegality.'  Nor  is  a 
city  liable  for  money  received  for  notes  issued  by  it  to  circulate  as 
money,  in  violation  of  an  express  statute  and  the  public  policy  of  the 
State.' 

'  Per  Field,  G.  J.,  in  Atgenti  v.  San  tiom  aiioiiig  out  of  the  perform&nce  or 

Fraocisco,  10  Cal.  255.    Where  statute  part  performance  o!  contracts  in  excess 

provisions  enact«d  to  prevent  the  mak-  of  corporate  power.    Further  see  Index, 

ing  of  certain  contracts  are  disregarded  Aaaumprit. 

and  a  contract  made  without  observing  ■  little  Rock  v.  Merch.  Nat.  Bank, 

them,  the  contractor  cannot  recover  tb«  98  V.  S.  308,  quoted  svpra,  J  782,  note. 

value  of  articles  supplied  under  the  con-  *  Thomas  v.  Richmond,  12  Wall.  349. 

tract  upon  an  implied  liability;  in  such  The  principles  upon  which  the  decision 

a  ease  no  liability  can  be  implied.    Mc-  rests    are    admirably    stated    in    the 

Donald  ti.  New  York,  68  N.  Y.  23;  opinionofHr.  Justice  SrotSej^.  Cheeney 

commenting  on  Nelson  v.  New  York,  n.  Brookfield,  60  Ho.  63,  citing  text; 

63  N.   Y.   S3S;     and   Aigenti   v.   San  State  Board  of  Education  p.  Aberdeen, 

Francisco,  16  Cal.  255,  lUftra.  56  Miss.  518  (approving  text) ;   Brown 

"The  law,"  says  an  eminent  judge,  r.  Belleville,  30  Upper  Can.  Q.  B.  373; 
"never  impliee  a  promise  to  pay  unless  Wentworth  v.  Hamilton,  34  Upper  Can. 
some  duty  creates  such  an  obhgation,  Q.  B,  585;  Brown  v.  Lindsey,  56  Upper 
and  more  especially  it  never  implies  a  Can.  Q.  B.  509:  Parsons  v.  Monmouth, 
promise  to  do  an  act  contrary  to  duty  70  Me.  262,  approving  text.  Supra, 
or  contrary  to  law.  Aasumpait  may  be  S  782;  post,  J  1615. 
maintained  against  a  municipal  corpo-  In  Cheeney  v.  Brookfield,  60  Ho.  53, 
ration  in  certain  cases  upon  an  implied  it  was  held  that  a  municiiwl  corpora- 
promise,  but  the  better  opinion  is  that  Uon  is  not  liable  upon  a  warrant  issued 
a  promise  to  pay  can  never  be  implied  to  a  bank-note  company  in  payment  of 
in  a  case  where  tne  corporation  possesses  a  debt  to  the  company  for  engraving 
no  power  to  contract.  Per  Clifford,  J.,  and  piinting  on  bank-note  paper  notes 
in  Burrilt  v.  Boston,  2  Qifford  C.  C.  590,  payable  to  bearer,  to  be  put  into  circu- 
596.  The  subject  is  further  expounded  lation  by  the  corporation  as  money 
by  the  same  learned  justice  in  Us  without  authority  of  law.  The  court 
o[»nioninCollectorii.Hubbard,  12 Wall  held  that  there  could  be  no  impUed 
1,12.  See  also  Curtis  V.  Fiedler,  2  Black  assumpsit  in  such  a  case,  and  distin- 
(U.  8.),  481 ;  Murphy  v.  Louisville,  9  guished  it  from  All^heny  City  i>. 
Bush  (Ky.),  189.  McOurkan.  14  Pa.  St.  81,  and  denied 

See  on  mdiject  of  imjUied  liainlity,  the  Underwooa    v.    Newport    Lyceum,    5 

judgment  of  the  United  States  Supreme  B.  Mon.  (Ky.)  130. 

Court  in  Louisiana  v.  Wood,  102  U.  S.  lUustraiuma   of  implied  liabUily,  — 

294j  see  S!  793  and  1615,  where  the  City  is  liable  for  gas  furnished  to  it  with 

subject  is  further  considered;  and  see  knowledge  of  the  council,  though  no 

IJtchfield   V.   B&llou,    114   U.   S.   190.  ordinance    or    tesolution    was    passed 

Morawetz  on  Corp.  (2d  ed.)iS  639-706,  authorixing  it   to   be  furnished.     San 

714-724,     collects     and     reviews    the  Francisco  Gas   Co.   v.   San   Frandseo, 

authorities  as  to  the  rights  and  obliga-  9  Cal.  453,  466,  opinion  of  Field,  J.    If 
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§  796  (462).  Oontruti  intr»  Vires;  Ajwompsit.  —  Where  a  city, 
without  authority  of  law,  issued  its  bonds  in  exchange  for  the  bonds 
of  a  railroad  company,  which  remain  wholly  unpaid,  the  city  is  not 
liable  on  its  bonds.  If  in  such  case  value  has  been  received  by  the 
city,  the  remedy,  if  any  exists  under  the  special  circumstances,  must 
be  for  the  money  or  property  received  without  consideration.' 

k  city  Bells  ita  vmd  bonds,  there  is  an  their  eervice,  and  of  vbich  tKey  have 
implied  aaaumpeit  to  repay  the  pur-  acoepted  and  are  CDJoying  the  benefit, 
cbasO'moneF,  Paul  v.  KeDOsha,  22  provided  the-  purpose  for  which  the 
Wis.  266.    See  and  compare  Litchfield    tabor  and  materiau  have  been  applied 

_    n..]!.^..    11.1   n    a    ion      «.- :•    :.    — ,   clearly   within   the   legitimate 

of  their  charter.     Barttett  t>. 
._      Amheretberg,  14  Upper  Can.  Q.B.  152; 

--e  of  the   Fetterly  p.  Rusaell  and  Cambridge,  14 

indigent  sick.  Nashville  v.  Toney,  10  Upper  Can.  Q.  B.  433;  Pim  v.  Ontario, 
Lea,  643.  Where  a  bridge  corporation  9  Upper  Can.  C.  P.  304 ;  Perry  v. 
was  requested  by  the  city  authorities  to  Ottawa,  23  Upper  Can.  Q.  B.  391; 
communicate  to  tbem  toe  terras  upon  Brown  e.  Belleville,  30  Upper  Can.  Q. 
which  the  city  might  attach  its  wat«T^   B.  373;    Wentworth  v.  Hamilton,  34 

Sipea  t«  the  bridge,  to  carry  the  water  Upper  Can.  Q.  B.  585;  Brown  v.  Lind- 
■om  one  side  of  the  river  to  the  other,  aay,  36  lb.  609.  The  exception,  how- 
which  the  bridge  company  answered,  ever,  does  not  extend  to  executory  con- 
fixing a  sum,  upon  whicn  the  city  coun*  tracts,  such  aa  work,  <fcc.,  to  be  done, 
dl  took  no  action,  but  proceeded  to  but  is  confined  to  work  in  fact  done  and 
«ztead  the  water-works  and  used  the  accepted.  McLean  o.  Brantford,  16 
bridge,  the  court  held  the  city  was  Upper  Can.  Q.  B.  347;  Wingate  v. 
liable.  Bridge  Co.  v.  Frankfort,  18  B.  Enntskillen  Oil  ReGnin^  Co.,  14  Upper 
Mon.  (Ky.)  41.  Broom  Commentaries  Can.  C.  P.  379;  Kidderminster  v. 
on  Com.  Law,  667,  where  the  English  Hardwick,  L.  R.  9  Exch.  13:  Austin  v. 
cases  are  cited  in  ^hich  corporations  Bethnal  Green  Guardiana,  Ac,  L.  R., 
have  been  held  fvobls  Ety  reiuim  o/ «n;o{^  9  C.  P-  91;  Houck  v.  Whitney,  14 
t'nff  U«  ben«/itt  TesuItinR  from  particular  Grant,  671."  See  Biggar'a  Uun.  Manual 
contracts.  See  McDonald  V.  New  (Canada,  1900),  42. 
York.  68  N.  Y.  23 :  Folgtr,  J.^  su^ests  ■  Thomas  v.  Port  Hudson,  27  Mich. 
instances  of  implied  liajbihty;  post,  320.  In  thb  case  Cooley,  J.,  observes: 
a  1615,  1G16.  "A  municipal  corporation  has  no  gene- 

Chief  Justice  Harrison,  in  his  ex-  ralauthority  to  exchange  promises  with 
cellent  "Municipal  Manual  for  Upper-other  corporations  or  persons ;  its  con- 
Canada,"  has  digested  the  decisions  in  trscta,  to  be  vahd,  must  be  within  the 
the  Province  on  the  subject  of  the  scope  of  the  authority  conferred  upon 
power  of  corporations  to  contract.  He  it  by  law,  and  for  municipal  purposes. 
■ays  (5th  ed.,  p.  11),  "It  is  a  principle  And  ifj  under  pretence  of  law,  its 
applicable  to  all  corporations  that  they  officeis  in  its  name  obtain  money,  prop- 
must  contract  under  seal.  To  this  erty,  or  rights  in  action  which  equitably 
principle  there  are  some  exceptions,  belong  to  another,  the  fact  may  entitle 
Albert  Cheese  Co.  v.  Leeming,  31  Upper  the  party  to  the  proper  remedy,  but  it 
Can.  C.  P.  272.  One  of  some  moment  has  cannot  make  good  bonds  issued  in 
been  created  with  regard  to  municipal  violation  of  law,  unless  it  is  to  be  held 
eorporatumt.  It  is  that  such  a  corpora-  [which  is  not  the  law]  that  the  power  of 
tion  is  liable  to  be  sued  in  an  action  of  municipal  corporations  to  make  legal 
debt  on  simple  contract  for  the  price  of  promises  is  co-extensive  with  that  of 
goods  fumisned,  or  labor  done  at  their  individuals,  and  that  any  contracts 
request  and  accepted  by  them.  Fet-  they  may  make  are  valid  where  it  can 
teiiy  e.  Municipality  of  Russell  and  be  said  that  anything  of  value  was  given 
Cambrid^,  14  Upper  Can.  Q.  B.  433.  or  inconvenience  submitted  to  in 
Though  m  such  a  case  there  be  no  con-  exchange," 

tract  under  seal,  the  law  implies  an  If  the  consideration  received  under 
undertaking  by  a  corporation  to  pay  an  ultra  virea  contract  can  be  restored, 
for  labor  and  materials  employed  in  equity   will   not  relieve  a  municipal 
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§  797  (463).  BkUfleatlon  of  Uiuatliorliad  Oontnuiti.  —  A  muni- 
cipal corporation  may  ratify  the  unauthorized  acts  and  contracts  of 
ita  agents  or  officers,  which  are  imthin  the  scope  of  the  corporate  powers, 
but  not  otherwise.  Ratification  may  frequently  be  inferred  from  ac- 
quiescence after  knowledge  of  all  the,  material  facta,  or  from  acts 
inconsistent  with  any  other  supposition.  The  same  principle  is  ap- 
plicable to  corporations  as  to  individuals.'    But  a  subsequent  ratifica- 

corponition  from  the  contract  without  Shreveport,  108  U.  S.  2S2  (&  city  eon- 
providing  for  its  reetoration.  Turner  c.  not  ratify  a  subsciiption  to  a  railroad, 
Cruzec,  70  lova,  202;  Cokcr  e.  wliicb  it  Wi  no  power  to  make,  unleai 
Atlanta,  K.  &.  N.  R.  Co.,  123  Ga.  483,  authorized  to  do  so  by  statute).  Later 
402,  citing  text.  Bee  Litchfield  v.  iUiutraiim  casen:  Fiodlay  v.  Pertz,  66 
Ballou,  114  U.  a  190,  where  bonds  Fed.  Rep.  427;  Hill  k.  Indianapolis,  S2 
were  issued  b?  a  city  in  excess  of  a  Fed.  Rep.  467;  Denver  v.  Webber,  IS 
constitutional  uroitatjoa,  and  the  holder  Colo.  App.  611;  Bruce  v.  Dickey,  116 
was  adjudged  to  have  no  remedy  111.  527;  Frederick  v.  People,  83  111. 
Bgainat  the  city.  Pott,  i  914.  App.  89;  Chicago  v.  McKechney,  91 
'  People  V.  Swift,  31  Cal.  26;  Bleu  111.  App.  442;  Cooper  n.  Cedar  Rapids, 
V.  Bear  River  Co.,  20  Gal.  602;  Peter-  112  Iowa,  367  (acceptance  of  un- 
aon  II.  Mayor,  Ac.  of  New  York,  17  authorized  sewer);  Hound  CSty  n. 
N.  Y.  449,  453,  and  authorities  cited,  Snoddy,  53  Kan.  126;  Isenberg  v. 
rev's  B-  c-  4  B-  D.  Smitb,  413;  San  Selvage^  103  Ky.  260;  Roberts  v. 
Francisco  Gas  Co.  v.  San  Francisco,  9  Cambridge,  164  Mass.  176;  Hay 
Cal.453;  Hoyt  o.  Thompaon,  19  N.  Y.  o.  OlouocBter,  174  How.  G83;  Nelson  e. 
207,  218;  Clarke  v.  Lyon  Co.,  8  Nev.  Georgetown,  100  Uaoa.  225;  Clapp  «. 
181;  Howe  v.  Keeler,  27  Conn.  538;  l^tus,  138  Mich.  41;  Wheat  v.  Van- 
Emerson  V.  Newberry,  13  Pick.  (Mass.)  tine,  149  Mich.  314;  Swenson  v.  Bird 
377;  Hodgest>.BufFalo,2Denio(N.  v.),  Island,  93  Minn.  336;  State  o.  Cowgill 
110;  6  Denio  (N.  Y.),  667;  People  o.  &  HiU  Mill  Co.,  166  Mo.  620;  Deverse. 
Place,  17  N.  Y.  584;  s.  c.  16  How.  Howard,  88  Ho.  App.  253;  Boulton  v. 
{N.Y.)Pr.  36;  Brady  «.  Mayor,  Ac.  of  Kolkmeyer,  97  Ho.  App.  530;  Hett  c. 
New  York,  20  N.  Y.  312;  aff'g  b.  c.  2  Portsmouth,  73  N.  H.  334;  North 
Bosw.  (N.  Y.)  173;  Delafield  v.  State  River  Electric  Light  &  Power  Co.  9. 
of  Illinois,  2  Hill  (N.Y.),  159,176;  e.c.  New  York,  48  N.  Y.  App.  Div.  14; 
8Paige,531,and26Wend.(N.  Y.)192;  Kent  v.  North  Tairytown,  50  N.  Y. 
Millsv.GIeaBon,  11  Wis.470;  Dubuque  App.Div.502;  Lines  n.  Otego,  91  N.Y. 
Fern.  CoUesev.  Dubuque,  13  Iowa,  555;  Supp.  785;  Mount  Vernon  v.  State,  71 
Merrick  i>.  Buri.  A  W.  Plank  Road  Co.,  Ohio  St.  428;  Harrisbuig  v.  Shepler, 
11  Iowa,  74,  per  IFnoftt,  J.;  Detroit  n.  I90Pa.374;  Brighton  Road, /rare,  213 
Jackson,  1  Doug.  (Mich.)  106;  Craw-  Pa.  621;  /n  re  Alillvale  Borough  No.  2, 
shawv.  Roxbury,  7Gray  (Maas.),  374;  14  Pa.  County  a.  Rep.  82;  Sandy 
Burrill  V.  Boston,  2  CliSord  C.  C.  Lake  n.  Sandy  Lake,  Ac.  Gas  Co.,  16 
590 ;  Albany  National  Bank  v.  Albany,  Pa.  Super.  Ct,  234 ;  Amott  v.  Spokane,  6 
g2N.Y.363;  Philadelphia  v.  Hays,  93  Wash.  442;  Koch  v.  Milwaukee,  SO 
Pa.  St.  72;  Galveston  v.  Morton,  68  Wis.  220,  citing  text.  Further  see 
Tex.  409;  Strong  v.  District  of  Colum-  Index,  Curative  Actt.    Mere  silentt  o 


IHael^,  265;  Dunngo  v.  Fenn-  the  part  til  a  town  will  not  create 
mgion,  8  Colo.  257;  Bruce  v.  Dickey,  ratification.  Otis  v.  Stockton.  78  Me. 
116  III.  627;   Morris  County  v.  Hincb-    606;  po»t,  i  1383,  note. 


■uiui,  31  Kan.  729 '  Lincoln  v.  Stock-  A  municipal  corporation  may  ratify 
ton,  76  Me.  141 ;  Davis  v.  Jackson,  61  unauthorized  expenditure,  not  uUra 
Hich.  530;  Schmidt  c.  County  of  vire»,  which  they  deem  beneficial  to  it. 
Sterns,  34  Minn.  112;  Kinsl^  v.  and  such  ratification,  as  in  the  coae  of 
Norris,  60  N.  H.  131  (a  vote  authoriz-  natural  persons,  is  equivalent  to  previous 
ing  an  attorney  to  compromise  or  authority.  Backmon  o.  Charlestown. 
settle  suits  held  a  ratification  of  42N.  H.  126;  Harris  v.  Canaan  School 
authority  to  commence  them):  Moore  District,  28  N.  H.  58:  Wilson  v.  Cheater 
v-  Albany,  98  N.  Y.  396;    Lewis  t>.   School  District,  32  N.  H.  118;  Keywr 
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tion  cannot  make  valid  an  unlawful  act  without  the  scope  of  corporate 
authority.  An  absolute  excess  of  authority  by  the  officers  of  a  cor- 
poration, in  violation  of  law,  cannot  be  upheld;  and  where  the 
officers  of  such  a  body  fail  substantially  to  pursue  the  material  re- 
quirements of  a  statutory  enactment  under  which  they  are  acting, 
the  corporation  is  not  bound.  In  such  cases  the  statute  must  be 
strictly  followed,  and  a  person  who  deals  with  a  municipal  body  is 
oblig^  to  see  that  its  charter  has  been  fully  complied  with :  when 
this  is  not  done,  no  subsequent  act  of  the  corporation  can  make  an 
ultra  vires  contract  effective.'     The  employment,  however,  by  a 

tr,  Sunapee  Charitable  School  Diatrict,  to  ratify  constitutes  a  complete  ratifi- 

35  N.  H.  477;    Episcopal  Society  v.  cation.    Board  of  Education  v.  DeKay, 

Dedham    Episc^ial   Church,    1    Pick.  148U.S.691;   lUinoiB  Trust  A  Savings 

(MaBS.)   372;     Bank  of  Columbia  v.  Bank  v.  Arkansas  City,  76  Fed.  Rep. 

Patterson,  7  Cranch,  209;    Randall  t>.  271;    McCiacken  «.  San  Fi&ncisco,  16 

Van  Vecht«n,  19  Johns.  (N.  Y.)  60;  Cal.591;  Zottman  n.  San  Francisco,  20 

Trott  V.  Warren,  11  Me.  227;  Topaham  Cal.  96;    People  v.  Swift,  31  Cal.  26; 

V.  RoRsiB,  42  Vt.  199;  People  v.  Swift,  Durango  v.  Pennington,  8  Colo.  "" 

31  CaT.  28.    In  DeGrave  v.  Monmouth,  Denver  p.  Webber,  15  Colo.  App. 

4  Carr.  &  P.  411,   it  was  held  that  the  State  v.  Cowgill,  ic.  Milling  Co. 

examination  of  weUhts  and  measures,  Mo.  620;  Kroffe  v.  Springfield,  81 

which  had  been  onured  by  a  mayor  <U  App.  530 ;    Unionville  v.  Hartii 


the  controverted  contract,  at  a  meeting  Somerset,  44  N.  J.  L.  445;  Qreen  Bay 
of  the  corporation,  and  the  subsequent  v.  Brauna,  60  Wis.  204.  "Where  for- 
use  of  Bocne  of  them,  recognised  the  malitiea  prescribed,  or  conditions  im- 
contract  for  their  purchase  and  made  poeed,  are  not  intended  as  a  restriction 
the  corporation  liable  to  pay  for  tbem.  upon  the  corpomte  powers,  a  binding 
As  to  ratification  of  contracts  for  local  ratification  may  be  made  in  a  different 
improvemenU  when  not  primarily  a  mode."  Gutta  Percha  &  Rubber  Mfg. 
charge  on  the  city,  see  Murphy  v.  Louis-  Co.  v.  Ogalalla,  40  Neb.  775.  An  action 
ville,  9  Bush  (Ky.),  189;  post,  J  826,  by  a  city  (o  enforce  an  a*»essmeiU  to 
note;  iri/ra,  £J  799.  1413;  4  Broom  meet  an  obligation  under  a  contract 
Conunentanes  on  Com.  Law_,  567.  A  was  held  to  amount  to  a  ratification  of 
vote  ratifying  an  unauthonied  con-  the  contract  in  Harrisburg  v.  Scepler, 
tract  cannot  be  reacintUd  at  a  subse-  190  Pa.  St.  374, 
quent  meeting.  Brown  v.  Winterport,  '  Sault  Ste.  Marie  Co.  v.  Van  Dusan, 
79  Me.  305.  40  Mich.  429;  Jefferson  Co.  v.  Arrighi, 

Ratification,  in  order  to  be  bijiding  54  Miss.  668;  Nash  i>.  St.  Paul,  11  Minn, 
upon  a  municipal  corporation,  must  be  174;  Hague  v.  Philadelphia,  48  Pa.  St. 
ot  such  a  nature  as  wouid  have  been  627;  Brady  o.  Mayor,  Ac.  of  New  York, 
bindiiw  upon  the  corporation  in  the  20  N.  Y.  312;  Bryan  v.  Pase,  51  Tex. 
first  place.  Thus,  where  an  ordinance  632;  Peterson  v.  Mayor,  £c.  of  New 
was  m  the  first  place  required  to  au-  York,  17  N.  Y.  449;  Cowen  u.  West 
thariie  a  contract,  the  contract  can  only  Troy,  43  Barb.  (N.  Y.)  48;  Brown  v. 
be  ratijied  by  an  ordiTuince.  Bryan  v.  Mayor,  63  N.  Y.  239;  Hodges  v.  Buf- 
Page,  51  Tex.  632;  Citjiens'  Bank  c.  falo,  2  Denio  (N.  Y.),  HO;  McDonald 
Spencer,  126  Iowa,  101 ;  Mulligan  v.  v.  Mayor,  Ac.  of.  New  York,  68  N.  Y. 
Lexington,  126  Mo.  App.  715;  Paul  23;  Smith  d.  Newburgh,  77  N.  Y.  130; 
0.  Seattle,  40  Wash.  294;  Amott  t>.  Green  o.  Cape  May,  41  N.  J.  L.  45,  ap- 
Spokane,  6  Wash.  442.  But  where  provinB  text;  Taymouth  p.  Koehler, 
there  is  neither  statute  nor  ordinance  35  Mich.  22;  Marsh  r.  Fulton  Co.,  10 
prescribing  any  particular  method  or  Wall.  676;  Horton  v.  Thompson,  71 
form  of  procedure  to  be  resorted  to  in  N.  Y.  513 ;  McCracken  ti.  San  Francisco, 
entering  into  a  contract,  adoption  of  16  Cal.  591;  Ashbuiy  Railway  Carriage 
a  resolution  or  any  other  corporate  act  A  Iron  Co.  v.  Riche,  L.  R.  7  E.  A  I.  App. 
which  cleariy  manifests  the  intention   C.  653;  Lewis  v.  Shreveport,  108  U.  3. 
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municipal  council,  of  an  attorney  to  defend  a  policeman  charged 
with  an  assault,  does  not  adopt  his  act  so  as  to  render  the  city  liable 
for  the  damages  recovered  against  him.' 

282;  Scott  f.  Shreveport,  20  Fed.  Rep.  paymentaweramAdeupon  thecontnct, 
714;  Son  Di^o  Water  Co.  c.  San  Diego,  not  under  any  ordinance  appropriating 
59  Cal.  517;  Stateaville  Bank  o.  States-  the  same  out  of  a  fund,  but  upon  the 
ville,  84  N.  C.  169;  Laredo  v.  Mac-  simple  direction  of  the  board  of  alder- 
donnell,  52  Tex.  511.  See  also  the  fol-  men  entered  on  ite  journal.  It  was 
lowing  more  recent  casea;  Ft.  Scott  «.  held  that  the  making  of  such  payments 
Eads  Brokerage  Co.,  117  Fed.  Rep.  did  not  amount  to  a  ratification  of  the 
51;  Newport  v.  Bateaville,  &c.  R.  Co.,  contract,  since  the  board  of  aldermen 
58  Ark.  270,  quotitif  t«xt;  Packard  c.  could  not  authorise  the  making  of  the 
Hayes,  04  Hd.  233;  Indianapolis  v.  contract  except,  as  provided  by  the 
Wann,  144  Ind.  175;  Cedar  Rapids  statute,  by  an  ordinance  signed  by  the 
Water  Co.  D.  Cedar  Rapids,  117  Iowa,  mayor;  neither  could  it  ratify  the  con- 
250;  Kidson  v.  Bangor,  09  Me.  130,  tmct  except  in  the  same  manner, 
citing  text;  Davis  v.  Jackson,  61  Mich.  When  the  contract  of  a  municipal  cor- 
530;  Newbeny  v.  Fox,  37  Minn.  141;  poration  is  void  for  absolvtt  lack  of 
Union  Depot  Co.  c.  St.  Louis,  76  Mo.  jxrwer  to  enter  into  it,  the  corporation 
303;  BtaU  v.  Murphy,  134  Mo.  548;  is  not  estopped  from  pleading  tdtra 
Savage  v.  Springfield,  83  Mo.  App.  323;  vires  by  the  expenditure  of  money  on 
Cory  v.  FreeboldeiB  of  Somerset,  44  the  faith  of  the  contract,  or  by  any 
N.  J,  L.  445,  455;  Jersey  City  Supply  other  act  on  its  part,  Mealey  ».  Hagere- 
Co.  V.  Jersey  City,  71  N.  J.  L,  631;  town,  92  Md.  741.  When  a  contract 
Squire  v.  Preston,  82  Hun  (N.  Y.),S8;  forgrading  a  street  ia  void  in  tbenfiret^, 
McTwiggan  v.  Hunter,  19  R,  L  266;  by  reoson  of  the  omisMon  of  the  city 
McAleerc.  Angell,  19R.  1. 688;  EUisv.  council  to  pass  a  special  ordinance 
C1ebume(Tex.  Civ.App.),35S.W.  Rep.  directing  the  grading  as  required  by 
405;  Noel  v.  San  Antonio,  11  Tex.  Civ.  the  charter,  the  city  is  not  estopptd  to 
App.  580;  Amott  v.  Spokane,  6  Wash,  deny  the  validity  of  the  contiaet, 
442;  Dullanty  v.  Vaughn,  77  Wis.  38;  although  the  work  lias  been  done  ac- 
Ttester  v.  Sheboygan,  87  Wis.  496.  cording  to  its  proviuons  and  the  city 

The  dty  cannot,  by  acquiescence  has  received  the  benefit  of  it.  Wheeler 
or  waiver,  estop  itself  from  denying  the  v.  Poplar  Bluff,  149  Mo.  36.  Where  the 
validity  of  an  act  beyond  its  corporate  illegality  does  not  involve  any  want  of 
powers.  Cedar  Rapids  Water  Co.  v.  power  to  contract,  but  is  merely  a  defect 
Cedar  Rapids.  117  Iowa,  250.  Where  in  the  execution  of  the  contract  rcsult- 
the  statute  provides  that  no  city  shall  ing  from  inattention  on  the  part  of  the 
make  any  contract  unless  in  uniting,  a  city  council  to  the  form  of  procedure 
parol  contract,  being  void  ab  ivdUo,  prescribed  by  law  and  the  contract  bos 
cannot  be  ratified  by  the  city.  Savage  been  fully  performed  according  to  its 
V,  Springfield,  S3  Mo.  App.  323;  but  terms  by  the  other  part v,  the  city  can- 
quare  if  the  subject  matter  of  the  con-  not  avail  itself  of  trie  illegality  to  de- 
tract was  not  ultra  viret.  Where  the  feat  its  liability.  Marion  Water  Co.  v. 
eiiy  charter  required  all  parehaaet  to  be  Marion,  121  Iowa,  306.  If  the  contract 
made  from  the  lowest  bidder  on  adver-  is  absoLut^y  void  aa  bcin^  in  violalion 
tised  proposals,  the  city  could  not  by  of  a  constitutional  provision  or  other- 
acceptance  and  subsequent  approval  wise  beyond  the  power  of  the  council, 
ratify  a  purehase  mode  by  fire  com-  the  contractor  cannot  recover  the 
missioners  without  authority.  La  value  of  the  work  as  on  an  im'plUd 
France  Fire  Engine  Co.  v.  Syracuse,  33  promise.  Berlin  Iron  Bridge  Co.  v.  San 
Miac.  (N.  Y.)  516.  In  UnionviUe  v.  Antonio.  62  Fed.  Rep.  882. 
Martin,  95  Mo.  App.  28,  the  mayor  of  In  Ohio  it  has  been  held  that  there 
a  city,  without  an  ordinance  autnoriz-  has  been  no  common-law  implied  mu- 
ing  him  to  do  so,  entered  into  a  contract  nicipol  liability  in  that  State  since  the 
for  the  sinking  of  a  well.    Subsequently,  passage  of  the  act  of  April  8,  1876, 

'  Buttrickc.  Lowell,  1  Allen  (Mass.),  Page,  61  Tex.  532;  Wilhelm  v.  Cedar 
172;  post,  SB  824,1656;  Moorev.Mayor,  Co.,  SO  Iowa,  264,  approving  text. 
73  N.  Y.  238,  approvmg  text;  Bryan  v. 
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§  798  (464).  Assent  and  Batlflcatioii.  —  Where  work  done  for  a 
corporation  without  complete  legal  authorization  is  for  a  corporate 
purpose  and  is  beneficial  to  it,  and  the  price  reasonable,  strong  evi- 
dence of  the  assent  of  the  corporation  is  not  required ;  bvi  such  assent 
must  be  shown.  Ratification  of  the  acts  of  a  committee  in  building  ' 
upon  the  land  of  a  school  district  a  more  expensive  house  than  they 
were  authorized  to  do  by  the  vote  of  the  corporation  cannot  be  in- 
ferred from  the  mere  fact  that  the  school  is  kept  in  it  for  a  few  weeks, 
there  being  no  evidence  that  the  corporation  had  knowledge  of  the 
over-expenditure,  or  had  taken  any  action  on  the  subject.* 

carried  into  Reviaed  Statutes,  f  1693,  ton,  Id  Vt.  147  (use  of  bridge  by  puty. 
providing  Ikat  no  contract  shail  be  lie);  Texarkana  v.  Friedeff,  82  Ark. 
aUered  into  except  by  ordinance  or  rteo-  S31;  Norwalk  Gaa  Light  Co.  v.  Nor- 
lufion,  since  that  act  conflicts  with  the  walk,  63  Conn.  495. 
common  law  as  to  such  liability.  Be-  In  Wilson  v.  School  District,  32 
foie  the  passage  of  that  act,  the  deci-  N.  H,  118,  above  cited,  Mr.  Justice  Sett 
sions  of  the  Onto  court  seemed  .o  im-  well  remarks:  "In  moat  cases  where 
diedly  recognize  this  Uability.  See  work  and  labor  is  performed  upon  real 
Undnnati  o.  Cameron,  33  Ohio  St.  336.  estate  by  contract,  the  mere  ]ael  that 
But  in  the  cases  decided  since  the  pas-  the  owner  make*  use  of  the  building  or 
sage  of  the  act,  full  force  has  been  structure  built  upon  his  land  furnishes 
fpven  to  the  restrictive  statute,  and  no  evidence  of  approval  or  acceptance, 
implied  liability  has  been  denied.  In  because  be  has  no  choice  to  reject  it. 
order,  therefore,  to  state  a  good  cauae  Alone,  the  use  of  such  buildings  ^vea 
d  action  against  a  municipality,  the  no  evidence  of  acceptance.  Accom- 
petition  must  declare  upon  a  contract,  panied  by  silence  and  absence  of  com- 
agreement,  obligation,  or  appropria-  plaint,  where  to  complun  would  be 
tion  made  and  entered  into  aecoming  natural  and  suitable,  or  by  any  circum- 
to  statute,  and  a  petition  on  account  stance  indicating  acquiescence,  it  would 
merely  or  on  owintum  meraTX  is  not  be  sufficient."  32  N.  H.  125.  As  to 
sufficient.  McCloud  v.  Columbus,  54  e^eti  of  acceptance  of  public  work  by  the 
Ohio  St.  439;  Lancaster  c.  Miller,  58  agents  of  the  town,  see  Wadleigh  v. 
Ohio  St.  558;  Buchanan  Bridge  Co.  v.  Sutton,  6  N.  H.  15.  Of  schoolhouse 
Campbell,  60  Ohio  St.  406;  Comstock  built  upon  a  Quantum  merwi  employ- 
V.  Nelsonville,  61  Ohio  St.  288;  Wells-  ment  1^  a  committee,  but  without  a 
ton  V.  Moi^an,  65  Ohio  St.  219.  legal  contract,  see  Kimball  v.  Roxbury 

In  lUinoie  a  contract  for  the  con-  School  District,  28  Vt.  8.  See  also 
struetion  of  improvements  which  are  to  Corwino.  Wallace,  17  Iowa,  334;  Zott- 
be  paid  for  by  a  special  assessment  is  man  v.  San  Francisco,  20  Cal.  96  (valu- 
invalidwheiQ  it  ia  entered  into  b«/or0  the  able  discus^on);  approved,  Murphy  v. 
passage  of  the  asseasment  ordinance,  Louisville,  9  Bush  (Ky.),  189;  Jordan 
and  cannot  be  validated  by  the  subse-  v.  Lisbon  School  District,  38  Me.  164; 
^uent  passage  of  an  ordinance  confirm-  Reichard  v.  Warren  County,  31  Iowa, 
ing  the  contract.  Paxton  v.  Bogardus,  381.  Surveyor  of  highways  cannot  re- 
201  III.  628.  cover  of  the  town  for  work  voluntarily 

'  Wilson  V.  Chester  School  District,  performed,  there  being  no  contract,  not 
32  N.  H.  118.  See  further  as  to  effect  even  if  beneficial.  Sikes  d.  Hatfield,  13 
of  lue  OS  a  raiilicaiion.  Kinsman  v.  No.  Gray  (Mass.),  347 ;  infra,  j  801. 
Bridgewater  School  District,  2  Cush.  A  public  corporation  is  not  liable  for 
(Mass.)  425;  Davis  v.  Bradford  School  work  done  against,  or  even  without. 
District,  24  Me.  349;  Lane  v.  Wey-  its  direction  or  authority  (such  as  build' 
mouth  School  District,  10  Met.  (Mass.)  ing  a  bridge,  road,  schoolhouse,  &c.), 
4S2;  Chaplinii.Hill,24Vt.628;  Fisher  although  these  are  afterwards  used  by 
p.  Attleboro  School  District,  4  Cush.  the  pubUo  or  the  district.  Loker  v. 
(Mass.)  484;  Taft  e.  Montague,  14  BrookUne,  13  Pick.  (Mass.)  343; 
Mass.  285 ;  Keyser  v.  Sunapee  School  Enowles  n.  Plantation  No.  4,  14  Me.  25, 
Kstrict.  35  N.  H.  477;  Prntt  t>.  Swan-  where  note  critique  on,  and  remarks  of 
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§  799  (465).  Same  SnbjMt.  —  The  raHfication,  whatever  its 
fonn,  must  be  by  the  principal  or  hy  avihoraed  agents.  This 
ia  well  illustrated  by  a  case  where,  by  statute,  certain  agents 
or  officers  of  a  Siaie  were  authorized  to  borrow  money  for 
'  public  use,  and  for  that  purpose  to  sell  its  bonds  at  not  less 
than  their  par  value,  lliey  exceeded  their  power  by  selling 
for  leas  than  par,  and  on  credit.  It  was  contended  that  this 
contract  was  ratified,  because  the  governor,  after  he  knew  of 
the  contract,  signeid  the  bonds  and  caused  th«n  to  be  delivered, 
and  because  the  auditor  and  some  of  the  other  State  officers 
acted  under  the  contracts,  drawing  money  and  receiving  payments. 
But  it  was  held  that  these  officials  were  likewise  agents  of  limited 
authority;  that,  as  they  would  have  had  no  power  to  make  the 
contracts  originally,  they  coukl  not  ratify  them;  that  ratification 


3f  eOen,  C.  J.,  as  to  Harden  v.  Haduon,  Hoore  v.  New  York,  73  N. 

7  Me.  79;  Morrell  o.  Dixfield,  30  Me.  aptTOving  text. 

157,  160;    Davis  v.  Bradford  School        Tbe  oorpontion  cumot  retain  the 


District,  24  Me.  349;  Eajrward  «.  No.  fruits  of  a  contnct  and  escape  liability 

Bridgewater  School  District,  2  Cush.  thereunder,  if  it  ia  onlj  att«ck»d  for  ir- 

(Haas.)  419;    lb.  423;    Hoor-c.  Com-  regularity  in  the  tnokiiig,  and  not  tor 

ville,  13  Ue.  2S3  (where  the  action  was  lack  of  power.     Drainage  Com'n  v. 

brought  by  the  surveyor  or  supervisor  Lewis,  101  111.  App.  150;   Neosbo  Gts 

of  highways,  who  built  a  bridge  without  Water  Co.  v.  Neoaho,   136  Ho.  498; 

Eirsuing  the  course  pointed  out  by  Lincoln  Land  Co.  v.  Grant,  S7  Neb.  70; 
w) ;  Allen  i>.  Cooper,  22  Me.  133  (de-  Tappen  v.  Long  Branch,  Ac.,  59  N.  J.  L. 
ciding  that  the  power  of  a  committee  371.  Where  a  contract  entered  into 
with  authority  to  .contract  to  make  a  by  a  municipal  corporation  is  within 
road  doea  not  embrace  power  to  accept  its  powers  and  apparently  advanta- 
the  work  or  waive  performance).  But  geous  to  the  cotporation,  it  will  be  ea- 
if  the  work  be  done  imder  belief  of  au-  topped  from  chaflen^g  it,  although  it 
thority,  as  where  it  was  perfoimed  was  invalid  from  its  ince_ption,  if  it  haa 
under  a  contract  with  a  committee  who  received  the  benefit  of  it.  Chicago  v. 
assumed  to  have  authority,  but  who,  Norton  Milling  Co.,  97  HI.  App.  61, 
in  fact,  had  none,  then  if  the  corpora-  aff'd  199  111.  580.  Knowledge  of  in- 
tion  accept  it,  or  even  knowingly  avail  dividual  membeis  of  the  council  that 
itself  i^  It,  it  will  be  liable  to  pay  a  the  plaintitf  was  rendering  services  for 
reasonable  compensation;  and  a  pro-  the  city  expecting  to  be  paid  there- 
mise  thus  to  pay  may  be  implied  on  for  does  not  biitd  the  city,  or  its  repre- 
the  part  of  a  corporation  from  the  acts  sentative  body,  the  council.  Texar- 
of  its  general  agent,  or  an  agent  with  kana  v.  Friedell,  82  Ark.  531,  citing 
powers  of  a  gener&l  characterj?].  Ab-  temX.  But  when  the  charter  or  statut« 
bot  v.  Hermon,  7  Me.  118;  Hayden  v.  requireathecontract  to  bemadeby  the 
Madison,  lb.  79.  "Ferhara  these  two  dty  in  a  prtacribed  mann«r  and  the 
cases  carry  the  doctrine  of  the  implied  contract  haa  not  been  made  in  that 
reaponmbility  of  corporations  as  far  as  manner,  the  fact  th&t  the  city  is  en- 
it  ought  to  be  carried."  Per  Emery,}.,  joying  the  benefit  of  it  does  ni^  alap 
in  Ruby  v.  Abysin.  Society,  15  Me.  the  city  from  denying  babibty.  Keane 
306,  308.  As  to  extent  of  powers  v.  New  York,  88  N.  Y.  App.  Kv.  542 
of  New  England  towns,  see  ante,  fletting  to  lowest  bidder);  Amott  «. 
ii  41,  42.  And  see,  particulaily,  Jor-  Spokane,  6  Wash.  442  (contract  i»- 
dan  e.  Lisbon  School  District,  38  Me.  quired  to  be  made  by  ordinance) ;  Paul 
164,  and  other  cases  cited,  ntpra;  v.  Seattle,  40  Wash/  294  (same  requii«- 
Baltimore  i>.  Reynolds,  20  Md.  1;  ment) ;  Chippewa  Bridge  Co.  n.  Durend, 
Hague  «.  PhUadelphia,  48  Pa.  St.  K7;  122  Wis.  8S  (letting  to  lowest  ladder). 
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must  come  from  the  principal,  —  the  State,  represented  hj  its 
legislature.' 

§  SOO.     Iitoppal   to  pl«ad    Unoonitltiitloiutity    ol    Ststnto;   Ohio 
OuBi.  —  The    principles   of   estoppel   maj    in    exceptional    cases 

'  Delafield  v.  Illinoia,  2  Hill  (N.  Y.},  instance,  no  sort  of  mtification  can 
159,  175,  where  difference  betneen  rati-  make  good  on  act  without  the  scope 
fication  hf  s  Slate  and  by  other  cor-  of  tlie  corporate  authority.  So  where 
porations  or  by  individuus  is  clearly  the  charter  or  a  statute  Dinding  upon 
BBt  forth  by  Bronaon,  J. ;  affirming  s.  c.  the  corporation  has  committed  a  cLue 
8  Pai^,  631 ;  B.  c.  further,  26  WeDd.  of  acts  to  particular  officers  or  agents, 
192.  In  further  illiistiatioo  of  the  text,  other  than  the  ^veming  body,  or 
Bee  Hafue  v.  Philadelphia,  48  Pa.  St.  where  it  has  prescribed  certain  formali- 
527;  Hotchin  v.  Kent,  3  Hich.  526;  ties  as  conditions  to  the  perfonuance 
Huiphv  e.  Louisville,  9  Bush  (Ky.),  of  any  description  of  corporate  bunnees, 
189;  Harsh  t>.  Fulton  County,  10  WaU.  the  proper  functionaries  must  act,  and 
(U.  S.)  676  (a  leading  case  in  the  Su-  the  designated  forms  must  be  observed, 
preme  Court  of  the  United  States  on  and  Kenerally  no  act  of  recognition  can 
the  subject  of  ratification);  Dubuque  supply  a  defect  in  these  respects." 
Fem.  CoUese  v.  Dubuque,  13  Iowa,  555;  Brady  c.  Mayor,  4c.  of  New  York,  20 
Ektey  c.  Hihabitants  of  Weetraioster,  N.  Y.  312;  Hodges  v.  Buffalo,  2  Denio 
07  Hass.  324;  Branham  v.  San  Joee,  (N.Y.),110;  17N.Y.584;  Gatesc.Han- 
24  Col.  635:  Attomey-Geneial  v.  La-  cock,  45  N.  H.  528;  Reilly  v.  Fhiladel- 
throp,  24  Mich.  235;  Wilhehn  *.  Cedar  phia,  60 Pa.  St.  467 ;  jmpro.SS  797,  798; 
County,  50  Iowa,  254.  The  case  of  Wilhehn  n.  Cedar  County,  50  Iowa,  254. 
St.  Loiiis  V.  Armstrong,  50  Mo.  208,  is  Where  the  corporation  can  only  act 
a  strong  instance  in  which  the  city  was  by  ordinartee,  the  ratification  must  be 
held  to  ratify  the  acts  of  its  officers  b^  b^  ordinance.  McCiscken  v.  San  Fran- 
avaiUngitself  of  the  benefit  of  their  cisco,  IS  Cal.  591 ;  Pimental  v.  San 
acts.  The  case  was  this:  The  city  Francisco,  21  Cal.  351 ;  Cross  c.  Morris- 
wished  to  build  a  sewer  through  the  town,  IS  N.  J.  Eq.  305;  Unionville  v. 
defendant's  lot;  it  was  necessary  to  Martin,  95  Mo.  App.  28,  citing  text. 
condemn  or  get  his  consent;  he  con-  Bee  also  rupra,  f  463;  ante,  J  572. 
aented  on  condition  that  he  could  Leoidatw»  may,  within  conatitu- 
have  three  years  in  which  to  pay  his  tional  limits,  ratily  or  auiiiorvt  raliflea-  . 
propoTtion  ol  the  cost  of  the  sewer;  the  Hon.  Campbell  v,  Kenosha,  6  Wall, 
officers  of  the  aty,  without  any  express  194;  Supervisors  v.  Bchenck,  lb.  772; 
authority,  so  agreed.  The  sewer  was  Keithaburg  v.  Frick,  34  ID.  405;  Mills 
built,  and  before  the  thr«e  years  ex-  v.  Gleason,  11  Wis.  470;  ^nnc.  Macon 
piled  the  city  sued  the  defendant  for  21  Qa.  275;  Grogan  v.  San  Francisco, 
tuB  portion  of  the  cost  of  the  sewer;  18  Cal.  590;  Hasbrouck  r.  Milwaukee, 
and  it  was  held  that  the  suit  was  pre-  21  Wis.  217;  Mills  v.  Charieton,  29 
maturely  brought,  and  that  the  city.  Wis.  400;  Mill  Creek  Valley  St.  Ry. 
by  using  the  defendant's  land  under  the  Co.  «.  Carthage,  18  Ohio  Qr.  Ct.  216; 
agreement  of  its  officers,  was  bound  by  ante,  {  129,  $  321,  note.  In  Shawnee 
that  agreement.  What  would  have  County  v.  Carter,  2  Kan.  115,  the  Su- 
been  the  rights  if  the  city  had  put  the  preme  Court  of  Kantai  held  invalid,  as 
defendant  in  ttatu  <ftu>,  by  condemning  not  being  within  the  rightful  scope  of 
the  right  of  way  and  tendering  the  legislative  power,  an  act  of  the  legisla- 
acnount  before  bringing  suit  for  the  cost  ture  which  declared  valid  and  binding 
of  the  sewer,  was  a  question  not  in-  bonds  which  had  been  issued  by  the 
volved,  and  not  decided.  county  officers  on  account  of  the  county 

In  applying  the  doctrine  that  unau-  court-nouse,  and  which  b<md»  were  not 

thoriad  corporate  acta  may  be  ratified,  enforceable  gainst  the  county  because 
other  principles  of  law  must  be  borne '  differing  in  lorrn  and  substance  from 

in  mind.    The  care  which,  in  this  re-  the  warrants  authorised  by  the  statute. 

Bpect,    should    be    observed,   is   very  Such  a  strict  limitation  on  Iwslative 

clearly  set  forth  by  Dcnio,  J.,  in  aving  power  is  not  generally  asserted.     See, 

judgment  in  Peterson  v.  Mayor,  oc.  of  on  this  point  chap.  iv.  ante,  and  po^ 

Hew  York,  17  N.  Y.  449,  464:    "For  |  948;  ladei,  CwaHve  Ads. 
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apply  where  proceedings  are  questioned  on  the  grouDd  of  uncon- 
stitutionality of  the  statute  under  which  they  are  hod,  as  well  as 
where  they  are  sought  to  be  impeached  upon  other  grounds.  It 
has  accordingly  been  held  in  Ohio  that  the  unconstitutionality  of 
the  statute  under  which  proceedings  for  an  improvement  are  had, 
will  not  defeat  a  recovery  upon  the  contract,  or  the  levying  of  a 
special  assessment  to  pay  the  contractor,  where  the  improvement 
is  one  which  is  within  the  general  authority  of  the  city  to  make  under 
it^  general  powers,  or  under  a  statute  other  than  that  under  which 
the  proceedings  are  had.'  If,  however,  it  appears  that  no  legisla- 
tive authority  for  the  contract  existed  other  than  the  unconstitu- 
tional statute,  then  the  statute,  being  void  <d>  iniiitio,  the  power 
to  make  the  contract  never  existed,  and  the  contract  cannot  be 
invoked  as  the  foundation  of  a  right  to  be  enforced  in  a  court  of 
equity.* 

■  State  tr.  Mitchell,  31  Ohio  St.  592;  ■ubstantiaUf  perfonned  hia  oontnet. 

Tone  V.  Columbiu,  39  Ohio  St.  281;  IrrespectiTe    of    the    imconstitutional 

Hott  t).   Hubbard,   59   Ohio  St.    109;  atatute,  the  city  tiad  ampie  poner  to 

Mt.  Vernon  tj.  State,  71  Ohio  St.  428.  improve  the  street  and  to  pay  for  the 

InMt.  Veman  v.  State,  71  Ohio  St.  428;  improvement  under  other  statutes,  the 

the  contractor  asked  for  mandamus  to  unconstitutional  law  differing  only  in 

compel  the  city  authoritieB  to  levy  an  tenna  as  to  the  amount  that  the  city 

nnoMsment  and  to  pass  an  ordinance  should  pay  as  its  portion  a!  the  coit 

for  an  issue  ot  bonds  to  pay  him  the  and  as  to  the  manner  in  which  bonds 

coutnct  price  of  a  street  improvement,  should  be  issued  and  sold  and  the  pro- 

On  the  question  of  estoppel  it  appeared  ceeda  applied.     It  was  held  that  the 

that  in  the  spring  of  IQ02,  a  majority  city,  havmg  general  authority  to  cod- 

of  the  abutting  lot  owners  petitioned  tract    for    the    improvement    of    the 


jority   of  the   owners  of  real  estate  tage  of  the  unconstitutiotiality  of  the 

abutting  on  the  improvement  had  filed  statute  under  which  the  proceedingi 

the  petition,  that  it  was  necessary  to  were  had  as  a  ground  for  resiating  an 

improve  the  street   by  grading  and  applica^n  for  mandamus  to  enhirce 

paving  the  same  and  to  assess  the  the  payment  of  the  contract  price, 

cost  thereof  upon  the  abutting  prop-  Similar    principle;    where     municipal 

erty  and  to  iarue  bonds  according  to  bonds  recite  a  wnmg  ad  of  the  l^p^^ 

law   for   the    payment    of   the   cost.  ture.  they  are  not  invalid  if  there  exists 

Plans  and  specifications  were  prepared  another  act  conferring  the  power.    See 

and  bids  advertised  for.    The  relator's  po*t,  {  S36. 

bid,  which  was  the  lowest,  was  filed  ■  In  Ftndlay  v.  Pendleton,  62  Ohio 
with  the  city  June  16,  1902.  On  St.  80,  an  unconstitutional  sUtUte 
June  26,  1902,  a  decision  was  handed  appointed  a  board  of  dty  improvement 
down  to  the  effect  that  a  statute  simi-  fund.  That  txiard  employed  the 
lar  to  that  under  which  it  was  proposed  plaiDtiffs  to  render  legal  services  on  its 
to  make  the  improvement  was  uncon-  behalf.  It  was  held  Inat  as  the  power 
stitutJonal.  Twelve  days  after  the  of  the  board  to  employ  the  pUintiCts 
announcement  of  the  deci^on,  the  city  necessarily  was  founded  upon  the  un- 
accepted the  relator's  proposal  and  constitutional  la  w  appointing  the  board, 
entered  into  a  written  contract  with  the  contract  of  employment  was  ab- 
bim  without  having  suggested  any  aolutely  void  for  lack  of  authority  to 
objection  upcm  the  ground  of  the  un-  enterintoit,  and  the  plaintiff  could  not 
constitutionality  erf  the  act.  The  ro-  recover, 
ktor  proceeded  with  the  work  and 
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§  801  (466).  Lettiiis  to  th«  LovMt  Blddsr.  —  Where  the  charter 
or  incorporating  act  lequires  the  officers  of  the  city  to  award  ctmirads 
to  the  lowest  bidder,  a  contract  made  in  violation  of  its  requirements 
is  Ul^l ;  and  in  an  action  brou^t  on  such  contract  for  the  work, 
the  city  may  plead  its  illegality  in  defence;  *  and  neither  the  munici- 

'  Brady  v.  M&jror,  &e.  of  New  York,  50  N.  J.  L.  273  (the  work  cannot  be 
20  N.  Y.  312.  It  u  intimated  that  it  ia  divided  between  the  lowest  and  the 
not  eaaential  to  the  defence  that  the  highest  bidden) ;  Towusend  v.  Atlantic 
city  should  show  a  fmuduleat  coUiuion  City,  72  N.  J.  L.  474;  MuUane  v.  New- 
between  the  bidder  and  the  officers  ark  (N.  J.  L.),  68  At).  Rep.  412; 
awarding  the  contract.  Whether  the  Board  of  Finance  v.  Jersey  City,  67 
city  is  liable  on  a  fuaritum  m«ruit  to  one  N.  J.  L.  452;  Walton  d.  New  York,  26 
yibo  has  bona  fide  perfonned  labor  un-  N.  Y.  App.  Div.  76;  Kingsley  v. 
der  a  void  contract,  where  the  work  Bowman,  33  N.  Y.  App.  Div.  1;  La 
has  been  accepted  and  used,  was  not  France  Engine  Co.  v.  Syracuw  33 
determined,  lb.;  s.  c.2.  Bosw.  173;  7  Misc.  (N.  Y.)  516;  People  v.  Buffalo, 
Abb.  Pr.R.234;  16Abb.Pr.R.432.  Aa  84  N.  Y.  Supp.  434;  Coughlin  v. 
further  illustrating  the  text,  see  People  Gleason,  121  N.  Y.  631;  Mutual  Life 
o.  Flagg,  17  N.  Y.  684;  Peterwin  v.  In*.  Co.  v.  New  York,  144  N.  Y.  494; 
Hay^^.  of  Now  York,  17  N.  Y.  449,  State  v.  Cincinnati,  1  Ohio  N.  P.  377; 
referring  to  but  expressing  no  opinion  State  v.  Nieman,  6  Ohio  N.  P.  419; 
upon  Cnristopher  c.  Mayor,  ie.  of  Interstate  Brick  Co.  v.  Philadelphia,  3 
New  York,  13  Barb.  (N.  Y.)  567;  Pa.  Dist.  Rep.  544;  Frame  v.  Felix, 
Appleby  tr.  Mayor.  &o.  ol  New  York,  167  Pa.  47;  Times  Pub.  Co.  v.  Everett, 
15  How.  (N.  Y.}  Pr.  428:  Harlem  Gas  9  Wash.  518;  Moran  v.  Thompson,  20 
Co.  V.  Mayor,  &c.  of  New  York  33  Wash.  525  (applies  to  city  water  ays- 
N.Y.309;  Macey  v.  Titoombe,  10  Ind.  tern);  Ricketsonn.  Milwaukee,  106  Wis. 
136;  Bonesteel  v.  tlayor,  &e.  of  New  601;  Chippewa  Bridge  Co.  t>.  Durand, 
York,  22  N.  Y.  162;  Smith  v.  Mayor,  122  Wis.  85.  Index  Lotoett  Bidder. 
4o.ofNewYork,21How.  (N.  Y.}Pr.  1;  Biddert  may  be  advised  that  no  bid 
Greene  r.  Mayor,  &c.  of  New  York,  GO  in  excess  of  a  certain  sum  will  be  con- 
N.  Y.  303;  rev'g  s.  c.  1  Him,  29;  siderod.  Seaboard  Nat.  Bank  v. 
Yamold  c.  Lawrence,  15  Kan.  126;  Woesten,  147  Mo.  467.  Statute  pro- 
Dickinson  v.  Pougbkeepsie,  75  N.  Y.  66,  viding  that  contracts  "may"  be  let  by 
citing  text;  Eager, /n  re,  46  N.  Y.  100;  competitive  bidding  after  advertise- 
Nosh  0.  St.  Paiu,  8  Minn.  172;  B.C.  II  ment  construed  as  permiBsive  only  and 
Minn.  174;  White  v.  New  Orleans,  15  not  mandatory.  DiUinsham  v.  Spartan^ 
lA.An.667;  Statev.  Barlow,  48Mo.  17;  bur^,  76  S.  Car.  649.  If  the  lowest  bid- 
jtosl,  S  1489,  itote;  Brevoort  v.  Detroit,  der  is  t«i)uired  to  give  tecurity  and  the 
24  Mich.  322;  May  ».  Detroit,  2  Mich,  law  requires  public  notice  oj  propoaaU, 
C.  C.  Rep.  230;  Shaw  e.  Timton,  4ft  any  contract  without  a  compliance 
N.  J.  L.  339;  Trenton  t>.  Shaw.  49  with  the  law  is  unauthorised  and 
N.  J.  L.  638;  Davenport  v.  Klem-  void-  Dickinson  v.  Poughkeepsie,  75 
Schmidt  (contract  to  take  water),  6  N.  Y.  66;  Eager,  Jnre,  4eN.  ¥.  100; 
Mont.  502;  Inge  ».  Mobile,  135  Ala.  HaxweU  v.  Stanislaus,  63  Cal.  389. 
187;  Santa  Cruz  Rock  Pavement  Co.  A  bid  for  street-paving  is  not  defec- 
V.  Broderick,  113  Cal.  628;  City  Imp,  tivein  not  distinguiahing  between  the 
Co.  0.  Broderick,  125  Col.  139;  Ander-  portions  of  the  improvement  charge- 
son  V.  Fuller,  51  Fla.  380;  Chicago  v.  able  to  the  loU  fronting  on  the  street 
Hanreddy,  211  111.  24,  afT'g  102  111.  and  the  portion  chargeable  to  the 
App.  1;  Chicago  Sanitary  Dist.  o.  city,  where  the  relative  proportions 
HcMahon,  110  III.  App.  610;  Nicholas-  have  already  been  fixed.  Benitcau 
ville  Water  Works  v.  Nicholasviile,  18  v.  Detroit,  41  Mich.  116.  Remedy 
Kt.  Law.  Rep.  692;  36S.  W.  Rep.fi49;  of  taxpayer.  FoUmer  d.  Nuckolls  Co., 
Warren  v.  Boston,  181  Mass.  6;  6  Neb.  204;  ccnnpare  Clark  t>.  Day- 
Le  Touraeau  v.  Hugo,  90  Minn.  420;  ton,  lb.  102.  Whether,  when  the 
Furbanks,  Morse  &  Co.  c.  North  Bend,  work  is  of  such  a  character  that  its 
68  Neb.  660;  McDermott  v.  Board  of  ultimate  cost  cannot  be  foreseen. 
Street  &  Water  Com'ra  of  Jersey  City,  there  can  be  any  choice  among  bids. 
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pality  nor  its  subordinate  officers  can  make  a  binding  contract  for 
such  work  except  in  compliance  with  the  requirements  of  the  law.* 
If  the  charter  requires  not  only  that  work  for  the  city  shall  be  let  to 
the  lowest  bidder  after  advertisement,  but  also  that  similar  adver- 
tisement shall  be  made  where  the  work  is  relet  on  an  abandonment 
of  the  contract  by  the  original  contractor,  the  requirements  of  the 
statute  as  to  reletting  must  be  followed,  otherwise  the  contract  for 
completion  is  void  and  an  assessment  based  thereon  cannot  be  sus- 
tained.* When  the  statute  a  silent  on  the  subject  of  reletting,  it  has 
been  held  in  New  York  and  in  Indiana  that  a  readvertisement  and 
new  letting  of  the  contract  is  not  necessary  when  the  original  con- 
tractor has  abandoned  the  work.  In  theory,  the  property  owners 
who  are  liable  for  the  expense  are  not  damaged.  They  are  indemni- 
fied by  the  obligation  of  the  contractor  and  his  surety ;  and  if  the 
statute  does  not  in  terms  require  a  reletting  to  the  lowest  bidder  after 
advertisement,  it  is  not  necessary  to  go  through  these  formalities,'  In 
Illinois,  a  contraiy  view  has  been  adopted,  and  it  has  been  held  that 
a  simple  requirement  that  any  work  or  other  public  improvement, 
when  the  expense  thereof  shall  exceed  f500,  shall  be  let  to  the  lowest 
responsible  bidder  after  advertisement  does  not  admit  of  any  excep- 
tion on  a  reletting  when  a  valid  contract  has  been  let  after  advertise. 

mutre.  McBri&n  e.  Gnud  Rapids,  58  meaninK  of  a  statute  requiring  cod- 
Slich.  95.  tracts  for  "street  work"  to  be 
The  New  York  City  charter  of  1873,  advertised  sad  let  to  the  lowest  re- 
containing  a  proviaioD  similar  to  that  spondble  bidder.  Electric  Light  Co. 
stated  in  the  text,  was  cooatrued  to  re-  «.  San  Bemardino,  100  Cal.  348.  See 
quire  a  submission  for  competition  of  also  Reid  v.  Trowbiidge,  78  Hias.  542; 
every   important   item   of   a   contem-  Tanner  v.  Auburn,  37  Wash,  38;  Ne- 

Slated  work.     Hatter  of  Meniam,  84  braakaCity  v.  QaaCo.,  9  Neb.  339. 
'.  Y.  596.    Where  the  charter  is  im-        As  to  the  meaning   of  the  term 

perative  that  contracts  for  public  works  "work"  in  a  statute  re<]uiring  letting 

should  be  let  to  the  lowest  bidder  and  by  competition,  see  Chippewa  Bridge 

tiie  lowest  bidder  withdraws  bis  bid,  it  Co.  o.  Durand,  122  Wis.  85,  94.    See 

is  the  duty  to  advertise  agiun  and  not  also  State  v.  Barlow,  48  Mo.  17 ;  Maiet 

to  award  the  contract  to  the  next  lowest  v.  Pittabuigh,  137  Pa-  548;  American 

bidder.    Twiss  v.  Port  Huron,  63  Hich.  Pav.   Co.   v.    Wagner.    130  Pa.   623; 

528.  State  t>.  St.  Louie,  169  Ho.  31 ;  State  v. 

■  Addia  v.  Pittsburg,  85  Pa.  St.  389.  Butler,  178  Ho.  272 ;  State  f.  St.  Louis, 

The  hiring  of  pumps  from  day  to  day  at  161  Mo.  371. 

a  daily  rental  for  the  purpose  of  a        *  Mitchell  r.  Milwaulcee,  18  Wis.  92. 

special  test  is  not  a  contract  for  work  See  also  Wells  v.  Bumbam,  20  Wis. 

tne  expense  of  which  will  exceed  S500  112;  Haabrouck  v.  Milwaukee,  21  Wis. 

within  the  contemplation  of  a  statute  217. 

requirine  the  letting  of  contracts  to  the        '  Baas  Foundry  and  Machine  Works 

lowest  bidder,  although  the  afoir^nte  o.  Parke  Coimty,  116  Ind.  234;  Gibson 

daily  rental  excee'ls  that  sum.  Chicago  County  v.  Motherwell  Iron  4  Steel  Co., 

Sanitary DUt.ii.BlakeMf|f.Co., 17901.  123   Ind.  364;    Matter  of   Leeds.  63 

167,  aff*g  77  m.  App.  287.     The  lights  N.  Y.  400;  Melbank  u.  Western  Surety 

ing  of  city  streets  by  electric  light  sua-  Co.,  21  S.  Dak.  261;  111  N.  W.  Rep. 

pended  above  the  mteraection  of  the  561.     See  also  Camden  t>.  Word,  67 

streets  is  not  "attvet  work"  within  the  N.  J.  L,  558. 
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ment  for  bids  and  the  contractor  h&s  abandoned  the  work.'  It  has 
been  held  that  a  statutory  requirement  of  competitive  bidding  does 
not  prevent  the  citj  from  providing  in  specifications  and  contracts 
that  the  contractor  shall  do  such  extra  work  as  the  officer  in  charge 
of  the  improvement  shall  direct,  and  that  the  compensation  there- 
for shall  be  the  reasonable  cost  to  the  contractor  plus  a  percentage 
for  profits,  &c.  The  extra  work  does  not  require  to  be  let  by  sepa- 
rate advertisement* 

§  802.  When  Oompetikon  la  Impoealbla  oi  Unavailing.  —  It  has 
been  held  that  where  competitive  proposals  work  an  incongruity 
and  are  unavaiUng  as  affecting  the  final  result,  or  where  they  do 
not  produce  any  advantage,  but  the  nature  of  the  supply  requires 
that  it  be  determined  from  inspection  and  test,  which  are  made  from 
personal  examination  and  trial  and  depend  upon  special  knowledge 
and  judgment,  or  where  the  thing  to  be  obtained  is  a  monopoly,  or 
the  requirement  is  of  personal  skill  or  professional  service,  or  it  b  - 
practically  impossible  to  obtain  what  is  required  and  observe  such 
forms,  a  statute  requiring  competitive  bvMing  does  not  apply.'  In 
discussing  the  nature  of  the  eoniracts  which  are  excepted  from  the 
operation  of  statutes  requiring  competitive  bidding,  the  court  has 
said  that  the  purpose  of  the  statute  is  to  insure  economy  in  the  public 
administration,  and  honesty,  fideli^,  and  good  morality  in  the  ad- 
ministrative officers.  Competitive  offers  or  bids  have  no  other  object 
but  to  insure  economy  and  exclude  favoritism  and  corruption  in  the 

■  Chicago  t>.  Hanreddy,  211  Ql.  24,  Bpoamble  bidder,  nor  con  any  pereon  in 
aff'g  102  III.  App.  1.  Although  a  piivity  with  the  contractor  do  M>. 
■tatut«  providM  that  if  any  work  be  MoCheaney  v.  Syracuse,  75  Hun,  503; 
abandoned  by  the  contractor,  it  ahall  Camdenv.  Want,  67N.  J.  L.  558;  Jones 
be  leadvertised  and  relet  to  the  lowest  v.  Sava^  24  N.  Y.  MIbc.  158. 
bidder,  yet  if  it  appears  that  the  con-  *  Smitn  v.  Chicago  Sanitary  Dist., 
tract  was  not  in  fact  abandoned  by  the  108  111.  App.  69;  Qark  v.  Pittsburgh, 
contractor,  but  that  the  local  authori-  217  Pa.  46.  But  see  McBrian  v.  Qrand 
tiea  completed  the  work  themaelves  for  Rapids,  56  Mich.  95;  Ely  v.  Grand 
the  contractor,  and  as  his  agent,  under  Rapids,  84  Hich.  336.  In  New  York  it 
a  stipulation  in  the  contract  authoiis-  has  been  held  that  when  the  woric 
ing  them  to  do  so  in  certain  contingeo-  furnished  by  the  contractor  is  defeo- 
dm,  and  to  apply  the  contract  com-  Uve,  a  contract  or  agreement  by  whidt 
pMiaatJon  to  tne  payment  of  tlie  ex-  the  contractor  agt«es  to  remove  ma- 
penae  of  completion,  readvertising  and  terial  called  for  by  the-  contract  be- 
reletting  was  not  neceesaiy,  if  the  ei-  cause  of  its  defects,  and  to  substitute 
pense  of  the  completion  be  less  than  other  material  therefor,  is  within  a 
the  balance  of  the  ormnal  contract  statute  requiring  the  letting  of  con- 
price.  Simernieyer  v.  New  York,  16  tracts  to  the  lowest  bidder  and  cannot 
H.  Y.  App.  Div.  446.  A  contractor  who  be  made  without  advertisenient.  Cahn 
has  abandoned  the  work  cannot  take  v.  Metz,  115  N.  Y.  App.  Div.  516. 
advantage  of  the  omission  of  the  city  •  Gleaaon  v.  Dalton,  28  N.  Y,  App, 
authorities  to  readvertise  and  relet  the  Div.  655,  559,  rev'g  23  Hisc.  (N.  x.) 
w(^  of  completion  to  the  lowest  re-  18. 
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furnishing  of  labor,  services,  property,  and  materials  for  the  uses  of 
the  city.  This  is  the  only  purpose  of  the  statutes,  and  when  thia 
effect  is  ^ven  to  them,  nothing  further  is  needed.  But  they  are  not 
to  have  such  a  construction  as  to  defeat  this  purpose,  to  impede  the 
usual  and  regular  progress  of  the  local  business,  or  to  deprive  the 
inhabitants,  even  temporarily,  of  those  things  necessary  and  indis- 
pensable to  their  subsistence,  their  health,  or  the  security  and  pro- 
tection of  their  persons  or  property.  Contingencies  may  arise  when 
services,  materiab,  and  property  may  be  immediately  needed,  and 
where  competitive  offers  and  written  contracts  would  be  unservice- 
able and  impossible.  In  such  cases  the  statutes  would  not  applyi 
because  such  implication  could  not  have  been  intended.  Whenever 
the  nature  of  the  service,  or  of  the  property  needed  for  the  public 
uses,  or  the  time  within  which  it  must  be  had  to  prevent  irreparable 
mischief,  is  impossible  under  competitive  ofFers,  then  the  provisions 
of  the  statute  cannot  apply,  because  such  could  not  have  been  the 
intention  of  the  law-makers,  and  such  emergencies  were  not  amongst 
the  mischiefs  which  the  provisions  referred  to  were  designed  to  cor- 
rect. A  city  needs  lands  in  a  particular  locality  for  a  public  market, 
an  engine  house,  or  other  public  building:  it  requires  professional 
services,  those  of  an  engineer,  physician,  lawyer,  or  an  artist,  or  it 
may  require  services  of  any  kind,  and  property,  to  be  furnished  upon 
a  sudden  and  unforeseen  emergency  of  greater  value  than  the  sum 
fixed  by  the  statute  as  the  minimum  for  which  orders  can  be  given 
without  competitive  bidding.  If  these  things  can  only  be  obtained 
through  the  forms  prescribed  by  the  statutes,  they  cannot  be  obtained 
at  all,  for  these  things  cannot  become  the  subject  of  a  competitive 
offer  to  be  consummated  by  a  written  contract  with  the  person  mak- 
ing the  most  favorable  offer.* 

Emergenei/  has  been  recognized  as  a  ground  for  the  exception.* 
The  nature  of  anemergency  which  will  justify  the  making  of  a  con- 
tract without  advertisement  and  competitive  bidding  is  illustrated 
by  the  necessity  of  preventing  a  ciiy  from  being  left  in  darlmeas 

'  HaHem  Gas  Co.  r.  Uayor,  &c.  of  New  York,  37  N.  Y.  Misc.  432.     Bm 

New  York.  33  N.  Y.  309;    Newport  &1so  Clark  Co.  v.  AUegben?  Cit;,  143 

News  V.   PotWr,   122   Fed.   Rep.  321;  Fed.  Rep.  &44.    Bmarpencj  as  a  proimd 

Hurley  Water  Co.  v.  Vaugho,  IIS  Wis.  of  exception  to  a  statute  prohibitiog  the 

470.    Statute  held  to  be  inapplicable  to  einplo^ent    of   a   municipal   officer; 

oontracta    tor  yubluhing    ordinanees,  Greenfield  v.  Black,  42  Ind.  App.  645; 

«oticM,    &c.      Public    Ledger    Co.    v.  82  N.  E.  Rep.  797;  as  justifying  the 

Hemphis,  93  Tenn.  77.     Nevertheless,  employment  of  a  third  peraon  to  per- 

■uch  contracts  are  frequently  let  ana  form  the  ofRcial  duties  of  an  officer  or 

required  to  be  let  to  the  lowest  bidder  employee;   Warren  County  v.  Oabum, 

after  public  advertisement.  4  Ind.  App,  690;    Moi^d  County  v. 

'  Rariem  Gaa  Co.  v.  Mayor,  Ac.  of  Seaton,   90   Ind.    I5S;    Washburn  v. 

New  York,  33  N.  Y.  309;   Sheehan  v.  Shelby  County,  104  Ind.  321. 
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throu^  failure  to  light  its  streets,  &c.'  But  every  supposed  emer- 
gency will  not  be  considered  as  furnishing  an  excuse  for  failing  to 
comply  with  the  terms  of  the  statute.  If  it  is  possible  for  the  munici- 
pal authorities  to  meet  the  emergency  and  protect  the  city  interests 
whilst  still  observing  the  forms  prescribed  by  law,  then  the  provisions 
of  the  statute  must  be  comphtxi  with.'    The  correct  ride  is  that  the 

'  In  December,  1808,  a  controversy  tracta  without  the  approval  of  the 
arose  between  the  departments  of  assembly,  though  it  waa  aubsequently 
public  buildioKS,  lighting^  and  stippliee,  held  by  the  Appellate  Division,  levera- 
and  the  boanf  of  public  unprovenients  ing  the  Special  Term,  that  those 
<ai  tbe  one  hana,  and  the  municipal  omceis  could  proceed  without  any 
assembly  of  the  city  of  New  York  on  affirmative  action  of  the  assembly 
the  other  band,  as  to  their  respective  (Blank  v.  Kearny,  44  N.  Y.  App.  Div. 
rights,  powers,  and  duties  relative  to  £92).  The  fact  remained,  however, 
contracts  for  lighting  the  streets  and  that  the  belief  had  a  reasonable  founda- 
public  buildings  of  the  city.  Asauming  tion ;  and  it  was  conceded  that  tbe 
that  it  was  necessary  for  the  assembly  prices  agreed  to  were  fair  and  reason- 
to  first  pass  ordinances,  the  board  of  able,  and  the  obligation  sought  to  be 
public  improvements  j>rcpared  suitable  enforced  against  the  city  was  just- 
resolutions  and  ordinancee  on  that  The  court  held  that  there  was  shown  a 
subject  and  forwarded  them  to  the  great  public  necessity  and  an  emer- 
assembly  for  adoption.  Notwithatand'  gency  not  contemplated  by  the  statute, 
log  the  urgent  necessity  for  action,  the  —  one  which  would  not  permit  of 
municipal  assembly  refused  to  act,  and  delay  but  required  immediate  action 
various  lighting  companies  having  to  protect  the  city  as  well  as  the  lives 
threatened  to  cut  off  the  supply  of  light  ana  property  of  the  citizens,  and  as 
unless  contracts  were  made  in  writing,  there  was  no  attempt  to  override  the 
tbe  resolutions  were  withdrawn  from  statute,  or  to  do  that  which  it  pro- 
the  assembly.  As  a  result  of  the  con-  hibit«d,  and  a  situation  being  present^ 
test  the  city  would  have  been  plunged  to  which  the  statute  did  not  apply,  the 
in  darkneaa  after  January  I,  1899,  lighting  companies  were  entitled  to 
had  not  the  various  lighting  companies,  recover  from  the  city.  North  River 
onbebigapplied  to,  expressed  a  willing-  Electric  Co.  v.  New  York,  48  N.  Y. 
ikesa  to  proceed  without  written  con-  App.  Div.  14. 

tracta,  provided  an  assurance  were  ■  It  has  been  held  that  the  pro- 
gjvea  that  the  city  authorities  would  visions  of  the  New  York  Health  Law, 
see  to  it  that  they  atiould  be  eventually  authorizing  boards  of  health  to  take 
pwd.  Such  assurances  were  given  by  steps  to  protect  the  health  of  the 
the  commissioner  of  public  buildings,  municipality,  must  be  regarded  as  in 
lighting,  and  supplies,  and  the  board  of  the  nature  of  an  amendment  to,  or  at 
public  improvements,  who  were  the  least  a  part  of,  all  municipal  charters, 
officers  upon  whom  the  duty  devolved  But  in  proceeding  under  the  powers 
of  attending  to  the  lighting  of  the  conferred  bv  the  public  health  law, 
streets  of  the  city,  and  the  li^htin^  was  the  board  of  health  and  the  municipal 
furnished  at  the  earnest  soUcitation  of  officers  must,  if  the  public  interwts 
the  law  department,  which  hiraed  to  permit,  atill  comply  with  charter  pro- 
find  some  way  of  solving  the  dimculty.  visions  requiring  advertisement  for 
The  officials,  aiive  to  the  necessity  and  contracts.  Therefore,  where  a  charter 
importance  of  havii^  the  city  lighted  reauires  that  no  sewer  exceeding  twenty 
at  night,  were  anxious  to  discharge  rods  in  length  shall  be  constructed 
thdr  duty,  in  the  performance  of  which  without  advertising,  the  construction 
they  had  been  hampered  and  obstructed  of  sewers  under  the  direction  of  the  local 
by  the  assembly.  That  there  was  board  of  health  as  a  preventive  of  an 
serious  doubt  as  to  where  the  power  epidemic  then  existing  in  the  village  or 
resided  when  the  question  was  pre-  apprehended,  although  an  emai^ncy 
sent«d,  appeared  from  the  view  taken  calling  for  prompt  and  vigorous  action, 
by  a  judge  at  Special  Term,  who  en-  must  still  proceed  under  the  provision 
joined  the  municipal  officers  from  pro-  and  in  the  method  prescribed  hy  the 
ceeding  to  execute  any  lighting  con-  charter.     If  the  municipal  authorities 
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municipa,!  authorities  have  powCT  to  meet  any  emergency  whidi 
may  exist  without  complying  with  charter  provisions  requiring  ad- 
verdsement,  but  that  they  must  satisfy  themselves  and  be  able  to 
satisfy  the  courts  that  the  emergency  is  such  as  to  prevent  them  from 
complying  with  these  provisions.  If  an  emei^ency  exists,  which  can 
only  be  overcome  by  disregarding  the  charter  provisions,  the  mu- 
nicipal authorities  must  be  prepared  to  show  that  fact,  and  if  they 
can  show  it,  the  courts  will  uphold  their  action  and  will  doubtless 
construe  and  apply  their  acta  in  a  liberal  and  beneficent  spirit  But 
in  harmony  with  the  other  decisions,  construing  and  applying  stat> 
utory  provisions  relating  to  municipal  contracts,  the  courts  will  not 
permit  a  supposed  emergency  to  be  made  an  excuse  for  a  violation 
of  a  beneficent  law,  particularly  where  fraud,  corruption,  or  ex- 
travagance is  apparent. 

A  practicfU  monopaiy  of  the  subject  matter  of  the  contract  is  also 
regaided  as  furnishing  a  sufficient  reason  for  an  exception  to  a  stat- 
utory requirement  to  advertise  for  bids.' 


is  the  duty  of  the  mumcipal  authori-  tricts,  and  ao  companj  or  peiBOD  could 
tiea  to  hold  the  ordera  of  toe  board  of  enter  into  competition  witb  the  gas- 
health  in  abeyance  until  the  eTqiiration  light  company  in  furnishing  the  gas  in 
of  the  time  provided  by  the  charter  question.  I^rlem  Gob  Co.  v.  Mayor, 
for  advertising.  In  the  case  in  which  Ac.  of  New  York,  33  N.  Y.  309.  See 
this  opinion  was  expressed,  the  validity  also  Hartford  v.  Hartford  Elec.  Co.,  65 
of  a  contract  foi;  the  constructioD  of  Conn.  324.  If  tbere  is  but  one  water 
tiiese  sewers  did  not  come  in  question,  company  which  can  furnish  a  supply  of 
and  to  some  extent,  at  least,  the  water,  a  contract  with  that  company  is 
opinion  must  be  regarded  as  in  the  cot  embraced  within  the  provisions  of 
nature  of  a  dictum.  Matter  of  Platts-  the  charter.  Gleason  v.  Dafton,  28  N.  Y. 
burgh,  157  N.  Y.  78,  r^v'g  27  N.  Y.  App.  Div.  655,  560.  See  also  Huriey 
Apj>.  Div.  363.  Where  a  statute  re-  Water  Co.  o.  Vaughn,  115  Wis.  470. 
quires  an  emergency  resolution  to  be  Compare  State  v.  Barlow,  48  Mo.  17. 
passed  by  a  two-thirds  vote  of  the  city  It  has  been  said  that  patented 
council  and  such  a  contract  is  1^  ariielea  which  can  be  obtained  from 
without  previously  advertising  for  only  one  person  are  not  within  the  pro- 
bids,  a  contract  so  let  is  not  binding  on  visions  of  the  charter.  Baird  v.  Mayor, 
the  city  where  no  emergency  resolution  Ac.  of  New  York,  96  N.  Y.  567 ; 
has  been  passed.  Newton  v.  Toledo,  S  Matter  of  Dugro,  50  N.  Y.  613;  Kii- 
Ohio  Dec.  607.  _    _  vington    v.    Superior,    83  Wis.    222. 

'  Where  a  company  furnishing  gas  But  see  Nicolson  Pavement  Co.  t>. 
to  a  city  has  a  practical  legis&tive  Paint«r,  35  Cal.  699.  See  pott,  i  803. 
monopoly,  a  contract  for  the  supply  But  there  are  now  usually  special 
of  light  IS  not  within  the  provisions  of  statutory  provisions  in  each  charter 
the  city  charter  requiring  contracts  for  which  either  regiilate  or  prohibit  the 
supplies  involving  expenditures  ex-  purohase  of  patented  articles  on  be- 
ceeaing  8250  to  be  made  in  writing  half  of  the  municipality.  The  greater 
with  the  lowest  bidder  after  an  adver-  New  York  Charter  provides  that 
tisement  for  proposab.  In  the  case  in  !' Except  for  repairs  no  patented  pave- 
which  it  was  so  decided,  there  was  no  ment  shall  be  laid  and  no  patented 
other  gas-light  company  having  mains  article  shall  be  advertised  for,   con< 
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Scientific  huncledge  or  professional  skiU  has  also  been  regarded  aa 
furnishing  a  ground  for  an  exception  to  the  statutory  rule.  Thus  it 
has  been  said  that  the  services  of  a  lawyer,  of  a  physician,  or  of  an 
architect  or  surveyor,  are  not  embraced  within  a  provision  requiring 
the  letting  of  contracts  to  the  lowest  bidder.' 

Selection  upon  tests  has  also  been  deemed  a  sufficient  reason  for 
excepting  the  subject  matter  horn  the  statutory  provisions.  Thus, 
a  statute  authorized  a  commissioner  of  public  works  of  the  city  of 

traoted  for,  or  purchased,  except  in  such  engines  and  machinery  then  in  use  for 
circumstancee  that  there  can  be  a  fair  the  new  and  improved  Worthington 
and  reasonable  opportunity  for  com-  engine,  exclusively  manufactured  by 
petition,  the  conditions  to  aecuie  which  the  firm  of  Benry  R.  Worthington, 
shall  be  prescribed  by  the  board  of  although  an  expenditure  largely  ex- 
estimate  and  apportionmenL"  L.  1897,  ceedir^  ten  thousand  doUara  was  io- 
ch.  378,  i  1544,  continued  without  volvedj  and  that  the  necessity  of 
ch^ige  by  L.  1901,  ch.  4G6.  advertising    for    proposals    for    such 

when,  bv  the  Constitution  of  the  engines  was  dispensed  with.  Worthing- 
State,  tiie  duty  is  imposed  upon  the  ton  v.  Boston,  152  U.  S.  696. 
city  of  fixing  the  rate*  for  tooter,  a  '  People  v.  Flogg,  17  N.  Y.  684, 
contract  for  a  supply  for  city  purposes  rev'g  £  Abb.  Pr.  232.  See  also  Hariem 
is  not  within  a  charter  requirement  that  Gas  Co.  v.  Mayor,  Sen.  of  New  York,  33 
contracts  shall  be  let  to  the  lowest  N.  Y.  309;  Newport  News  v.  Potter, 
bidder.  Contra  Costa  Water  Co.  v.  122  Fed.  321  (supervising  engineer); 
Breed,  139  Cal.  432.  The  fact  that  the  Hoigan  o.  New  York  Qty,  114  N.  Y. 
Idnd  of  steel  preecribed  in  an  advertise-  App.  Div.  555,  559.  This  principle  has 
ment  for  the  building  of  a  bridge  is  be^  invoked  to  remove  from  the 
made  only  by  one  company  does  not  statutoiy  restriction  fire  works  fur- 
unlawfully  limit  competition,  where  nished  for  the  purpose  of  celebrating 
the  succ^sful  bidder  would  be  free  to  the  anniversary  o!  American  Inde- 
buy  such  steel  in  the  open  market,  and  pendence  upon  the  ground  that  the 
therefore  free  competition  to  the  extent  contract  was  for  articles  of  a  peculiar 
required  by  law  would  not  be  re-  character  depending  entirely  on  the 
stncted.  Knowles  v.  New  Yorit,  37  skill  of  the  manufacturers,  and  tor 
Misc.  (N.  Y.)  195.  which    a    general    advertisement    for 

Where  a  city  ordinance  provided  proposals  could  not  well  be  made. 
.that  "no  contract  or  purobase  which  is  Detwiller  v.  Mayor,  &c,  of  New  York, 
estimated  to  involve  an  expenditure  of  1  T&C.  (N.  Y.)657.  Butat  thepresent 
more  than  tea  thousand  dollars,  except  time  it  would  probably  be  difficult  to 
a  contract  for  the  laying  of  pipe,  shall  persuade  a  court  that  any  manufacturer 
be  mode  by  the  said  begird  (the  water  of  fireworks  has  acquired  such  a  degree 
board)  until  they  have  advertised  ...  of  peculiar  skill  as  to  prevent  competi- 
tor sealed  proposals  therefor,"  the  tion  between  the  diRcrent  firms  en- 
water  board  prepared  an  order  which  gaged  in  the  business.  The  decision 
was  passed  by  both  branches  of  the  may  have  been  good  law  when  it  was 
dty  council  and  approved  by  the  made,  but  it  would  scarcely  be  re- 
mayor  to  the  effect  that  the  board  "l>e  garded  as  resting  on  a  sufficient  basis 
autnorized  to  exchange  such  pumping  at  the  present  time, 
engines  and  machinery  as  are  inade-         A  contract  tor  the  supervision  of  the 

Suate  or  ot  insufficient  capacity  for  construction  of  an  improvement  is  not 
lose  ot  the  capacity  requiiedby  the  within  a  etatutorjr  requirement  of  let- 
plans  and  estimates  of  the  new  high-  ting  ot  works  of  improvement  to  the 
service  extension,  the  expense  of  such  lowest  bidder;  ILjuston  v.  Potter,  41 
chan^  to  be  charjpd  to  the  appro-  ,  Tex.  Civ.  App.  381;  91  S,  W.  Rep.  389; 
priation  for  high  service  extension.  It  nor  is  the  employment  of  an  architect 
was  held  that  the  object  of  the  order  to  raepare  plans.  Houston  v.  Glover, 
was  to  enable  the  water  board  by  con-  40  Tex.  CSv.  App.  177;  89  S.  W.  Rep. 
tract,  without  advertising  for  sealed  425. 
proposals  from  bidders,  to  exchange  the 
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New  York  to  cause  water  nutert  of  approved  pattern  and  suitable  for 
the  purposes  to  be  placed  in  stores,  &c.,  where  water  was  furnished  for 
business  purposes,  and  the  rule  was  adopted  that  when  a  supply,  as  in 
the  case  under  consideration,  was  one  involving  scientiSc  results  at- 
tained by  mental  and  corporal  labor,  the  advantage  could  not  spring 
out  of  mere  bids,  but  of  tests  to  which  the  thing  should  be  subjected, 
and  that  therefore  the  selection  of  water  meters  was  withdrawn  from 
the  general  rule  applicable  to  contracts  for  work  and  supplies.' 

Where  the  subject  matter  of  the  contract  is  such  that  the  statute 
has  no  applicability,  the  courts  will,  if  the  work  be  done  or  the  sup- 
plies be  furnished  without  any  express  order,  imply  a  contract  to  fay 
therefor,  from  the  rendering  of  the  services  and  ^e  furnishing  of  the 
supplies,  with  the  knowledge  and  assent  and  at  the  implied  request 
of  the  municipal  authorities.' 

S  803  (467).  Patented  Invantfons.  —  When  no  provision  of  the 
charter  restricts  the  power  of  the  municipali^  to  contract,  e.  g.,  by 
requiring  all  contracts  to  be  let  to  the  lowest  bidder,  a  municipality 
may  contract  for  the  use  of  a  patented  or  monopolized  article  in  a 
public  improvement.*  When  the  statute  ot  charter  requires  that 
contracts  for  work  or  material  shall  be  let  by  competition  and  after 
advertisement,  a  divergence  in  the  views  of  the  courts  has  arisen  on 
the  question  whether  a  city  can  contract  for  the  purchase  or  use  of 
patented  articles.  In  Michigan,  New  York,  and  some  other  States, 
it  has  been  held  that  where  the  statute  or  charter  provides  that  no 
contract  shall  be  made  hy  the  city  except  with  the  lowest  bidder  after 
advertisement  for  proposals,  such  provision  was  not  intended  to  pre- 
vent the  city  from  taking  advantage  of  patented  articles,  and  does 
not  prohibit  it  from  contracling  for  the  use  of  an  article  or  material 
although  the  article  is  patented,  and  the  patent  is  owned  and  con- 
trolled by  a  single  person.*    But,  on  the  other  hand,  the  Supreme 

*  People  r.  V&d  Nort,  64  Barb.  20S.  Uw  Tdatio^  to  the  eiiy  o]  New  Yurk, 
Bee  also  B&ird  «.  Ha^or,  Ac.  ot  New  which  require  all  work  tc  be  done  and 
York,  96  N.  Y.  567.  supplies   to   be    furnished    to    be   bv 

'  Hariem  Gu  Co.  v.  Mayor,  &o.  of  contract,  where  the  expenditure  will 

New  YoHt,  33  N.  Y.  309,  aff'g  3  Robt.  exceed  SIOOO,  and  which  direct  all  con- 

100;  North  River  Electrio  Co.  v.  New  tmcteto  bemade  or  let,  after  adve-rtise- 

York,  48N.  Y.  App.  Div.  14.  ment,  to  the  lowest  bidderj  the  city 

■  Field  V.  Barber  Asphalt  Co.,  117  coun<^  was  not,  in  the  opinion  of  the 

Fed.  Rep.  925;    Baltimore  o.  Raymo,  Court    of    Appeals,    prohibited    from 

68  Md.  ^9;  Warren  v.  Barber  Paving  making  a  contract  for  paving  a  street 

Co.,  116  Mo.  572;'  Verdin  v.  St.  Louis,  in  a  manner  or  with  matonak  which 

131  Ho.  26.  did    not    admit  of  competitive  tnda. 

*  Hobert  v.  Detroit,  17  Hich.  246;  Dugro,  Inre,  SO  N.  Y.  513.  See  also 
Hohnes  o.  Detroit,  120  Mich,  226.  People  v.  Van  NoH,  64  Barb.  (N.  Y.) 

Neu>    York.    Under   provisions   of  205;  Bairdti.  Mayor,  4e,  of  New  York, 
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Courts  of  Wiaconsiii,  Iiouisiana,  Illinois,  and  some  other  Statea  have 
adopted  the  contrary  view  and  hold  that  the  statute  intends  that 

06  N.  Y.  €07,  S83.    But  if  part  of  the  opinion  of  the  court  contaios  language 

work  to  be  dcme  ia  not  oovei«d  hf  the  miich  aeema  to  tend  to  the  contrary 

patent,  it  has  been  held  that  aeparaw  view. 

proposals  should  be  invited  therefor.  Iowa.  A  statute  requiring  corn- 
Matter  of  Eager,  46  N.  Y.  100.  The  petitive  bidding  and  letting  to  the  lowest 
QreaterNeiD  York  Charter  now  provides  bidder  is  not  intended  to  prevent  the 
that,  except  for  repairs,  no  patented  acquisition  of  a  patented  article  or  to 
piHNmMnt  shall  be  laid,  or  potenfafarticft  apply  when  competition  is  impoasible. 
purduutd,  except  under  conditions  se-  Hence  a  specification  for  a  street  im- 
curing  a  fair  ana  reasonable  opportunity  provement  may  c^  for  a  patented 
for  competition.  This  provision  doec  article  or  material  without  violating 
not  prohibit  the  owners  of  a  patented  the  statute.  Saunden  v.  Iowa  Qty, 
pavement  complying  with  the  genecsl  134  Iowa,  132;  111  N.  W.  Rep.  529. 
aoquiremente  specified  in  an  advertise-  Kaniat.  In  this  State  it  is  held  that 
ment  for  bids  from  bidding  upon  and  a  statute  requiring  competitive  bidding 
receiving  an  award  d  the  contract  in  is  not  intended  to  prevent  the  use  of  a 
competition  with  others  who  mty  be  patented  article.  Yamold  v.  Lawtence, 
able  to  lay  unpatented  pavements  <k  16  Kan.  126;  State  v.  Shawnee  County, 
the  desoription  advertised.  The  muni-  67  Kan.  267;  Bunker  c.  Hutchinson, 
dpal  authorities  cannot  advertise  for  74  Kan.  661,  654. 
proposals  to  pave  a  street  with  a  Maryland.  In  this  State  the  court 
patented  pavement,  although  the  has  expicased  its  approval  of  the  rule 
patentees  agree  to  furnish  to  any  cou'  wiiich  permits  a  d^  to  contract  for  a 
tractor  to  whom  the  contract  is  patented  article  notwithstanding  a 
awarded  all  the  materials  and  author-  provision  requiring  the  contracts  to  be 
"y  necessary  to  lay  the  pavement  at  a  let  by  competition.  The  facts  of  the 
"  '                  .-.        .             -e   the 

vantage  over  ^  ottur  bidden  which  Spedfications  for  paving  a  street  called 

woidd  effectually  prevent  competition,  for  pavement  of  three  different  kinds, 

Rom  ti.  Low,  S6  N.  Y.  App.  Div.  461.  and    it    was    held    that    competition 

The  fact  tiiat  a  dty  in  its  specifications  was    possible    between    the    different 

indicated  three  methods  of  pavement,  kinds  and  that  the  statutory  require- 

ooe  of  which  was  patented,  did  not  meat  was  substantially  complied  with. 

afford  a  fair  and  reasonable  opportu-  Baltimore    v.    Flack,    104    Md.    107. 

nity  tor  competition  under  this  statute  See  also  Baltimore  v.  Raymo,  68  Md. 

when  the  three  kinds  of  pavement  were  669. 

materially  different,  and  no  standard  Jlft««ourt.    The  Supreme  Court  of 

<A  comparison  between  them  could  be  this  State  adopts   the   view   that  a 

obtained  by  which  to  determine  which  patented  article  or  material  may  be 

was    the    lowest    in    price.    Barber  called  for  notwithstanding  a  statute 

Asphalt    PavinK   Co.    v.    Willcox,    90  requiiit^  competitive  bidding.    Qarber 

N.    Y.    App.    Div.    245.      Bee    also  Asphalt  Pav.  Co.  n.  Hunt,  100  Ho.  22. 

Kay  V.  Monroe,  B3  N.  Y.  App.  Div.  See  ahio  Warren  «.  Barber  Asphalt  Pav. 

4S4.  Co.,  115  Mo.  572;  Verdin  v.  St.  Louis, 

Cal^omia.    A  dty  can  contract  for  131  Mo.  26;  Swift  v.  St.  Louis,  180  Ho. 

any  kind  of  pavement,  even  if  it  be  80. 

patented  and  the  contract  relates  to  an  New  Jertey.  The  decisions  in  this 
unprovement  which  is  payable  by  an  State  do  not  appear  to  have  definitely 
ameesment  against  the  property  settled  the  rule  which  is  favored  by  the 
owners.  Ferine  Cout.  Co.  d.  Quacken-  court.  In  Kean  v.  Elizabeth,  35  N.  J. 
bu^.  104  Cal.  6S4,  distinguishing  L.  361,  the  Supreme  Court  held,  on 
Nicolson  Paving  Co.  v.  Painter,  35  Cat.  certiorari  to  review  the  proceedings 
699,  on  tiie  ground  that,  under  the  under  an  ordinance  directing  advertise- 
Btatute  before  the  court  in  that  case,  the  ment  for  paving  with  a  patent  process, 
dty  could  only  contract  for  Nicolson  that  charter  requirements  that  all  con- 
pavement  when  it  was  petitioned  for  tracts  for  public  works  shall  be  adver- 
by  the  property  owners,  and  no  peti-  tised  and  awarded  to  the  lowest  bidder 
tion    was    preeenl«d,    although    the  are  inconuatent  with  a  resolution  of  the 
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there  shall  be  ctnnpetitive  bidding  in  all  cases;  that  when  an  article 
is  patented  there  cannot  be  comp>etitive  bidding,  and  that  a  specifica- 
tion catUng  for  a  patented  article  violates  the  implied  requirement 
of  a  statute  prohibiting  the  letting  of  contracts  otherwise  than  hy 
competition  to  the  lowest  bidder.'  But  even  in  those  jurisdictions 
where  the  court  has  held  that  the  statutory  requirement  of  com- 
petitive bidding  prevents  the  purchase  of  a  patented  article,  some 
decisions  limit  the  application  of  the  principle  to  cases  where  the 
charter  imposes  the  expense  of  the  improvement  upon  the  property 
benefited  diereby,'    and  the  city  may  purchase  a  patented  article 

council  to  use  a  patented  pciTemeat        '  Siegel  o.   Chicago,  223  III.  428; 

and  to  advertise  for  propoeoU  therefor,  Monaehan  v.  Indianapcdis,  37  Ind.  App. 

because    under    Buch     circumstttnces  280;  Beibert  v.  Indianapolis,  40  laa. 

there  can  be  no  competition.    But  ia  App.  296;  81  N.  E.  99:  Pmeran  v. 

Newark  v.  Bonnell,  S7  N.  J.  L.  424,  a  Centml  Bitulithic  Pav.  Co.,   116  Ky. 

case  involving  Trinidad  Lake  asphalt,  495;    Burgeas  v.  JeSer&on,  21  la.  An. 

a  proprietary  article,  the  opinion  of  the  143 ;    Barber  Asphalt  Co.  v.  Gogieve, 

Court  of  EiToiB  and  Appt^  aeems  to  41  La.  An.  251;   Dean  v.  Chariton,  23 

disapprove  ot  this  decision.    See  also  Wis.  590.    See  also  Fishbum  v.  Chicago, 

Ryan  v.  Patteraon,  66  N.  J.  L.  533.  171  111.  338.    Sequel  to  Dean  n.  Charl- 

Ohia.     It    has   been   held   by   the  ton,  23  Wis.  690,  eupra;  see  Hills  v. 

CSrcuit   Court   in   this   State   that   an  Charleston,  29  Wis.  400,  and  Dean  v. 

advertisement  may  call  for  a  patented  Borschseniua,  30  Wis.  236,  the  legisla- 

article    notwithstanding    a    statutory  ture  having  validated  the  a ' 


requirement  of  competitive  bidding.  Indiana,  The  AppeUato  Couit  in 
Holbrook  V.  Toledo,  23  Ohio  Cir.  Ct.  this  State  has  held  that  when  a  pave- 
Rep.  234.  See  also  Hastings  v.  Cdum-  ment  is  patented  there  cannot  be 
bus,  42  Ohio  St.  585.  competitive   bidding   therefor,   and   a 

/Vnns^vanid.  A  provision  requir-  sp^ification  specifying  such  patented 
log  advertisement  ana  a  letting  to  the  ulicle  does  not  comply  with  a  statute 
lowest  bidder  doee  not  apply  to  or  requiring  competitive  bidding,  when  the 
prevent  the  purehase  of  a  patented  article  is  not  intended  for  the  .use  of  the 
article.  Silsby  Mfg.  Co.  v.  Allentown,  municipaUty  itself  but  is  to  be  paid  for 
IM  Pa.  319.  by  an  assessment  upon  the  noutters. 

South  Carolina.  In  a  case  where  Mona^ianc,  ludianapolis,  37  Ind.  App. 
competitive  bidding  was  held  under  280.  The  court  seems  to  lay  stress  upon 
certain  conditions  out  there  was  no  the  fact  that  there  may  be  a  distinction 
ntandatoiy  requirement  that  the  con-  between  a  purehase  for  the  use  of  the 
tract  be  let  oy  competition  t«  the  municipality  itself  payable  from  its 
lowest  bidder,  the  Supreme  Court  of  general  funds  and  a  [turehase  for  an 
this  State  expressed  tne  opinion  that  improvement  which  is  payable  by 
the  city  might,  even  when  competitive  asaeasment.  The  objection  that  a  con- 
bidding  is  required,  advertise  for  bids  tract  is  for  the  use  of  patented  processes 
and  let  a  contract  for  paving  streets  and  articles  and  that  the  dty  cannot 
with  a  patent  material  when  all  the  contract  for  such  use  where  the  charter 
competition  possible  under  the  circum-  -requires  competition,  is  not  available 
Btances  is  permitted.  Dillingham  v.  lo  the  contractor  or  hii  surely  in  an  actitm 
Spartanbuiih,  75  B.  Car.  549.  by  the  city  on  the  bond  for  damages  for 

When  the  charter  or  statute  pre-  breach  of  the  contract.  Madison  v. 
scribM  the  terms  or  method  by  which  a  American  Sanitary  Engineering  Co., 
patented  article  may  bo  us^,  its  re-    118  Wis.  480. 

quirements  must  be  comphed  with.  '  Indiatia.  In  Monaghan «.  Indian- 
Allen  r.  Milwaukee,  128  Wis.  678;  apolis,  37  Ind.  App.  280,  it  has  been 
Cawker  v.  Milwaukee^  133  Wis.  35;  113  held  that  the  speciucations  cannot  call 
N.  W.  Rep.  417.  Liability  of  city  to  for  a  patented  article  for  use  in  an 
pay  "ro^ty"  to  patentee.  Bigelow  improvement  which  is  not  intended  for 
o.  Louisville,  3  Pish.  Pat.  Cas.  602.        the  use  of  the  municipality  itself,  but 
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without  competition  when  it  is  intended  for  the  use  of  the  city  itself 
and  is  not  to  be  paid  by  assessment  on  the  property  owners.'    Other 

li  to  be  paid  for  by  abutters,  and  stress  pavement  in  a  local  improvement  paya- 
ia  laid  upon  the  fact  that  the  article  is  ble  b^  a  special  assessment  on  the 
not  intended  for  the  use  of  the  city  it-  abutting  property,  Dodge,  J.,  explained 
self  and  to  be  paid  from  its  funds,  the  dentiona  ol  tHe  WiiconHn  courts  as 
Later  Wiecoruin  decisions:  The  early  fallows:  "In  Dean  v.  Charlton,  23  Wis. 
case  of  Dean  v.  Charlton,  23  Wis.  590,  590,  this  court  decided  that  under 
is  distinguished  in  Kilvin^on  v.  3u-  charters,  which  give  power  to  the  atf 
perior,  83  Wis.  222,  where  it  was  held  to  impose,  by  special  assessment,  upon 
that  the  fact  that  the  method  of  build-  abutting  lots  the  cost  of  a  street  im- 
log  a  crematory  for  garbage  v>aa  patented  provement  only  upon  competitive  bids, 
did  not  render  inv^d  a  contract  there-  citiee  have  no  power  to  adopt  a 
for  let  to  the  lowest  bidder,  where  the  patented  pavement  so  controlled  t^  a 
entire  work  was  done  at  the  expense  of  monopoly  that  there  can  be  no  com- 
the  city,  and  where  there  was  a  definite  petition,  in  the  fair  and  reasonable 
and  settled  price  for  the  patent  at  which  meaning  of  the  word.  For  nearly  fort^ 
it  was  held  and  offered  to  the  city  and  years  the  legislature  has  approved  this 
all  contractors  so  that  in  fact  there  construction  of  such  grants  of  power 
was  free  competition  for  the  work  by  re«nacting  them  in  substantially 
and  materials  and  all  else  not  within  the  same  form  and  in  some  instances  by 
the  patent.  The  application  of  Dean  o.  making  special  ptovimon  for  obtaining 
Charlton,  ntpra,  was  limited  to  assess-  the  b^nts  of  patents.  The  authority 
tnents  charged  against  abutting  lots  of  that  case  in  tnia  respect  has  not  been 
where  the  Tot  owners  had  the  right  contradicted.  In  Kilvington  v.  Su- 
secured  to  them  to  construct  in  front  of  perior,  83  Wis.  222,  urged  by  rospond- 
their  property  the  improvements  for  or  ent,  the  decision  in  no  "wise  conflicts 
in  which  the  patented  article  or  process  with  the  earlier  case.  It  proceeds  upon 
was  used.  The  court  expressed  its  and  gives  effect  to  a  distinction  fully 
opinion  that  under  any  other  theory  a  recopiizod  in  Dean  v.  Charlton,  23  Wis. 
municipal  corporation  would  be  obliged  690;  namely,  that  such  general  city 
to  for^o  the  purchase  and  use  of  all  powers  s«  lighting  streets,  purchase  of 
patented  implements,  modes,  or  pro-  a  fire  engine,  or  destruction  of  garbage, 
cesses,  a  result  which  they  did  not  are  generally  and  broadly  conferred  oy 
think  the  legislature  contemplated,  other  clauses  of  our  city  charters  and 
'  In  Ricketson  v.  Milwaukee,  105  Wis.  that  as  to  them  the  requirement  that 
£91,  where  proceedings  to  construct  a  purchases  of  materials  or  letting  of 
garbage  cremotory  were  held  invalid  work  be  done  upon  competitive  bicfiiiw 
because  the  council  did  not  cause  plans  is  merely  regulative  of  a  duty  which 
and  specdfications  to  be  prepared,  but  the  city  government  is  bound  to  per- 
required  bidders  to  submit  their  own  form;  and,  as  a  result,  that  the  legis- 
plans  and  specifications,  the  court  lature  must  be  deemed  not  to  have 
declared  that  Dean  v.  Charlton,  tupra,  intended  the  requirement  for  com- 
as limit«d  by  Kilvington  v.  Superior,  petitive  bidding  to  apply  where  it 
tupra,  embodies  the  rule  that  prevails  could  not.  The  field  is  one  c^  con^ 
in  Wisconsin.  In  Hurley  Water  Co.  v.  struction  of  our  own  statutes  enacted 
Vaughn,  115  Wis.  470,  the  court  held  after  the  rule  of  Dean  v.  Chariton  was 
that  a  village  might  contract  with  announced,  so  that  views  of  courte  in 
a  corporation  organised  in  the  main  other  jurisdictions  upon  thieir  statutes 
for  the  special  purpose  of  supplying  are  by  no  means  contrt^ng,  if  «ven 
ihe  viUage  with  waler  without  advertise-  relevant." 

inent  and  competitive  bidding,  remark-  '  Wisconsin.  InthisStatethequali- 

ing  that  where,  in  the  very  nature  of  fication  of  the  general  rule  stated  in 

things,  competition  would  be  impossi-  the  text  is  adopted  when  the  article  is 

ble  or  improbable,  it  could  not  be  sup-  intended  for  the  use  of  the  city  and  is 

posed  that  the  l^ialative  purpose  was  not  to  be  paid  by  special  assessment. 

to    compel    the    mumcipality    to    go  See  Kilvington  v.  Superior,  83  Wis. 

through  the  useless  form  of  a  letting  to  222 ;     Ricketson     v.    Milwaukee,    105 

the  lowest  bidder.     In  Allen  v.  Mil-  Wis.  591;  Hurley  Water  Co.  o.  Vaughn, 

waukee,  12S  Wis.  678,  a  case  involving  US  Wis.   470.     Ths  qunlification  in 

the  power  of  a  city  to  use  a  patented  Kilvington  v.  Superior,  83  Wis.  222i 
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ded^ons  permit  the  use  of  a  patented  article  even  in  the  caae  of  a 
special  improvement  payable  by  assessment,  when  the  city  has  ac- 
quired the  right  to  permit  any  bidder  who  may  be  successful  to  use 
the  patent  in  the  improvement  on  reasonable  terms,'  and  in  Ken- 
tucl^  it  is  held  that,  although  the  improvement  may  be  payable  by 
assessment,  if  the  specifications  specify  other  articles  of  like  quali^ 
and  equally  well  suited  for  the  purpose  with  the  patented  article, 
the  pateated  article  is  thereby  brought  into  such  competition  as  the 
situation  permits,  and  the  requirement  of  the  statute  is  complied 
with.' 

§  804.  Propriotair  Artielei;  UonopoUei.  —  Under  a  charter  pro- 
vision requiring  contracts  to  be  advertised  and  let  by  competition, 
similar  principles  apply  to  proprietary  articles  and  to  articles  and 
materials  controlled  by  practical  monopolies,  as  are  apphed  to  patented 
articles  and  processes,  and  a  similar  divergence  of  view  has  appar- 
endy  resulted.  The  tendency  of  the  courts,  however,  seems  to  be  to 
adopt  the  view  that  in  the  case  of  articles  which  are  a  practical 
monopoly,  or  which  are  proprietary  in  their  nature,  and  wldch  cao- 
Dot  be  obtained  from  more  than  one  manufacturer,  a  municipati^ 
is  not  prohibited  by  reason  of  such  monopoly  and  ownership  from 
contracting  therefor  notwithstanding  that  the  charter  contemplates 
that  there  shall  be  competition.*    If,  however,  the  article  sou^t  to 

that  there  should  be  a  definite  and  in  lUinoit'^  and  Indiana,  it  has  been 
settled  piice  for  the  patent,  at  which  it  held  that  an  agreement  by  the  patentee 
ia  held  and  offered  to  the  city  and  all  to  allow  any  bidder  to  uae  ita  article  for 
contractors,  so  that  there  should  be  in  a  specified  price  does  not  enable  such 
fact  free  competition  for  the  work  and  competition  to  be  had  as  complies  with 
materials  and  all  ebe  not  within  the  the  statute.  Bieeel  v.  Chica^j^,  223  QL 
patMit,  does  not  seem  to  have  heen  428;  Seibert  i>.  Indian^xilia,  40  Ind. 
adhered  to  in  the  later  Wiaoowin  cases  App.  296;  81  N.  E.  Rep.  99. 
cited  supra.  In  JVsio  Jertey,  it  has  been  held  that 

'  Hastings  v.  Columbus,  42  Ohio  St.  a  city  may  ask  for  bids  on  a  patented 
fi$5.  In  Lacoete  t.  New  Orleans,  119  article  when  the  price  at  which  the 
La.  439,  44  So.  Rep.  287,  it  was  faeld  article  may  be  obtained  by  any  one  is 
that  when  the  patentee  of  an  article  definitely  fixed  and  it  is  known  to  btt 
has  filed  with  the  city  authorities  an  obtainable  bv  all  at  such  price.  Bm 
agreement  to  allow  the  HUccessful  com-  v.  Atlantic  Oty,  73  N.  J.  L.  402. 
petitor  the  free  use  of  his  patent  upon  *  Flneran  «.  Craitral  Bitulithio  Fav. 
payment  of  a  fixed  royalty  which  Co.,  116  Ky.  49fi;  /nr«  Paducah{Ky.), 
appears  to  be  reasonable,  the  fact  that  86  S.  W.  302;  Campbell  tr.  Southern 
the  patented  article  is  called  tor  by  the  Bitulithio  Co.  (Ky.),  106  8.  W.  1189. 
specifications  does  not  invalidate  a  See  to  the  same  effect,  Baltimore  «. 
contract,  although  the  statute  requires  Flack,  104  Md.  107;  Dillingham '  «. 
competitive  bidding.  The  court  said  Spartanburg,  75  S.  Car.  459. 
that  its  ruling  was  not  intended  toaffect  ■  A  municipality  may  contract  for  a 
its  decision  m  Burgess  n.  Jefferaon,  21  proprittary  article.  field  v.  Barber 
La.  An.  143,  tupra,  or  its  dietum  in  Asphalt  Co.,  117  Fed.  Rep.  92fi,  aff'd 
Barber  Asphalt  Pav.  Co.  v.  Oogreve.  41  194  U.  8.  618;  Newaric  v.  BonneU,  57 
La.  An.  251.  where  no  such  agreement  N.  J.  L.  424;  Holmes  v.  Detroit,  120 
had  been  filed  by  the  patentee.    But  Uich.  226;  Rhodes  v.  Denver  Board  of 
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be  obtained  is  in  general  use  and  of  general  manufacture,  —  e.  g., 
vitriBed  brick  for  street  paving,  —  and  it  cannot  be  sjiown  that  Uiere 
are  special  and  peculiar  reasons  why  the  supply  should  be  purchased 
from  a  particular  manufacturer,  then  the  weight  of  authority  is 
to  the  view  that  a  municipality  cannot  by  its  specifications  limit 
the  article  to  be  furnished  to  those  manufactured  by  a  particular 
maker.* 

Public    Works,    10    Cdo.    App.    99;  material  for  tbe'pttTement  of  a  street 

Beaslev  v.  Keimedy  (Tenn,  Ch.  App.),  ihould  be  a  p&vinx  cement  prepared 

52  B.  W.  Rep.  791 ;  Verdin  v.  St.  Louia,  from  refined  Tiimdad  aafhaltum  ob- 

131  Mo.  26;    Swift  t>.  St.  Louis,  180  lotnaf /rom  PVbA  La^  in  the  Island  of 

Ho.  80;    Barber  Asphalt  Pav.  Co.  v.  Trinidad  was  v<nd,  ainoe  such  aaphal- 

Fieldj  188  Ho.  182,  200;    Sohuck  e.  turn  was  under  tbe  absolute  contitd  of 

Rcadmg,  186  Pa.  248.    Contra:  Fish-  one  compao;  and  there  were  at  least 

bum  V.  Chiosffp,  171  III.  338j   Boon  v.  five   other  oompaniea  engaged  in  Utft 

Udea,  5  N.  YTUisc.  391;  Diamond  v.  buaineea  of  selling  asphaltum  procured 

■KV-_i.-^^       an     iMi *o.       n 11      _      ;_     1.1 r_l ■    ^   tO-IJ..  J     r__    _*___* 


PliUadelphia,  6  Pa.  IKst.  Rep.  397.  In  paving  but  not  procured  at  Pitch  LaJce 
Swift  D.  St.  Louia,  180  Ho.  80,  the  city  m  said  island,  but  which  was  equal  to 
adverUsed  for  Inds  as  required  bjr  ite  the  asphaltum  obtfuned  from   Htch 


charter  for  pamng  certain  ttreeU,  but  L^e,  all  ^  these  companies  being  c( 
the  speofications  of  material  tj]  be  petitora  in  the  contract  in  queatioi, 
used  required  that  the  pavement  should  nnce  ouch  provision  prevented   com- 
be of  certain  composition  manufaeturtd  petition  and  tended  to  faHt«r  and  create 

__>..   ..     ..._   It, —      __j   '-  -  ni  aa  amonopoly.    Aainaqu""' '""  — 

The  abutting  owner  who  is  bj 

'•act  let  to  a  party 
I  the  material  to 

'  the  macadam,  known  at  that  time,  be  used  is  only  nnddU«  awl  not  eoul,  and 

e  cement  of  that  brand.    It  was  hda  the  propertv  owner  must  move  witiiout 

it  the  specification  ot  material  did  unreaeonable  delay.    It  b  too  late  to 

t    vi(Jat«    the    provisions    of    the  ( 

__arter  relative  to  letting  oontracte  to  I 

the  lowest  bidder;   that  while  it  would  L.,. 
be  necessary  to  specify  that  tiie  cement        '  TTanim  Ci^  Brick  Co.  «.  National 

used  should  be  equal  to  the  brand  Surety  Co.,  157  Fed.  Rep.  620;    No-- 

named,  if  more  than  one  firm  menu-  tional  Surety  Co.  v.  Kansas  CHty,  &a. 

factured    a    uniform    cement    ot   the  Brick  Co.,  73  Kan.  196;  Shoenberg  v. 

quality  required,  yet  where  only  one  Field,  96  Mo.  App.  241;    Swift  v.  St. 

finn  manufacturea  that  cement  this  Louis,  180  Mo.  80;  Lamed  v.  Byiacuse, 

course  did  not  require  to  be  followed.  17  N.   Y.   App.   Div.    19;    &mth  v. 

When  the  specifications  for  a  paving  Syracuse  Improvement  Co.,  161  N.  Y. 

contract  named  the  vitrified  bncks  at  484;  Tucker  r.  Newark,  19  Ohio  Cir. 

three  different  makers  "or  any  otiier  Ct.  1.    CoiOra:  Holmes o.  Detroit,  120 

vitrified  brick  equally  aa  good  as  those  Hich.    226.      In  Beazley   v.   Kennedy 

desisted,"   it    was    held    that    they  (Tenn.  Oh.  App.},  52  S.  W.  Rep.  791,  it 

metdy  prescribed  a  standard  to  which  was  held  that  a  board  of  pubUc  works 

bidden  ahould  conform,  and  that  fair  who  were  required  to  advertise  for  bide 

oompetiUon  was  not  thereby  prevented,  and  let  pubUc  contracts  to  the  lowest 

GBsonite    Const.    Co,     v.     Arkansas  reeponsiole  bidder  were  entitled  to  re- 

HcAlester  Coal  Co..  20S  Ho.  49.     In  ttnd   the   bidding   to   two    dedgnated 

tiahbum  v.  Chicago,  171  111.  338,    it  biands  of  fire  hose  in  the  absence  of  t>ad 

was  held  that  under  a  statute  provid-  faith,  there  being  nothing  in  the  charts 

iog  that  all  contracts  for  public  im-  nor  in  any  general  law  limiting  the  dis- 

provements  should  be  let  to  the  lowest  cretion  oE  ttie  board  in  selecting  the 

naponsible  bidder  "in  the  manner  to  character  or  kind  of  materials   to  be 

be  prescribed  by  ordinance,"  an  ortU*  uaed  in  supplying  tJie  various  needs  of 

nance  providing  tliat  the  cementing  the  city. 
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§  805  (468).  Same  Subject.  —  Where  the  municipal  authorities 
were  required  by  law  to  advertise  for  secdei  propoaaU  for  making 
local  improvements,  and  award  the  work  to  the  lowest  responsible 
bidder,  to  publish  a  notice  of  the  award,  and  to  allow  the  owners  of 
the  major  part  of  the  frontage  to  take  the  contract  upon  the  same 
terms  if  they  should  desire,  the  court  were  of  opinion  that  the  city 
authorities  had  no  power  to  do  work  which  could  not  be  contracted 
for  in  this  mode,  or  which  the  abutters  could  not  themselves  per- 
form, and  that  the  award  of  a  contract  for  a  pateniM  pavement  to 
the  assig;nee  of  the  patentee,  who  had  the  exclusive  right  to  lay  the 
same,  was  unauthorized,  and  the  contract  void.' 

As  the  purpose  of  such  a  provision  in  the  charter  is  to  secure, 
through  competition,  the  most  advantageous  terms,  something  is 
necessarily  left  to  the  discretion,  to  be  fairly  exercised  of  course,  of 
the  council,  in  the  adoption  of  the  course  which  will  best  attain  the 
end;  and  it  does  not  contravene  this  restriction  to  call  for  bids  for 
putting  down  various  kinds  of  wood  and  stone  pavements,  some 
patented  and  some  not,  and  afterwards,  when  all  the  proposals  are 
in,  selecting  the  one  which  is  relatively  the  lowest  or  the  most  satis- 
factory, all  things  considered ;  but  when  the  kind  is  thus  selected, 
the  lowest  responsible  bidder  who  has  the  lawful  power  to  perform 
his  undertaking  has  the  absolute  legal  right  to  have  the  contract 
awarded  to  him  as  against  a  hi^er  bidder.^ 

§  806  (469).  Lowest  Bidder;  Kzdiulve  Right.  —  In  an  action  on 
a  contract  for  lighting  certain  streets  in  New  York  City  with  gas,  it 
appeared  that  the  company  had,  by  law,  the  exclusive  right  to  (ur^ 

*  NicolsoQ  Pavement  Co,  v.  Painter,  tioe  and  fair  competition.     Fulton  v. 

3S  Cal.  699.     This  case  was  decided  Lincolo,  9  Neb.  368.    A  council  may 

before  Dean  v.  Charlton,  23  Wis.  590,  select  three  kindt  of  brick  for  repaving 

wupra,  and  the  opinion  of  Statdersm,  the  streets  of  a  city,  and  in  advertising 

J.,  in  its  geneial   scope,   Hustons  the  for  proposals  may  request  bidders  to 

view    of    uie    WxKonsin    court;    and  name  a  aefjarate  price  for  the  different 

approving  of  the  language  of   Fidd,  kinds  of  brick;  and  it  may  reject  a  bid 

C.  J.,  in  Zottman's  (^se,  20  Cal.  96,  for  brick  not   in   conformity  with  its 

treats  "the  mode  as  constituting  the  specificatiotts,  but  alleged  to  be  as  good, 

measure  of  the  power."     Foot,  chap,  in  favor  of  a  higher  bid  comforming  to 

xxvii.;  ante,  J  246;  jxMt,  \  1189.  the  specificaUons,  although  the  sale  of 

■  Attorney-General  v.   Detroit,   41  the  brick  named  in  the  specifications 

Mich.  224.    Remedy  of  lowest  bidder  was  controlled  by  one  dealer,  the  court 

when  contract  is  awarded  to  another,  saying  that  in  their  opinion  "the  law 

/&.;  Kelly  V.  Chicago,  62  111.  279;  post,  is  complied  with,  in  the  absence  of 

chap.  xna.  S  15S2.  actual    fraud     or    corruption,    when 

The  council  of  a  city  held  to  have  no  specifications   are   submitted   to  com- 

power  to  contract  for  the  grading  of  a  petitive  bidding;,  although  some  article 

street  until  they  first  shall  have  enacted  is  specified,  which,  by  reason  of  a  patent 

an    ordinance    for    the   improvement,  or  circumstances,  is  in  the  hands  or 

nor  except  such  contract  be  let  to  the  under  the  control  of  a  single  dealer." 

lowest  bidder,  after  publication  of  no-  Holmes  v.  Detroit,  120  Hich.  226. 
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nish  that  part  of  the  city  with  gas.  The  charter  of  the  city,  how- 
ever, required  all  contracts  for  wants  and  supplies  beyond  a  certain 
value,  which  the  contract  in  suit  exceeded,  to  be  Ut  to  the  lowest  bidder, 
and  the  contract  not  being  so  let,  it  was  claimed  to  be  void.  It  was 
held  that  since  the  company  had  the  exclusive  right  to  furnish  the 
gas  (which  prevented  competition),  the  provision  of  the  charter 
requiring  contracts  to  be  let  to  the  lowest  bidder  (with  a  view  to 
secure  competition)  was  inapplicable,  and  the  contract  was  sustained 
under  the  general  corporate  power  of  the  city  to  contract  for  the 
lifting  of  its  streets.' 

I  807.  Necftialty  for  and  Snffloleney  ot  Bpsdflcatloni.  —  When  by 
charter  or  statute  a  municipali^  can  only  let  its  contracts  to  the 
lowest  bidder  after  advertisement,  an  implied  condition  and  restric- 
tion b  placed  upon  the  proceedings  of  the  municipality  that  the 
various  steps  adopted  by  it  to  let  a  contract  shall  be  of  such  a  nature 
and  taken  in  svch  form  aa  in  good  faith  to  invite  emnpetition.  Hence, 
persons  bidding  must  bid  upon  a  uniform  basis,  and  the  municipal!^ 
must  take  steps  to  determine  in  advance  the  nature  of  the  improve- 
ment, the  material  of  which  it  is  to  be  constructed,  and  to  ascertain 
all  those  facts  which  are  necessary  to  enable  an  intending  bidder 
to  comprehend  the  scope  of  the  improvement  and  the  nature  of  the 
supposed  contract,  and  bid  accordingly.  Therefore,  something  in 
the  nature  of  a  specification  of  the  material  or  of  a  plan  and  specifica- 
tion for  the  improvement  mtut  be  adopted  by  the  municipality  prior 
to  inviting  bids.  This  specification  in  the  case  of  a  contract  for  an 
article  of  general  use  is  undoubtedly  satisfied  by  describing  it  by  its 
trade  name,  but  in  the  case  of  an  expenave  and  complicated  improve- 
ment plans  and  speeifieations  setting  forth  the  improvement  in  suf- 
ficient detail  to  enable  competitors  to  bid  must  be  adopted  before 
adverdsement  This  is  the  rule  whether  the  statute  expressly  re- 
quires plans  and  specifications  to  be  furnished  or  is  silent  thereon, 
merely  imposing  the  general  duty  upon  Uie  municipality  to  advertise 
for  bids  and  to  let  the  contract  to  the  lowest  bidder.  The  plan  and 
specification  are  essential  to  competitive  bidding  because  it  is  only 
through  their  agency  that  there  is  a  reasonable  assurance  that  all 
bidders  are  competing  upon  the  same  basis  and  without  favoritism 


to  contract  therefor,  it  cannot  redst  general  fund;    and  the  obiectionablo 

pafmentforgas-lightfuraiehed, because  provisions   may  be  rejected,   and  the 

of  illegal  providons  as  to  the  particular  rest  of  the  eoatrp"*  ™.pmittiui  tn  atan.) 

fund  irom  which  payment  would  be  Nebraska  Qty  v 

made.    The  consideration  of  such  pro-  Neb.  339. 
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and  that  no  fraud  enters  into  the  award.'  Under  such  a  charts 
provision,  a  city  cannot  require  each  bidder  to  submit  vritk  hu  bid 

>  Fonee  Hardware  Co.  v.  Erb,  M  The  fact  that  a  notice  inviting  tnds  for 
Ark.  045;  Ertle  v.  Leary,  lU  CaL  238;  the  Deceasaiy  labor  and  material  for 
Piedmont  Pav.  Co.  o.  AUman,  136  C^  the  improvement  of  streets  refers  to 
88;  Cog^hall  s.  Dee  Moines,  78  Iowa,  plans  and  specifications  makes  the 
235;  Wmdsor  v.  Des  Moines,  101  Iowa,  notice  sufficiently  d^nite  and  spedfic 
343;  Polk*.  McCartney,  104  Iowa,  567;  as  to  the  proposed  work.  Boisrth  b. 
Packard  v.  Hayes,  04  Md.  233;  VTilkias  McGillicuddy,  19  lud.  App.  26;  Arnold 
V.  Detnnt,  46  Mich.  120;  Detroit  Free  e.  Ft.  Dodge,  111  Iowa,  162.  Where 
Freaa  Co.  v.  8tat«  Auditors,  47  Mich,  plans  are  essential  under  the  statute, 
135;  McBrian  v.  Grand  RaiHds,  56  the  commiasioneiB  authoiiHid  to  have 
Mich.  95;  Detrcut  v.  Wayne  Co.  them  prepared  are  the  judgea  of  the 
(Srcuit  Judge,  7S  Mich.  384;  Cass  suffidency  thereof.  Ampt  v.  Cindn- 
FaiTO  Co.  ».  Detrwt,  124  Mich.  433;  nati,  6  Ohio  N.  P.  208. 
Moreland  v.  Detroit,  130  Mich.  343;  Where  the  specifications  which 
Stateo.  Barlow,  48  Mo.  17;  Excelsior  form  part  of  the  contract  are  not 
Spriofn  v.  Etten^on,  120  Mo.  App.  215,  eufficieatly  definite  to  enable  the  coo- 
225;  People  v.  Buffalo  County,  4  Neb.  tractor  to  ownplete  the  work  without 
150;  Van  ReipeQ  v.  Jereey  City,  5S  giving  him  full  discretion  to  determine 
N.  J.  L.  262 ;  Tifft  n.  Buffalo,  25  N.  Y.  precisely  how  every  part  of  the  woik  is 
App.  Div.  376,  afTd  164  N.  Y.  60S;  to  be  done,  it  is  Deceosaiy  that  the 
People  V.  Board  of  Improvement,  43  munieipolify  famish  delaiUd  working 
N.  Y.  227;  Ga^v.  New  York  (Sty,  110  plan*  d^mtely  deacribing  how  the 
N.  Y.  App.  Div.  403,  411;  Boren  o.  sevens  P<uts  of  the  work  are  to  be 
Darke  County,  21  Ohio  St.  311;  peifoimed  in  advance  of  the  con~ 
American  ClocW  Co.  v.  licking  County  tnctor's  entering  upon  the  performance 
Com'n,  31  Ohio  St.  415;  State  e.  of  the  work,  and  daily  iostructioa  to 
Crawford  County,  IT  Ohio  ur.  Ct.  370;  the  contractor's  laborers  as  to  how  the 
Maset  V.  IHttsbuigb,  137  Pa.  648;  work  is  to  be  constructed  is  not  suffi- 
Myrick  v.  UCroose,  17  Wis.  442;  dent.  Delafidd  v.  Weetfield.  41  N.  Y. 
Knedaod  «.  MUwaukee,  IS  Wis.  411;  App.  Div.  24,  aff'd  169  N.  Y.  582.  A 
Wells  v.  Buraham,  20  Wis.  112;  Knee-  contract  for  a  street  improvement, 
land  t>.  FurioDg,  20  Wis.  437;  Hough-  which  requires  the  work  to  be  done  in 
ton  V.  Bumham,  22  Wis.  301;  Bicket-  accordance  with  spedfications  de- 
son  V.  Milwaukee,  105  Wis.  591 ;  olared  to  be  annexed  thereto  and  made 
Chippew»  Bridge  Ga.  v.  Ehuand,  122  a  part  of  the  contract,  is  invalid  uAere 
Wis.  S5.  no  apeeificatioTu  are  annexed  to  the  con- 

In  Fones  Hardware  Co.  v.  Erb,  54  tract  and  it  is  not  shown  that  any  had 
Ark.  645,  it  is  sud  tiiat  the  i^n  and  ever  been  prepared  for  ngnature  or 
specification  must  be  not  merely  of  a  annexed  thereto.  Gray  c.  ffichardson, 
Keneral  character,  but  so  definite  arul   124  Cal.  400. 

attaiUd  as  to  disclose  the  thing  to  be  In  some  jurisdictions  oUemotm 
undertaken  with  drcumstantial  ful-  trids  on  express  alternative  specific*- 
ness  and  precision.  It  is  a  sufficient  tions  have  been  sustained.  See  At- 
compliance  with  a  statute  requiring  the  tomey-Generol  t>.  Detroit,  26  Mich.  263; 
propGeols  to  state  the  amount  and  Barber  As^iolt  Fav.  Co.  c.  Gaar,  115 
kinds  of  material  to  be  furnished,  that  Ky.  334;  Tucker  v.  Newark,  10  Ohio 
the  data  given  enable  bidders  to  ccnn-   Cir.  Ct.   1.     In  Van  Rdpen  t>.  Jeraey 

Sute  the  amount  of  material  required.  (Sty,  58  N.  J.  L.  262,  it  is  said,  "The 
enny  v.  Des  Moines,  103  Iowa,  347.  city  may  invite  bids  in  various  forma. 
See  also  Arnold  v.  Fort  Dodge,  111  providea  each  proposal  is  on  a  spedfie 
Iowa,  152.  Where  contracts  for  public  definite  plan,"  Under  a  statute 
work  are  required  by  law  to  be  mode  authorieing  a  majority  of  the  property 
b^  advertising  proposals  and  specifica'  ownen  to  select  tne  kmd  of  material  to 
tiOEU,  for  the  purpose  of  securing  com-  be  used  in  paving  streets,  it  was  held 
petitive  bidding,  such  Bpecificatione  that  bids  for  pavinf  may  properly  be 
must  be  definite  a«  to  the  quantity  as  advertised  for  and  received  either 
wdl  a»  the  quality  of  materials  required,  before  or  after  the  selection  of  the 
or  the  contract  will  be  void.  BiEler  v.  material,  and  in  case  satisfactory  bids 
New  York,  5  Abb.  N.  Cas.  (N.  Y.)  51.  should  be  received  prior  to  the  dedgnft- 
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a  scheme  for  doing  the  work.  Such  a  course  leaves  no  definite  basis 
for  competition  among  the  bidders,  and  the  municipality  has  no  au- 
thority under  such  a  statute  to  make  comparisons  as  to  different 
material  proposed  to  be  used,  or  the  work  proposed  to  be  done  ac- 
cording to  the  difier^it  bids.'    In  keeping  with  the  same  general 

f  materials,  it  is  not  absolutd^  v.  Pittsburgh,  137  Pa.  548;  Ricketson 
ary  that  the  board  of  pubho  v.  Hilwatikee,  105  Wis.  591.  But  whea 
works  should  again  re-advertise  for  there  is  no  promaion  in  the  charter  m- 
and  receive  bids  after  such  deeignatjon.  quiring  bids  to  be  let  to  the  lowest 
The  court  said  that  it  was  incorrect  to  bidder,  although  the  chsirter  requires 
m,j  that  no  Teaaonable  bid  could  be  proposals  to  be  advertised  for,  bidders 
made  until  it  is  known  what  material  is  may  be  rei^uired  in  an  advertisement  to 
to  be  used.  The  advertisement,  or  furnish  their  own  plans  for  the  improv»- 
notice  to  contractors,  might,  ana  in  meat  instead  of  requiriog  them  to  bid 
this  case  did,  caU  for  buis  on  the  varioua  on  a  particular  plan  or  specification 
kinds  of  TnateriaU  liable  to  be  used,  and  already  adopted.  Kundinger  v.  Sagi- 
in  that  event  contractors  could  bid  as  naw,  132  Mich.  395. 
intelligently  as  if  bids  were  asked  for  In  Calijoniia,  the  contract  proposed 
on  vitrified  brick  alone  or  on  any  to  be  offered  to  competitors  cannot  con- 
other  material.  The  alternative  method  tain  a  stipulation  delegating  to  the 
adopted  was  considered  by  the  court  to  HUperintendent  of  streets  or  other  ex- 
be  more  likely  to  prevent  combination  ecutive  official  the  power  to  determine 
between  contractors  than  if  bids  were  whether  more  or  leee  work  shall  be  done 
asked  upon  any  one  kind  of  material  by  the  contiBctor  and  what  materials 
after  the  selection  thereof  had  been  shall  be  used.  Stansbury  v.  White,  121 
made  by  the  property  owners.  State  v.  Cal.  433;  Bolton  v.  Gilleran,  105  Gal. 
Birkhauser,  87  Neb.  521.  Specifica^  244;  Warren  o.Chandos,  115  Cal.  382; 
tions  for  furnishing  lights  of  2000  Ferine  CDntractirw;  Co.  v.  Pasadena, 
candle  power  on  any  plan  other  than  116  Cal.  6;  California  Improvement 
those  then  in  use,  held  to  be  sufficiently  Co.  v.  Reynolds,  123  Cal.  88;  Chase  v, 
definite  in  conjunction  with  specifica-  Scheerer,  136  CaL  248.  See  also  Dixon 
tions  for  lighting  according  to  the  v.  Greene  County,  76  Miss.  794.  But 
^sterns  in  use.  Detroit  v,  Wayne  Co.  this  does  not  prevent  the  delegation  to 
urcuit  Judge,  79  Mich.  384.  But  bid-  the  superintendent  of  streets  or  other 
dine  upon  alternative  specifications  is  officer  of  the  supervision  of  the  mere 
held  to  be  improper  in  Wisconsin,  details  of  construction  in  performing 
Stocking  p.  Warren  Bros.  Co.,  134  Wis.  the  work  under  the  specifications. 
235;114N.W.  Rep.  789.  A  fwlura  to  Haughawout  ».  Hubbard,  131  Cal.  675. 
state  in  the  notice  and  advertisement  As  to  del^ation  of  public  poweis  and 
"the  terms  and  time  of  payment"  as  trusts  generally,  see  aide,  f  96.  A 
required  by  statute  held  to  invalidate  a  chart«r  provision  that  where  the  voters 
contract.  Dyer  v.  Erwin,  106  Ga.  845;  have  authorized  the  construction  of 
Manly  Building  Co.  v.  Newton,  114  Ga.  water  works,  the  city  council  shail 
246;  Scott  V.  Crow,  121  Ga.  68.  When  inviie  written  propoeala  with  plant  ond 
competitive  bidding  is  required  by  epecificatUmt  for  the  construction 
statute,  and  a  specification  of  dredging  thereof,  is  incoofdstent  with  the  pro- 
states the  work  to  be  done  as  "about  vision  of  an  earlier  statute  requiring 
€0,000  cubic  yards"  with  extra  work  contacts  for  S500  or  more  to  be  let  to 
not  to  exceed  five  per  cent  of  the  cost,  the  lowest  responsible  bidder  after 
the  work  done  cannot  exceed  the  advertisement,  and,  when  plans  and 
amount  stated.  Otherwise,  by  advei^  specifications  are  to  constitute  a  part  of 
tising  small  contracts,  the  intent  of  the  such  contract,  to  state  in  the  notice 
statute  might  be  defeated.  Matter  of  where  the  same  may  be  seen,  and  re- 
Horris  &  Cumings  Dredging  Co.,  116  peals  such  earlier  provision.  The 
N.  Y.  App.  IMv.  257.  charter  provision  commits  to  the 
'  Ertle  V.  Leary,  114  Cal.  238;  council  a  discretionary  power  to 
Coggeshall  f.  Des  Moines,  78  Iowa,  235;  determine  which  system  is  the  best 
Packard  v.  Hayes,  94  Md.  233;  People  upon  the  plans  and  specifications  sub- 
V.  Buffalo  Ck>unty,  4  Neb.  ISO;  Haiet  nUtted  by  the  biddera,  and  introducea 
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principle  that  all  the  proceedings  must  be  of  such  a  nature  as  to 
secure  competition,  the  bid  must  conform  to  Ih^  plant,  specifications, 
and  advertisement  of  the  municipality,*  and  the  contract  entered 
into  must  also  conform  to  the  plans,  specifications,  and  advertisement. 
If  a  contract  differing  therefrom  in  terms  be  awarded  or  made,  it 
cannot  be  said  to  have  been  the  result  of  the  competition  which  the 
statute  requires,  and  it  is  invalid.'    The  rule  that  the  contract  must 

an    element    inconaiateDt    with    com-  there  nu  no  doubt  of  the  mistake  on 

petitive     bidding     upon     plans     and  the  port  of  the  bidder  and  he  made  a 

gpecificationa  previously  adopted.  Reno  prompt  declaration  of  it  as  soon  as  it 

Water,  Ac,  Co,  v.  Osbum,  25  Nev,  63.  waa  ducovered.    Moffett  Hodgkina,  Ac 

>  Osbum  V.  Lyons,  104  Iowa,  160;  Co.  v.  Rocheet«r,  178  U.  S.  373.    Wlien 

HcDermott  v.  Jers^  City,  56  N.  J.  L.  the  paving  of  a  street  is  treated  as  an 

273;   Moreland  v.  I^ssaie,  63  N.  J.  L.  entire  improvement,  a  bid  for  a  part  of 

208 '   Lake  Shore  Foimdiy  v.  Cleveland,  the  work,  e.  g,,  the   curbing,   may  be 

SOhioCir,  Ct.  671;   Hermann  o.  State,  'iffiomi.    Stimson  o.  Handley,  161  Cal. 

110hioCSr.a.504;  M&nyv.Geveland,  379;  90  Pac.  Rep.  945.     A  sealed  bid 

19  Ohio  CSr.  Ct.  58.  cannot  be  changed  after  it  is  opened. 

A  btank  bid  omitting  the  name  of  the  Chic^  v.  Mohr,  216  111.  320;  State  b. 

bidder  is  void,  and  it  is  not  rendered  Douglas  County,  11  Neb.  484;  Beaver 

valid  by  a  bond  attached,  sigped  by  p.  Blind  A^lum  Tnistees,  10  Ohio  St. 

the  contractor  and  the  sureties,  re-  97;  Boren  v.  Darke  County,  21  Ohk) 

feiriog  to  and  miaredting  the  bid.    The  St.  311. 

bid  muBt  be  in  such  form  aa  to  be  bind-  '  Inge  v.  Mobile  Board  of  Fablie 
ing  upon  its  acceptance,  otherwise  the  Woriu,  135  Ala.  187;  Montgomei;  p. 
bond  would  be  of  no  avail.  Williams  r.  Bamett,  149  Ala.  119;  43  So.  Rep.  02: 
Betpn,  129  Cal.  461.  Bid  was  held  not  Reid  v.  Clay,  134  Cal.  207;  Manhr 
to  be  invalidated  by  the  fact  that  the  BuUding  Co.  v.  Newton,  114  Ga.  245; 
priee  offered  was  written  on  an  erasure  Fells  v.  Paxton,  176  III.  318;  Wickwire 
where  the  erasure  waa  made  before  the  i*.  Elkhart,  144  Ind.  305:  Chicago 
bid  was  verified  or  submitted,  or  that  Bridge  &  Iron  Co.  t>.  West  Bay  City, 
it  is  verified  but  not  signed,  where  the  129  Mich.  65j  Naah  v.  St.  Paul,  11 
ordinance  doea  not  require  it  to  be  Minn.  174;  Diamond  v.  Mankato,  89 
signed,  but  only  to  be  verified.  Matter  Minn.  48;  Le  Toumeau  v.  Hugo,  90 
wT  Clamp,  33  Uiaa.  (N.  Y.)  250.  The  Minn.  420;  Patterson  v.  Barber  Ae- 
actioQ  ol  a  board  or  of  an  individual  phalt  Pav.  Co.,  96  Minn.  9;  Dunn  o. 
member  of  a  board  in  directing  their  McNeely,  75  Mo.  App.  217:  Paving 
engineer  to  inform  intending  bidders  Co.  v.  Ullman,  137  Mo.  543;  Turner  e. 
that  no  bid  viouUt  be  received  tohich  vxu  Springfield,  117  Mo.  App.  418;  Fair- 
not  accompanied  by  a  bid  for  Ihe  pw-  banks  Morw;  A  Co.  v.  North  Bend,  68 
diase  of  bonds,  will  not  nullify  the  con-  Neb.  560;  Mumhy  v.  Plattsmouth,  78 
tract  actually  made,  where  it  does  not  Neb.  163;  110  N.  W.  Rep.  749;  Shaw 
appear  that  any  one  was  deterred  by  v.  Trantoo,  49  N.  J.  L.  339;  Ho- 
tnia  fact  from  bidding  on  the  contract,  Dermott  v.  Jersey  Citj^,  S6  N.  J.  L. 
or  that  any  persons  would  have  bid  273;  Horeland  v.  Passaic,  63  N.  J.  L. 
without  such  condition  who  did  not  208;  Dickinaon  v.  Poughkeepde,  76 
bid  with  it,  or  that  the  bids  which  were  N.  Y.  05;  Cotter  v.  Casteel  (Tex.  Gv. 
put  in  were  any  higher  by  reason  of  App.),  37  S.  W.  Rep.  791;  Chippewa 
that  condition  than  they  would  have  Bridge  Co.  v.  Duiand,  122  Wis.  85. 
been  without  it.  Rice  v.  Uaywards,  A  chanoe  in  the  time  of  emryplelum  of 
107  Cal.  398.  the  work  beyond  that  specified  in  the 

A  bid   which  manifestly  contained  ori^nal  ordinance,  held  to  be  a  mat«iial 

mrvms  mittakes  in  tiie  figures,  whereby  variance  from  the  letting  and  to  in- 

it  was  clear  that  the  amount  the  bidder  validate    the    contract.      Osbum    v. 

would  rec^ve  if  the  bid  were  accented  Lyons,   104  Iowa,   100.     Where  bids 

and    the    work    performed    would   be  for  water  works  were  invited  upon  the 

diminiBhed  many  thousands  of  dollars,  expreti  condition  tliat  the   contractor 

does  net  ripen  into  a  contract  where  should  provide  reservoirs  capable  <it 
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conform  to  the  plan,  spedficatioD,  bid,  and  advertisem^it  applies, 
altiiough  but  one  bid  was  made,  and  although  there  is  no  allegation 
or  su^estioQ  of  fraud,'  and  although  the  change  made  in  the  con- 
tract is  to  the  advantage  of  the  city.* 

§  808.  StipnlationB  ■■  to  Hoora  oC  Labor,  Wa(«i,  and  the  ln^lo;- 
mant  of  Union  Labor.  —  Under  a  statute  or  charter  which  requires 
the  letting  of  the  contract  by  competition  to  the  lowest  bidder,  we 
have  seen  that  it  is  an  essential  element  that  all  the  steps  taken  be 
so  framed  as  to  invite  competition  and  to  assure  a  fair  award  to  the 
person  entitled  to  the  contract  on  the  bids  submitted.  We  have  else^ 
where  discussed '  the  power  of  the  legislature  to  impose  mandatoiy 
conditions  upon  the  municipality  as  to  the  hours  of  kbor,  the  wages 
paid  to  hiborers,  and  the  employment  of  union  labor,  &c.,  and  have 
seen  that  in  some  jurisdictions  at  least  statutes  specifying  the  number 
of  hours  which  shall  constitute  a  day's  labor,  requiring  the  payment 
of  a  specified  rate  or  the  prevailing  rate  of  wages,  and  limiting  the 
employment  of  persons  upon  pubhc  contracts,  either  by  the  munici- 
pality or  by  contractors  under  the  municipality,  to  members  of  labor 
unions,  are  unconetUviional  as  depriving  the  municipality  and  the 
contractor  of  liberty  and  property  without  due  process  of  law,  or  as 
class  legislation,  or  as  tending  to  create  a  monopoly.  The  same 
principlea  render  invalid  provisions  in  ordinances  and  resolutions 
providing  for  improvements,  or  in  the  specifications  upon  which  bids 
are  invited,  or  in  the  contracts,  requiring  the  employment  of  union 
labor  only,  or  limiting  the  contracts  to  such  persons  as  are  able  to 
show  the  union  label*  or  restrictiog  the  hours  of  labor  on  the  part  of 

■toring  a  water  supply  for  one  hundred  work  could  have  been  obtained,  or 
days'  delivery  at  the  rate  of  fifty  mil-  that  the  biddinx  of  the  contractor  was 
lion  gallons  per  day,  the  contract  can-  influeoced  by  knowledge  of  the  can- 
not be  awarded  to  a  bidder  for  the  tract  proviaion. 

reason   that   he   offered  to  provide   a         '  Le  Toumeau  e.  Hugo,  90  Hinn. 

storage    capacity    sufficient    for    two  420- 

Kundied  and  fifty  days.     Van  Reipen         *  Inge  v.   Mobile  Board   at   PubUc 

V.  Jersey  Citv,  58  N.  J.  L.  262.    Where  Works,  135  Ala.  187.    See  also  Loucb- 

propoeals  aavertised  required  bidders  beim  v.  Philadelphia,  213  Pa.  100.  But 

to  guarantee  rubber  hose  for  six  years,  nee  Hankato  v.  Barber  Asphalt  Fa  v.  Co.. 

a  contiact  give:^  to  a  bidder  other  than  142  Fed.  Rep.  329,  where  it  was  hela 

the  lowest  tor  the  reason  that  he  offered  that  changes  which  did  not  confer  any 

to  warrant  the  hose  for  nine  years  is  benefit  on  the  contractor  and  did  not 

void.     Shaw  v.  Trenton,  49   N.  J.  L.  prejudice  the  city  did  not  vitiate  the 

339.      See   also   McDermott  v.   Jeraey  contisct. 
CSty,  66  N.  J.  L.  273.    But  in  Wells  v.        '  Anto,  S  118. 
People,  201  m.  435,  it  was  held  that  a        •  Atlanta  v.   Stdn,   111  Ga.   789; 

contract  for  a  street  improvement  was  Adams  v.  Brenan,  177  lU.  194 ;  Holden 

not  invalid  because  it  provided  (or  the  v.    Alton,    179    III.    318;     Chicago   v. 

depogii  of  a  sum  necessary  to  do  the  Hulberl,  205  111.  346,  364;    Lewis  v. 

work  at  prices  specified,  where  it  did  Detroit  Board  of  Education,  139  Mich, 

not  appear  that  a  lower  bid  for  the  306;  Paterson  Chronicle  Co.  v.  Pat«r- 
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the  employees  of  the  contractor  to  eight  hours  a  day,  and  providing 
diat  the  contract  should  be  forfeited  for  a  breach  of  the  condition,* 
or  prohibiting  the  employment  of  any  person  or  persons  other  than 
native-born  or  naturahzed  citizens  of  the  United  States,'  or  specify- 
ing or  controlling  the  wages  to  be  paid  by  the  contractor  on  the  job,' 
or  requiring  all  the  stone  used  in  the  improvement  to  be  cut  within 
the  limits  of  the  State.*  If  a  taxpayer  acts  promptly,  he  may  enjoin 
the  city  from  entering  into  or  carrying  out  such  a  contract,  and  the 
fact  that  he  was  a  competitor  in  the  bidding  does  not  affect  bis  ri^t 
to  relief.*  To  obtain  relief  after  the  contract  has  been  entered  ifila  and 
at  a  time  when  the  party  complaining  is  resisting  the  pajrment  of  an 
assessment  upon  his  property,  the  property  pvmer  must  show  that 
provisions  restricting  competition  and  injurious  to  the  public  act- 
ually entered  into  the  competition  in  some  way,  but  he  need  not 
show  that  such  provisions  increased  the  cost  of  the  work.*  But 
inasmuch  as  these  provisions  are  contrary  to  law,  they  may  be  dis- 

wm,  66  N.  J.  L.  129;   Elliott  v.  Pitts-  The  bid  of  the  Uneeat  retptmsOie  bidder 

buish,  6  Pa.  Dist.  Rep.  455;  Harahall  cannot  be  rejected   and  a  higher  bid 

&  Bruce  Co.  e.  Nashvilie,  109  Tenn.  Etccept«d  on  the  ground  that  tee  latter 

495;    Jacobs  v.  Cohen,  99  N.  V.  App.  bidder  emptoys  home  labor  in  the  per- 

Div.  481.    See  also  Mills  v.  U.  9.  Print-  formance  of  t'he  contract.    McDonough 

ing  Co.,  99  N.  Y.  App.  Div.  606.    An  v.  Waahington  Boro,  20  Pa.  County 

ordinanee  providing  that  aft«r  its  pas-  Ct.  Rep.  3i5. 

sage  dU  city  printing  should  be  awarded  ■  A   provision   in  specifications   re- 

and  let  only  to  those  printing  houses  quiring  the  conttsctor  to  p&y  no  num 

and  shops  employing  union  ItAor  or  a  less  aum  for  bis  labor  than  that  stipu- 

uAmA  eovld  Mhow  the  union  labd,  was  lated   therein   is   inconaistect   with   a 

held    to    be   iUesal,   and    a    contract  statute  requiring  the  work  to  be  let  to 

awarded  to  a  bidder  whose  bid  was  not  the  lowest  responsible  bidder.    Fmme 

the  lowest,  passing  over  a  bidder  whose  «.  Felix,  167  Pa.  47.    See  also  State  v. 

bid  was  the  lowest,  but  who  did  not  Norton,   7   Ohio   Dec.   354.      Statutes 

employ   union   labor,   and   could   not  requiring  contraett  /or  jniblic  v>ork  to 

■how  the  union  label,  was  held  to  be  stipulate  for  the  payment  of  laborers 

invalid.    Holden  v.  Alton,  179  III.  313.  at  not  less  than  the  prevuling  rat«  of 

An  ordinance  requiring  the  employment  wages  in  the  locality  held  iinconatitu- 

of  union  labor  is  invaUd  although  the  tional.    People  v.  Coler,  166  N.  Y.  144, 

charter  does  not  require  contracts  to  aff'K  56  N,  V.  App.  Div.  93;  Knowlee 

be  let  to  the  lowest  bidder.    Atlanta  e.  v.   New  York,   37   N.    Y.   Misc.    195; 

Stein,  111  Ga.  789.  Heyera  v.  Pennsylvania  Steel  Co.,  77 

'  FUke  e.  People,  188  ni.  206:  Mo-  N.    Y.    App,    Div.    307;     People    v. 

Cbeoney  r.  People,  200  111.  146;   Sweet  Featherstonhaugh,  172  N.  Y-  112. 

«.    People,   200    111.    536;     Glover  v.  *  People  v.    Color,    166   N.    V.    1. 

People,  201  HI.  545;    People  v.  Coler,  Contra:  Allen  ti.  Labsap,  138  Mo.  692. 

166  N.  Y.  1;    People  v.  Feathenton-  See  also  St.  Louis  Quarry  &  Const.  Co.  v. 

haugh,   172  N.  Y.  112;    CleveUnd  v.  Von  Versen,  81  Mo.  App.  619. 

Clement  Bros.  Const.  Co.,  S7  Ohio  St.  ■  Fiahbum  v.  Chicago,  171  111.  338; 

197;  ante,  S  118.  Adams r.  Brenan,  177  III.  194;   Holden 

'  Inge  V.  Mobile  Board  of  Public  ti.  Alton,  179  111.  318;  Lewis  v.  Detroit 

Works,    135   Ala.    187;    McChesney  t>.  Board  of  Education,   139  Mich.   306; 

People,  200  III.  146;  Sweet  v.  People,  Harahall  &  Bruce  Co.  v.  Nashville,  109 

200  ni.  636;  Glover  c.  People,  201  111.  Tenn.  495. 

645;  Chicago  •.  Hulbert,  205  111.  340,  •  McChesney  v.  People,  200  HI.  146; 

864;    Frame    v.    Felix,    167  Pa.  47;  Wells  n.  People,  201  lU.  435.    See  also 

Fbibdelphia  v.  UcLioden,  205  Pa.  172.  Allen  t>.  Labsap,  188  Mo.  692. 
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r^arded  b;  the  partiea  contracdng  under  the  principle  that  eveiy 
person  is  presumed  to  know  the  law  and  to  obey  it'  If  the  facts 
disclose  that  the  unlawful  provisions  were  in  fact  ignored  by  the  com- 
petitors and  did  not  affect  the  bidding,  or  tend  to  injure  the 
municipality  or  the  property  owners  liable  for  the  cost  of  the 
improvement  in  any  way,  the  validity  of  the  contract  is  not  affected 
thereby,  or  the  right  of  the  municipality  to  enforce  a  special  assess- 
ment deatroyed.*    The  hanulessneas  of  such  an  ill^al  provision  is 

>  UaishaU  &  Bruce  Co.  v.  Nashville,  ordinance  were  enforced  in  the  bidding, 
109  Tenn.  4S5;  Chicago  c.  Hulbert,  or  that  bidders  were  required  or  in- 
20S  lU.  346,  364.  vited  to  bid  upon  such  specification, 

'  In  Hamilton  v.  People,  104  111.  133,  or  with  notice  that  it  would  be  InBerted 
there  was  a  douse  in  the  tpecifkatuma  in  the  contract.  It  was  held  that  the 
by  which  it  was  agreed  that  the  con-  objection  was  unavailing.  To  the  same 
tractor  should  not  employ  or  pennit  effect,  McChesney  v.  People,  200  III. 
to  be  employed  other  than  native  bom  146;  Sweet  v.  People,  200  III.  £36; 
or  natuToliied  eitUens  of  the  United  Doyle  v.  People,  207  lU.  75;  Wells  v. 
States.  The  clause  was  not  found  in  People,  201  111.  43S.  But  an  aUega- 
the  ordinance  providing  for  the  ini'  tion  that  provisions  in  the  specifica- 
provement,  nor  in  any  general  or  tiona  for  a  local  improvement  upon 
special  ordinance  of  the  city,  and  it  which  the  oontractore  were  obliged  to 
was  not  shown  that  tbera  was  any  such  base  their  bida  limited  the  hours  til 
reauirement  in  the  advertisements  for  labor  under  a  penalty  of  forfeiture  of 
bias,  or  that  the  bidders  knew  of  it.  It  the  contract  by  reason  of  which  the 
waa  held  that  the  mere  fact  that  such  a  com^ition  in  bidding  was  unduly 
clause  was  found  among  the  sped&ca-  reatncted,iBasufficientiul^ationofthe 
tions  was  not  sufGcient  evidence  that  it  illegaUty  of  the  letting.  Glover  v. 
entered  into  the  bidding  in  any  way.  People,  201  111.  645.  In  DaWolf  v. 
In  Givins  v.  People,  194  111.  160,  a  liJee  People,  202  HI.  73,  it  was  held  that 
vrovttiim  in  the  contract  was  mcide  the  ill^al  proviaionB  in  the  contract  for  a 
Daaia  of  an  objection,  but  it  was  not  public  improvement  limiting  the  hourt 
shown  that  it  waa  a  requirement  in  of  labor  and  prohibiting  the  employment 
bidding  for  the  work,  and  the  fact  that  of  alien  labor  did  not  vitiate  the  aaseas- 
it  was  eoKrafted  on  the  contract  was  ment,if  they  were  not  to  be  found  in  the 
not  considered  sufficient  to  prove  that  specifications  upon  which  the  bids 
it  could  have  affected  the  cost  of  the  were  based.  InQaKe  n.  People,  207  III. 
improvement.  In  Grey  v.  People,  194  SI,  it  wb«,  however,  held  that  where  the 
III.  480,  it  was  shown  that  the  seneral  specificatioDS  for  a  local  improvement 
ordinance  of  the  city  required  that  all  contained  provisions  for  an  eight-hour 
Uds  for  public  work  in  Chicago  should  day  and  against  employing  alitn  labor, 
contain  a  clause  binding  the  bidder  to  and  such  prDviaions  are  referred  to  in 
Air«  ordy  members  of  lt£or  unions.  It  the  advertisement  for  the  bid,  and 
was  not  shown,  however,  that  the  made  a  part  of  the  contract,  the  pre- 
ordinance  was  enforced,  or  that  the  pro-  sumption  arises  that  they  entered  into 
vision  entered  into  the  competition  ao  the  competitive  bidding,  although  this 
aa  to  exclude  bidders  who  employed  or  preaumptjon  may  be  rebutted.  See 
desired  to  employ  persons  not  members  also  Ga«e  *.  People,  207  111.  73;  Ryan 
of  labor  unions.  The  ordinance  waa  t>.  People,  207  111.  74.  The  contract  for 
r^arded  as  unconatitutional  and  void,  a  street  improvement  stipulating  for 
but  it  was  held  that  the  proof  was  not  an  eight-hotir  day  and  that  no  Chineie 
sufficient  to  connect  it  with  the  bidding  sh/nM  be  emj^oyed  upon  the  work,  held 
for  the  work.  In  Treat  v.  People,  195  not  to  be  invalid  where  it  did  not  ap- 
Dl.  19S,  provimons  of  a  genei^  ordi-  pear  that  the  contract  price  was  M- 
nance  and  of  the  contract  limiting  th«  fected  by  the  stipijation.  Hellman  v. 
hours  of  labor  and  prohibtting  the  env-  Shoulters,  114  Cal.  136.  In  St.  Louia 
ployment  of  alien  laborers  were  made  Quarry  ft  Const.  Co.  v.  Frost,  90  Mo. 
the  baws  of  an  objection.  It  was  not  App.  677,  an  ordinance  reqairing  all 
shown  that  the  requirements  of  the  «bMM  (o  he  dretatd  within  the  Stale  wm 
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peculiarly  apparent  when  it  is  inserted  in  the  contract  pursuant  to 
a  atatutoiy  requirement  a^  the  statute  has  been  held  to  be  invalid 
by  the  court  of  last  resort  of  the  State.  Under  such  circumstances 
it  cannot  be  regarded  as  affecting  the  letting  of  the  contract  in  any 
way,  or  its  vahdity.*  After  a  contract  has  been  entered  into  by  a 
contractor  containing  one  of  these  illegal  stipulations,  and  if  the  work 
has  been  performed,  payment  of  the  contract  price  cannot  be  resisted 
on  the  ground  that  he  violated  such  provi^on.  Such  a  stipulation 
is  not  binding  on  the  contractor  and  may  be  ignored  by  him.* 

held  not  to  invalidate  a  contract  when  '_  An  advertisement  contained  a 
the  evidNice  ^owed  that  it  did  not  notice  that  all  work,  before  acceptance, 
either  reatrict  biding  or  increase  the  mujf  bear  the  union  iabd.  The  con- 
ooat  of  the  improvement.  tractor  specified  in  his  bid  the  good* 
'  In  People  o.  Feathentonhaugh,  to  be  funuBhed,  item  by  item,  and 
172  N.  Y.  112,  specifications  were  pro-  offered  to  funuBh  them,  but  made  no 
pared  prior  to  diM^on  c^  the  Court  of  express  stipulation  to  attach  the  union 
AppeolB  of  New  York  holding  the  pro-  label.  The  court  held  that  the  provi- 
visiOQ  of  the  New  York  Lobar  Lav  re-  aon  of  the  contract  and  advertisement 
quiring  the  paj/tnerU  of  tht  prevailing  rate  that  the  gooda  should  bear  the  union 
of  (MUM  to  be  unconatitutional  and  void,  label  was  invalid  and  void;  that  the 
The  bids,  however,  were  not  made  and  bidder  was  not  bound  by  the  provision, 
handed  up  until  after  its  decision  to  and  might  ignore  it  in  making  his  bid, 
that  effect.  Before  the  bids  were  made,  and  refuse  to  comply  ^ith  it  in  execute 
notice  was  given  to  the  contractors  ing  bis  contract.  The  majority  of  the 
that  the  oranmission  would  not  enforce  court  was  further  of  the  opinion  that 
the  provisions  of  the  Labor  Law,  which  the  insertion  of  the  provision  in  the 
hasbeendeclareduttconstitutional.and  contract  and  advertiaement  could  not, 
that  the  coromiwion  would  not  enforce  in  the  absence  <rf  proof,  be  presumed  to 
an^  of  the  proviaons  of  that  law  which  have  interfered  with  compedtive  bid- 
might  thereafter  be  declared  uncoU'  ding,  since  all  bidders  must  have  been 
stitutional.  The  contract  entered  into  assumed  to  have  known  that  the  con- 
only  orovided  that  the  contractor  dition  was  illegal  and  could  not  be  en- 
should^  eatisfactorily  comply  with  all  forced;  and  therefore  the  contract 
the  provisions  of  the  labor  law  of  the  and  bid  should  be  treated  as  though  no 
State  which  "may  now  be  m  force."  such  condition  had  been  attached  to 
It  was  held  that  inasmuch  as  the  court  them.  The  contractor  having  per- 
had  held  the  provisions  oiF  the  labor  formed  the  contiact  according  to  the 
law  relating  to  the  prevailing  rate  of  specifications  except  as  to  the  ill^al 
wages  to  be  invalid  prior  to  the  making  requirements  as  to  the  label,  the  city 
of  the  oontract,  it  was  not  in  force  at  was  bound  to  accept  and  pay  for  the 
the  time  the  bids  were  made  or  the  con-  goods,  and  the  contractor  was  entitled 
tract  executed;  that  at  that  time  con-  to  recover  the  contract  price.  Haishall 
tractors  must  be  preeunted  to  have  &  firuce  Co.  v.  Nashvdle,  109  Tenn. 
known  the  law,  and  consequently  to  495.  In  People  v.  Coler,  166  N.  Y,  1, 
have  known  tbiat  the  provision  with  a  tmmieipal  eontraet  for  grading  a,  public 
respect  to  the  rate  of  wagee  whs  un-  street  contained  an  invalid  stipulatium 
oonsUtutional:  that  they  were  deemed  Hiai  Ac  vxnild  pay  the  •prmaiiing  rate  of 
to  have  made  their  bids  with  this  maga  in  the  locality,  and  that  if  he 
understanding,  independently  of  any  failed  to  pay  such  rate  d  wages  the  con- 
notice  which  was  given  to  them  by  the  tract  should  be  void.  It  was  held  that 
commisMoners;  and  that  inasmuch  as  the  fact  that  the  contractors  stipulated 
it  appeared  that  their  bid  was  not  in-  that  the  contract  should  be  void  in  the 
creased  by  the  provisions  of  the  Labor  event  of  a  violation  of  the  statute 
Law  which  were  held  to  be  invalid,  was  no  defence  to  a  proceeding  to 
these  provisions  might  be  eliininat«d,  compel  payment  by  the  city,  dnce  the 
and  the  contract  might  stand  unim-  obligation  and  Isf^  effect  cd  a  promise 
paired  and  in  full  force  and  effect  or  engagement  imported  into  a  contract 
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§  809.  Nweiiity  and  Snffldenoy  at  AdvartUement.  —  The  purpose 
of  a  statute  requirmg  the  letting  of  bids  to  the  lowest  bidder  is  to 
invite  competitktn,  and  to  that  end  publicity  of  the  intentioo  to  let  the 
contract  is  of  the  essence  of  the  proceeding.  Hence,  any  ttatvtory 
provincms  Teqyxring  adveriiaement,  or  specifying  its  nature,  are  usually 
to  be  regarded  aa  mandatory,  and  a  failure  substantially  to  comply 
with  their  requirements  is  sufficient  to  avoid  the  contract.'  When 
the  ataiide  does  not  prescribe  the  time  or  the  method  of  adv^tis^ 
ment,  these  matters  are  left  to  the  discretion  of  the  city  council  or 
of  the  board  entmsted  with  the  duty  of  making  the  contract.* 

by  force  of  a  statute  depends  upon  the  App.  26;  Windaor  v.  Des  Moines,  101 

validity  of  the  law,  and  Buch  a  stipula-  Iowa,  343;  Oebum  v.  Lyoaa,  104  Iowa, 

tbn  cannot  survive  the  statute  upon  160;    Polk  v.  McCartney,    104  Iowa, 

which  it  is  founded,  but  tallfl  with  it.  567;     State   v.    King,    109    La.    799; 

A   Bimilar   decision   was   rendered    in  Bowditch  n.  Boston,   164   Moss.    107; 

People  V.  Coler,  1G6  N.  Y.  144,  where  Heidelbenr  v.  St.  Francois  County,  100 

the  contract  contained  an  invaUd  pro-  Mo.  S9 ;   People  v.   BufTalo  County,  4 

vision  IjiTtiting  the  contnctor  to  the  Neb.  1£0;    Fulton  v.  Lincoln,  9  Neb. 

use  of  tlOTM  cut  and  dretted  mihin  the  35S;  State  e.  York  County,  13  Neb. 

Stata.    To  the  same  eSect,  see  Qev^.  57;    State  v.  Saline  County,  19  Neb. 

land  V.  aement  Bros.  Const.  Co.,  67  253;    State    jr.    CorneU,    62   Neb.    25, 

Ohio  St.  197.    In  proceeding  to  improve  37;   Furttanks,  Mono  &  Co.  v.  North 

-    '---\  a  dty  council  entered  into  a  Bend,  68  Neb.  560  ;    Van  lUipen  t 

"        '  '  Jersey  aty,  68   N.  J.  L.  262;    Jem 

;  City  Board  of  Finance  v.  Jersey  CSt 

I  67  N.  J.  L.  452;  Schuram  v.  Seymou 

J  24  N.  J.  Eq.  143;  La  France  Engine 

width  not  lees  than  thirteen  feet  and  Co.  v.  Syracuse,  33  N.  Y.  Hiac.  616; 
otherwise  improve  said  street,  and  McQoud  v.  Columbus,  64  Ohio  St.  439; 
binding  the  contradon  for  the  improve  Lancaster  v.  Miller,  58  Ohio  St.  658; 
ment  to  thip  aU  material  tor  the  improiw-  Breath  v.  Galveston,  02  Tex.  454. 
menl  over  the  railroad,  the  lailroad  Although  it  may  be  the  duty  of  the 
company  was  also  to  make  certain  council  to  itself  award  the  contract,  it 
improvements  oa  the  street.  The  may  authorize  a  conunittee  to  adver- 
onunance  and  contract  for-  the  im-  tise  for  bids.  Fayette  v.  Rich,  122  Mo. 
provement  made  no  reference  to  this  App.  145.  Although,  under  a  general 
agreement,  but  left  the  contracton  denial,  proof  might  be  competent  that 
entirely  free  to  purchase  the  material  no  advertisement  for  proposals  had 
for  the  improvement  from  whom  they  been  made,  evidence  that  the  advertise* 
pleased,  and  to  transport  the  same  over  ment  had  not  been  published  a  sufficient 
whatever  railroad  they  might  select.  It  number  of  timea  was  held  inadmissi- 
was  held  that  the  agreement  with  the  ble  under  a  general  denial,  under  the 
railroad  company  was  invalid  so  far  as  rule  that  where  a  contract  is  valid  on 
it  provided  that  the  council  should  its  face,  its  illegality  on  account  of 
Und  the  oontrectore  to  ship  the  extraneous  facts  must  be  specially 
material  over  the  railway;  thatthecity  pleaded.  Hunt  v.  New  York,  47  N.  Y. 
evidently  r^arded  it  as  invaUd;  and  App.  Div.  295.  See  also  Taber  *. 
that  the  ordinance  and  contract  to  Ferguson,  109  Ind.  227.  Siifficieney  of 
improve  the  street  being  entirely  adwriiaement  under  statute,  see 
independent  of  and  making  no  refer-  Bradley  v.  Van  Wyck,  65  N.  Y.  App. 
enee  to  eaid  agreement,  th^r  vahdity  Div.  293.  Suffideney  of  order  for  re- 
did not  dep^id  thNeon  in  any  way,  advertisement  under  statute,  see  Ellii 
and  therefore  the  ordinance  and  con-  v.  Witmer,  134  Cal.  249, 
tract  were  not  ill^al  and  void  on  ■  Duffy  o.  Saginaw,  106  Mich.  335. 
account  of  sud  agreement.  Cason  v.  Receipt  of  the  bids  by  a  board  of  public 
Lebanon,  153  Ind.  667.  works  raises  a  presumption  that  the 
■  BoHuth  V.  HdSillicuddy,  19  Ind.  board  ratifies  the  act  of  its  clerk  in 
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§810.  Opening  Bids;  Awarding  tbe  ContiKt.  —  Siatvtory  pro- 
vinona  regulating  the  time  and  manner  of  opening  the  hida,  e.  g., 
that  they  be  opened  in  open  session  of  the  council,  or  in  the  presence 
of  designated  officials,  are  intended  for  the  protection  of  the  public 
interests  and  are  mandatory.  A  failure  substantially  to  comply 
therewith  is  sufficient  to  aToid  the  contract.'  After  the  bids  hare 
been  opened,  the  officers  of  a  city  are  entitled  to  reasonable  time  for 
comparison  and  the  calculation  necessary  to  enable  them  to  ascertain 
who  is  the  lowest  or  most  favorable  bidder.*    After  the  opening  of 

maldiig  the  advertuement,  and  also  City  Street  Imp.  Co.  v.  Laird,  138  Cal. 
detenmnea  that  the  advertisement  bv  27 )  People  v.  uiler,  36  N.  Y.  App.  IMv. 
the  clerk  was  for  a  sufficient  period.  401.  Where  the  ordinance  provided 
Duffy  t>.  Sagjoaw,  106  Micii.  335;  that  advertisements  for  bids  should 
Boniteau  v.  Detroit,  41  Uich.  116.  specify  the  time  when  and  place  where 
Where  no  provisioa  of  the  statute  such  bids  should  be  opened,  but  the 
prescribes  tlie  time  or  method  of  advertisement  contained  no  such  state- 
advertisement,  failure  of  a  conunittee  ment,  and  the  proof  showed  that  the 
to  comply  with  a  dty  ordinance  does  bids  were  opened  at  the  expiration  irf 
not  invahdate  the  contract,  if  the  city  the  time  for  receiving  them  in  public  in 
council  should  see  fit  to  enter  into  it.  presence  of  the  bidders,  and  that  it  had 
The  whole  matter  of  notice  rests  in  the  always  been  the  custom  of  the  board 
disotetion  of  the  council,  and  it  may  to  open  bids  at  such  time,  it  was  held 
dispense  with  the  requirements  whica  that  no  one  was  deprived  of  any  light, 
it  has  imposed.  Accordingly  held  that  and  that  the  proceeding  were  not  in- 
a  contract  made  by  the  city  council  validated  by  the  techmcal  departure 
was  valid,  atthougn  only  mne  days'  from  the  provisions  of  the  ordinance, 
notice  was  given,  where  the  council  had  Cass  Farm  Co.  v.  Detroit,  124  Mich, 
directed  that  ten  days'  notice  should  433.  Requirements  of  the  rules  and 
be  given.  Augusta  v.  McKibben,  22  r^ulations  of  a  city  department  that 
Ky.  Law  Rep.  1224;  60  8.  W.  Rep.  bids  shall  be  opened  immediately  on 
291.  Where  the  engineer  under  au-  the  expiration  of  the  time  limited  for 
thority  from  the  council  advertised  for  receiving  them  do  not  render  the 
bids  and  fixed  the  date  when  the  bids  proceedings  invalid,  merely  becatise 
would  be  received  and  opened  without  the  opening  of  the  bids  is  delayed  for 
being  authorized  to  fix  such  date,  it  was  a  day  to  bnng  together  all  the  officers 
held  that  it  was,  under  the  statute,  the  chained  with  the  duty  of  examining 
duty  of  the  council  to  fix  the  date  or  ex-  the  bide.  UcCord  v.  Lauterbach,  91 
pressly  authorize  the  engineer  to  do  so,  N.  Y.  App.  Div.  315. 
and  that  the  advertisement  was  invalid,  *  A  charter  provision  requiring  bids 
and  did  not  sustain  any  contract  based  to  be  opened  in  the  presence  of  the 
upon  it.  Pennsylvania  Co.  v.  Cole,  132  common  council  on  a  day  named  in  the 
Fed.  Rep.  668.  Where  a  statute  directs  notice  or  upon  such  subsequent  day  as 
the  council  "to  cause  notice"  of  work  the  common  council  may  adjourn  to, 
to  be  posted  and  advertised^  but  does  and  that  "the  common  council  shall 
not  direct  that  the  council  itself  shall  then  determine  which  proposal  is  most 
fix  the  time  within  which  the  proposals  favorable,"  does  not  require  that  the 
shall  be  presented,  it  is  not  a  valid  det«rminaIion  shall  be  made  inunedi- 
objection  to  the  advertisement  that  ately  upon  the  opening  of  the  bids  and 
the  time  of  presentation  of  the  bids  is  before  the  council  adjourns.  Lilienthal 
fixed,  not  by  the  council,  but  by  the  «.  YonkerB,  6  N.  V.  App.  Div.  138, 
clerk.  Belser  v.  AUman,  134  Cal.  399.  afPd  154  N.  Y.  766;  "fingue  v.  Port 
If  advertisement  is  had  for  the  pro-  Chester,  101  N.  Y.  294.  The  ptesump- 
acribed  period,  it  is  suffident,  although  tion  tliat  official  duty  was  regulariy 
the  notice  did  not  fix  a  time  or  place  for  performed  attaches  to  the  opening  of 
receiving  proposals.  Becket  v.  Horse,  bids,  and  it  will  be  presumed  tliat  the 
4  Cal.  App.  228.  bids  considered  were   received   within 

'  Edwards  v.  Berlin,  123  Cal.  644;  the  time  prescribed  in  the  advertise- 
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the  bids,  the  ascertainmeiit  of  the  lowest  or  most  favorable  bidder, 
and  the  adoption  of  a  resolution  that  the  contract  be  awarded  to  him, 
does  not  mcJce  a  complied  cordract  between  the  municipality  and  the 
bidder  when  the  charter  requires  that  all  contracts  relating  to  city 
afiFairs  shall  be  in  writing,  or  when  the  adTertisement  so  specifies,  or 
when  some  further  step  remains  to  be  taken,  and  some  discretion 
is  still  left  in  the  ofGcers  of  the  municipality  to  ascertain  the  respon- 
sibility of  the  bidder,  or  to  satisfy  themselves  of  the  expediency 
and  desirability  of  contracting  with  him.'  When  the  contract  has 
once  been  avxtrded  under  a  proviso  that  the  bidder  should  furnish  a 
satisfactory  bond  and  sign  the  contract,  it  has  been  held  that  the 
adoption  of  a  resolution  rescinding  the  award  for  failure  of  the  bidder 
to  comply  with  the  conditions  and  awarding  the  contract  to  the  next 
lowest  bidder  is  the  exercise  of  a  quasi-Judicial  function,  and  it  is 
necessary  to  its  validity  that  the  lowest  bidder  should  have  an  op- 
portunity afforded  him  of  being  heard  bdore  such  action  is  taken.' 

ment,  idthough  the;^  were  not  opemed  jected,  and  the  work  readvertised. 
and  considered  until  after  that  tima  The  awarding  of  the  contract  on  the 
hftd  elApaed.  WiUiama  v.  Berpn,  120  part  of  the  officer  to  one  of  Beveial 
Cal.  401.  bidden  leguirea  the  exercise  of  judg- 

'  Peoples  Paasenger  R.  Co.  v.  ment  find  oiacretion,  sad  the  duty  to 
Hemphie  CHty  R.  Co.,  10  Wall.  (U.  B.)  examine  the  proposals  and  award  the 
38;  Hann  v\  Rochester,  20  Ind.  App.  contract  ia  judicial  in  its  nature  and 
12;  Dunham  v.  Boston,  12  Allen  character  and  the  awani  is  the  result 
niass.),  375;  Edge  Moor  Bridge  of  a  judicial  act. 
Works  0.  Biutol  County,  170  Haas.  Pkindff  offered  to  sell  land  to  the 
528;  Starkey  v.  Hinneapolis,  10  Minn,  city  at  a  definite  price  and  the  city 
203;  Eads  V.  Carondelet,  42  Mo.  113;  authorities  voted  to  purchase  it.  Itwas 
Jersey  City  Water  Com'n  «.  Brown,  32  held  that  Ae  amtrad  ■una  complete,  and 
N.  J.  L.  S04;  Erving  v.  Mayor,  Ac.  of  that  the  seller  might  enforce  the  same 
New  York,  131  N.  Y.  133;  SUte  v.  epecifically  agwnst  the  city.  The 
Noyes,  2S  Nev.  31;  Hepburn  t>.  existenoe  of  the  contract  was  sustMned 
Phfladelphia,  140  Fa.  St.  335;  He-  in  thia  case  upon  the  ^und  that  the 
Ubdub  n.  Philadelphia,  201  Pa.  3t.  619 ;  vote  of  the  dty  authontiea  imported  a 
Smart  v.  Philadelphia,  205  Pa.  St.  326;  contract  and  needed  no  furtlier  act  on 
Hamilton  v.  Chopard,  0  Wash.  352.  the  part  of  the  city,  McUanus  v. 
Contra:  Ft.  Hadiaon  v.  Moore,  100  Boston,  171  Mass.  152.  But  where 
Iowa,  476.  In  Elrving  v.  Mayor,  Ac.  of  plaintiff  offered  to  sell  a  plot  of  land,  or 
New  York,  131  N.  Y.  133,  the  city  any  part  thereof,  to  a  board  of  trual«ea 
charter  required  that  the  contract  of  a  public  fund,  and  the  trustees  voted 
should  be  let  to  the  lowefrt  bidder,  but  that  the  chairman  of  the  boaid  be 
the  court  held  that  the  mere  fact  that  authorised  to  purchaae  on  the  tetma 
a  party  who  has  made  propoaala  for  statedfiveacreaof  the  land  offered,  and 
public  work  ia  the  lowest  bidder  and  be  authorized  to  make  the  necessary 
KDOwa  tliat  fact  does  not  necessarily  draft  on  the  city  treasury  for  the  pui^ 
entitle  him  to  the  contract,  and  does  chase  price,  it  was  held  that  there  woe 
not  constitute  an  award  to  him  of  such  no  contract,  but  merely  an  expression 
contract  within  the  meaning  of  the  law  of  a  determination  to  buy  the  land  and 
requiring^  the  letting  of  work  upon  an  authorisation  to  an  agent  to  make 
competitive  bids.  The  offleer  awarding  the  purcliase.  Madden  t).  Boston,  177 
the  eontrael  may  deterrnine  that  the  Mass.  350. 
interarts  of  the  city  will  be  best  aub-        ■  Stanlef  v.  Possaio,  60  N.  J.  L.  302. 
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Where  a  bidder  accompanies  hia  bid  for  the  perfonnance  of  a  public 
work  with  the  deposit  of  a  certain  sum  undo'  an  agreement  to  forfeit 
the  sum  deposited  in  case  of  his  neglect  or  refusal  to  enter  into  the 
contract  for  the  worlE,  and,  without  default  on  the  part  of  the  board, 
he  faib  to  execute  the  contract,  he  cannot  recover  back  his  deposit, 
and  the  board  may  declare  the  same  forfeited.' 

§  811.  Acuptanu  ud  B«j»etlon  td  Bldi.  —  In  the  absence  of  any 
tiatvtory  Teetrietion  upon  the  power  to  contract,  the  selection  of  a 
contracting  party  rests  within  Uie  discretion  of  the  municipalitT,  and 
if  the  charter  does  not  expressly  require  that  contracts  ^11  be  let 
to  the  lowest  bidder,  the  action  of  Uie  municipality  acting  through 
its  officers  in  accepting  a  bid,  whether  it  be  the  lowest  or  not,  rests 
within  the  discretion  of  the  designated  officials,  and  their  determina- 
tion will  not  be  interfered  with  so  long  as  they  act  in  good  faith.*  If, 
however,  the  statute  requires  that  the  contract  skaU  be  awarded  to  the 
lowest  bidder,  no  contract  can  be  let  to  any  person  other  than  to 
the  lowest  bidder.'  But,  even  under  such  a  statutory  proviaon, 
the  municipality  is  not  compelled  to  make  a  contratA  with  the 
lowest  bidder;  while  no  contract  can  be  let  to  any  other  person, 
the  body  or  officers  awarding  the  contract,  acting  in  good  faith, 
may  refuse  to  award  it  to  the  lowest  bidder  if  they  deem  it  for  the 
best  interests  of  the  city  to  do  so,  and  they  may  reject  all  the  bids 


.  BoArd  of  Education,  Coward  b.  Bayonne,  67  N.  J,  L.  470; 

9S    111.    App.    100;     Horg&n    Park   d.  Kraft  v.  Weehawken  Board  of  Bduca- 

GahaD,  136111.  615.    Under  the  Mt««M-  tion,  37  N.  J.  L.  512;    Hiddls  V&Uey 

fvppi  constitution,  a  municipality  con-  Trap  Rook  Co.  v.  Freeholders  of  Morris, 

not   icfund   money   deposited   with   it,  70  N.  J.  L.  623;    Hurray  tr.  Bayonne, 

forfeited  by    the    depoaitor'B   breach  73  N.  J.  L.  313;    63  AtL  Rep.  81; 

(rf  contract    to  peifonn    the    public  Terrell  v.  Strong,  14  N.  Y.  Misc.  258; 

work,  nor  can  it  donate,  the  money  to  Walter  v.  McClellan,  113  N.   Y.  App. 

another    contractor    who     hsa     com-  Div.  295, 303;   Philadelphis  v.  Pembei- 

pletod  the  work.    The  money  becomei  ton  208  Pa.  214,  218;  Waco  v.  Cham- 

the  propert,y  of  the  municip&llty  for  beiiaia,  92  Tex.  207;   North  Yakima  d. 

general  pumoses,  and  can  only  be  ex-  Scudder,  41  Wash.  15.    See  also  Santa 

pended  under  a  specific  appropriation.  Rosa  Lighting  Co.  v.  Woodward,  119 

Electric   RailTOV   Co.    v.    Adams,    79  Cal.   30.      Where   a   charter   does   rua 

Miss.    408.      When    the    proceedings  require  a  contract  to  be  let  to  the  lowest 

upon  which  a  contract  is  based  are  bidder  after  advertising  for  propoeals 

illegal,   the     contractor's     deposit     is  at  the  expense  of  abutters,  although 

recoverable  at  law.    Perine  Contracting  such  contracts  may  be  made  by  private 

Co.  V-  Pa^dena,  116  Cal.  6.  agreement  with  the  city,  they  must  be 

'  Riehl  V.  San  Jose,   101  Cal.  442;  fairly  made  at  reasonable  prices,  with 

Kundinger  «.  Haginaw,  132  Mich.  395;  due  regard  to  the  lotr^wnera'  interests, 

EUiot  v.  Minneapolis,  59  Minn.  Ill;  or  equitv  wUl  relieve  against  them. 

Warren  v.  Bariwr  Pav.  Co.,  115  Mo.  Cook  n.  Racine,  49  Wis.  243. 
672;  Schefbauero.  Keamev,  67N.  J.  L.         *  Dickinson    o.     Poughkeepde,     75 

688;  Howell  n.  MiUville,  60  N.  J.  L.  95;  N.  Y.  65;   Walsh  t>.  Mayor,  Ac.  of  New 

Oakleye.  AUantioCHty.63N.  J.  L.  127;  York,  113  N.  Y.  142;  Boren  u.  Darice 

Ryan  V.  Paterson,  66  N.  J.  L.  533;  County  Com'rs,  21  Ohio  St.  311. 
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and  readvertise.'  Even  when  tlie  provision  of  the  statute  is  that 
the  contract  shall  be  let  to  the  "lowest  responsible  bidder"  or 
"lowest  and  best  bidder,"  the  body  or  officer  awarding  the  contract 
cannot  exercise  the  discretion  entrusted  arbitrarily,  and  without  reason 
reject  the  lowest  bid  and  accept  a  higher  one.' 

In  determining  who  is  the  lowest  responsible  bidder,  or  the  lowest 
and  best  bidder,  the  duty  of  the  board  or  officer  is  sot  merely  minis- 
terial, but  partakes  of  a  jvdidal  character,  requiring  the  exercise  of 
discretion  and  judgment.  Consideration  must  be  given  not  only  to 
the  pecuniary  ability  of  the  bidders  to  perform  the  contract,  but  also 
to  the  skill,  ability,  and  integrity  necessary  to  do  faithful,  conscientious 
work,and  to  fulfill  the  terms  of  the  contract'    In  the  absenceof  fraud, 

'  W&lsh  V,  Havor,  Ac.  ot  New  York,  baa  power  to  reject  any  and  aU  bidt,  the 

113  N.  Y.  142;    State  «.  New  Oile&uB,  lowest  bidder  caonot  complaiQ  of  its 

48  La.  An.  643;    People  v.  Willis,  6  action  in  so  doing.    Trapp  v.  Newport, 

N.    Y.    App.    Div.    231:     Howard    v.  115  Ky.  840;    iSehl  v.  San  Jose,   101 

Industrial  School,  78  Me.   230;    Res-  Cal.  442.    In  JUinois,  it  is  held  that  an 

ervation    of    right     to     reject     bids:  ordinance  for  the  construction   of  an 

State  V.  Holt,  132  Wis.  131;  111  N.  W.  improvement  which  contains  a  provi- 

Rep.  1106j  Anderson  v.  Public  Schools,  aion  that  the  commisBioner  of  pubhc 

122  Mo.  51.     See  also  Leskie  v.  Hasel-  works  shall  have  the  reserved  right  to 

tine,   155  Pa.   Q8.     Express  statutory  rejeci   any    proposal    conflicts    with    a 

provision  authorizing  rejection  of  bid  statute  requiring  all   contracts  to   be 

on  ground  that  party  has  been  delin-  let  to  the  lowest  responsible  bidder,  and 

quent  in  a  former  contract;  Girvin  v.  is  invalid.    Lake  Sbore  A  M.  S.  R.  Co. 

Simon,   116  Cal.   G04.     A  board  need  n.    Chicago,    144    JU.    391.      See   also 

not  make  a  record  of  ita  reason  for  Hyde  Park  v.  Carton,  132  111.  100. 
rejecting  a  bid,  and  the  fact  that  it        '  McGovem  v.  Trenton,  57  N.  J.  L. 

fails  to  do  so  does  not  preclude  it  from  580;  Faistn.  Hoboken,  72  N.  J.  L.  361; 

■bowing  what  in  fact  occasioned  the  People  v.  BulTalo,  84  N.  Y.  Bupp.  434; 

rejection.    Rice  d.  Haywards,  107  Cal.  People  v.   Gleason,    121   N.   Y.   631; 

398.    Under  the  provisions  of  the  New  Berrf  n.  Tacoma,  12  Wash,  3;   Times 

York  Conaolidalion  Act,  requiring  bids  Publishing    Co.    v.   Everett,   9  Wash. 

to  be  made  upon  advertisement,  and  £18.    If  it  is  asserted  that  the  lowest 

that   if   the   head   of  the   department  bidder  is  not  responsible,  it  has  been 

should  not  deem  it  for  the  interests  of  held  that  he  is  entitled  to  be  heard-  on 

the   city   lo  rejai  ali  bids,  he   should  that  question,  and  there  must  be  a  dis- 

award    the    contract    to    the    lowest  tinct  finding  agunst  him  upon  proper 

bidder,   the   duty   of   a   commissioner  facts    to    justmjr    it.      McGovem    «. 

was  to  determine   whether  or  not  it  Trenton,   57  N.   J.   L.   508;     Faist  v. 

was  tor  the  interest  of  the  city  to  re-  Hoboken,  72  N.  J.  L.  361. 
ject  all  bids;   if  he  determined  not  to        ■  Inge   v.    Mobile,    135    Ala.    187; 

reject  all  bids,  he  was  then  obliged  to  Denver  v.  Dumars,  33  Colo.  94;  People 

award    the    contract    to    the    lowest  v.    Kent,    160    HI.    655;     Johnson    v. 

bidder,  who  thereupon  became  bound  Sanitary  Dist.  of  Chicaco,  163  111.  285; 

to  execute   the  contract.     Lynch  v.  Madison  v.  Baltimore  Harbor  Board, 

Mayor,  Ac.  of  New  York,  2  N.  Y.  App.  76  Md.   395;    Gilmore  v.    Utiea,    131 

Div.  213.    After  the  contract  has  been  N.  Y.  26,  35;    People  e.  Buflalo,  84 

awarded,  the  official  cannot  reject  the  K.  Y.  Supp.  434;    Yaryan  v.  Toledo, 

bid.    PcnneU  p.  New  York,  17  N.  Y.  28  Ohio  Gr.  Ct.  259,  aff'd  76  Ohio  St. 

App.  Div.  455.     And  upon  the  refusal  584;    State  v.  Shelbjr  County  Com'rs, 

of  the  official  to  execute  the  contmct  36  Ohio  St.  326;  State  v.  Hermann,  63 

after  he  has  awarded  it,  the  successful  Ohio  St.  440;   Scott  v.  Hamilton,  29 

bidder  can  recover  his  damages  from  Ohio    Cir.  Ct.  652;  Commonwealth  v. 

the  city.    Beckwith  v.  New  York,  121  MitcheU,  82  Pa.  St.   343;    Findley  v. 

N.  Y.  App.  Div.  462.    When  the  «ty  Pittsburgh,  82  Pa.  St.  351;   Douglass 
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or  manifest  abuse,  the  courts  will  not  interfere  with  the  exercise  of 
the  official  discretion  of  an  officer  or  board  entrusted  with  the  du^ 
of  awarding  a  contract.'  But  in  order  to  ^ve  to  the  action  of  the 
board  or  officer  any  legal  effect,  he  or  it  must  exercise  jurisdiction, 
and  make  a  determination  based  upon  some  facts..  If  the  board 
entrusted  with  the  duty  of  awarding  the  contract  refuses  to  accept 
the  lowest  bid  for  work  or  supplies,  there  must  be  some  facts  tending 
to  show  that  it  is  not  that  of  a  responsible  bidder,  or  there  must  be 
at  least  some  claim  to  that  effect.  An  arbHrary  determinaiion  by 
such  a  body  to  accept  the  highest  bid  without  any  facts  justifying  it, 
cannot  have  the  effect  of  a  judicial  determination  and  must  be  desig- 
nated as  a  palpable  violation  of  the  law.'  The  provisions  of  the 
statute  requiring  the  letting  of  bids  to  the  lowest  responsible  bidder 
are  enacted  as  a  •protection  to  ike  pvblic  and  not  for  the  benefit  of  the 
bidder,  and  hence  the  lowest  bidder  has  no  right  of  action  to  recover 
profits  which  he  mi^t  have  made  hod  his  bid  been  accepted,*  nor  can 
he  enjoin  a  violation  of  the  charter  provision.' 

V.  Commonwealth,  108  Pa.  659;  Inter-  285;  Uodison  o.  Baltimoic  Haibor 
state  Vitrified  Brick  &  Fav.  Co.  v.  Board,  76  Md.  395;  Wilson  r.  Trenton, 
Philadelphia,  164  Pa.  477 ;  Eeuting  v.  60  N.  J.  L.  394 ;  Ryan  v.  Patereon,  66 
rntusville,  175  Pa.  512;  In  ra  McCain,  N.  J.  L.  533;  Barber  Asphalt  Pav.  Co. 
9  S.  DaL.  57;  Brown  t.  Houston  v.  Trenton,  74  N.  J.  L.  430;  65  Atl. 
(Tex.  Civ.  App.),  48  8.  W.  Rep.  760;  Rep.  873;  State  v.  Hermann,  63  Ohio 
Chippewa  Bridge  Co.  v.  Durand,  122  St.  440;  -Inra  McQOn,  9  S.  Dak.  57. 
Wis.  85,  B7.  The  fact  that  a  bid  is  ■  People  «.  Gleason,  121  N.  Y.  631. 
the  lowest  in  amount  ia  not  conclusive  Where  tne  contract  is  not  let  to  tbe 
that  it  is  the  Imixet  and  beet  bid.  Trapp  actual  lowest  bidder,  the  dty,  in  order 
o.  Newport,  115  Ky.  840.  The  fact  to  protect  itself  from  interference  by 
that  a  contract  was  not  awarded  to  the  injunction,  should  judicially  find  the 
lowest  bidder  is  not  of  itself  evidence  facta  which  in  its  judgment  render  the 
of  fraud  or  illegality,  where  the  muni-  apparentlv  lowest  bidder  not  the  lowest 
dptUity  is  required  to  let  to  tbe  ' '  mott  bioder  in  tact.  Times  Publishing  Co.  o. 
favorabU"  bidder,  Gilmore  v.  Utica,  Everett,  9  Wash.  618. 
131  N.  Y.  26,  27;  or  wltere  the  statute  'Talbot  Pav.  Co.  v.  Detroit,  109 
authorizes  the  munidpality  to  rejecC  Hich.  657;  East  River  Gas  Light  Co. 
any  bid;  Peckham  v.  Watsonville,  138  v.  DonneUy,  93  N.  Y.  667;  Molloj  v. 
Cat.  242;  or  where  there  is  no  require-  New  Hochelle,  123  N.  Y.  App.  Div. 
ment  that  the  contract  shall  be  wt  to   642. 

the  lowest  bidder.  Santa  Roea  Light-  *  Colorado  Pav,  Co.  v.  Huiphy,  78 
ing  Co.  D.  Woodward,  119  Cal.  30.  Fed.  Rep.  28.  But  a  taxpayer  lofto  it 
Under  a  statute  requiring  contracts  to  <Uao  the  Imoest  bidder  may  enj(»D  the 
be  let  by  competition  to  the  lowest  arbitrary  letting  of  the  contract  to  ft 
responsible  bidder,  the  city  officers  higher  bidder,  notwithstanding  his 
cannot,  by  private  negotiation,  bo  ulterior  motive  of  desiring  to  obtain 
modify  the  terms  of  a  bid  that  tlie  the  contract  himself.  Times  Pub.  Co. 
succ^ul  bidder  becomes  the  lowest  v.  Everett,  9  Wash.  519:  Ma«et  «, 
bidder.  Loucbheim  o.  Philadelphia,  Rttsburgh,  137  Pa.  548.  The  d«/enos 
218  Pa.  100.  that  the  contract  is  VMd  because  the 

'  Girvin  B.  Simon,  116  Cal.  604;  sity  charter  required  that  all  work 
Greenwood  o.  Morrison,  128  Cal.  350;  should  be  let  to  the  lowest  bidder  and 
Denver  v.  Duraars,  33  Colo.  94,  103;  that  course  was  not  followed  i»  not 
People  V.  Kent,  160  HI.  656;  Johnson  availaUe  to  Ote  eontraetor  or  hii  turety 
V.  Scmitary  Dist.  of  Chicago,  163  HL  in  on   adioa   by  the  city  to  recover 
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§812  (470).  Wben  Ooutraet  competed.  —  Although  notice  has 
been  published  invitiTig  proposals  to  do  public  work,  yet  the  contract 
is  incomplete  until  the  proposal  ia  actually  accepted,  and  the  cor- 
poration inviting  the  proposal  is  not,  it  seems,  liable  to  damages  for 
refusing  to  accept  an  offer,  even  though  it  be  the  lowest  regular  offer 
made.  It  is  certainly  not  thus  liable  where  the  notice  and  the  pro- 
posals with  respect  to  the  amount  and  form  of  the  security  do  not 
comply  with  the  requirements  of  the  ordinances  of  the  city,  and 
where  these  provided  that  contracts  should  not  be  executed  until 
laid  before  the  common  council.' 

§  813.  Extra  Work.  —  If  a  municipal  corporation  by  its  own  act 
causes  the  work  to  be  done  by  a  contractor  under  a  contract  for  an 
improvement  to  be  more  expensive  than  it  otherwise  would  have 
been  according  to  the  terms  of  the  ori^al  contract,  or  if  the  mu- 
nicipali^  orders  and  directs  the  contractor  to  perform  work  or  fur- 
nish material  or  labor  which  is  not  within  the  contemplation  of  the 

dcuna^  for  its  brekcb.  Hadison  v.  &  dty  and  its  officers  under  n  contract 
Amencan  Sanitary  En^neering  Co.,  for  the  building  of  eictensive  watei^ 
118  Wis.  480.  works,  conndered.    A  provision  in  the 

'  Smith  V.  Hajror,  Ac.  of  New  York,  act  authorizing  the  work,  for  the  pre- 
lON.Y.  604,afr^B.c.  4  Samlf.  S.  C.  R.  liminary  adoption  of  a  "plan"  therefor 
221.  "The  notice  inviting  propOHala  by  the  city,  does  not  prevent  subse- 
to  do  the  work,"  says  Wmard,  J.,  quent  chanzes  in  the  details  of  the 
delivering  the  opinion  of  the  Court  of  work.  And  where,  after  alteratioos 
App^B  (10  N.  Y.  504),  "did  not,  in  had  been  made  and  extra  work  directed 
my  judgment,  bind  the  street  com-  during  the  progreaa  of  the  undertaking, 
miasiODer  of  the  corporation  to  accept,  the  contractoTB  were  stopped  by  toe 
at  all  events,  the  lowest  bid,  even  city  before  completing  it,  — -  held,  that 
though  in  all  respects  formal.  Until  the  they  could  recover  for  work  done  up  to 
bid  is  accepted  by  some  act  on  the  part  the  limits  of  the  appropriation  author- 
of  the  corporation,  no  obligatory  con-  ized  by  the  act,  t&ough  the  work  waa 
tract  waa  created."  See  also  People  v.  incomplete,  the  legislature  having  rec- 
Croton  Aqueduct  Board,  26  Barb,  ognixed  the  necessity^  of  further  out- 
(N.  Y.)  240;  Greene  v.  Mayor,  &c.  of  lay  by  an  act  authorizing  an  additional 
New  York,  60  N.  Y.  303;  State  v.  appropriation.  Where  a  public  work  is. 
Directors  &  W.  of  Penitentiary,  6  imder  a  statute,  to  be  contracted  for 
Ohio  St.  234;  Altemus  v.  Hayax,  Ac,  by  city  officers  according  to  a  plan  to 
6  Duer  (N.  Y.),  446;  Aigenti  v.  San  be  adopted  by  the  city,  with  a  proviso 
Francisco,  18  Cal.  256;  Wiggins  n.  that  the  whole  expense  shall  not  ex- 
Philadelphia,  2  Brewi!.  (Fa.)  444;  Tb.  ceedacertoinsum,  tobe  raised  by  issu- 
443;  Keogh  v.  Wilmington,  4  Del.  Oh.  ing  city  bonds,  a  contract  for  doing  the 
491.  work  for  a  sum  within  that  amount  is 

A  board  of  oommianoners  ehaised  valid,  although  it  reserves  authority  to 
with  the  duty  of  contracting  for  a  public  the  officers  directing  the  work  to  make 
woA  need  not  call  for  bids  or  propoBals  such  changes  of  detail  as  may  be  neces- 
unlesB  expressly  required.  But  if  they  sary,  and  fix  the  price  of  whatever 
ohooae  to  mvite  ooropetition,  they  may,  extra  work  may  be  required.  lb. 
after  accepting  a  bid,  alter  the  apedfica-  Further  as  to  lowett  Indder,  see  supra, 
tiona  furnished  by  tiie  bidder  before  ex-  {{  801  et  teq.,  of  this  chapter;  also 
ecuting  the  contract ;  and  this  without  chapter  on  Mandamus,  voat,  S  1489, 
the  knowledge  of  competing  bidders,  note;  5  1494,  note.  Index — HigbeiA 
lOngBley  v.  Brooklyn,  5  Abb.  N.  C^.  Bidder;  Lowest  Bidder. 
(NTy.)  1.  The  duties  and  liabilities  of 
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original  contract,  it  is  liable  to  him,  in  the  absence  of  atipviati&ns  to 
the  contrary,  for  the  increased  cost  or  for  the  extra  wori.'  But  to 
justify  a  recovery  for  extra  work,  the  claim  must  not  be  inconsistent 
with  the  provisions  of  the  contract  when  fairly  and  reasonably  con- 
strued. If  upon  such  a  construction  it  appears  that  the  work 
was  intended  to  be  compensated  by  the  compensation  provided 
thereby,  there  can  be  no  recovery,  or  if  it  is  within  a  provision  of  the 
contract  specifying  the  rate  to  be  charged  for  extra  work  of  that 
natiH^,  then  the  recovery,  if  any,  is  under  the  contract,  and  the 
amount  is  limited  to  the  rates  specified  by  the  contract.'    The  stipu- 

'  Chicago  V.  Du^,  218  111.  242,  aEF'g  materials  necessary  for  conducting  the 
117111.  App,  281;  Hamilton  County  «.  flow  of  wat«r  "to  the  outlet,"  or  for 
Nenlin,  132  Ind.  27;  Meraenger  v.  draining  the  water,  and  all  pumping 
Buffalo,  21  N.  Y.  196;  MulhoUsjid  v,  and  bsjling  required  for  the  proper 
Hajror,  fto.  of  New  York,  113  N.  Y.  prosecution  at  the  work.  There  waa 
631 ;  Brady  v.  Mayor,  Ac.  of  New  York,  an  outlet  pipe  at  the  bottom  of  the  lake, 
132  N.  Y.  415;  Hoijan  u.  Mayor,  4c,  the  gate  of  which  only  was  visible  on 
o(  New  York,  160  N.  Y.  516;  McCann  the  examination  of  the  proposed  work. 
«.  Albany,  11  N.  Y.  App.  Div.  378;  When  the  contractor  attempted  to 
Murphy  v.  Yonkera,  45  N.  Y.  App,  Div.  draw  off  the  water  by  the  outlet  in  the 
621:  Dwyer  v.  Mayor,  Ac.  of  New  pn^rese  of  the  work,  it  was  found  that 
York,  77  N.  Y.  App.  Div,  224;  Thile-  the  underground  pipe  or  aewer  was 
manu  v.  New  York,  82  N.  Y,  App,  obstructed  and  failed  to  remove  the 
Div.  136;  O'Neill  v.  Milwaukee,  121  water  for  a  conmderable  depth.  The 
Wis.  32.  contractor    was    consequently    com- 

The  contract  for  'paving  a  ttrtet  re-  pelled  to  pump  out  the  water,  and  for 
quired  the  contractor  to  put  beneath  bo  doing  it  was  held  that  he  waa  cti- 
^avement  eighteen  inches  of  lake  HUed  to  recover  as  for  extra  vxrrk  the 
The  contractor  had  notiiing  to  cost  of  pumping  necessitated  by  the 
ao  with  the  forming  or  grading  of  the  fiulure  ca  the  city  to  have  the  outlet 
street.  The  city  formed  and  graded  pipe  in  workinz  order.  Horgan  v. 
the  street  in  such  a  way  that  it  required  Mayor,  &o.  of  New  York,  160  N.  Y. 
twenty-two  inches  of  sand  to  comply  616,  rev'g  21  App.  Div.  405.  It  has 
with  the  provisions  of  the  contract  in  been  said  that  under  a  stipulation  in  & 
regard  to  the  established  grade,  and  contract  providing  for  extra  work  to 
plaintiff,  by  direction  of  the  street  com-  be  performed  on  the  order  of  the 
missioner,  furnished  the  excess  of  sand  engineer  of  the  city  and  paid  at  prices 
required.  It  was  held  that  Che  eily  waa  fixed  by  him,  a  subsequent  agreement 
IiaM«forthe  extra  material  sofumished.  for  the  doing  of  such  extra  work,  or  for 
Messenger  v.  Buffalo,  21  N.  Y.  196.  A  doing  any  work  that  may  be  con- 
contract  for  ffrading  and  flagging  a  sidered  necessary  by  reason  of  per- 
gfred  permitted  changes  of  the  grade  missible  changes  in  the  contract,  does 
without  additional  compensation.  7u3t  come  mthin  the  proviaiona  of  the 
Through  an  error  of  the  city's  engineer  charter  reguiriTig  amtracta  to  be  adver^ 
and  without  any  intention  to  change  liaed  and  let  la  the  lowest  bidder.  Smith 
the  plan  more  work  was  required  of  the  v.  Chicago  Sanitary  District,  108  111. 
contractor  than  would  have  been  App.  69;  Clark  v.  Pittsburgh,  217  Pa. 
necessary  under  the  contract.  It  was  46.  See  also  Chicago  v.  JlcKechney. 
held  that  the  contractor  waa  entitled  to  205  HI.  372.  But  see  McBrian  v.  Grand 
r«»«r  for  the  additional  M>or  and  e&-  Rapids,  66  Mich.  95;  Ely  v.  Grand 
p«nM  according  to  its  value  and  amount.  Rapids,  84  Mich.  336. 
Mulholland  v.  Mayor,  Ac.  of  New  York,  »  Coeta  v.  Cranford,  75  N.  J.  L.  642; 
113  N.  Y.  631.  See  also  Brady  v.  68  Atl.  Rep.  160.  A  contract  for 
tiamT,  &c.  ot  New  York,  132  N.  Y,  macadamizing  highways  in  a  town  m 
416.  A  contract  with  a  city  to  clear  and  accordance  with  plans  and  specifica- 
concrete  the  bottom  of  a  park  lake  tions  provided  that  the  contractor 
required  the  contractor  to  provide  all  ahould  make  no  datm  for  extra  teort 
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lation  common  to  Ta&ny  corporation  contracts,  that  contractors  may 
be  required  to  perform  extra  work  at  the  price  named  in  the  agree- 

iinla—  ordered  by  reaolution  of  the  tractor  binds  himself  to  withdraw 
town  boant  The  engineer  in  chaige  certiun  Bbeet-piliug  which  haa  been 
of  the  work  changed  toe  plans  bo  as  to  plaoed  to  uphold  the  bank  of  the  sewer 
neoeeailate  the  tumiohing  of  additional  while  the  same  was  being  built,  he  ia 
labor,  and  the  contractor  complied  not  entitled  to  an  allowance  for  in- 
with  the  order  of  the  enj^oeer  under  creased  cost  caused  by  the  withdrawal 
prot^.  It  was  held  that  the  addi-  injuring  the  work  alr«idy  done-  He  is 
tional  material  so  furnished  was  "extia  bound  by  the  tanna  fj  hi*  amtract,  and 
work"  within  the  meaning  of  the  the  court  cannot  take  into  conudetation 
contract;  that  the  term  "extra  work"  his  wisdom  in  ent«rii)g  into  such  a 
as  used  therein  was  intended  by  the  contract.  Slattery  v.  Maj[or,  31  N.  Y. 
parUee  to  include  all  work  required  by  App.  [>iv.  127.  A  provision  that  any 
change  of  plan;  and  that  the  con-  last  or  damaae  ariaing  from  any  un- 
tractor  could  not  recover  for  the  addi-  ]orese«n  obttrwium  or  difficulty  which 
tional  material  either  upon  the  theory  may  be  encountered  in  the  proeecution 
of  an  ezprees  or  implied  contract,  or  of  the  work,  or  other  incumbrancea  OS 
upon  the  theory  of  damages  for  a  the  line  of  the  work,  Aall  be  tuataiited  by 
breach  of  the  original  contract.  People  M«  eoJitraetor,  eovtrt  extra  tpork  occa- 
V.  Snedeker,  IW  N.  Y.  App.  Div.  89.  sioned  by  the  discovei^  of  the  location 
A  provision  in  a  speoifioation  attached  of  a  inpe  on  the  line  of  work,  although 
to  a  contract  that  when  the  tunnel  is  the  location  of  the  pipe  was  such  that 
partly  in  earth  and  partly  in  rook  the  the  uty  officers  might  have  known  erf 
eontractor  will  be  pud  an  additional  it,  where  it  was  clear  that  they  did  not 
price  per  cubic  yard  for  rock  axeavalion,  know  of  it  any  more  than  the  con- 
ap[dies  where  the  excavation  is  in  the  tractor  did,  and  the  difficulty  arose 
aU-rook  portion  <^  the  tunnel.  Chicago  from  the  incumbrance  of  the  pipe 
V.  Dufty,  179  111.  447;  Chicago  v.  Weir,  which  was  discovered  after  the  work 
106  111.  £82.  bad  been  begun.    Mails  v.  New  York, 

A  dty  advertised  for  proposals  for  62  N.  Y.  App.  Div.  343. 
furnishing  Ae  cement  required  by  it  Where  the  contractor  was  required 
for  gengral  purpoiet  daring  a  year,  the  by  his  contract  to  keep  an  excavation 
proposal  giving  the  estimate  of  quantity  clear  of  water  from  whatever  source 
required  as  five  thousand  barrels,  and  while  a  pipe  was  being  laid  th^vin  and 
ibe  specifications  providing  that  such  surroundeii  by  concrete,  and  was  held 
approximate  quantitjr  was  only  given  responsible  for  any  injury  which  the 
as  a  guide  to  the  bidder,  but  in  no  work  might  sustain  from  any  source  or 
way  to  bind  or  limit  the  city  as  to  the  cause  whatsoever  before  the  final 
amount  which  was  to  be  ordered.  The  acceptance  thereof,  he  unm  not  entiSed 
bidder  furnished  and  delivered  five  to  eompemoHan  for  recleaning  and 
thousand  barrels,  which  were  accepted  repiunting  parlof  the  pipe  made  neces- 
andpaidforatthecontract  price;  out,  sa^  by  reason  of  a  freshet  in  the 
cement  having  advanced  in  price,  re-  adjoining  river  by  which  a  bulk-head 
fused  to  deliver  any  more  cement  under  erected  by  him  was  destroyed  and 
the  contract.  Sutisequently,  by  o^ree-  muddy  water  farced  into  the  conduit, 
ment  between  the  parties,  he  furnished  Johnson  p.  Albany,  86  N.  Y.  App.  TMv. 
1483  additional  barrels,  without  preju-  667.  A  contract  for  a  sewer  was  made 
dice,  however,  to  the  rights  of  the  par-  with  the  expectation  of  tunneUing-  It 
ties.  It  was  held  that  the  city  was  provided  that  the  contractor  snould 
entitled  to  aU  the  cement  which  it  re-  be  p^d  for  extra  work  caused  by 
qiiiied  during  the  year  at  the  price  changes  in  the  sewer  at  the  direction  of 
spedfied  in  tne  bid.  National  BIdg.  the  eity.  In  attempting  to  tunnel,  sand 
Supply  Co.  ti.  Baltimore,  100  Hd.  188.  was  encountered,  rendering  additional 
Where  a  contractor  expressly  agrees  in  work  necessary  in  di^ng  a  trench, 
his  contract  (0  toJce  oZI  rMfe  from  the  in-  Held,  that  the  contractor  could  not 
flux  of  water  into  the  work,  he  cannot  recover  under  the  extra  work  provi- 
clum  additional  remuneiation  because  sion,  the  dty  having  ordered  and  re- 
the  work  proved  to  be  greater  than  he  quested  no  addition  or  change  on  the 
antidpatw.  Bumham  v.  Milwaukee,  work.  Gartner  v.  Detroit,  131  Mich.  21. 
100   wis.   66.     Where  a  sewer  con-  Where  an  advertisement  for  propoaalg 
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ment  or  fixed  by  an  eogiDeer,  is  limited  by  the  nibbed,  matter  of  the 
conirad  to  such  proportionally  small  amounts  <£  extra  work  as  may 
become  necessary  to  the  completion  of  the  undertaking  contem- 
plated by  the  parties  when  the  cfHitract  was  made;  and  work  which 
does  not  fall  within  this  limitation  is  new  and  different  from  that 
covered  by  the  agreement,  and  the  contractor  may  recover  the  reason- 
able value  thereof  notwithstanding  the  contract'  The  customary 
provisions  in  such  contracts  that  the  corporation  or  its  engineer  may 
make  any  necessary  or  desirable  alterations  in  the  work,  and  that 

for  the  construdJon  of  »  sewer  con-  that  the  buildingB  would  not  be  the 

t&iued    eatiiUAtea    of   the    amount    of  mma  contracted  for;    if  it  couXd  be, 

excavation  at  varioua  depths,  but  ex-  then  a  public  letting  ia  auch  a  caae 

pressly    stated   that   th^    estimates  would  not  be  a  useful  and  might  be  an 

were  to  be  considered  as  approximate  idle  ceretuony.    Under  such  a  reserva- 

ouly,  and  the  bidder  offered  to  do  tion  could  a  building  planned  for  five 

ext^vation  at  a  given  price  according  stories  be  reduced  to  two?    Could  a 

to  the  various  depths,  an  alteration  ot  stone  building  let  to  a  etone  mason  be 

the  contract  by  lowering  the  grade  ot  changed  to  wood  or  briclcT    Could  the 

the  sewer  so  as  to  increase  the  amount  five  connecting  words  be  reduced  to 

of  work  was  not  such  a  radical  depar-  two  or  three  or  four?     We  are  clear 

ture  (u  to  entitle  Ike  eontraetar  to  extra  that    authority    for    such    eitendve 

eompentation    oiUeide    of    lite    eontraet  changes  could  not  be  found  in  such 

price,  there  bein^  no  excavation  bdow  langiutve.  ...  It  is  difficult,  probably 

a  depth  for  which  prices  were  pro-  impoanDle,    to    draw    in    advance    a 

vided  for  by  the  advertisement.    Allen  precise  line  between  what  is  authorised 

V.  Melrose,  184  Mass.  I.  by  such  a  reservation  and  what  is  not. 

>  Wood  e.  Ft.  Wayne,  119  U.  S.  It  authorises  such  changes  as  frequently 
312;  Salt  Lake  City  V.  Smith,  104  Fed.  occur  in  the  process  of  constructing 
Rep.  457 ;  Chicago  &  G.  E.  R.  Co.  v.  buildings,  in  matters  of  taste,  arrange- 
Voeburgh,  45  IN.  311;  Cook  County  v.  ments,  uid  details;  but  it  does  not 
Harms,  lOS  111.  151,  158;  Chicago  v.  auiftonze  a  dumot  in  the  general 
Sexton,  115  111.  230;  Elgin  v.  Joelyn,  charaOer  of  the  buttding.  It  it  does,  a 
136  111.  525;  Chicago  v.  McKeehiMy,  contract  carefully  entered  into  could 
205  lU.  372,  rev'g  91  III.  App.  442.  be  mwnly  if  not  entirely  frustrated." 
Roemheld  c.  Chicago,  231  111.  467;  The  dietinetion  between  "extra  work" 
Smith  V.  Chicago  Sanitary  District,  and  "additional  work"  is  that  the 
lOS  III-  App.  69;  StubbiuKB  Co.  e.  former  is  worii  arising  outade  and  en- 
World's  Col  Ex.  Co.,  110  111.  App.  210;  tirely  independent  vl  the  contract  and 
O'Neill  V.  Milwaukee,  121  Wis.  32.  is  something  not  required  in  its  per- 

In  McMaBt«r  v.  State,  108  N.  Y.  fonnance,   while  the  latter  is  some- 

542,    551,    Eari,    J.,    speakins    of    a  thing  necessarily  required  in  the  pei^ 

ressrved  power  on  the  part  of  Me  Stale  fonnance  of  the  contract  and  without 

to  make  ehanget  in  a  amtraet  for  the  which  it  cannot  be  carried  out.    Where 

construction  ot  certain  asylum  build-  a  contract  provides  that  the  inspector 

ings,  said,  "  What  change  ifid  the  State  mav  order  an  addition  to  the  work  as 

reserve  the  right  to  make?    It  certainly  ]aid  down  in  the  specification  at  any 

had  no  right  to  omit  entirely  the  con-  time,   a  ftur  allowance  to  be  made 

struction  ot  all  or  any  ot  the  buildings,  therefor,  and  that  no  extra  work  shall 

The  asylum  buildings  referred  to  in  the  be  allowed  unless   the   same   is  done 

contract  were  the  central  or  adminis-  upon  the  written  order  of  the  inspector, 

tration   building,   the   five   connecting  it  is  not  necessary  in  order  to  entitle 

wards  on  each  side,  and  the  out-build-  the  contractor  to  recover  tor  additional 

ings.    These  were  all  to  be  built.    The  work  ordered  by  the  inspector  that 

size  and  height  ot  them  were  fixed  and  sueh  order  ehould  have  been  given  in 

the  material  to  be  put  in  the  walls  was  writing.     Shields  v.    New   Yoit,   84 

determined.    The  general  character  of  N.  Y.  App.  Div,  602. 
the  buildings  could  not  be  changed  so 
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the  contractors  shall  receive  the  contract  price  or  a  price  fixed  by 
the  en^neer  for  the  work  or  materials  required  by  the  alteration, 
is  limited  in  the  same  way,  by  the  intention  of  the  parties  when  the 
contract  was  made,  to  such  modifications  of  the  work  described  in 
the  contract  as  do  not  radically  ekattge  its  nature  or  its  cost. '  Material 
quantities  of  work  required  by  such  alteration,  that  are  substantially 
variant  in  character  and  cost  from  that  contemplated  by  the  parties 
when  they  made  their  agreement,  constitute  new  and  different  work, 
not  governed  by  the  agreement,  for  which  the  contractors  may  re- 
cover the  reasonable  value,* 

Not  only  must  the  claim  for  compensation  for  extra  work  be  con- 
sistent with  the  terms  of  the  contract,  but  the  gtatute  pursuant  to 
which  the  improvement  is  made  miat  not  coniain  -provisiona  which 
prohihii  the  imposition  of  additional  expense  upon  the  city.'  A 
compliance  with  provisions  of  the  contract  limiting  the  time  within 
which  claims  for  extra  work  shall  be  asserted  is  also  essential  to  a 
recovery  therefor.*    The  extra  work  must  also  have  been  done  at 

'  Salt  Lake  Oty  v.  Smith,  104  Fed.  '  Johnson  v.  Albany,  86  N.  Y.  App. 

Bep.  457.  Div.  567.    Capital  City  Brick  4  Pipe 

'  B&lt  Lake  Citjr  ti.  Smith,  104  Fed.  Co.  ii.  Des  Momes,  136  Iowa,  243;  113 
Rep.  457.  The  tetm  "extra  work"  as  N.  W.  R«p.  835.  Where  there  is  a 
vaad  in  a  contract  construed  to  include  proviaion  in  a  contract  cajlin^  for  de- 
alt work  caused  by  change  of  plan.  Uvery  to  the  Board  of  Public  Works 
People  B.  Snedeker,  106  N.  Y.  App.  of  a  written  atatement  of  extra  vxrk  and 
Div.  89,  aS'd  182  N.  Y.  5&S.  maleriale,  it   must   be   complied   with, 

*  A  contract  was  made  for  the  con-  &nd  the  contractor  camiot,  after  hav- 
stniction  of  a  portion  of  the  Crobin  ing  monthly  bills  for  extras  paid,  pre- 
Aqueduct.  The  statute  authorizing  the  sent  a  final  bill  including  extras  for 
improvement,  after  providing  for  the  work  already  settled  for.  Bumham  v. 
dii«ctioD  and  supervuioD  o!  the  work  Milwaukee,  100  Wis.  55.  A  contract 
tnrthe  engineer  and  other  subordinates  may  provide  for  the  arbiiraiion  of  the 
of  the  department  of  pubUc  works,  contractor's  claim  for  extras  by  the 
I>rovided  OuU  in  no  event  should  the  Board  of  Public  Works  or  other  public 
city  be  held  in  any  action  brought  under  board,  and  in  such  a  case  their  nndin^g 
any  contract  made  pursuant  to  the  upon  the  matter  submitted  to  them  is 
statute  to  any  greater  or  other  liability  final.  Bumham  v.  Milwaukee,  100  Wis. 
than  that  expressed  in  the  contisct.  55.  StipulationB  in  contracts  with 
The  contractor  claimed  to  recover  municipsil  corporations  that  all  quea- 
damages  for  extra  work  done  caused  by  tiona  which  may  arise  between  the 
erroneous  ^rade  linee,  Ac.,  given  them  corporaljon  and  the  contractor  in 
by  the  engineer.  It  was  held  that  the  reference  to  the  agreement  and  the 
action,  so  far  as  it  sought  to  recover  specifications,  or  the  performance  or 
such  extra  cost,  was  an  action  under  non-performanoe  of  the  work  to  which 
the  contract  within  the  meaning  of  the  they  relate,  thall  be  referred  to  the  en- 
statute;  (hoi  a  recovery  for  tiieh  extra  gyteer,  and  that  his  decision  shall  be 
cost  was  jirohQnied;  that  the  statute  final  and  conclusive  upon  both  par- 
contemplated  a  liabiUty  on  the  part  of  ties,  do  not  give  the  engineer  juris- 
the  city  to  be  specifically  set  forth  in  dic^on  to  determine  that  work  which 
the  contract;  and  that  beyond  its  is  not  done  under  the  contract  or 
terms  there  could  be  no  liabUi^.  specifications  and  which  is  not  gov- 
O'Brien  c.  Mayor,  &c.  of  New  York,  emed  by  them,  was  performed  under 
139  N.  Y.  543.  See  also  O'Rourke  v,  the  agreement,  and  is  controlled  by  it, 
Philadelphia,  211  Pa.  79.  and  Us  decision  to  that  effect  is  not 
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the  request  of  an  o£Bcer  of  the  municipal  corporation  who  has  au- 
ikority  to  order  and  direct  it  to  be  performed.  If  performed  without 
the  request  of  the  municipalitj,  acting  throu^  an  authorized  agent 
or  officer,  there  can  be  no  recovery  therefor.'  If  the  contract  re- 
quires that  extra  work  shall  only  be  done  pursuant  to  an  order  in 
wriiinff  given  by  a  designated  official,  n6  compensation  ctm  be  re- 
covered for  extra  work  done  without  such  order.' 

conclusive  upon  theparties.  Salt  Lake  should  be  done  according  to  certain 
City  V.  Smith,  104  Fed.  Rep.  457.  plana  and  specifications;    that  a  cer^ 

'  Griffith  Co.  V.  Los  Aig^ea  (Cal.),  bun  conunittoe,  or  the  architect,  might 
64  Pac.  Rep.  383;  West  Chicago  Park  direct  in  writing  any  deviations  ther»- 
Com'rs  0.  Kincade,  64  111.  App.  113;  from,  in  which  case  such  sums  of  money 
O'Harao.  New  Orleans,  30  La.  An.  152;  should  be  added  to  or  deducted  from 
Boston  El.  Co.  v.  Cambridge,  163  Haas,  the  agreed  price  as  the  parties  should 
64;  Wormsteadv.  Lynn,  184MasB.425;  judge  the  increase  or  diminutioa  to 
Leatbera  v.  Springfield,  65  Mo.  504;  be  worth,  and  that  no  alterations  should 
Bonesteel  t>.  Mayor,  Ac.  of  New  York,  be  paid  for  unless  directed  in  writing. 
22  N.  Y.  162;  People  «.  Snedeker,  106  In  excavating,  the  soil  was  found  by 
N.  Y.App.Div.8g,aff'd  182N.y.558;  the  architect  to  require  piles  to  be 
Hague  V.  Philad^phia,  48  Pa.  527;  driven  to  secure  a  firm  foundation; 
Addis  V.  Pittsburgh,  85  Pa.  389.  A  whereupon  he  furnished  pihng  plans, 
eoDtract  for  regulating  and  grading  a  directed  S.  to  do  the  work,  and  onlly 


street  provided  that  the  city  surveyor  promised  him  that  he  should  be  paid 
would  at  the  request  of  the  contractor  for  it.  Held,  that  the  city  mu  not  bound 
'    '       '  '         ■'  ,-.....         T  ■■^g  g^^  promiae.    Stuart 

....  „  I-  125  Mass.  102.    The  au- 

d^  should  not  be  liable  for  any  errora  thority  oj  the  officer  to  order  and  rrquetl 
of  the  surveyor  in  giving  such  grades  Aat  eitra  work  may  be  performed  may 
and  the  surveyor  should  be  considered  be  founded  upon  an  authority  from 
as  the  agent  of  the  contractor  there-  the  municipal  corporation  authorising 
for.  The  contract  specifically  required  the  officer  to  make  the  contract  and 
that  the  work  should  be  completed  in  a  provision  of  the  contract  that  the 
conformity  with  the  profile  furnished  work  should  be  done  under  his  direo- 
by  the  city.  The  Burvcyof  made  tion.  Messenger  ti.  Buffalo,  21  N.  Y. 
mistakes  in  furnishing  grades  to  the  196.  See  also  Brady  v.  Mayor,  Ac.  <A 
contractor.  Upon  discovery  of  the  New  York,  132  N.  V.  415;  Dwyer  «. 
mistakes  the  contractor  notified  the  su-  Mayor,  Ac.  of  New  York,  77  N.  Y.  App. 
peiintendent  of  street  improvement  of  Div.  224.  The  acceptance  and  use  of  a 
them,  and  proceeded  only  after  the  building  by  a  dty  do  not  tiind  it  to  pay 
positive  direction  of  the  superintendent  for  exU«  or  unauthorized  work  done 
to  conform  the  avenue  to  the  grades  upo''  >^i  thouf  h  the  same  is  beneficial. 
given.  As  a  consequence  the  con*  The  city  could  not  reject  and  decline 
tractor  was  obliged  to  excavate  a  to  use  the  building  on  this  ground,  and 
great«r  amount  oF  rock  than  was  re-  it  was  not  bound  to  take  out  such  extra 
quired  by  the  contract  and  then  com-  or  unauthorized  work.  Boston  £1.  L. 
pelled  to  fill  in  the  excavation  so  as  to  Co.  n.  Cambridge,  163  Mass.  64. 
conform  the  grade  to  the  specifications.  *  Griffith  Co.  v.  Los  Angeles  (Cal.), 
It  was  held  that  the  contiact  controlled  54  Pac.  Rep.  383;  Duluth  v.  McDon- 
the  obligation  of  the  contractor  and  that  nell,  61  Minn.  288;  King  v.  Duluth, 
the  direction  of  the  superintendent  of  78  Minn.  155;  s.  c.  81  Minn.  182; 
streets  was  a  material  mfxfijicatton  o/ tft«  McLaughlin  v.  Bayonne,  75  N.  J.  L. 
contract  which  he  fiad  no  potoer  to  make  in  106;  66  Atl.  Rep.  1070;  Johnson  v. 
the  absence  of  an  express  authorisation  Albany,  86  N.  Y.  App.  Div.  567; 
by  the  dty,  and  that  the  amtraetor  McManus  v.  Philadelphia,  201  Pa.  619; 
could  not  recover  ae  for  extra  work.  Watterson  v.  Nashville.  106  Tenn.  410. 
Becker  v.  New  York,  176  N.  Y.  441.        See  also  Campbell  v.  Dist.  of  Columbia, 

A  contract  by  S.  to  erect  a  building   117  U.  S.  615. 
for  a  dty  stipulated  that  the  work        But  the  pravinon  in  a  ctoktract  that 
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A  provision  in  the  contract  that  work  shall  be  done  to  the  sads- 
faction  of  the  city  officials  under  whose  direction  it  is  to  be  per- 
formed, and  that  work  not  done  to  their  satisfaction  shall  be  made 
good  by  the  contractor,  does  not  justify  the  city  offioials  in  acting 
arbitrarily,  or  improperly  exercising  the  power  conferred  upon 
them  by  the  contract  If  these  powers  are  exercised  arbitrarily,  or 
improperly,  the  coniraetor  has  either  of  two  remedies.  He  may  stop 
work  upon  receiving  an  order  to  remove  a  portion  of  his  work  and 
to  do  it  over  again,  and  stand  upon  his  contention  that  the  work  \a 
properly  done,  and  bring  an  action  to  recover  for  labor  and  materials 
furnished  and  performed,  under  the  contract  and  for  the  loss  of  his 
prospective  profits ; '  or  he  may  do  the  work  over  as  required  and  ' 
sue  to  recover  damages  on  the  ground  that  he  has  been  unlawfully 
compelled  to  do  the  work  a  sectmd  time.*  But  if  he  follows  this 
course,  he  must  make  his  position  clear  and  assert  his  right  to  extra 
compensation  before  complying  with  the  directions  of  the  officer. 
He  will  not  be  permitted  apparently  to  accept  the  decision  of  the 
officer  as  correct,  proceed  to  do  the  work  in  compliance  therewith, 
and  assert  his  claim  to  additional  compensation  for  the  first  time 
after  the  work  is  completed.' 

An  action  to  recover  for  the  cost  of  doing  the  work  over  is  not 
an  action  to  recover  extra  compensation  under  the  contract,  but 
is  an  action  to  recover  damages  for  breach  of  the  contract  and 
does  not  come  within  the  provisions  of  the  contract  requiring 
the  production  of  a  certificate  of  performance  as  a  condition  to 
the  ri^t  to  recover.'  The  contractor  is  entitled  to  recover  for  extra 
work  performed,  when  It  is  of  an  entirely  different  character  from 
that  contracted  for  by  the  contract,  and  is  not  merely  a  change  in 
the  details  thereof  contemplated  to  be  made  for  the  city  at  its 
discretion  according  to  the  reasonable  value  and  amount  of  work 
performed,  and  is  not  confined  to  the  compensation  provided  for 

the  contractor  litdll  have  no  daimfor  orpayment  of  part  of  the  price.    Abella 

txtra  work  unleae  the  same  was  agreed  v.  ajractue,  7  N.  Y.  App.  Div.  SOI. 
upon  between  the  partiea  in  writing,         '  Smith  ti,  Wetmore,  167  N.  Y.  234; 

will  not  prevent  him  from  recovering  Qeartjr  n.  Mttyor,  Ac.  of  New  York,  171 

for  work  done  pursuant  to  the  direo-  N.  Y.  61;  Roehmv.  HoiHt,  178  U.  8.  1. 
Uons   of  the   architect   of  the   board,         '  Gearty  v.  Mayor,  Ac.  of  New  York, 

entirety  outdde  of  the  contract,  and  171  N.  Y.  61;  Lentilhon  v.  New  York, 

to  which  the  contract  proviaon  could  102  N.  Y.  App.  Div.  548,  afTd  185  N.  Y. 

not    have    been    intended   to    apply.  549;    O'NeOT  v.  Milwaukee,  121  Wia. 

Dwyer  v.  New  York,  77  N.  Y.  App.  32. 

Mv.  224.     The  proviiion  requirinq  a        *  Bowe   v.    United  State*,  42  Fed. 

written  order  may  be  waived,   and  a  Rep.  761. 

verbal  order  of  the  city  authoritJGfl        '  G^uty    e.    Uayor,    &o.    ol   New 

may  be  ratified  after  the  execution  of  Yoric,  171  N.  Y.  61. 
the  work  by  a  certificate  in  writing, 
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geDeral  work  of  the  same  character  hy  his  contract  with  the 
municipalitj.' 

{814  (471).  CdutncU  of  auiatyshlp.  —  A  municipal  corpora- 
tion cannot,  imikout  legislative  authority,  become  sure^  for  another 
corporation  or  an  individual;  cannot  guarantee  the  bonds  or  obliga- 
tions of  another,  or  make  accommodation  indorsements.  Such  an 
authority  cannot  be  implied  or  deduced  from  the  general  and  usual 
powers  conferred  upon  such  corporations.  Althou^  such  a  corpo- 
ration may  have  power  directly  to  accomplish  a  certain  object,  and 
itself  expend  its  revenues  or  money  therefor,  yet  thia  does  not  give 
or  include  the  power  to  lend  its  credit  to  another  who  may  be  em- 
powered to  effect  the  same  object.'  Expending  money  by  a  city 
council,  as  agmta  or  administrators  of  their  constituents,  is  a  very 
different  thing  from  binding  their  constituents  by  a  contract  (rf 
suretyship,  —  "a  contract  which  carries  with  it  a  lesion  by  its  very 
nature."  Thus,  the  indorsement  of  the  bonds  of  a  street  railroad 
company  in  a  city,  by  the  city  authorities,  is  not  within  the  ordinary 
adminbtrative  powers  of  the  corporation,  and  requires  express 
legislative  grant.* 

'  Henderson  Bridge  Co.  o.  MeOrath,  contracts  of  suretyship  is  shown  in 
134U.  S.  260;  Chicago  V.  McKechn^,  the  masterly  and  exhaustive  opinion 
91  m.  App.  442;  Elpn  v.  Josiyn,  136  delivered  by  Euatot,  C.  J.  See  also 
m.  525;  MulhollBod  v.  U&yor,  &a.  of  Blake  v.  Mayor,  &c.  of  Hacon,  53  Ga. 
New  York,  113  N.  Y.  631.  In  lUinoit,  172.  In  this  case  MeCay,  J.,  says: 
where  extra  work  and  material  of  a  "The  objects  of  a  municipal  corpora- 
different  character  from  those  specified  tion  are,  in  the  main,  the  preservation 
in  the  origiiial  contract  are  furnished,  of  order,  and  the  doing  o!  such  acts 
the  rules  named  in  the  contract  will  for  the  public  good  as  cannot  well  be 
not  apply,  and  the  contractor  will  be  done  by  private  enterprise.  But  here 
entitled  to  recover  for  the  same  ac-  is  a  private  enterprise;  and  it  is  in- 
cording  to  the  value  fixed  by  the  evi-  aistea  that  it  is  within  the  scope  of 
dence.  Chicago  v.  HcKecnney,  91  municipal  power,  not  to  build  a  street 
m.  App.  442;  B.  c.  205  III.  372;  Elgin  road,  but  to  aid,  by  a  donation  of  the 
e.  Josiyn,  136  lU.  525.  credit  of  the  dtv,  a  private  corporation 

*  Text  cited  and  approved;  Lynch-  to  build  it,  ana  to  take  the  profits  of 
burg  &  R.  St.  Ry.  Co.  v.  Dameron,  B5  it.  We  do  not  think  this  is  within  the 
Va.  545.  ordinary  scope  of  municipal  authority, 

*  Louisiana  State  Bank  c.  Orieans  nor  can  any  authoHtJes,  as  we  believe. 
Navigation  Co.,  3  La.  An.  294.  In  this  be  found  carrying  the  objects  of  a  COt- 
case  the  municipal  coiporatJon  waa  poration  that  far.  We  are  dear  that 
sought  to  be  made  liable  upon  its  guar-  the  proposed  indorsement  is  ultra 
antee  of  bonds  issued  by  the  Naviga-  vtr««." 

tion   Company,   which  the  mayor,   in  A  municipal  coiporation  has  no  im- 

the    name    of    the   municipality,  was  plisd  potoer  to  lend  its  credit  or  make 

authorized,   by   certain   resolutions   of  accommodation  paper  for  the  benefit 

the  council,  to  indorse.     It  was  held  of  citizens,  to  enable  them  t«  execute 

that  the  council  transcended  its  powers,  private    enterprises.      Clark    t>.    Des 

and  the  guarantee  did  not  impose  any  Mdnes,   19  Iowa,   199;    1  Parsons  N. 

l^al  obhration  upon  the  mumcipality.  &  B.  166;   Smead  v.  Indianapolis,  P.  & 

The   disability   <M    suctf  corporations,  C.  R.  Co.,  11  Ind.  104. 

without  express  power,  to  enter  into  The  power  to  borrow  money  for  any 
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§  815  (472).  AatboriMd  Oontraoti;  Blcbti  knd  LUbiUtiee.  —  But 
with  reapect  to  authorised  contracts  a  municipal  corporation  has  the 
same  ri^ta  and  remedies,  and  is  bound  thereby,  and  may  be  sued 
thereon  in  the  same  manner  as  individuals.'  Thus,  if  such  a  cor- 
poration, duly  empowered,  enters  into  a  partnership  relation  with 
private  individuals  with  respect  to  the  profits  to  be  derived  from  a 
market-house,  its  rights,  especially  as  regards  the  copartners  and  the 
financial  administration  of  the  partnership  property,  are  not  different 
from  those  of  an  ordinary  partner.' 

public  purpose  does  not  authorize  the  ( 
loan  ol  tbe  credit  of  the  city.  Ch&m-  t 
beriain  v.  Burlington,  19  Iowa,  395;  Cameron  &  Barldey  Co.,  121  Oa.  794 
contra,  Ro^rs  v.  Buriin^ton,  3  Wall.  la  Vauffhtman  v.  Waterloo,  14  Ind. 
654,  four  judges  diaaentmg.  Rt^ra  App.  649,  the  court  held  that  a.  muni* 
r.  Buriington  overruled  in  Brenbam  cipal  corporation  waa  not  liaUe  for 
t).  Oerman  Am.  Bank,  144  U.  S.  173.  the  acta  of  a  police  officer  in  making 
Index,  BoTTirwing  Money.  In  Dutton  an  arrest  of  a  person  charged  with  a 
o.  Aurora,  114  111.  138,  Seholfitld,  J.,  violation  of  an  ordinance.  The  court 
said:  "Havin^powertoborrowmoney,  doubted  whether  a  caae  could  arise 
the  power  to  laaue  bonds  therefor  re-  where  a  municipal  corporation  could 
Hulta  aa  a  neceaeaiy  incident."  Ani«,  be  held  liable  to  a  public  officer  upoa 
{  278.  And  see  Meyer  v.  Muscatine,  an  agreement  on  ita  part  to  indemnify 
1  Wall.  384.  The  author  can  but  think  such  officer  for  loss  which  was  the 
that  power  to  a  corporation  to  borrow  result  of  the  performance  of  his  duties. 
money  should  not  be  construed  to  give  The  duty  being  imposed  by  law,  the 
the  power  to  loan  its  credit,  but  only  law  requires  the  officer  to  perform  it 
to  borrow  monev  for  l^tmiate  and  without   being    indemnified,    and  the 

E roper  municipail  objects,  as  ahown  municipal  corporation  has  no  right  or 
y  the  charter  or  constituent  act  of  power  to  agree  to  indemnify  an  officer 
the  corporation.  See  Payne  v.  Brecon,  for  the  performance  of  his  duty.  Index, 
3  Hurl.  &  Nor.  572;  ante,  {  278;  Bate-  Indtmniflxaivm  of  Olficeri;  Office  aiui 
man  v.  Mid-Wales  Railway  Co.,  Law   Offixer. 

Rep.  1  C.  P.  C.  510.  Power  to  guar-  '  CornoratJona  may  make  contracts 
antee  payment  of  authorised  contracts,  within  the  powers  expressly  granted 
Memphis  v.  Brown,  20  Wall.  289.  It  by  the  acta  of  their  creation  and  the 
dty  pays  ita  unauthorized  guarantee,  it  implied  powers  incidental  and  neces- 
is  subrogated  to  the  rights  and  lien  of  saiy  to  the  execution  of  such  expressed 
the  creditor.  Svpra,  S  792,  note.  Pri-  powers  and  the  performance  of  the 
vate  corporations  cannot  without  l^is-  duties  enjoined  upon  them.  For  these 
lative  sanction  guarantee  obligations  purpoees  it  will  be  bound  to  perform 
which  are  beyond  the  scope  oi  their  them  the  same  as  individuals.  H^ht 
chartered  powers.  Davis  n.  Old  Colony  it.  Monroe  Co.,  68  Ind.  676;  Seibrecht 
R.  R.  Co.,  131  Mass.  258.  Morawetz  v.  NewOrieans,  12La.  An.  491;  Strauss 
on  Corp.  (2d  ed.)  423.  Verbal  promite  c.  Eagle  Ins.  Co.,  6  Ohio  St.  59;  Doug- 
hy mayor  to  pay  for  lumber  furnished  laas  v.  Vii^nia  City,  6  Nev.  147;  Hay- 
to  contractor  with  city  held  invalid  ward  e.  Davidson,  41  Ind.  212;  McCabe 
under  tlatuie  of  fraiida.  Willoughby  v.  Fountain  Co.,  46  Ind.  380;  Burnett 
D.  Florence,  61  S.  Car.  462.  An  agree-  v.  AbboU,  61  Ind.  254 ;  Gordon  v.  Dear- 
ment  by  a  citv  whereby,  in  order  to  bom  Co.,  52  Ind.  322;  Jaclraon  Co.  v. 
obtain  materials  necessary  to  its  con-  Applewhite,  62  Ind.  464;  Jennings 
tractor  for  the  completion  of  his  con-  Co.  v.  Verbaig,  63  Ind.  107;  Indian- 
tract,  it  agreed  to  pay  to  a  dealer  for  apolis  v.  Indi^iaptdis  Oas  Co.,  66  Ind. 
materials  furnished  to  the  contractor  396,  citing  and  approviiw  text. 
a  portion  of  the  amount  which  would  ■  New  Orieana  v.  Gmilotte,  12  La. 
be  due  to  him  on  the  completion  of  his  An.  818.  In  New  Orieans  v.  St.  Louis 
contract,  not  to  exceed  a  certain  amount  Church,  11  La.  An.  244,  it  was  con- 
was  held  not  to  be  a  contract  of  guarantee  tended  by  the  counsel  for  the  city  tliat 
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§  816  (473).  Fowor  to  Oontnwt  Uloatnted. —  A  city  incorporated 
under  the  general  law  of  Indiana  has  power,  with  respect  to  the  light- 
ing of  its  streets  and  ■public  buildings,  &c.,  to  contract  with  a  gas 
company  on  fliat  subject,  and  may  exercise  such  power  within  the 
limite  of  its  franchise  according  to  its  own  discretion.  Such  a  con- 
tract, when  made,  must  be  re^rded  as  made  by  such  city  in  the 
exercise  of  its  power  to  contract  and  not  in  its  power  to  legislate, 
althou^  the.  power  to  make  the  contract  be  authorized  by  an  ordi- 
nance. And  when,  by  the  terms  of  such  contract,  the  city  is  not 
restricted  from  the  legitimate  exercise  of  its  public  power  touching 
the  subject  matter  thereof,  but  expressly  reserves  its  administrative 
authority  to  keep  the  posts,  lamps,  and  burners  in  good  repair  if 
ttte  company  should  fail  to  do  so,  and  also  reserves  the  ri^t  to  test 
the  quality  of  the  gas  furnished  by  said  company,  and  the  capacity 
of  the  burners  at  all  times,  and  is  not  restricted  from  extending  its 
streets,  establishing  an  additional  number  of  lamps,  obtaining  gas 
from  other  sources,  or  establishing  its  own  gas-works  as  the  public 
interests  may  require,  such  contract,  not  being  a  restriction  upon  its 
legislative  power  nor  fraudulent  nor  against  public  policy,  is  valid 
and  binding  upon  such  city,  and  may  be  enforced  in  the  same  man- 
ner as  the  contract  of  a  person  or  business  corporation,  and  cannot 
be  repealed,  impaired,  or  changed  by  the  city,  by  ordinance,  or 
otherwise.' 

§  817  (474).  Suns  Sabjact.  —  So  where  a  municipal  corpora- 
tion, acting  within  the  scope  of  its  powers,  in  order  to  secure  the  erec- 
tion of  gas'works,  passed  an  ordinance  whereby  the  ga»-works  and 
their  income  were  placed  in  the  hands  of  trustees  for  the  benefit  of 
those  who  loaned  money  to  execute  the  undertaking,  avch  ordinance 
it  a  contract,  and  cannot  be  violated  by  the  dty,  althou^  it  may 
deem  it  for  the  interest  of  its  citizens  to  do  so ;  nor  is  it  in  the  power 
of  the  l^^lature  to  authorize  its  violation.* 

even  if  eertaim  leeolutiona,  in  favor  of  is  "the  verjr  opponte  of  a  recoKiiilioii 

the  defendants,  aUowine  them  to  es-  of  a  right  to  violAte  the  contract."    Per 

tabliah  a  cemetery  witnin  the   Aty,  Buchanan,  3. 

amounted  to  a  eontiBct,  and  thouca        '  Indi&napoliB  v.   Indianapolis  Qas 

tbdr  repeal  be  not  justified  by  the  Co.,  66  Ind.  396;  Valparaiso  v.  Gardner, 

facts,  and  be  a  violation  of  the  con-  97  Ind.  1. 

tract  by  the  city,  yet  that  the  latter        ■  Western  Savings  Fund  Society  v. 

bas  the  power  to  violate  its  contracts,  Philadelphia,  31  Pa.  Bt.  175;   Same  v. 

and  the  defendants  have  do  redress  Same,  31  Pa.  St.   185;    Indianapolie 

except  in  an  action  for  damages.    But  r.  Indianapolis  Gas  Co.,  66  Ind.  396, 

tbia  doctrine  was  rejected  by  the  court,  dliag  and  approving  t«zt;   ante,  chap- 

which  declared  it  to  be  as  '  uneound  aa  iv.  f  113. 
it  is  novel,"  since  a  liability  for  damagea 
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§  818  (475).  8uw  Sabjeet.  —  So  where  the  mayor  and  council 
have,  by  the  charter,  power  to  make,  in  their  corporate  capacity, 
all  such  contracts  as  diey  may  deem  necessary  for  the  welfare  of 
the  corporatioQ,  they  may  contract  to  sell  stock  owned  by  the  cUy  in 
a  private  corporation,  to  enable  the  city  to  pay  its  debts;  and  the 
discretionary  power  with  which  the  mayor  and  council  are  invested 
cannot,  when  bona  fide  exercised,  be  controlled  by  a  court  of  equi^ 
at  the  instance  of  property  owners  and  taxpayers.* 

§  819  (476).  Same  8ab]Mt.  —  Power  to  a  city  corporation  to 
pave  streets  at  the  expense  of  the  ovmers  and  recover  the  amount 
from  them  if  they  fail  themselves  to  pay  when  required  by  ordi- 
nance, gives  the  corporation  the  power  to  pwckaae  paving  materiah 
and  incur  a  debt  for  that  purpose;  and  in  a  suit  by  the  vendor  of 
such  materiab  against  the  corporatioa,  it  is  no  defence  that  the 
council  had  not  passed  an  ordinance  before  they  purchased  the 
materials,  requiring  the  owners  to  pave:  this  is  a  matter  to  which 
a  creditor  is  not  bound  to  look.  The  question  would  be  different 
if  the  ci^  had  sought  to  make  the  lot-owner  liable  for  the  cost  of 
paving;  in  such  case  it  must  show  a  strict  compliance  with  the  re- 
quirements of  its  charter.' 

§  820  (451).  Hodifleatlon  of  Oontracts.  —  A  city  or  other  muni- 
cipal corporation  having  the  power  to  make  a  contract  can  deal  with 
the  contract  in  the  same  manner  as  if  it  were  a  natural  person,  and 
may,  in  the  absence  of  a  statutory  limitation  upon  its  powers,  or 
conformably  with  such  limitation,  change,  modify  it,  or  cancel 
it  in  the  same  manner  as  it  might  originally  contract*    But  the 


a  V.  Columbus,  19  Gb.  471;  hatnng  found  quicktaitd  which  unduljr 

followed  and  text  approved,  Shaimon  iucreMed  the  expense  of  construction, 

v.   O'Boyle,   SI   Ind.   566;    Athens   v.  stopped  work  on  the  sewer  and  peti- 

Caraak,  75  Ga.  429 ;   Aduns  r.  Roma,  tinned  the  common  council  to  increase 

69  Ga.  766;  ante,  f  242;  post,  chapter  the    contract    price   for   building  the 

on  Corporate  Property,   {  991;    post,  same  to  indemni^   him   for  the   loss 

chap.  sxvi. ;  Bush  o.  Cubondale,  78  Ql.  which  he  would  sustain  by  the  reason 

74;  Cox  IT.  Jones,  73  N.  H.  £04,  dting  of  the  existence  of  the  quioksBjid,  if 

text.  he  should  go  on  and  complete  the 

'  Bigdow  V.   Perth  Amboj,  25  N.  sewer  for  the  contract  price.     There- 

J.   L.   297;   post,  chap,  xxviii.;   supra,  upon  the   eotnmon   cowkU   determintd 

Si  777,  782,  783.  to   allow   him   an   additional   sum.      It 

'  Doland  v.  Clark,  143  Cat.  176;  was  held  that  this  modification  of  the 
Meeob  V.  Buffalo,  29  n.  Y.  198;  Moore  eontiact  was  within  the  power  of  the 
V.  Albany,  98  N.  Y.  396;  V^ht  v.  common  council,  Wright,  J.,  saying: 
Buffalo,  133  N.  Y.  463,  471;  Weston  "Having  made  a  contract  for  the  con- 
V.  Syracuse,  158  N.  Y.  274,  rev'g  82  struction  of  the  sewer  in  this  case  it 
Hun,  67;  Fitzgerald  v.  Walker,  56  (the  city)  could  have  afterwarda  can- 
Ark.  148,  154.  In  Meech  v.  Bunalo,  celled  or  modified  it  by  increasing  the 
29  N.  Y.  198,  a  eontrador  for  a  sewer  contract  price.    In  short,  it  could  deal 
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modification  must  be  made  by  ofjicera  of  tJu  munwipality  having 
authority  to  act  in  that  reapect  If  the  officers  are  without  authority, 
the  modification   ia  not  binding  on   the  municipality.*     But  the 

with  it  in  the  some  manoer  a«  if  it  statute.  The  determkiatioD  of  what 
were  a  natur&l  person.  ...  It  is  not  materudi  ahall  he  lued  in  paving  ttrult 
pretended  that  the  defendant  might  is  a  UgltlaHve  function  belon^ng  to 
not  have  released  Randolph  (the  con-  the  city  coundl  which  cannot  be  dele- 
tractor)  alto^ther  from  nis  contract  gated  to  the  cit;  enjnneer.  King  Hill 
notwithstanding  be  had  given  securi^  Biick  Mfg.  Co.  v.  Hamilton.  51  Mo. 
for   its    performance    or    rescinded    it   App.  120. 

and  entered  into  a  new  engagement  '  ftnith  u.  ^t  Lake  Oty,  83  Fed. 
to  secure  the  completion  of  the  work.  Eep.  7S4;  CVHaia  v.  New  Orleans,  30 
So  the  city  could  agree  to  pay  an  ad-  La.  An.  152;  BonMteel  e.  Mayor,  Ac. 
ditional  compensation  in  consideration  of  New  York,  22  N.  Y.  162;  Becker  r. 
that  he  would  go  on  and  complete  the  New  York,  176  N.  Y.  441,  445;  Hague 
sewer."  In  MasiaehueeUt,  a  com-  v.  Philadelphia,  48  Fa.  527;  Chicago «. 
miitea  chosen  by  a  town  to  erect  a  McKechney,  206  HI.  372,  rev'g  91  01. 
building  has  authority  to  changa  Oie  App.  442.  Although  the  engineer  and 
tpeeificationa  in  order  to  remedy  de-  hia  agtittanU  are,  by  the  terms  of  th« 
fects  in  them  and  to  imi)rove  them  in  contract,  given  authority  to  direct 
minor  details  and  within  reasonable  the  contractor  in  the  performance  of 
Umitatdona.  Shea  v.  Milford,  145  the  work,  that  does  not  confer  upon 
Mass.  S28.  A  committee  authorized  them  general  authority  to  modify  the 
by  the  city  council  to  provide  a  water  contract.  Lsjnson  v.  Marshall,  133 
supply  and  having  power  to  contract  Hicb.  250.  When  the  construction  of 
therefor,  has  the  same  pmaer  to  make  a  sewer  should  have  been  ordered  by 
changes  in  the  amtraet  that  it  has  to  the  city  council,  the  board  of  pubhc 
enter  into  the  original  agreement.  But  works  was  required  to  advertise  for 
the  committee  must  be  called  together  proposals  to  execute  the  work  accoid- 
and  act  as  a  body,  otherwise  its  action  mg  to  plans  aad  specifications  and  was 
in  attempting  to  modify  the  contract  authorized  to  contract  nith  the  lowest 
is  void.  Burge  v.  Rockwell,  120  Iowa,  bidder.  The  city  charter  also  provided 
495.  The  city  eouneil  may  by  express  that  all  contracts  for  any  public  work 
provision  inserted  in  the  contract,  dele-  should  be  approved  by  the  council  and 
gate  the  power  to  change  a  contract  to  that  all  contiacla  should  be  let  to  the 
the  head  of  the  department  charged  lowest  responsible  bidder.  Held,  that 
with  the  execution  of  the  contract  so  the  board  of  public  works  had  no 
long  as  the  changes  permitted  do  not  avihority  leHhtnU  the  approval  of  the 
radically  change  the  general  character  council  to  make  any  mbUaniial  change 
of  the  work  and  concern  only  the  terms  in  the  terms  of  an  existing  sewer  con- 
of  construction,  although  without  such  tract;  and  that  the  contractor  could 
delegation  the  head  of  the  department  not  recover  for  a  variation  from  the 
would  not  have  authority  to  enter  into  plan  of  the  work  made  by  the  direction 
a  contiact,  or  alter  or  change  the  same,  of  the  board  without  the  approval  of 
Filbert  v.  Philadelphia,  181  Pa.  630.  the  council.  Campau  c.  Detnut,  106 
If  the  original  contract  makes  pracision  Mich.  414.  By  the  charter,  the  city 
for  changes  and  additions  to  or  deduc-  council  determined  when  a  public 
tions  from  the  work,  any  changes  made  building  should  be  erected.  The  Doard 
pursuant  to  its  provisions  become  a  of  pubEc  works  then  prejwred  plans 
part  of  the  contract.  Sherman  o.  and  specifications  and  submitted  them, 
Connor  (Tex.  Civ.  App.),  72  B.  W.  with  an  estimate  of  the  cost,  to  the 
Rep.  238.  In  California  Improvement  council.  Bids  were  advertised  for  and 
Co.  o.  Reynolds,  123  Cal.  88,  it  was  were  reported  by  the  board  ^th 
held  that  a  contract  for  street  paving  recommendations  to  tlie  coundl,  which 
which  reserved  to  the  superintendent  alone  had  authority  to  direct  the  erccu- 
^  streets  the  power  to  determine  or  tion  of  a  contract.  Held,  that  in  a 
vary  the  amount  of  material  to  be  contract  made  pursuant  to  such  pro- 
used  was  invalid,  because  made  upon  visions,  a  stipulation  Oat  in  ease  of 
a  basis  which  was  not  susceptible  to  alterations  a  fair  valuation  of  the  work 
competitive  bidding  as  required  by  the  added  or  omitted  should  be  made  by 
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aaseni  of  a  municipal  corporatioD  to  the  variatum  or  tnodificatum  of 
a  conirad,  need  not  necessarily  be  expressed  by  the  formal  action 
or  resolution  of  the  common  council;  it  may  be  imjdied  from  acts 
relating  to  the  contract  work  subsequent  to  the  date  of  the  contract;  * 
but  where  the  contract  is  made  by  ordinance  in  the  prescribed 
statutory  mode,  it  can  only  be  repealed  or  annulled  in  the  same 
manner.'  If,  however,  under  the  legislation  referred  to  in  the  note, 
a  contract  for  a  street  improvement  to  be  assessed  against  the 
abutter  be  made  with  reference  to  the  official  grade  as  previously 
fixed,  and  thereafter,  but  before  completion  of  the  work,  the  local 
authorities  having  control  over  the  grade  of  the  street  change  the 
grade,  the  jurisdiction  to  make  the  improveToent  which  had  been 
acquired  under  the  resolution  ludng  the  original  grade  b  lost  by  the 
change  of  the  official  grade  of  the  street,  and  the  contract  for  doing 
the  work  ceases  to  be  operative  as  against  the  abutter.  The  con- 
tract is  not  modified  to  meet  the  changed  circumstances.* 


;  to   the   original    Hpecificationa   in-  ceptcd  gaa  for  a.  considerable  portion  of 

creaaed  or  diminiBhed  accordingly,  did  that  year.    Taylor  v.  Lombertville,  43 

not  confer  authority  on  the  board  to  N,  J.  Eq.  107. 

bind   the   city   for   alterations   in   an         Defendant's  council  passed  a  resolu- 

amount  exceeding  the  contract  price,  tion   ordering  a   public   square   to  be 

Chittenden  n.  L^rinx,  120  Hich.  539.  graded,  and  plaintiff,  under  an  Bgree- 

'  Mesaengerf.  BuffiJo,  21N.y.  196;  ment  with  defendant's  officers,  ad- 
Newport  News  V.  Potter,  122  Fed.  321,  vanced  the  money  for  the  work,  which 
333,  citing  text.  See  ^so  Whitworth  was  done  in  a  satisfactoiy  manner. 
V.  Webb  City,  204  Mo.  579.  Where  Held,  that  a  subsequent  resolution,  of 
certain  work  is  stipulat«d  to  be  done  which  pltdntiff  had  no  notice,  limiting 
under  the  direction  of  a  street  com-  the  expenditure,  would  not  defeat  te- 
missioner  of  a  city,  this  officer  has  covery  of  an  amount  expended  in 
authority,  without  a  vote  of  the  council,  excess  of  that  limit.  Duncombe  v. 
to  authonie  extra  work  to  be  done,  or  Fort  Dodge,  38  Iowa,  281. 
materials  to  be  furnished,  where  these  '  Tene  Haute  n.  Lake,  43  Ind.  480. 
am  reifdered  necessary  by  the  action  of  See  also  North  Pacific  L.  &  M.  Co.  v. 
the  city  authorities  subsequant  to  the  East  Portland,  14  Oreg.  3.  Where  the 
making  of  the  contract,  and  where,  contract,  though  made  by  ordinanet, 
without  such  extra  work  or  mat«riala,  ianot  required  to  be  so  made  by  statute, 
it  would  be  impossible  to  fulfil  the  re-  it  does  not  require  to  be  repealed  by 
quiiements  of  the  contract.  Messenger  ordinance.  State  v.  Cowgill,  &c.  MilT- 
D.  Buffalo,  21  N.Y.  196.  As  to  changes  ine  Co.,  156  Mo.  620,  citing  text, 
in  contracts  by  parol,  see  Hasbrouck  v.  When  the  contract  itself  provides  that 
Milwaukee,  21  Wis.  217;  compare  the  chief  engineer  of  the  city  may 
Sacramento  o.  IQrk,  7  Cal.  419;  infra,  make  an  exlenmon  of  time  in  writing,  a 
i  793.  Acceptance  by  city  of  proposals  verbid  extengiim  for  an  indefinite  period 
to  it,  see  Springfield  v.  Harris,  107  is  invalid.  Malone  o.  Philadelphia,  147 
Mass.  532.  Where  a  city  made  a  con-  Pa.  416.  See  also  Dougher^  v.  Nor- 
tract  with  gas  company  for  a  year,  and  wood  Borouffh,  196  Pa.  S2;  Johnson  v. 
continued  to  observe  its  terms  in  sub-  Albany,  86  N.  Y.  App.  Div.  567.    If  a 

Suent    years    without    renewing    it,  statute  requires  that  all  municipal  oon- 

[  then  made  a  new  contract  lor  a  tractsshalI6etnim(inf;,allvariatioQBof 

year,  which  was  likewise  observed  in  such  conti&cts  must  uso  be  in  writing, 

later  vears  without  being  formally  re-  Malone  n.  Philadelphia,  147  Pa.  416. 
newed,  it  was  hdd  that  the  city  was        '  In  Wanren  v.  Obaudoa,  115  CaL 
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§  821  (477).  8»ttl«iiMiit  of  DUpntod  OUinu,  Ac. —  Growing  out 
of  its  authority  to  cre&te  debts  and  to  incur  liabilities,  a  municipal 
corporation  haa  power  to  settle  disputed  claims  against  it,  and  im 
agreement  to  pay  these  is  not  void  for  want  of  ctmsideration.'    If 

3S2,  the  pUiotiS  sued  upon  a  street  of  the  peace,  from  wluch  the  defendant 
aasessment.  By  statute,  before  the  was  about  to  appeal,  was  held  a  proper 
improvement  could  be  ordered,  a  exereise  of  corporate  power.  A^iew  v. 
Teeolution  of  intention  describing  the  Biall,  124  111.  312.  A  town  board  of 
work  was  required  to  be  adopted  bjr  gupervisora  held  to  hare  no  power, 
the  city  council  and  poHt«d  and  umeoi  expree^  conferred,  to  dis- 
published.  Before  the  oontnct  wm  charge  a  judgment  in  favor  of  the  town 
awarded,  rkotioe,  with  specifications,  exoMit  upon  full  payment  therec^,  nor 
invitinx  proposals  for  doing  the  work,  to  allow  credits  upon  it  of  siuns  not 
was  also  required  to  be  posted  and  allowed  by  the  court.  Butternut  e. 
published,  and  tiie  contract  was  O'Ualley,  50  Wis.  329.  It  may  annex 
directed  to  be  awarded  to  the  lowest  conditions  to  a  proposal  of  eettlement, 
responmble  bidder.  The  privileKe  was  and  is  not  liable  unless  the  oonditions 
then  pven  to  the  owners  to  do  the  are  met.  Herrill  v.  Dixfield,  30  He.  167. 
work  themselves  at  the  price  at  which  As  to  power  to  settle  and  rtfuni 
it  was  awarded,  and  thus  be  rdieved  txitting  di&U  and  vMue  rounding  bond*. 
from  all  burden  except  its  actual  ooot.  see  chapter  on  Hunioipal  Bonds.  The 
A  contract  for  gradiiw  the  street  to  the  oases  establish  the  general  tvopoaition 
grade  as  then  official^  fixed  was  let  at  that  where  municipal  officials  are 
a  fixed  price  per  cubic  yard.  After  the  authorised  by  statute  to  issue  funding 
contract  was  let  the  official  grade  of  the  bonds  to  pay  existing  Indebtedness, 
street  was  changed.  The  court  held  they  ate  thereby  invested  with  author- 
that  whether  the  amount  of  the  assess-  itjr  to  ascertain  whether  there  is  an 
ment  was  increased  or  diminished  by  exisUng  indebtedness,  and  if  so  the 
the  change  was  immaterial-  th^  amount  thereof.  Being  invested  with 
although  the  gradinc  was  awaided  at  a  such  authority,  a  recital  in  such  bonds 
price  per  cubic  yud,  if  proposals  had  of  their  finding  on  such  (jueations  is 
been  asked  for  grading  the  street  to  authorised  and  may  be  reUed  *Won  by 
the  line  as  changed,  the  contract  might  the  purchaser  of  the  bonds.  Waito  v. 
have  resulted  m  a  still  smaller  assess-  Santa  Cruz,  184  U.  S.,  302,  314; 
ment,  and  that  although  the  con-  Hughee  Co.  v.  Livingston,  104  Fed. 
tractor  might  have  a  right  of  action  Rep.  306,  311;  43  C.  C.  A.  541;  Cbaf- 
against  the  dt;^  for  whatever  damage  fee  Co.  v.  Potter,  142  V.  S.  355;  Gun- 
he  should  sustain  from  bang  prevented  nison  Co.  v.  Rollins,  173  U.  S.  255; 
from  oarrying  out  his  contract  by  the  Soux  CSty  School  District  v.  Rew,  111 
subsequent  ebange  of  the  grade  of  the  Fed.  Rep.  1 ;  Huron  v.  Second  Ward 
street,  as  in  the  ease  of  any  other  breach  Bav.  Bank,  86  Fed.  Rep,  272,  278;  30 
of  contract,  yet  if  the  contract  had  C.  C.  A.  38, 45;  Pierre  e.  Dunacomb,  45 
been  made  inoperative,  he  did  not  CCA.  499;  106  Fed.  Rep.  611,  616; 
have  the  right  to  ptooeed  with  its  certiorari  denied,  181  U.S.  621;  Aahley 
performanoe  and  make  the  expense  a  v.  Presque  Isle  Board,  60  Fed.  Rep.  66, 
chwge  upon  the  adjacent  lands.  A  66;  WestPUunsTp.u.  Sage,  16C.C.  A, 
nmibr  derision  was  made  in  Argentine  653,  557;  69  Fed.  Rep.  943,  946;  Cadil- 
V.  Daggett,  63  Kan.  491.  lac  i^.  Woonsocket  Sav.  Institution,  5S 

'Onslow  County  v.  Tollman,  145  Fed.  Rep.  93S,  939;  7  C.  C.  A.  574,  578: 
Fed.  Rep.  753,  772,  citing  text;  Au-  Seward  Co.  o.  Aetna  Life  Ins.  Co^  90 
gusta  u.  Leadbetter,  16  Me.  46;  Bean  Fed.  Rep.  222,  224;  Kiowa  Co. «.  How- 
V.  Jay,  23  Me.  117,  121;  People  b-  aid,  83  Fed.  Rep.  296;  27  CCA.  631; 
San  Frandsco  Supervisors,  27  Cal.  Haskell  Co.  v.  National  Life  Ins.  Co., 
656;  People  e.  Coon,  25  Oal.  636.  90  Fed.  Rep.  228 ;  Hamilton  County  r. 
fn/ra,  {822.  A  municipal  corporation  Hontpelier,  Ac.  Trust  Co.,  157  Fed. 
has  power  to  settle  disputed  claims.  Rep.  19;  in  this  case  the  Supreme 
In  this  ease  the  acceptenoe  by  a  city  Court  of  the  United  States  refused 
council  of  1100  in  payment  of  a  judg-  the  county's  application  for  a  writ 
ment  for  1200  obtained  before  a  justice  of  ctrtiorari,    208    U.    8.    617.     The 
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it  has  obUiiiied  a  contract  which,  by  mistake  or  a  change  of  circum- 
stancea,  it  deems  to  operate  oppressively  upon  the  other  party,  an 
agreement  to  make  an  additional  compenaatum,  or  to  modify  or 
annul  it,  is  not  in  the  absence  of  special  restriction  invalid  for  want 
of  consideration.*  A  town  may  make  a  contract  with  a  creditor 
whereby  the  latter  agrees  to  discount  or  throw  off  a  portion  of  his 
debt,  and  such  an  agreement,  if  founded  on  a  sufficient  consideratioD, 
will  be  forced.* 

board  of  taperviMon  have  authority  to  court,  under  the  Ic^uUtieii  of  CongreM 
ccmpromue  and  settle  a  jvdjpaent  in  as  to  the  power  of  the  Board  of  Public 
favoT  of  the  county,  pendiiig  an  appeal  Woriis  of  the  JMstrict  of  Columbia  to 
therefrom.  Orieani  County  v.  Bowen,  make  oontracta,  under  which  it  is  held 
4  Lans.  24.  Also  to  lettia  and  adjiat  that  luch  legiBlation  provides  how  con- 
(Ae  eounty  tretuurer'*  aeeouni  and  waive  tracts  bv  the  Board  for  public  improve- 
interaet  thereon.  Chenango  County  «.  ments  snail  be  made,  and  that  if  then 
BirdaaU,  1  Wend.  (N.  Y!1  463.  AIoo  is  mateiial  departure  from  the  reguirfr- 
to  faU«  and  adjutt  the  claims  arising  ments  of  the  statute  the  contract  la  not 
between  the  county  antf  another  emmty  binding.  South  Boston  Iron  Co.  v. 
upon  the  creation  of  the  Utter  out  ctf  U.  B.,  118  U.  S.  37,  aS'g  18  Court  of 
the  tenitoiy  of  the  former.  Hall  v.  Claims,  165;  Brown  o.  District  of 
Baker,  74  Wis.  IIS.  See  also  Collins  Columbia,  127  U.  a  67S.  In  Louisiana 
V.  Wdoh,  58  Iowa,  72.  The  corpora-  the  piwident  of  a  police  jui^  has  no 
tion  eomuel  has  not,  by  virtue  of  his  power  to  institute  a  suit  m  its  behalf 
office,  implied  power  to  audit  and  without  special  authority  conferred  by 
adjust,  or  settle  and  compromise,  claims  ordinance  or  resolution^  and  parol 
asNnst  the  city,  although  they  may  be  testimony  is  not  admissibte  to  prove 
the  subject  of  pending  lawsuits.  Bush  either.  Polioe  Jury  of  Ouachita  v. 
tr.  CVBriea,  104  K.  Y.  205,  rev'g  47  App.  Monroe,  38  La.  An.  630.  The  le^^ala- 
Div.  fiSl  (distinguishing  0%rien  v.  tura  may  authorise  munidpal  corpora- 
Mayor,  &c.  of  New  York,  160  N.  Y.  691,  tions  to  sue,  without  payment  of  costs 
aS'g  40  App.  Div.  331);  People  e.  or  complying  with  otner  requirements 
Mayor,  &e.  ol  New  York,  II  Abo.  Pr.  imposed  upon  natural  persons  or 
(N.  Y.)  66;  HcGinness  v.  Mayor,  &c  private  corporations.  In  this  case  an 
of  New  York,  26  Hun  (N.  Y.),  142.  appeal  by  a  dty  without  having  given  a 
'  Bean  v.  Jay,  23  Me.  117,  121;  ntpermdiai  bond  was  sustained. 
Meeoh  e.  Buffalo,  29  N.  Y.  198.  Fmt-  Holmes  t>.  Mattoon,  111  Bl.  37. 
ther,  as  to  conmdeistion,  Baileyville  v.  *  Baileyville  v.  Lowell,  20  Me.  178. 
Lowell,  20  He.  178;  Nelson  o.  Milford,  In  this  ease  tiie  town,  against  which 
7  Pick.  (Mass.)  18,  valuable  opinion  of  the  creditor  had  an  execution,  had  the 
Parker,  C,  J.;  see  People  v.  Stout,  23  option,  and  was  authorized,  to  raise 
Barb.  (N.y.)  338;  onfa, chap.  iv.  i  123.  the  money  by  loan  or  by  aBseaament; 
The  power  to  sue  and  be  sued  g^ves  to  and  if  in  tne  latter  mode,  either  at  once 
a  corporation  the  right  to  settie  or  cwn-  or  by  instalments.    If  not  raised  and 

Jironuse  claims.    Where  a  dty  has  a  paid,  the  creditor  was  authorized  to 

udgment,  from  which  an  appeal  is  cause  the  property  of  the  inhabitants 

about  to  be  taken,  the  oouncal  may,  if  to  be  distrained  upon  his  writ.    It  was 

done  in  good  faith,  cancel  the  judgment  held  under  these  oircumstancee,  that 

on  the  payment  dt  costs;  and  such  an  an  agreement  by  the  creditor,  which 

agreement,  when  executed,  is  binding  was  accepted  and  comi^ed  with  by  the 

upon  the  corporation.     Petersburg  v.  town,  that  if  the  town  would  al  once 

Mappin,  14111.  193;  Orleans  Co.  Sup.  n.  assess  the  amount  required,  and  collect 

Bowen,  4  L^n^ng  (N.  Y.),  24.    The  the  same,  he  would  abate  a  portion 

eases  above  citod  in  this  note  are  re-  of  his  debt,  was  founded  upon  a  suffi- 

viewed  by  Rit^rdmn,  C.  J.,  in  Barnes  cient  consideration,  and  was  binding 

V.  Mstrict  of  Columbia,  22  Court  of  upon  Um.    A  statute  wtuch  oUows  a 

C3ums  Rep.   366,  and  the  conclusion  dd)lor  of   a   rmmicipal   corporation   to 

reached  that  the  doctrine  of  the  text  procure  its  obligations  and  «d  (Aem  off 

did  not  apply  to  the  case  before  the  a0atn«f  Ait  debt  is  not  unconstitutional 
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§  822  (478).  Powar  to  uUtrata  OUlnu.  —  As  a  geaen.\  proposi- 
,'tion,  municipal  corporations  have,  unlesa  specially  restricted,  the 
same  powers  to  liquidate  claims  and  indebtedness  that  natuial 
persons  hare,  and  from  that  source  proceeds  power  to  adjust  ail  dis- 
puted claims,  and  when  the  amount  is  ascertained  to  pay  the  same 
as  other  indebtedness.  It  would  seem  to  follow  therefrom  that  a 
municipal  corporation,  unless  disabled  by  positive  law,  ondd  »w6- 
mii  to  arbitration  all  unsettled  claims  with  the  same  Uability  to  per^ 
form  the  award  as  would  rest  upon  a  natural  person,  provided,  of 
course,  that  such  power  be  exercised  by  ordinance  or  resolution  of 
the  corporate  authorities.*  It  is  no  objection  to  the  validity  of  atich 
ordinance  that  it  was  passed  at  a  meeting  of  the  city  council  at 
which  all  members  were  not  notified  to  be  present,  provided  that 
the  ordinance  be  approved  at  a  subsequent  regular  meeting.  Nor 
is  the  ordinance  an  act  ultra  vires  the  corporation,  although  the 
work  for  which  damages  are  claimed  was  done  outside  of  the  city 
limits,  provided  it  is  a  part  of  a  work  which  the  corporation  has 
power  to  perform.'    In  some  cases  it  is  hekl  that  a  city  has  no  power 

ms  depriving  crediton  of  tbelr  veeted  covmcil  may  entrust  the  nig  aUorney 
tigtOa,  or  u  impairiiig  the  obHmlJoDS  vnlh  th«  aieetion  of  the  arbitntora. 
of  contracta.  Amy  o.  Shelby  County  K&ne  v.  Fond  du  Lac,  40  Wis,  495. 
TaxinK  District,  114  U.  S.  387.  In  District  of  Columbia  v.  Bailey,  171 

*  Text  approved,  Sprinsfield  v.  U.  S.  161,  it  was  held  that  the  commis- 
Walker,  42  Ohio  St.  543,  htddins  also  tdoneta  of  tha  District  of  Columbia  had, 
that  munidpal  coipontiona  are "'pei^  under  their  limited  etatutory  authori^ 
Bona  "  within  the  meaning  of  the  statute  no  potaer  to  agree  to  a  commm^aw  oriit- 
of  Ohio  —  R.  S.  i  4947  —  concerning  tration  of  a  daim  againtt  Ae  Dittrict 
arbitrations.  See  also  Hartupee  c.  {[Towing  out  of  a  contract  for  the  pav- 
IHttabuig  131  Pa.  635.  Evidence  that  tng  of  a  street.  Hr.  Justioe  TFAileaaid: 
the  award  was  known  to  a,  city  officer  "ThB  mere  fact  that  the  District  ia  a 
to  whom  all  disputes  were  referred  by  municipal  corporation  is  not  decisive 
the  contract  to  be  grossly  unjust  when  of  the  question  whether  or  not  the 
made,  that  he  was  nostue  to  the  con-  CommiaBioneTS  of  the  District  had 
tractor  and  that  he  was  receivins  a  power  to  make  a  contract  to  submit 
salary  from  the  dty,  held  inauffic%tnl  to  an  award,  for,  as  we  have  seen,  it 
to  amneet  th»  city  vrUh  any  fraud  m  tbe  is  not  the  mere  existence  of  a  muni- 
award.  Hartupee  v.  Pittsburg,  131  dpal  corporate  bang  from  which  the 
Fa.  535.  See  also  Hostetter  v.  I^tts-  [Mwer  to  make  a  submiamon  to  arbitra- 
buigh,  107  Pa.  41S.  tion  ia  deduced,  but  that  the  municipal 

*  Shawneetown  e.  Baker,  85  111.  corporation  by  which  such  an  agr^e- 
563 ;  Dtx  v.  Dummerston,  19  Vt.  263 ;  ment  is  entered  into  has  power  to  con- 
Griswold  e.  Stonington,  5  Conn.  367;  tract,  to  settle  and  adjust  debts;  in 
Alexandria  Canal  Co.  v.  Swann,  5  How.  other  words,  all  the  general  attributes 
(U.  8.)  83;  District  Township  of  Wal-  which  normally  attach  to  and  result 
nut  V.  Rankin,  70  Iowa,  65;  Reming-  from  municipal  corporate  existence, 
ton  V.  Harrison  County  Court,  12  Bush  Recurring  to  the  statutes  relating  to 
(Ky.),  148;  Kane  v.  Fond  du  Lac,  40  the  Commissioners  of  the  District  of 
Wis.  495;  Hall  v.  Baker,  74  Wis.  118.  Columbia,  it  is  clear  from  their  face 
124;  mvra,  J  821,  Power  exists  that  these  officers  are  without  general 
unless  ttie  corporation  be  disabled,  power  to  contract  debts,  or  to  adjust 
Eldon  Tp.,  In  re,  6  Upper  Can.  Law  and  pay  the  same;  that,  on  the  coit- 
Jour.  207;  Brant  County,  In  rt,  19  trary,  the  statutea  expressly  deprive 
Upper    Can.    Q.    B.    4S0.     The    dtf  them  of  such  power,   and  limit  the 
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to  submit  to  arbitratioa  claims  for  damages  ari^g  under  the  power 
of  eminent  domain.' 

§  823.  PMfomuiice  ot  Work  to  BatisfaGtIon  of  Zngbwor.  —  Con- 
tracts for  public  improvement  usually  provide  that  the  work  shall  be 
performed  and  the  materiab  furnished  under  the  direction  and  sub- 
ject to  the  control  of  an  engineer  appointed  by  the  city  and  the 
officer  of  the  city  having  charge  of  the  improvement.  It  is  also 
usual  to  insert  provisions  referring  to  the  engineer  all  questions 
in  relation  to  the  work  and  the  construction  thereof,  and  the  money 
is  made  payable  to  the  contractor  upon  the  performance  of  the  work 
to  the  satUfaction  of  the  engineer  and  the  officer  and  upon  the  produc- 
tion of  the  certificate  or  estimate  of  the  engineer.  When  the  work 
has  been  performed  pursuant  to  such  a  contract  and  the  engineer 
passes  upon  the  quantity  and  quality  of  the  work,  and  issues  his 
certificate  of  performance,  such  certificate  b  binding  upon  both 
parties,  and  can  only  be  impeached  for  fraud  or  palpable  mis- 
take.*   But  contraets  eometimea  qvalify  this  provinon  by  declaring 

scope  of  their  authority  to  the  mere  to  say  that  becauae  the  district  corn- 
execution  of  cDutncto  pievioUHlf  Bano-  miBsioiiera  have  the  power  to  sue  and 
tioned  bj  Congnea,  or  which  they  aie  be  sued,  they  have  therefore  the  au- 
authorized  to  make  by  expresa  atatu-  thority  to  enter  into  a  contract  to 
tory  authority.  The  necessary  opera-  submit  a  claim  preferred  against  the 
tion  of  theee  provimona  of  the  statut«a  District  to  arbitration,  and  thus  to 
is  to  cause  the  District  Commissionera  oust  the  courts  of  jurisdiction,  when 
to  t>e  merely  administrative  officera  no  authority  is  conferred  upon  the 
with  ministerial  t>>weni  only.  The  commifisiooera  to  contract  to  pav  a. 
sum  of  the  municipal  powers  of  the  claim  of  the  character  embracea  in 
District  of  Columbia  is  neither  vested  the  arbitration,  and  no  appropriation 
in  nor  exsTciaed  by  the  District  CraU'  had  been  made  by  CttagteaB  for  the 
missioners.  They  are,  on  the  contrary,  payment  of  any  such  claim."  Concern- 
vested  in  the  Conereas  of  the  Unit^  ing  corporate  character  and  legal 
States,  acting  pro  Kae  trice  as  the  legiB-  status  ol  the  District,  see  Index,  &»- 
lative  body  of  the  District,  and  the  triet  of  Columbia. 

CommiBsionera  ttf  the  District  dischaive  '  Po»i,  chapter  on  Eminent  Domain. 

the  functions  of  administrative  official.  '  Guild  v.  Andrews,  137  Fed.  Rep. 

There  is  no  authority  for  holding  that  369;    Mobile  v.   Shea,   127  Fed.   Rep. 

a  mert  adminUtralive  officer  of  a  muni-  621;   McCormick  v.  St.  Louis,  166  Mo. 

ctpaj  eorporation,  nrnpfy  beanue  of  Uie  315;     Brady   v.   Mayor,   &c.    of   New 

abamce   of  a   alatutory   inkiintion,    has  York,  132  N.  Y.  415;   People  v.  Syrar- 

the  power,  witliout  the  consent  of  the  cuse,  144  N.  Y.  63;    Matter  of  t>eel, 

corporation,  speaking  through  its  muni-  148  N,  Y.  I6fi;   Burke  v.  Mayor,  &c. 

dpai  legislative  body,  to  bind  the  coi^  of  New  York,  7  N.  Y.  App.  Div.  128; 

poration  by  a  common-law  submission.  Smith  v.  Mayor,  Ac.  of  New  York,  12 

And  this  being  true,  with  how  much  N.  Y.  App.  Div.  391;   Quinn  c.  Mayor, 

less  reason  can  it  be  contended  that  Ac.  of  New  York,  16  N.  Y.  App.  Div. 

the  administrative  officers  of  the  Dia-  408 ;  Jones  o.  Mayor,  Ac.  of  New  York, 

triet  have  such  power  without  the  con-  60  N-  Y.  App.  Div,  161,  afi'd  174  N.  Y. 

sent  of  Congress,  when  the  acts  defining  617;   Thilemann  v.  Mayor,  &c.  of  New 

the  powers  of  the  commissioners,  by  York,  66  N.  Y.  App.  Div.  455;  Sicilian 

clear  and  necessary  implication,  coo-  Asphalt  Pav.  Co.  r.  WiUismsport,  186 

tain    an    express    prohibition    to    the  Pa.    256;     McHanus   v.    Fhiladelphia, 

contraiyT    Nor  is  it  in  reason  sound  201  Pa.  632;  Commonwealth  v.  Pitts- 
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that  neither  the  munidpatity  nor  an;  depaitmeot  or  officer  thereof 
shsU  be  precluded  or  estopped  by  any  c^tifical«  made  or  giv^i  by 
the  engineer,  mspector,  or  other  officer  from  at  any  time  showing 
the  true  and  correct  amount  and  character  of  the  work  which  shall 
have  been  done  and  materials  idiich  shall  have  been  furnished  by 
the  contractor;  and  under  such  a  qualification  of  the  clause  making 
the  en^eer's  certificate  final,  the  city  may  show  that  the  work  done 
■was  not  of  the  general  kind  required  by  the  contract,  that  the  ma- 
terials used  were  diff^ent  from  those  required,  or  w^«  less  in  amount 
than  th&  city  was  apparently  entitled  to  under  the  certificate.  It 
cannot  show,  in  spite  of  the  certificate,  that  the  materials  which  were 
put  into  the  work  and  accepted  wen  not  proper  because  of  some 
defect  in  them,  or  in  the  way  in  which  the  work  was  done  so  long 
as  they  comply  in  description  and  kind  with  those  called  for  under 
the  contract.*  When  the  contract  expressly  reserves  to  the  muni- 
cipality the  right  to  show  the  amount  and  character  of  the  work 
done  and  materials  furnished,  the  production  of  a  certificate  thereof 
pursuant  to  the  contract  places  the  bvrden  of  the  proof  upon  the 
municipality  to  show  by  a  preponderance  of  evidence  that  the  cer- 
tificate was  in  fact  erroneous,  and  that  the  work  actually  done  was 
less  than  that  shown  in  the  certificate.*  Until  a  certificate  has  been 
given  as  required  by  the  contract,  the  contractor  cannot  enforce 

burg,  206  Pa.   379;  Sftn  Antomo  v.  Pav.  Co.  t>.  Egftn,  I4fl  Cal.  635.  Wbea, 

Marahall   Co.    (Tex.    Civ.   App.),'  85  pursuant  to  contract,  the  officer  dedg- 

8.  W.  Rep.  315.  nated   thereby  has  aeeeplai   the    XDork 

When  the    conti&ct  for  the  work  and  pasoed    upon  the   claim    of  the 

has  been  tnodiiUd  by  agreement  of  the  contractor,  the  city  comptroUer  has  no 

parties,   a  certificate  by  the  enEineer  discretion  to   refuge  to  pay  the  claim 

that  the  work  was  done  in  compliaoce  on  the  ground  tliat  the  work  was  not 

with  the  contract  as  modified  is  auffi-  done  according  to  contract,  or  that  it 

cient  to  justify  a  recovery.    Weston  n.  was  improperly  done  in  some  respect. 

Syracuse,  158  N.  Y.  274.    Acceptance  Cotnmonwealth  v.  Pittaburg,  206  Pa. 

of  work  by  deinUy  enginar  held  to  be  379;  a.  c.  204  Pa.  219;  Hatter  of  Freel, 

sufficient    under    peculiar    provisions  148  N.  Y.  165. 

of  statute.     Richardson  v.  Hehler,  111        >  Bradv  c.  Mayor,  dec.  of  New  York, 

Ky.  408.    Where  a  contract  called  for  132  N.  Y.  415;    Quinn  r.  Mayor,  Ac. 

vitrifiai  brUk  according  to  sam^,  and  of   New   Yoric,    16   N.   Y.   App.   IMv. 

the   contractor  aubstitutad    bnck   not  408. 

according  to  sample  but  just  as  good,        *  Dean  n.  Mayor,  Ac.  of  New  York, 

tbefactthatthecityiDBpectedthebrick  45  N.  Y.  App.  Div.  605.     See  also 

t>efore  they  were  laid  did  not  take  the  People  v.  Coler,  68  N.  Y.  App.  Div. 

risk  from  the  contractor.    As  the  com-  131.    Mistakes  in  the  work  so  numerous, 

plete  work  had  not  been  accepted  by  ea  serious,  so  readily  observable,  and 

the  city  engineer,  the  contrartor  was  so  ^nerally  favorable  to   one  of  tbe 

liable  for  loss  from  the  use  of  brick  parties,  and  therefore   so  gross  as  to 

not  thoroughly  vitri&ed,  although  the  imply  bad  faith  in  the  supervision  and 

defects  only  became  discoverable  after  acceptance  of  the  work,  are  suffident 

uae.     Gosnell  v.   Louisville   (Ky.),   57  to  avoid  the  decision  of  the  engineer. 

8.  W.  Rep.  476.    Suffieieney  of  eer-  Guild    e.    Andrews,    137    Fed.    Rep. 

UJitaU,  see  Leeson  v.  New  York,  65  369. 
N.  Y.  App.  Div.  105;  San  Franciaco 
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his  claim  to  paym^t.'  But  the  necessty  for  a  certificate  only 
exists  in  the  case  of  a  claim  under  the  coa^ad..  If  the  contractor 
sues  the  cily  for  damages  on  the  ground  that  he  was  compelled  to 
perform  a  second  time  work  called  for  by  his  contract  with  the  city, 
Jhe  need  not  obtain  any  certificate  pursuant  to  the  terms  of  his  con- 
tract ^ce  the  action  is  founded  on  a  breach  of  the  contract,  acd  the 
provision  requiring  a  certificate  has  no  application.*  If  the  mun^• 
dpality  wrongfvUy  prevenU  the  contractor  troia  completing  the 
work,  he  is  also  entitled  to  recover  without  the  {mxluctioD  of  a 
certificate.' 

The  fTodtuHon  of  a  eertifieate  may  be  exciued  by  showing  that  it 
was  refused  by  the  en^eer  or  officer  unreasonably  and  in  bad  faith,* 
and  it  is  unreasonable  to  refuse  the  certificate  if  it  ought,  in  the  pon- 
templation  of  the  contract,  to  have  been  pven.  In  such  contempla- 
*  tion  it  ou^t  to  have  been  given  when  in  very  fact  and  beyond  all 
pretence  of  dispute  the  order  of  things  existed  to  which  the  engineer 
or  officer  is  to  certify,  viz. :  the  full  completion  of  the  contract  and 
each  and  every  one  of  its  stipulations.* 

§  824  (479).  OontTMU  witb  Attomayi.  —  Resulting  also  from 
the  power  to  make  contracts,  to  own  propniy,  to  incur  liabilities, 
and  to  sue  and  be  sued,  is  the  authority  in  a  municipal  corporation, 
in  the  absence  of  express  or  imphed  restriction,  to  emploif  tm  attorruy  * 

'  Fhelon  v.    Mayor    Ac,    of   New  formanco  of  the  work  and  then  fofu«e 

York,  119  N.  Y.  Se.    See  also  H&rtu-  &   certificaU,  thereby  precludioK   the 

pee  V.  HttsbuTK,  131  Pa.  St.  535.  contractor   from    recovering.      Wildey 

■  Oearty  V.  Mayor,  Ac.  of  New  York,  r.  School  District,  25  Hieh.  419; 
171  N.  Y.  61,  rev's  6^  N.  Y.  App.  Schlieea  v.  Grand  Hapid«,  131  Mich. 
Div.  72.  52;    Lmdbod  v.  Marahall,   133  Mioh. 

•  Eingaley  t>.  Brooklyn,  78  N.  Y.  250. 

200.  ■  ftuith  D.  Sacnmento,  13  CaL  £31; 

*  Elizabeth  v.  nttgenid,  114  Fed.  Stat«  v.  Faterson,  40  N.  J.  L.  186; 
Rep.  647;  Parlin  v.  Greenville,  127  Memphis  v.  Brown,  20  WalL  289,  321; 
Fed.  Rep.  55;  Bowery  Nat.  Bank  o.  Memphia  v.  Adams,  9  Heisk.  (Term.) 
Mayor,  ftc.  of  New  York,  63  N.  Y.  618  ;  Clarke  v.  Lyon  Co.,  8  Nev.  181; 
336;  Rosa  n.  New  York,  85  N.  Y.  App.  Ellia  v.  Washoe  a>.,  7  Nev.  291;  But- 
Div.  611.  The  en^eer's  certificate  temut  v.  O'Malley,  50  Wia.  333  (to 
cannot  be  attacked  on  the  ground  that  make  substitution);  Roper  v.  Lawrin- 
he  was  negligent,  caroless,  and  made  burg,  90  N.  C.  427  (counsel  employed 
mist^cea.  Bowman  o.  Stewart,  16S  to  defend  ^lice  officers  in  actions  for 
Pa.  394.  false    imprisonment) ;     Watertiu^    v. 

■  Bowery  Nat.  Bank  v.  Mayor,  Ac.  Laredo,  68  Tex.  566;  Scollay  v.  Butt« 
of  New  York,  63  N.  Y.  336;  Mac-  Coun^,  67  Cal.  249 ;  Hamilton  County 
Knkht  Flindc  Stone  Co.  v.  Mayor,  &c.  v.  Webb,  47  Kan.  104;  Simrall  «.  Cov- 
of  New  York,  160  N.  Y.  72.  If  the  en-  ington,  29  S.  W.  Rep.  880;  16  I^. 
ffirteer  ptuM»  the  work  from  day  to  day  Law  Rep.  770.  Power  to  MtoUish /»rrt«l 
as  it  proceeds  and  i^rects  the  manner  held,  on  demurrer,  to  iitvply  jiotBer  to 
of  pmormance,  be  cannot,  upon  the  employ  eountd  to  represent  the  city  in 
completion  of  the  work,  re-examine  hia  a  matter  involving  thdr  estabUshsunt, 
own  oonoluaions  sa  to  the  proper  per-  and  to  agree  to  pay  him  a  amting&Ht 
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to  conduct  or  defend  suits  in  which  the  corporation  is  interested  in 
its  corporate  capacity;  and  the  corporation  b  bound  to  pay  for  ser- 
vices rendered  by  him  on  due  empU>yment,  without  an  express  vote 
to  that  effect.' 

If  the  scheme  of  municipal  gOTemment  providea  a  corporation  eoun- 
td  or  city  attorney  or  other  legal  ojftcer  for  the  municipality  whose  du^ 

fee  dependent  u^n  the  buccbsb  oI  the  v.  Charieston,  7  Gray  CMaaB.),  12.  See 
suit  and  conaisting  of  a  part  of  the  also  Cass  County  p.  Roea,  46  lud.  404. 
receipts  from  the  fenj.  Waterbury  Although  the  mayor  of  Ae  eily  has 
e.  I^redo,  68  Tex.  665.  After  trisl  usually  no  authority  by  virtue  of  hia 
and  on  appeal  from  judgment,  doubt  ofGce  to  employ  counsel,  yet  cases  of 
was  exprassed  as  to  the  power  of  the  emergency  may  arise  wban  the  power 
city  to  give  the  attorney  an  interest  in  must  necessarily  exist,  and  in  such 
ferrv  property  which  u  subject  to  a  cases  the  city  becomes  liable  for  the 
public  trust.  See  Waterbury  v.  Laredo,  compensation  of  the  counsel.  Lia- 
68  Tex.  £65.  bility    of    city    sustwied    under   this 

Unless  there  is  some  special  restiic-  principle  where  the  city  officials  weie 
tion  the  corporation  may  mcur  liability  proceeding  to  collect  a  tax  without 
to  compensate  an  attorney  employed  any  ordinance  of  the  city  council  and 
by  it  to  conduct  or  defend  suits  which  the  mayor  employed  counsel  to  in- 
T^te  to  the  due  perfonnance  of  the  stitut«  suit  to  restiain  the  collection 
duties  or  trusts  with  which,  in  its  coi^  o!  the  tax;  Louisville  v.  Murphv,  86 
porate  capacity,  it  is  charged  by  law.  Ky.  53;  also  where  mayor  emimyed 
Attorney-General  v.  Mayor,  &c,  of  counsel  to  defend  him  m  maruiamu* 
Norwich,  2  Myl.  A  Cr.  406;  Lewis  o.  proceedings  to  require  him  to  eiga  an 
Mayor,  &c.  of  Rochester,  9  Com.  B.  illegal  issue  of  bonds,  the  l^al  c^ceia 
(n,  8)401;  ante,  iS07.  A  city  owning  and  the  legislative  body  erf  the  city 
stock  in  a  nulroad  company  in  another  refusing  to  assist  him  or  to  procure 
State  may,  in  virtue  of  such  ownership,  counsel  for  the  purpose.  Wiley  v. 
unless  specially  restricted,  employ  Seattle,  7  Wash.  576;  Bamert  v.  Pat- 
counael  to  attend  to  its  interests  in  such  t«rson,  48  N.  J.  L.  395.  But  the 
State.  Memphis  v.  Adams,  9  Heisk.  emergency  must  be  serious  and  the 
(Tenn.)  518.  In  lo^ea,  the  board  of  necessity  grave  and  impending.  The 
supervisors  may  employ  special  agent  mayor  cannot  employ  counsel  to  bring 
or  attorney  to  assist  in  the  collection  suit  in  the  name  of  the  dty  to  enjcun 
of  taxes  not  collecdble  by  county  the  county  from  enclosing  grounds 
treasurer  in  the  discharge  of  his  duty,  belonging  to  the  city  or  to  asmst  in  tbe 
Withelm  n.  Cedar  Co.,  50  Iowa,  254.  prosecution  of  the  suit,  The  nature 
Compare  ants,  J  299,  and  cases  there  of  the  action  does  not  disclose  any 
dted^  as  to  power  to  offer  rewards  for  real  emergency.  Owensboro  v.  Weir, 
offenders.  Buttrick  v.  Lowell,  1  Allen  95  Ky.  158.  Employment  of  an  at- 
(Maae.),  172.  A  city  is  liable  for  the  tomev  by  the  mayor  of  a  dty  hdd  to 
expenee  of  -photographs  ordered  by  the  have  been  ratified  by  the  act  of  the  com- 
eorporalvm  couTwet  which  he  deemed  mon  council  in  permitting  the  attorney 
necessary  to  prepare  for  the  defence  to  proceed  with  the  litigation  without 
of  an  action  against  the  city.  Chicago  protest  or  repudiation  and  accepting 
V.  Betger,  100  III.  App.  158.  A  city  the  fruit  of  his  services.  Mound  City 
is  not  liable  for  counsel  employed  by  v.  Snoddy,  53  Kan.  126.  City  held 
a  municipal  board  when  tA«  act  creating  bound  to  pay  reasonable  value  of  1^1 
the  municipal  board  is  ancomtit'utional.  services  performed  under  an  invalid 
Hndlay  tJ.  Pendleton,  62  Ohio  St.  80.  contract  where  the  dty  bad  rocdved 
Municipality  held  rwt  liable  for  legal  the  benefit  of  the  services.  Brand  v. 
services  rendered  not  at  the  request  San  Antonio  {Tex.  Civ.  App.),  37  8.  W. 
or  on  the  initiative  of  the  board  of  Rep.  340. 

aldermen  or  city  council,  but  at  the  '  Langdon  v.  Castleton,  30  Vt.  285: 
request  or  BU«;estion  of  iruiividval  ante,  f  307.  Where  no  term  is  spcdfied 
members  thereofT  Burkett  v.  Athens  in  the  contract  of  employment  of  an 
{Tenn.  Ch.  App.),  59  S.  W.  Rep.  667;  attorney,  it  is  terminable  at  will.  WH- 
Root  V.  Topeka,  63  Kan.  129;  Butler  mingtonv.  Biyan,  141  N.  Car.  666. 
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it  ia  to  appear  on  behalf  of  the  mimictpahty  in  ail  suits  by  or  against 
the  corporation,  and  to  conduct  all  the  law  business  of  tfie  corpora- 
tioQ,  the  municipality  is  deprived  of  its  power  to  employ  another 
attorney  to  take  the  place  of  and  perform  the  duties  which  naturaUy 
belong  to  its  law  o£5cer.'  But  the  fact  that  an  official  attorney  is 
provided  for  the  municipalify  by  law  does  Ttot  preelvde  the  munici- 
jxUity  from  employing  other  or  additioTUil  aitorneya  to  assist  him  in 
prosecuting  or  defending  suits  against  the  municipality; '  nor  does 
it  deprive  the  municipality  of  power  to  employ  counsel  to  defend  or 
prosecute  actions  which  do  not  tall  within  the  dviiea  of  the  official 

'  Hodoe   County   v.    Spencer,    103  duthoiue  or  require  the  county  st- 

Cal.    498;     Meiriam   v.    Bsmum,    116  tomey   to    perform;     (5)     a    city    or 

Cal.  619;   Hope  v.  Alton,  214  III.  102,  coun^  may  wHh  the  consent  <a  the 

afTg   116    111.   App.    116;    Claugh  c.  dty  or  county  Attorney  em^oy  such 

Httrt,  8  Kan.  487 ;  Horsey  v.  Patterson,  assistance  for  the  city  or  coun^  at- 

40N.J.L.186;   Lyddy  v.  Long  Island  tomey    u    the    latter    may    actually 

City,  104  N.  ¥.  218;    People  c.  Town,  need.     A  staiuU  providing  for  the  ap- 

1   N.  Y.  App.  Div.   127;    Collins  v.  vomtmenl  of  a  city  attt^nty  and  A« 

Baratt^  Springs,  70  Him  (N.  Y.),  583,  formalion  o]  a  law  department   which 


aff'd  140  N.  Y.  637;  Ransom  v.  should  have  chai^  of  and  conduct 
3layor,  im.  of  New  York,  24  Barb,  all  law  business  of  the  corporation,  re- 
(N.  Y.)  226;  Orton  v.  State,  12  Wis.  peals  by  impUcation  an  earlier  statute 
fi09.  See  also  Huge  v.  Camden,  29  giving  to  the  common  council  power 
N.  J.  Eq.  6;  Hemphia  v.  Brown,  20  to  employ  and  pay  an  attorney.  Lyddy 
WaU.  (U.  3.)  289.  In  Qough  v.  Hart,  tr.  Long  Island  ftty,  104  N.  Y.  218. 
8  Kan.  487,  the  plaintiffs  sued  a  city  ■  Reclamation  Dist.  v.  Harar,  4 
and  a  county  to  compel  the  speoific  Fed.  Rep.  366,  371;  Smith  r.  Sacra^ 
performance  of  contracts  employing  mento,  13  Cal.  531;  Homblower  o. 
them  as  counsel  for  the  dty  and  county  Dunden,  3G  Cal.  664:  Kelley  «.  Ser- 
in a  certain  matter.  The  court  eon-  lanous  (Cal.),  49  Pac.  Rep.  209;  I^asen 
ceded  the  power  of  eather  the  city  or  County  v.  Shinn,8S  Cal.  £10,512;  Hart 
the  county  to  employ  an  attorney  in  v.  Gough,  8  Kan.  487 ;  Ellis  v.  Washoe 
the  following  cases:  (1)  when  no  County,  7  Nev.  201;  Clarke  v.  Lyon 
counsel  had  been  otherwise  provided  County,  8  Nev.  181;  Mayor,  &o.  of  New 
by  law;  (2)  in  States  where  ao  county  York  n.  Exchange  F.  Ins.  Co.,  9  Bosw. 
attorney  is  elected  but  where  a  die-  (N.  Y.)  424,  433;  M^or,  Ac.  of  New 
trict  attorney  is  elected  for  several  York  v.  Hamilton  F.  vna.  Co.,  10  Bosw. 
counties  whose  principal  duty  is  to  (N.  V.)  ^7, 544;  Sharon. Mayor,  Ac. of 
attend  to  State  cases  (to  proBecut«  New  York,  9  Abb.  Fr.  (N.  Y.)  420; 
criminal  actions)  in  his  district,  but  Huron  v.  Campbell,  3  S.  Dak.  309,  321 ; 
whose  duty  it  is  also,  secondarily,  to  Martin  v.  Whitman  Coimty,  1  Wash, 
appear  and  prosecute  or  defend  for  £33, 536.  The  city  council  cannot  dele- 
tne  several  counties  within  bis  district,  gate  to  an  attorney  employed  by  it  the 
such  counties  are  not  bound  to  depend  power  or  authority  to  retain  another 
on  such  district  attorney,  but  may  em-  attorney  not  named  by  them,  if  in  his 
ploy  counsel  of  their  own  to  take  more  judgment  it  becomes  necessary.  Knight 
special  care  of  the  interests  of  the  v.  Eureka,  123  Cal.  192,  The  commence- 
county;  (3)  in  any  case  other  counsel  ment  of  a  lawsuit,  the  selection  and 
than  the  city  or  county  attorney  may  employment  of  attorneys  to  commence 
appear  and  prosecute  or  defend  for  and  praeecute  it,  and  the  compromise 
a  city  or  county  under  or  for  the  dty  or  settlement  of  the  same,  are  acta 
or  county  attorney  or  to  assist  him,  which  involve  the  exercise  <n  judgment 
looking  or  course  to  the  city  or  county  and  discretion,  and  power  conferred 
attorney,  if  to  any  one,  for  compensa-  upon  a  municipal  corporation  to  do 
tion;  (4)  a  city  or  county  may  employ  such  acts  cannot  be  deUgated  to  others, 
other  counsel  to  perform  such  of  its  Scollay  v.  Butte  County,  67  Ci^.  249. 
legal    business  as  the  law  does  not 
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attorney  as  preacribed  or  defined  by  statute  or  ordinance;  ^  at  if  for 
diaabUittf  or  other  reason,  it  is  impossible  for  the  city  attorney  to  dis- 
charge die  required  duty.' 

If  a  corporation  attorney,  after  kU  term  of  office  has  expired,  txao- 
tinues  in  the  management  of  suits  in  which  the  corporation  is  inters 
ested,  without  objection  from,  and  with  the  knowledge  of,  the  corpo- 
ration and  c^  his  successor,  he  may,  it  has  beoi  held,  recover  tor  such 
SCTvices.*  An  attorney  was  employed  upon  a  quaiUum  mavit  by  the 
city  to  conduct  a  case  to  a  final  termination,  and  pending  the  lidgS' 
tion  was  appointed  dty  counsellor,  when  it  became  his  offidal  duty 
to  act  for  die  city;  and  it  was  held  that,  in  the  absraice  <A  an  repress 
contract,  he  could  not  recover  for  the  value  of  such  services  aa  were 
rendered  after  his  appointment  It  mi^t  be  otherwise  if  the  original 
employment  had  been  to  carry  the  suit  through  for  an  agreed  sum.* 
But  the  power  of  &e  municipality  or  its  appropriate  officers  to  em- 
ploy an  attorney  is  limited  to  those  maSers  in  which  the  munidpali^ 
has  some  offidal  duty  or  which  may  properly  be  said  to  aSect  lia 
interests.  An  attempted  employment  of  an  attorn^  la  a  matter  in 
connection  with  which  the  municipality  has  no  offidal  duty,  or  which 
does  not  fall  within  the  duties  of  the  board  or  officer  "naking  the 

>  County  oommisKonen,  when  rued  Brown,  20  Wall.  289,  321;  HemphlB 
heyand  the  Iwnitt  of  their  men  county,  v.  Adorns,  9  HeUk.  (Teim.)  £18;  s.  c. 
when  the  county  aUomejr  is  not  24  Am.  Rep.  331;  Cftn  Countv  v.  Ron, 
bound  to  jta,  may  employ  ottur  counsel  46  Ind.  404 ;  HcG^m  «.  Founbun 
to  defend  the  action,  although  by  County,  46  fnd.  380. 
■tatut«  the  county  attorney  u  made  *  Detroit  v.  Whitt«more,  27  IGeh. 
the  (^dal  adviaer  and  representative  281.  Construction  of  power  to  employ 
of  the  county.  Thacher  «.  Jeffenon  private  counsel.  lb.  In  employing 
County,  13  ^In.  1S2.  ooun«el  the  board  of  county  ounmio- 

*  ^lith  s.  Saonmento,  13  Cal.  531.  noners  acts  as  a  corporation,  and  like 

*  Langdon  v.  Castteton,  30  Vt.  28fi.  other  corporations,  may,  unlen  the 
See  Hamngton  v.  Berkshire  School  statute  otherwioe  requires,  empk^ 
District,  30  Vt.  165;  «upra,  \  793,  as  agents  and  attorneys  without  mubiTig 
to  implied  contracts.  Compare  Clough  such  emplt^ment  a  matter  of  record; 
e.  Hut,  S  Kan.  487,  eupra.  Compensa-  but  this  must  be  done  by  the  con- 
tion  of  ctfy  aOorttey.  Bee  Carroll  v.  St.  current  act  of  a  majority  oF  the  board 
Louis,  12  Ho.  44;  also,  chapter  on  at  a  legal  session.  Such  attorney  may 
Corporate  Officers,  ante.  Liabdity  for  recover  compensation  for  his  services, 
attorney's  fee  under  charter  or  special  McCabe  v.  Fountain  County,  46  Ind. 
statutes,  see  Biat^  e.  New  York  380.  The  city  council  under  the  laws 
Supervisors,  2  Bandf.  8.  Car.  R.  460,  of  louia,  while  acting  as  a  board  of 
atrd  10  N.  Y.  260,  for  reasons  given  by  equalisation,  is  discharging  a  corporate 
OaJU«3/,  C.  J.,  in2Sandf.  460;  Ealstead  function  and  acting  as  a  representative 
V.  Mayor,  &c.  of  New  York,  3  N.  V.  430 ;  of  the  city,  and  if  its  action  is  appealed 
Memphis  v.  Brown,  20  Wall.  286;  from,  the  city  aolidtor  is  justtned  in 
State  V.  New  Orieans,  20  La.  An.  172 ;  defending  it  in  the  appellate  court ;  for 
Briffht  V.  Hewes,  19  La.  An.  666;  which  service  he  is  entitled  to  reascma- 
PaSer  v.  Williamsburg,  13  How.  Pr.  ble  compensation,  even  though  the 
(N.  Y.)  250;  Clough  v.  Hart,  tupra,  service  or  the  compensation  be  not 
and  cases  cited  by  Valentine,  J.  Proof  provided  for  by  city  ordinance.  Einoie 
of  emploi/meaL  Butler  v.  ChBiieatown,  v.  Waverly,  42  Iowa,  437.  Extra  eont- 
7  Gray  (Ums.),  12,  14;    Memphis  «.  pttuatum.    Ante,  f  426. 
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contract  of  employment,  does  not  render  the  municipali^  liable  to 
the  attorney  for  his  compensation.* 

$  825  (4S0).  OoEtracti  for  Local  ImpnnnuiatM.  —  A  municipal 
corporation  ctHitracted  with  a  paver  to  do  certun  work  at  a  fixed 

■  ColuBA  Gountj  V.  Welch,  122  Col.  a  county  or  d^  (A  experun  mewred  by 
428  (employment  of  special  counsel  to  a  pciiM  of^cer  in  succeaafully  defending 
influence  pending  l^iulation  aSedii^  choices  preferred  acainat  liim  Jar 
the  county).    As  to  power  of  munict-  official  misconduct.    Caapman  v.  New 

ety  to  ■indemnify  officers  a^inat  York,  168  N.  Y.  80,  aS'R  £7  App.  Div. 
1  expenaee,  &c.,  8ee  ante,  S  Sdr.  A  fiS3.  SeealsoMatterofStrau2,44N.  Y. 
municipal  corporation  which  has  em-  App.  Biv.  425;  Matter  of  Jensen,  44 
ployed  an  attorney  to  file  a  bill  eeeldng  IT  Y.  App.  Div.  609,  atf'g  28  N.  Y.  liiec. 
to  datroy  by  mat  the  exiMence  of  the  379;  Matter  of  Fallon,  28  N.  Y.  Misc. 
corporation  ittdf,  cannot  applv  the  748;  Hatter  of  Labrake,  29  N.  Y.  Miao. 
corporate  funds  in  payment  of  euch  87.  Boa  loAss.,  City  Purpoea:  Cminty. 
■ervicea.  Daniel  v.  Memphis,  11  A  dty  cannot  aaaume  the  expense  of 
Humph.  (Tenn.)  585.  A  mumcipal  defending  an  action  againtt  jmlice 
corporation  has  no  power  to  employ  officers  to  recover  damages  for  fedte 
counsel  to  defend  a  suit  eaittstoay  impriacnmeni.  Chicago  v.  Williams, 
dvteted  againtt  ill  ofjioen,  though  its  182  lU.  135,  rev's  80  111.  App.  33.  But 
object  be  to  enjoin  them  from  per-  in  CuUen  d.  Carthage,  103  Ind.  196,  it 
forming  their  official  functions  and  was  held  that  the  trustees  of  a  town 
to  appoint  a  recdver  of  its  corporate  have  inddental  power  to  employ 
mopeity.  Smith  v.  Nashville,  4  Lea  counsd  to  defend  the  town  marsh^ 
(Tenn.),  69.     When  suit  is  brought  in   against  an  action  for  false  imprison- 


icipal  corporation  ment  brouzht  by  one  arrested  by  him 

may  be  dismisaed,    tat  the  vidation  of  a  town  ordinance, 

motion  of  the  defendant,  or  by  the  and  that  counsel  so  employed  might 


without  authority,  it  may  bt  dismissed,  for  the  violation  of  a  town  ordinanc 

on  motion  of  the  defendant,  or  by  the  and  that  counsel  so  employed  n:' 

court  of  its  own  motion  when  atten-  recover  therefor  in  an  action  obi 

lion  is  called  to  the  fact.    Kankakee  v.  the  town,  dting  and  approving  f 

Kankakee  &  I.  R.  R.  Co.,  115  HI.  88.  ante,  and  relymg  on  the  cases  t 

The  Supreme  Court  of  Witamiin  dted.     To  the  same  efiect,  Rope 

holds  that  no  action  will  lie  against  a  Lawrinbuig,  90  N.  Oar.  427.     In 

dty  having  "the  ^neral  powers  of  IndemnifiaUion  of  Offiesrs;   Office 

munidpal    corporations    at    common  Officer.     The  common  council  cai 


proaacutitms 

lately  been  cheers   of  the  dt?,  „     ..„  „  _    .   . 

offences  committed  under  color  of  latt«r's  dection.  Peck  r.  Spencer,  26 
their  official  duties,  reaulting  in  pecu-  Fla.  23.  Claim  for  services  alleged  to 
niary  injury  to  the  dty.  Butler  v.  have  been  rendered  by  an  attorney  in 
Milwaukee,  15  Wis-  493.  In  Indiaiui,  an  action  of  quo  warranto  brought  in 
a  county  board  has  do  power  to  era-  the  name  of  the  State  upon  the  relation 
plo^  counsd  to  conduct  criminal  prose-  of  the  county  attorney  against  a  ■uxiter 
eutioni   and   cannot    be   compelled  to   compani/ to /or/rit  ita^an^is«,  hdd,  not 

By  for  servicea  rendered.  Uight  v.  to  be  recoverable  where  it  appeared 
mroe  Co.,  68  Ind.  675;  Ripley  Co.  that  no  resolution  was  adopted  or  action 
V.  Ward  69  Ind.  441;  Grant  Co.  o.  taken  by  the  dty  council  employing 
Bradford,  72  Ind.  455.  the  plaintiff  or  recognizing  his  eervicea 

Under  the  providon  of  the  New  as  an  obligation  to  the  dty.  Root  v. 
York  CoTtaliiaiion  prohibiting  any  Topeka,  63  Kan.  129.  Attorney  ajh 
county  or  dty,  &X.,  from  loarang  its  poxnted  by  court  to  defend  accused 
money  or  creait  to  or  in  aid  of  any  in-  permmt  who  are  unable  to  employ 
dividual,  and  from  incurring  indebted-  counad  cannot  recover  for  services  so 
nese  except  for  county,  city,  Ac,  pur-  rendered  in  an  action  against  the 
poaM,  &e  UgMattire  cannot  authorize  county.  Posey  v.  Mobile  County,  60 
or  direct  the  payment  from  the  funds  of  Ala.  0. 
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price,  of  which  it  was  to  pay  one-third,  and  the  owners  of  the  abutting 
property  two-thirds.  It  was  judicially  determined  that  the  pro- 
prietors were,  in  law,  liable  to  pay  only  one-third ;  and  it  was  held, 
in  an  action  by  the  paver  against  the  corporation,  that  it  was  a  war- 
rantor  for  the  remaining  one-third;  and  itwas  held  liable  accordin^y.* 
But  where  the  charter  or  constituent  act  in  reference  to  improving 
streets  provides  that  the  ciiy  shali  be  liable  to  the  conirador  for  so  muck 
(miy  of  the  improvement  as  is  occupied  hy  streets  and  alleys  crossing 
the  same,  and  that  the  owners  of  adjacent  lots  sh&ll  be  liable  for  the 
rest,  the  city  is  not  liable  for  the  deficiency  in  case  the  adjacent  prop* 
aty  does  not  sell  for  enough  to  pay  the  assessment,  and  though  the 
owner  be  a  non-resident' 


298.  So  where  a  city  by  ordinance  di-  17  ^&n.  189.  (Swnpare  Reock  . 
rected  ttiftt  &  sewer  be  congtructed,  Newark,  33  N.  J.  L.  129.  Further^  as 
reciting  that  the  action  was  taken  upoD  to  local  improvemenU,  see  chap.  six. ; 
petition  o[  a  majority  of  property  vast  5  1465;  gupra,  S5  793,  803.  See 
ownera,  and  the  work  was  diecontinued  further,  Index — Load  ImprovemerUt. 
because  it  appeared  that  a  majority  Municipal  Bonds;  Streets;  Taxation. 
bad  not  petitionJed,  the  city  was  held  to  In  Memphis  e.  Brown,  20  Wall.  289, 
be  liable  to  pay  for  the  services  of  an  it  was  held  that  under  its  charter  the 
inspector  employed  by  ii  for  the  work,  on  dty  had  full  power  to  makt  paving 
the  ground  that  there  was  an  implied  eoniraets,  and  to  pay  either  in  cash  or 
guarantee  that  the  petition  was  suffi-  in  bonds,  or  botn,  and  to  euarantee 
cient.  Bill  v.  Denver,  29  Fed.  Rep.  344.  payment  of  the  assessment  billa  against 
See  also  Cronan  v.  Municipality,  6  La.  abutters.  See  also  Saxton  v.  St. 
An.  537,  where  by  the  construction  of  Joseph,  60  Mo.  153.  Touxrs  for  eleetrie 
the  contract  the  city  was  held  Uable  lighis  held  not  "local  improvements," 
for  the  whole  expense,  the  proprietoTB  where  the  lighting  system  is  not  owned 
having  refused  to  make  payment.  A  by  the  city.  Putnam  o.  Grand  Rapids, 
contractor  failing,  for  taani  of  power  in   68  Mich.  4 16. 

a  city,  to  be  able  to  get  his  pay  from  '  New  Albany  v.  Sweeney,  13  Ind. 
8pe<^  assessments,  the  city  was  held  245;  Lucas  v.  8an  Francisco, 7CaI.  463; 
liable  to  him,  it  being  nsKi^ed  ^  Lovell  v.  St.  Paul,  10  Minn.  290.  Con- 
guannteeing  that  it  possessed  the  tracts  with  municipal  corporations  are 
speciGe  powers  relied  on  by  the  con-  construed  with  reference  to  the  char- 
tractor  for  his  compensation.  Uaber  tered  or  corporate  powers  of  the  dty. 
t>.  Chic^o,  38  ni.  266;  Scofield  v.  13  Ind.  245,  mpra. 
Council  Bluffs,  68  Iowa,  695;  Bucraft        If  the  rnvmciptd  oorporation  ogreta 

D.  Council  Bluffs,  63  Iowa,  646.  But  vnOi  tiit  contractor  to  caOect  the  asses»- 
see  Chicago  c.  People,  48  Bl.  416,  where  ments  from  the  abutting  owneiB,  a 
the  first  case  is  explained  and  dia-  f^ure  to  do  so  was  held  to  render  it 
tingiiished.  See  also  Reilly  v.  Philadel-  liable.  Morgan  ».  Dubuque,  28  Iowa, 
pMa,  60  Pa.  St.  467;  Sleeper  c.  Bullen,  575.  See,  however.  Beard  p.  Brooklyn, 
6  Kan.  300;  Chicago  v.  People,  56  111.  31  Barb.  (N.  Y.)  142;  Saxton  v.  St. 
327:  Lowden  v.  Gndnnati,  2  Disney  Joeenh,  60  Mo.  153;  Saxton  v.  Beach, 
(Ohio),  203.  FLi«ht  of  eontractor  to  sue  30  Mo.  488.  A  creditor  of  a  munici- 
Ihe  oorporation  wh^,  in  consequence  of  pality  is  not  obliged  to  wait,  before  be 
its  ne^eet,  it  would  be  nugatory  to  sues,  until  the  money  can  be  collected 
proceed    against    the    owners    of    the   from  the  land-ownera  benefited,  and  on 

groperty.      See   Michel   v.   Terribonno   whom  the  charter  imposes  the  expense 
ohce  Jury,  9  La.  An.  87;  Newcomb  ».  of  the  improvement  whence  his  claim 

E.  Baton  Rouge,  4  Rob.  (La.)  233;  accrued.  Little  v.  Dnion  Township 
Michel  V.  W.  Baton  Rouge,  3  La.  An.   Committee,  40  N.  J.  L.  397. 

123;  Leavenworth  v.  Mills,  6  Kan.  288; 
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§826  (481).  OosMnt  of  PropHty-Owneri.  —  A  city  charter  re- 
quired the  cemsent  o/  a  majority  of  property-ovmers  to  make  certain 
improvements,  which,  when  made,  were  chargeable  upon  the  adja- 
cent  property.  An  ordinance  provided  that  contractors  doing  such 
work  should  look  to  the  adjacent  property,  and  not  to  the  city,  for 
their  pay.  Under  these  circumstances  the  city  entered  into  a  con- 
tract with  the  plaintiff  to  grade  a  certain  street,  the  plaintiff  agreeing 
that  he  should  receive  his  pay  from  the  adjoining  property.  The 
plaintiff  perfonned  the  work;  and,  inasmuch  as  the  adjacent  owners 
had  never  given  their  consent  to  the  making  of  the  improvement, 
he  sued  the  ci^  on  the  contract,  to  recover  for  the  work  done;  and 
it  was  held  that  the  action  could  not  be  maintained.' 

>  Leavenworth  v.  Ranldn,  2  Kan.  of  New  York,  63  N.  Y.  456 ;  (recoveiy 

357;   Swift  v.  WiUiamsbuiK.  24  Barb,  back  of  aMeasiuent    p^d    in  error); 

(N.  Y.)  427;    Goodrich  v.  Detroit,  12  Tone  *.  tiajoT,  Ac.  ol  New  York,  70 

Hicb.  279;    Johnson  v.  Indianapolis,  N.  Y.  157.     Aa^Knment  of  contract 

16  Ind.  227;   New  Albany  v.  Sweeney,  McCubbia  e.   Atchison,    12   Kan.    I6a 

13  Ind.  245;  Hoykn  o.  New  Orleans,  (liability  of  city  to  assignee  of  contract 

32  La.  An.  673;  tn/^o,  f  827.  without   objection   by   city);     McGJue 

A  dty  adverti^  for  proposals  to  v.  Philadelphia,  10  Phil.  (Pa.)  348; 
do  certain  public  work,  and  the  plain-  Parkinson  v.  St  Louis^  4  Mo.  App. 
tiff  made  proposals,  which  were  ac-  322  (where  charter  provides  for  apecibc 
oepted,  without  qualification,  by  an  appropriation  contractor  cannot  re- 
entry on  city  records;  and  it  was  de-  cover  from  the  city  for  work  ordered 
dded  that  tne  statement  in  the  pub-  by  city  engineer  which  he  might  have 
lisbed  notice,  "the  expense  of  the  Imown  was  in  excess  of  the  appro- 
woric  to  be  assessed,"  Ac.,  was  part  of  priation).  Where  a  contractor  receives 
the  contract,  no  other  provision  for  assessment  bills  in  payment,  with  the 
payment  having  been  made,  and  that  tight  to  use  the  name  of  the  city  in 
the  plaintiff  could  not  mfti"tftT"  Em  fifing  liens  against  the  abutting  owners, 
action  against  the  city  until  after  tbe  such  owners  may  defend  by  question- 
aaaeesment  and  collectioD  of  his  com-  ing  tbe  character  of  the  work  though 
pensation,  or  until  it  or  ita  officers  they  are  not  nominal  parties  to  the 
railed  to  prooieed  with  reasoniable  contract.  Erie  City  v.  Butler,  120  Pa. 
diligence,    ait«r  the    expense   of  the  St.  374. 

work   was   ascertained,   to  moke  and  An  ordinance  of  the  city  of  Loui»- 

collect  an  assessment,  and  to  pay  over  ville  ord^ned  "that  no  contract  should 

money  thus  o(dlected.    Hunt  tr.  Utica,  be  binding  on  the  city  until  it  is  ap- 

18  N.  V.  442.  proved  by  both  boards  of  the  general 

Extent    of    recovery    by    contractor  council,  and  this  shall  be  necessary  to 

against  abutter  where  the  work  is  done  make  a  contract  complete  and  binding 

in  a  manner  inferior  to  that  stipulated  upon  the  dty."    A  contiact  was  modje 

'--  'n  the  contract.    Creamer  v.  Bates,  for  a  certtun  street  improvement,  which 


40  Mo.  523.  was   ngncd   by  the   mayor,   but   < 

Further  a*  to  tbe  rtoAta  arui  reme-   never  approved  by  both  boards,  but  by 
of  the  contractor,  <m  the  property-  one  of  them  only.    If  the  contract  had 


owner,  and  the  liabiuties  of  the  muni-  been  executed  as  required  by  the 

dpal  corporation.    Foote  v.  Milwaukee,  dinance,   tbe   contractor   would    have 

18  Wis.  270;  Bond  v.  Newark,  19  N.  J.  been  entitled  to  recover  against  the 

Eq.  376;    Palmer  v.  Strumpf,  27  Ind.  adjacent   property-holdere   the   agreed 

329;  McSpedon  v.  New  York,  7  Bcsw.  pnce.    It  was  conceded  that  he  could 

(N.  Y.)  601;    Floumoy  t>.  JeSerson-  not  recover  against  them,  because  the 

vine,  17  Ind.  169;  Sleeper  v.  Bullen^  0  contiact  hod  not  been  thus  executed. 

Kan,  300;  post,  chapter  on  Taxation  He  thereupon  sought  to  make  the  city 

and  Local  Improvements;  sunra,  5  794;  liable  for  tne  work  done;  buttheCourt 

infra,  i  1406;  Mayer  v.  Mayor,  Ac.  of    Appeab,    distinguishing   tlie    case 
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i  827  (482).  Liability  of  (Uty  U  Oonlnct  Pries  li  pajaM^  bom 
AMeMnwnt.  —  When  the  charter  or  staivie  authorizing  the  improve- 
ment, or  an  ex^eaa  stiptUatum  in  the  contract,  ptovidea  that  the  con- 
tractor  shall  be  remunerated  from  the  proceeds  of  an  aasesgmeni  on  the 
propert}'  benefited  and  shall  look  only  to  the  assessment  as  the  source 
for  payment,  or  when  the  ciiy  charter  provides  no  other  means  to  pay 
the  contractor  than  the  pnxieeds  of  the  assessment  as  it  is  collected, 
there  is  no  liabiliiy  on  the  ciiy  to  the  contractor  other  than  to  make 
and  collect  the  assessment  and  pay  it  over,  unUea  the  city  fails  in 
some  dvty  it  owes  to  the  contractor  connected  with  the  levy  and  col- 
lection of  the  assessment'    Upon  the  receipt  of  the  assessment  the 

from  Keamejr  n.  Covin^n,  1  Met.  HoDteameiy  County  Boud  s.  Fulka, 
(Ky.)  339,  held  that  no  contnct  binding  111  bd.  410;  QuiU  v.  Indianapolis, 
□n  the  city  was  ever  made,  and  that  124  Ind.  292;  Robinaon  v.  Vslparaiso, 
he  could  not  recover,  there  having  138  Ind.  616;  Dowell  c.  Talbot  Pav. 
been  no  ratification  of  the  coatmct.  Co.,  138  Ind.  675;  Porter  v.  'npton. 
Murphy  n.  Louisville,  9  Biuh  (Ky.),  141  Ind.  347;  Huntington  s.  Force, 
189.  Quantum  meruit  will  not  ha  152  Ind.  368;  Leavenworth  v.  ItonJdn, 
Bgunst  a  city  for  mateiiala  fumiBhed  2  Kan.  357;  Leavenworth  v.  Uills, 
for  a  public  work  under  a  contract  6  Kan.  288;  Casey  v.  Leavenworth, 
which  u  void  as  not  in  conformity  with  17  Kan.  189;  Kearney  v.  Covinzton, 
statuteB  requiring  such  contracts  to  be  1  Hetc.  (1^0  339;  Louisville  n.Ben- 
made  in  a  particular  manner.  Bigler  derson,  5  Bush  (Ky.),  515;  Catletts- 
V.  New  York,  6  Abb.  (N.  Y.)  N.  Cas.  fil.  buii  o.  Self,  115  Ky.  669;  TeiTBll  r. 
When  city  not  liable  on  contracts  of  Paduoah,  122  Ky.  331;  92  S.  W.  Eei). 
police  and  school  boards,  see  Swift  v.  310:  Mtrylan  v.  New  Orleans,  32  Lil. 
New  York,  17  Hun  (N.  ¥.),  £18  (not  An.  673';  Hendriok  «.  West  Spring- 
city,  but  police  dejiartment  liable  on  field,    107    Mass.    541 ;     Ooodrich    v. 


I  Ind.  257;  Crane  v.  Urbacna,  2  IlL  Nat.  Book 


ik  D.  Lansing,  25  Uich.  207; 
Bayonne,  ^  N.  J.  L.  333; 
TT*:^>.     tn  iu    V    ood.    a,,Att 


n  of  the  United  v.  Williamsburgh  24  Baib.  (n.  Y.) 
Louisiana  427;  Beard  c.  Brooklyn,  31  Batfo. 
,  294;  com-  (N.  Y.)  142;  McCuIlough  ».  Mayor, 
.  .  _4  U.  S.  190.  Ac.  of  Brooklyn,  23  mnd.  {N.  Y.) 
j'upra,  i§  794,  795,  and  notea.  In-  458;  Lake  v.  Williamsbuigh,  4  Denio 
dex,  A«»ump«t(;  Contraett;  Municipal  (N.  Y.),  520;  Creighton  n.  Toledo,  18 
Bondt.  Ohio    St.    447;     Aiment   e.    Yamhill 

Where  the  selection  of  a  paving  County,  28  Oreg.  474;  Northw<estem 
contractor  by  a  majority  of  the  lot-  Lumber  Co.  v.  Aberdeen,  20  Wash, 
ownera  was  a  condition  meadent  to  102;  Tacoma,  Ac.  Fav.  Go.  t>.  Stem- 
bis  rieht  to  do  the  work,  his  selection  bees;,  26  Wash.  S4;  Whalen  v.  La 
must  be  shown  before  he  can  recover  Crosse,  16  Wis,  270,  271;  Smith  «. 
either  from  the  city  or  from  the  owners.  Milwaukee,  18  Wis.  63;  Finney  v. 
ReiUy  d.  Philadelphia,  60  Pa.  St.  467.  Oshkosh,  18  Wis.  220;  Fletcher  v. 
■  Memphis  v.  Brown  (an  important  Osbkoeh,  18  Wis.  228;  SUte  v.  Hobe, 
case),  20  WoU.  (U.  8.)  289;  Memphis   106  Wis.  411. 

t).  Brown,  97  U.  S.  300;  Jacks  v.  Power  la  eontraei  for  a  public  im- 
PhiUips  County,  25  Ark.  84:  Chicago  provement  gives  the  dty  by  implico- 
t).  People,  48  III.  416;  Doleee  v.  tion  power  to  stipulate  in  the  contract 
McDougall,  78  111.  App.  629;  New  that  Oie  eontraetor  thall  look  onl^  to  tha 
Albany  v.  Sweeney,  13  Ind.  245;  proceeds  of  an  assessment  for  his  com- 
Johnson  v.  Indianapolis,  16  Ind.  227;  pensation.  Park  Ridge  v.  Robinson, 
Ruppert  K.  BalUmora,  23  Ind.    184;   198  111.  571.     When  the  dtarter  pro- 
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cit^  becomes  ti&ble  to  the  contractor  as  for  money  received  to  his 
use.'  But  where  the  contract  price  is  payable  from  assessments,  the 
courts,  having  regard  to  the  dvty  of  the  munidpalUy  to  cause  the  as- 
sessment to  be  made  and  collected  in  a  proper  mamier  and  without 

unreasonable  delay  after  the  work  is  d(Hie,  have  laid  down  the  princi- 

videa  no  other  meorw  of  payment  than  holds  the  tax  certificate  at  trustee  for 

a  spedal  BaseBament  for  toe  cost  of  the  benefit  of  the  contractor.    Fiiin^ 

the  improvement,  a  perBon  contracting  n.    Oahkoah,    18    Wis.   220;     Hoyt   v. 

with  tite  d^  is  chargeable  with  notice  Faas,  64  m«.  273;   State  v.  Hobe,  106 

of  its  provisioua,   and  ii  deemed  to  Wis.  411.    Under  the  system  in  force 

contract   with    reference   to   the    only  in   Witcaruin,   special  assaamenl  liena 

source  of  payment  provided  by  law.  and   the   numeys    coUeded   thereunder 

Baker  v.    Utica,    19  N.   Y.   326,     A  do  not  at  any  time  become  the  property 

statute  which    provideB   that   the    city  of  the  public  reprcBented  by  the  mun>- 

^lall  not  be  liaole  for  an  improvement  dpality,  but  are  private  property  owned 

without  the  right  to  enforce  it  agaioat  by  the   holders   of   assessment   certifi- 

the    property    receiving    the    benefit  catee,  and  monerns  received  thereimder, 

thereof  was  held  not  to  apply  to  casea  in  ar«  held  in  trvst  by  the  officers  receiving 

which  the  dty  has  no  power  to  make  them   for  the  use  and   benefit  of  the 

the  improvement  at  the  cost  of  the  certificate  holders.     State  v.  Hobe,  106 

owners  of  adjacent  property.     When  Wis.  411. 

the  dty  has  avihorily  la  contraet  for  A  ttaiiits  aulhoriiing  the  delegation 

the  work,  but  no  awtoriiy  to  char^  to  the  contractor  for  an  improvement 

it  on  abutting  property,  the  city  la  of  authority  to  collect  the  assessment 

liable  to  the  contractor  for  the  price  is  not  unanuliiutianal  as  a  del^aljon 

of  the  work.     Caldwell  v.  Rupert,  73  of  a  munidpal  function  la  vidation 

Ky.  179;    Loiusville  v.  Nevin,  73  Ky.  of  a  constitutional  provision  prohibit- 

£49^  Craycraft  v.  Selvage,  73  Ky.  696;  ing  the  legialature  from  delegating  to 

LouisvUle  V.  Leathennan,  99  Ky.  213;  any  special  commisdon  or  individual 

Ooenell   v.    Louisville,    104    Ky.    201;  power  to  perform  any  municipal  func- 

Louisvillev.  Bitzer,  115  Ky.  369.    See  tion  whatever.     Banai  n.  Smith,  133 

also  Terrell  v.  Paducah,  122  Ky.  331;  Cal.  102;    Davies  «.  Los  Angeles,  86 

92    S.    W.    Rep.    310;    Covington    v.  Cal.    37.      When   the   asBessment   has 

Noland  (Ky.),  89  8.  W.  Rep.  216.    A  been  completed,  the  rights  of  the  parties 

dty_  which  "has  the  power  to  conBtruct  thereunder  are  fixed  and  the  transaction 

an  improvement  dtner  at  the  expense  is  post  and  closed,  and  it  is  not  within 

of  the  property  benefited  or  at  the  ex-  the  power  of  the  legislature  to  affect 

pense   of    the    general    treaaunr,   may  them  by  a  statute  st£sequentiy  enacted. 

maJks  a  eimtract  therejar  payable  from  Merriam  v.  People,  160  111.  8hb.     But 

an  aSBeesment  with  a  stipulation  that  when  the  tax  has  not  been  determined, 

if  the  fund  so  provided  is  not  available  the    contractor's    vested   right   therein 

OTSUfficient  at  a  specified  date,  payment  is  not  affected  or  impaired  by  a  statute 

will  be  made  from  the  dty  treasury,  enacted  subsequently  to  the  contract. 

Garden  Gty  v.  Trigg,  Kl  Kan.  632.  flanging   the    method   of  apportioning 

'  Aigenti  n.  San  Francisco,  16  Cal.  the  lax  among  the  lots  subject  thereto. 

265,  282;    I^ne  Tree   Lumber   Co.  v.  Palmer   v.    Danville,    166    111.   42.      A 

Fargo,   12  N.   Dak.   360;   Wheeler  c.  statute    authorizing    a    contractor    to 

Chicago,  24  HI.    105;    Sangamon  Co.  /oredos«  Am  Ii«n  only  affects  the  remedy 

ff.  Springfield,  63  111.  66.  and  doea  not  impair  any  vested  riibt. 

The  city  is  liable  as  for  money  re-  Dowell  v.  Talbot  Pav.  Co.,  138  lud. 

eeived  to   the    use   of   the   contractor  675.       Where    the     property     ownen 

although  'Uie  assessment  is  paid  not  voluntarily  pay  to  the  city  interest  on 

in  eaw  but  in  outstanding  munidpal  their  assessments  which  has  been  im- 

mrcMits.     AiKenti  v.   San   Francisco,  propeHy  imposed  and   confirmed,  tiie 


16  CaL  866,  256.    Where  the  city  causes  city  is  liable  to  the  contractor  for  die 

a  lot  to  be  sold  for  an  unpaid  assess-  interest  so  received  and  carmot  escape 

ment  and  bids  it  in  at  the  tax  sale  in  payment  because  of  the  alleged  error 

the  absence  of  any  other  bidder,  the  in   making  the  assessment.     Chicago 

dty   does   not   thereby   become   liable  v.  McGovem,  226  111.  403. 
for  the  amount  of  the  tax  asseesed,  but 
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pie  th&t  the  municipalitj  is  answerable  in  damages  to  the  contractor 
/or  a  breach  of  Ua  duty  in  this  respect,  and  in  many  cases  have  held 
that  the  failure  of  the  municipality  to  discharge  its  duty  by  making 
the  necesaaiy  assessment,  or  by  its  unreasonable  delay  in  collecting 
and  paying  over  the  money,  constitutes  a  breach  of  the  contract  or 
a  liabihty  ex  delicto,  ^ving  to  the  contractor  a  right  to  recover  his 
compensation  or  damages  against  the  municipality  generally.' 

>  Barber  Asphalt  Pav.  Co.  v.  Denver,  301.     iTtiereM  A«M  nolio  be  ToeoeerabU 

72  Fed.  Rep.  336;    Haher  n.  Chteagp,  where  payment  of  the  ccKitractar  has 

38  HI.  266;   Chicuo  v.  People,  56  111.  been  delayed  by  the  neglect  of  the  dty 

327;    Morgan  n.  Dubuque,  28  Iowa,  to  collect  an  aaseasment  without  un- 

575;    Bucroft  v.   Council    Biu&.   63  teaaonable   delay.     Vider  v.  Chioago, 

Iowa,  646;    Scofield  v.  Council  Bluffs,  164  HI.   364,    aETg    60  111.   App.   595. 

68  Iowa,  695;  Polk  Counly  Sav.  Bank  See  alao  Chicago  v.   People,   66   lU. 

ti.    Slate,    69    Iowa,    24;     Ft.    Dodge  327;    Hoblit  v.  BIoMnington,  87  DL 

Eloctric   light  A   Power  Co.  v.    Ft.  App.  479. 

Dodge,  115  Iowa,  568;  Leavenworth  The  rule  in  Orepvn  is  laid  down  thua 
V.  Stille,  13  Kan.  539;  Atohiaon  o.  in  Jones  v.  Portluid,  35  Orag.  612: 
Byrnes,  22  Kan.  65;  Ixniisville  v.  "Whatever  confusion  then  may  be 
Nevin,  10  Bush  (Ky.),  549;  Louisville  in  the  authorities  elsewhere,  the  nold- 
V.  Leathernian,  99  Ky.  213;  Louisville  ing  of  this  court  is  that,  where  the  ez- 
«.  McNaughton,  1ft  Ey.  I«w  Rep.  pense  of  improving  a  street  in  a  tHj 
1695;  44  S.  W.  Rep.  380;  Louisville  la  to  be  pakt  from  a  jpacuf  fund  to  bt 
T.  McNaughton,  114  Ky.  333;  Cole  v.  raited  by  <m  atteiment  on  the  abtittmg 
Shreveport,  41  La.  Ann.  839;  Fisher  property,  a  (aibtre  of  tht  munieipalitjf 
V.  St.  Louia,  44  Mo.  482;  Steffen  v.  to  comply  with  any  of  the  requirements 
St.  Louis,  135  Mo.  44;  Oster  v.  JeSer-  of  the  charter  eesential  to  aupp^  such 
Km,  57  Ho.  App.  48.'i;  Knapp  «.  fund  (Nor.  Pas.  Luii^>ering  Co.  «. 
Hoboken,  38  N.  J.  L.  371;  Beaid  v.  East  Portland,  14  Oreg.  3;  Little  v. 
Brooklyn,  31  Baib.  (H.  Y.)  142;  Portland,  26  Oreg.  235) ;  or  any  ufo-eo- 
McCanu  V.  Albany,  11  N.  ¥.  App.  toruMe  dtlay  in  eoforoiiig  such  prt>- 
Div.  378;  Reilly  r.  Albany,  112  H.  Y.  visions  or  collecting  and  paying  over 
30;  Cumminm  v.  Mayor,  &e.  of  the  money  (Commercial  I^t.  Bank 
Brooklyn,  11  Paige  Oh.  (N.  Y.}  596;  v.  Portland,  24  Oreg.  188),  gives  the 
Frusb  V.  East  Portland,  6  Oreg.  281;  oontmctor  a  right  S  action  ex  delicto 
Nor.  Pac.  Lumbering  A  iSig.  Co.  v.  against  the  corporation  for  damages 
East  Portland,  14  Oreg.  3 ;  Tortland  in  which  he  ia  entitled  to  recover  the 
LumbeTing  A  Mfg.  Co.  v.  Kast  Port-  amount  due  under  the  contract,  with 
land,  18  Or^.  21;  Commercial  Nat.  interest,  notwithstanding  a  provision 
Bank  v.  Portland,  24  Oreg.  188;  little  in  the  contract  that  be  shaU  look  for 
V.  ForUand,  26  Orw.  235;  Eilert  e.  paytnent  only  to  the  special  fund  and 
Oshkosh,  14  Wis.  637.  that  be  wiU  not  require  the  municipal- 
Liability  oj  the  city  for  neglect  or  ity  by  any  ie^  process,  or  otherwise, 
tmrea»on<AU  delay  to  make  an  assess-  to  pay  for  the  same  out  of  any  other 
ment  presupposes  that  a  valid  con-  fund  (Commercial  Nat.  Bank  v.  Port- 
tract  has  been  entered  into  t^  the  land,  24  Oreg.  188)." 
tity.  Iftbeconb'aduinraltdforfaiiura  In  Bill  v.  Denver,  29  Fed.  Rep. 
to  comply  with  the  provisionB  of  the  344,  the  ordinanes  directing  the  mak- 
cbarter,  no  duty  to  make  the  assess-  ing  of  a  sewer  redted  that  it  was  in 
tnent  arises  and  the  contractor  cannot  accordance  vriA  a  p^iium  of  a  majority 
tecover  on  that  ground.  Saxton  t>.  of  the  property  owners.  The  cost  was 
St.  Joseph,  60  Mo.  153;  QUzena  Bank  to  be  paid  by  a  special  asseeament. 
9.  Spencer,  126  Iowa,  101.  When  the  Held  that  the  dty  by  implieaiion 
aaoMsment  has  been  vacated  because  guararOeed  to  Ihe  eonlrador  that  the 
of  the  failure  of  the  eontrador  to  per-  petition  was  sufficient,  and  that  it  was 
fonn  his  contract,  there  is  no  duty  on  liable  to  him  for  the  amount  of  the 
the  city  to  order  a  reassessment,  and  contract  price  on  the  failure  of  the 
it  cannot  be  held  1  able  for  its  failure  to  assessment  because  it  had  not  been 
do  so.     Crawford  v.  Mason,  123  Iowa,  aigoed  by  a  majority  of  the  property 
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But  some  cases  Iiave  deoied  or  qualified  this  docbine  so  Far  as  to 
hold  that  there  is  no  general  liabihty  upoQ  the  city,  so  long,  at  least, 
as  it  remains  within  the  power  of  the  city  to  collect  the  assessment, 
and  that  a  general  liability  does  not  attach  if  die  city  is  proceeding 
in  good  faith  without  unreasonable  delay  to  make  a  new  assessment; ' 
or  if  it  has  not  had  a  reasonable  opportunity  to  correct  defects  in  the 
ori^nal  assessment  by  reassessmg  ihe  property  benefited ; '  and  the 
ri^t  to  a  general  recovery  against  the  city  has  been  denied  to  the 
contractor  in  some  instances  so  long  as  any  method  remained  of 
levying  and  collecting  an  assessment  on  the  property  benefited.*  In 
all  these  cases  the  contractor  has  a  remedy  in  mandamus  to  compel 
a  new  assessment,*  but  this  is  not  in  all  cases  his  exclusive  remedy. 
For  similar  reasons  some  courts  hold  that  if  the  substantial  grievance 
of  the  contractor  is  aimjily  neglect  on  the  part  of  the  municipality 
to  proceed,  or  dday  in  completing  the  assessment,  the  appropriate 
remedy  of  the  contractor  is  by  mandamus  to  compel  the  municipality 
and  its  officers  to  perform  their  duty,  and  not  by  an  action  to  recover 
damages  for  the  breach  of  the  contract.*  When  the  claim  of  the 
contractor  to  relief  is  not  founded  upon  the  impossibility  of  the 
levying  an  assessment,  but  upon  the  express  refusal  of  the  city  to 
perform  its  duty  in  that  respect,  the  appropriate  remedy  of  the  con- 
tractor has  been  held  to  be  by  mandamus  to  compel  the  city  to  act, 
and  not  by  an  action  to  recover  damages,  or  the  contract  price  by 
way  of  damages,  for  a  breach  of  the  contract.'  But  this  view  is  not 
uniformly  accepted,  and  other  cases  hold  that  a  simple  refusal  of  the 
city  to  levy  an  assessment  subjects  the  city  to  a  general  liability  to 
the  contractor  which  may  be  enforced  by  an  action  for  damages.'' 


pokane,  17  Wuh.  315  (ovemiliDg 
BondB  aa  to  question  of  power  and  HcEwan  v.  Spokane,  16  Wash.  212); 
eondition*  prtceient  and  eatoppA;   alao   Stephens  v.  Spokane,  14  Wash.  298. 
obapter  on  Streets  and  Taxation.  *  Fanell  v.  Chicago,   198  111.  S58; 

In  Oregon,  a  prima  facie  case  of  Fontioc  v.  Talbot  Pav.  Co.,  94  Fed. 
liability  OD  tbe  port  of  the  dty  is  made  Rep.  65;  S.  C.  96  Fed.  Rep.  679. 
out  by  proof  of  the  ordinance  authoria-  'Tipton  r.  Jones,  77  Ind.  307;' 
ing  the  improvement,  the  contract  Wren  «.  Indianapolis,  96  Ind.  206; 
therefor,  pofonnanoe  and  accept-  People  e.  Hayor,  ax.  of  Syi&cuse,  144 
onoe  of  the  work,  the  issuance  of  the  N.  Y.  63;  Weston  «.  Syraouae,  158 
warrant,  and  the  fuluie  of  the  city  for   N.  Y.  274. 

four  years  to  provide  the  special  fund.  *  Alton  v.  Foster,  207  HI.  150, 
The  burden  ia  then  on  the  eiiy  to  show  icv'k  106  HI.  App.  475;  Greencastle 
that  it  was  not  guilty  of  any  n^dect  v.  Allen,  43  Ind.  347:  Fletcher  v. 
or  delay.  Jonee  o.  Portland,  35  Ong.  Oshkoeh,  18  Wis.  228.  See  also  Reock 
512,  referred  to  mtpra.  «.  Newark,  33  N.  J.  L.  129,  referred 

>  Chicago  V.   People,   48  Ql.  416;  to  in  chapter  on  Taxation,  pok. 
Thomas  v.  Olympia.  12  Wash.  466.  '  Weston  v.  Syracuse,   158  N.  Y. 

•  Foster   tr.    Alton,    173    111.    687,  274;    Heller  v.  Garden  (3ty,  68  Kan. 
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It  ia  also  to  be  observed  that  in  aome  recent  cases,  where  the  right  of 
the  contractor  to  recover  has  been  sustained,  the  courts  have  laid 
particular  emphasis  upon  the  fact  that  it  was  no  longer  within  the 
power  of  the  ci^  to  make  the  assessment  available  to  the  contractor, 
and  that  has  usually  been  assigned  as  one  of  the  principal  reasons 
for  sustaining  the  liability,  but  without  indicating  any  opinion  on 
other  and  cognate  questions.  In  other^words,  a  disposition  has  been 
evinced  on  the  part  of  aome  courts  to  limit  the  right  of  the  contractor 
to  enforce  a  general  liability  on  the  part  of  a  city  to  those  cases  in 
which  the  contraiHnr  is  absolutely  without  other  remedy,  although 
he  has  performed  his  contract  with  the  municipality.* 

The  avthor'a  opinion  of  the  correct  general  prindplea  to  be  de- 
duced from  the  conflicting  authorities,  in  cases  where  by  charter  or 
express  contract  the  contractor  has  agreed  that  he  shall  be  paid  out 
of  the  proceeds  of  an  assessment  on  the  proper^  benefited,  may  be 
summarized  as  follows : 

(1)  So  long  as  it  is  within  the  power  of  the  city  to  make  an  assess- 
ment to  pay  the  contractor,  the  contractor  may  by  mandamia  com- 
pel the  assessment,  whether  the  failure  to  make  the  assessment  aiises 
from  neglect  or  refusal  of  the  city  to  proceed,  or  the  invalidity  of  an 
assessment  which  has  been  made,  if  the  same  may  be  rectified  by  a 
new  assessment ;  but  mandamtu  may  not  be  the  only  remedy  of  the 
contractor  against  the  city  tf  it  has  plainly  violated  its  duty  towards 

263;  Atchison  v.  Bitdcs,  22  Kan.  65.  eaum  of  illegalitjr,  Scofield  e.  Council 
In  Weeton  v.  STncuae,  158  N.  Y.  BluSa,  68  lona,  695;  Iowa  Pipe  A 
274,  it  is  said  that  the  case  of  People  Tile  Co.  v.  Call&nan,  125  Iowa,  358; 
V.  Uayor,  Ac.  of  Syracuse,  144  N.  ¥.  Younker  v.  Dee  Moinee  (Iowa),  lOI 
63,  lajrs  down  the  rule  that  prior  to  N.  W.  Rep.  1129;  wbere  the  assees- 
the  breach  of  tbe  contract  by  the  meiit  waa  fatally  and  incurably  de- 
municipality  the  contrHctor's  remedy  fective,  Allen  v.  JaaesviUe,  35  Wia. 
is  to  apply  for  a  mandamu*  to  hasten  403;  where  the  aaseasmeDt  was  void 
municirral  action  in  the  abseiice  of  because  made  without  the  aecessary 
due  diligence,  while  the  case  of  Heilly  petition  of  the  property  owners; 
r.  Albany,  112  H.  Y.  30,  requires  that  Kearney  v.  Covin^n,  1  Hetc.  (Ky.) 
the  contrsctor  shall  proceed  against  339;  Louisville  n.  Hyatt,  2  B.  Hon. 
tbe  city  by  action  for  dunages  for  the  (Ky.^  177;  where  the  dty  liaa  dis- 
breach  of  tbe  contract  where  tbe  city  ablea  itself  by  its  own  act  from 
dther  deaiguedly  or  accidentally  puts  mniring  a  valid  assessment,  Westoil 
itself  in  a  position  where  it  will  not  v.  Syracuse,  158  N.  Y.  274)  Chicago 
or  cannot  perfonn  the  contract  on  its  v.  People,  56  111.  327;  where  property 
part.  liable  to  the  assessnient  has  t>«en  i«- 

'  The  following  are  some  of  the  leased  from  liability  by  the  city's 
instances  ahera  a  genertU  litASity  to  n^lect,  Pt.  Dodge  Electric  Light  ft 
the  contractor  was  enforced  after  his  Power  Co.  v.  Ft.  Do<ke,  115  Iowa, 
nmedf  a^iinst  an  assessment  bad  5dS;  and  when  by  neglect  to  levy  or 
been  irretrievably  lost.  Where  the  complete  the  assessment  tbe  right  to 
assessment  was  vdd  for  lack  of  power  do  so  is  barred,  e.  g.  by  the  failure  of 
to  make  it,  Addyston  I^pe  ft  St^  Co.  the  city  solicitor  to  file  liens  within  the 
v.  Corty,  li7  Pa.  41;  Polk  County  statutory  period,  (yflara  n.  Scrantom, 
Savings  Bank  v.  State,  69  Iowa  24;  205  Pa.  14?. 
where  the  asseesment  was  invalid  b»- 
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the  contractor  hy  unreasonably  and  per^tenUy  nc^ecting  or  re- 
fusing to  make  and  collect  the  assessment  or  to  make  a  new  assess- 
ment if  it  has  the  power  to  do  so,  the  power  and  duty  in  these  respects 
b^g  in  and  resting  upon  the  city. 

(2)  The  officers  of  the  city  charged  with  the  duty  of  making  the 
assessment  being  primarily  if  not  exclusively  agmts  of  the  city  for 
that  purpose  and  not  of  the  contractor,  where  the  assessment  has  not 
been  made  or  having  been  made  proves  to  be  invalid  without  any 
fault  on  the  part  of  the  contractor,  and  where  through  the  act  or 
neglect  of  these  officers  subsequently  to  the  making  of  the  contract 
the  city  is  without  power  to  make  an  assessment  for  the  purpose  of 
paying  the  contractor,  a  genial  liability  attaches  to  the  city  to  answer 
to  the  contractor  for  the  resulting  damages,  the  loaa  to  the  contractor 
therefrom  being  usually  measured  by  the  stipulated  price. 

(3)  Where  the  assessment  fails  because  of  dbsoltde  want  of  atat- 
vtory  -power  of  the  municipality  to  make  it  under  any  circumstances 
the  right  to  recover  against  the  city  for  a  failure  to  make  the  assess- 
ment does  not  exist,  in  the  absence  of  estoppel  or  other  special  and 
controlling  equities.  But  what  is  sttdvtory  -power  in  this  sense  and 
niiat  are  mere  qualifications  or  conditions  of  the  exercise  of  the 
power,  who  or  what  tribunal  may  determine  whether  such  qualifica- 
tions or  conditions  have  been  performed  or  exist,  the  effect  by  way  of 
estoppel  or  otherwise  of  such  determination  when  acted  on  by  others, 
what  is  jurisdictional  and  what  is  not,  the  diverse  views  on  these 
points  between  certain  State  courts  and  the  Supreme  Court  of  the 
United  States,  are  subjects  which  are  only  adverted  to  by  way  of 
caution  in  this  connection,  since  they  have  elsewhere  been  fully  dis- 
cussed, to  which  the  reader  is  referred  in  considering  the  proposition 
in  the  text' 

(4)  Cases  not  embraced  m  the  foregoing  propositions  must  be 
determined  upon  the  lejpslation,  the  contract,  and  their  special 
circumstances.' 

'  See  chapters  on  Hunioipal  Bonds ;  of  aMesament  w&mnta  drawn  upon  the 

Taxation  and  Local  Aaseesments.    In-  apedal  fund  must  obtain  their  remedy 

dex,    AbvUer;     Contractor;     Bstoppd;  by    mandamua    to    compel    the    city 

Mattdamut;  Slreett;  Ultra  Vvet.  omcers  to  proceed  with  the  le^  and 

*  The  distinctions  pointed  out  by  collection  <M  the  asaeaamenta.  It  also 
the  author  do  not  appear  to  have  held  that  in  case  the  remedy  by 
received  in  many  cases  adequate  con-  Tnandanatt  proved  inadequate,  a  court 
fflderatioa  by  the  courta.  In  German  of  equity  Itad  power  to  make  it  enforce 
Savings  Bank  «.  Spokane,  17  Wash,  the  assessment.  In  that  case,  the 
315,  tne  court  lays  down  the  ^neral  power  to  levy  the  aaseasment  still  ex- 
principle  that  where  a  contract  is  pay-  isted,  and  the  general  conclusion  upon 
able  only  from  a  special  asBessmeDt  and  the  facts  of  the  ease  reached  bv  the 
there  ia  no  power  in  the  municipality  to  court  was  that  there  could  be  no 
pay  it  out  of  the  general  fund,  holdeni  reooveiy  of  the  city  at  all  while  the 
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There  are,  as  we  think,  just  and  sound  reasons  in  many  cases  for 
not  limiting  the  contractor  to  his  remedy  by  nandamua  to  compel  the 
levy  and  collection  of  the  special  assessment  from  the  abutters, 
end  for  giving  the  contractor,  where  the  city  is  plain^  in  the  wrong,  a 
remedy  in  'personam  for  damages  against  the  city  which-  made  the 
contract  and  which  either  refuses,  or  persistently  and  purposely 
neglects,  to  make  or  to  collect  the  assessment.  Local  improvements, 
such  as  grading  or  paving  streets,  making  sewers,  and  the  like,  are 
•public  improvements  for  the  benefit  of  the  city  or  public  at  large  and 
are  not  die  private  improvements  of  the  abutter.  The  mode  of 
payment  by  a  local  assessment  on  the  abutter  for  benefits  is  an 
exercise  of  the  State's  power  of  ta}tation,  and  the  proceeding  as  to 
him  is  in  invHum.  The  city  alone  has  the  power  to  make  the  assess- 
ment and  to  collect  it,  and  the  dtdy  to  exerdse  this  power  and  to  make 
and  collect  the  assessment  is  a  du^  resting  upon  die  city,  in  the  per^ 

assessment  pl&n  could  be  enforced  in  uay  of  it,  to  bring  the  amount  assessed 
any  wajr.  In  anivinK  at  this  result  against  it,  and  such  instances  are  not 
the  court  made  on  elaSorate  examina-  unheard  of.  It  must  also  be  trame  in 
tion  of  the  authorities,  and  it  reached  mind  that  be  was  a  voluntary  contrac- 
the  following  conclusions,  which  if  Dot  tor  and  was  not  put  in  the  helpless 
on  all  points  entirely  satiafactory,  are  condition  of  the  general  taxpayer  out^ 
suggestive  and  worthy  of  consideration :  side  of  the  (asaeasment)  district. 
"From  our  investigation  of  the  cases  While  perhaps  such  general  taz^yer 
and  textbooks,  we  are  of  the  opinion  might  nave  compelled  the  city  offioerB 
that  the  decided  weight  of  autnority  to  act  after  the  work  was  done,  and  the 
is  against  allowing  a  recovery  of  the  danger  of  loss  to  lum  imminent,  the 
city  upon  such  matters  at  all  in  the  contractor  or  warrant  holder  had  this 
aljsence  of  an  express  lawful  eontiact  same  right,  and  the  courts  have  all  the 
to  that  effect  or  in  cases  where  the  time  been  open  to  him.  By  force  of  the 
money  has  been  collected  on  the  assess-  contract  such  officers  sboiud  be  held  to 
ment  and  is  in  the  cit^  treEisury."  In  be  more  directly  his  agents  or  repre- 
other  words,  the  opinion  of  the  court,  sentatives  than  the  ageata  of  the 
resulting  from  its  examination  of  the  general  toxpayere  for  the  purposes  of 
cases,  was  that,  as  the  contractor  was  the  assessment,  if  they  were  such  tax- 
chargeable  with  notice  of  the  powers  payers'  agents  at  all  in  the  premises. 
of  the  municipality,  the  loss  must  fall  [But  qwxref]  By  the  contract  the  con- 
upon  him  and  not  upon  the  general  tractor  has  in  effect  adopted  the  ma- 
tairoayers.  On  this  point  the  court  chinery  provided  for  raising  his  monev 
said:  "After  all  that  can  be  said  and  through  the  acta  of  such  officers, 
done,  however,  as  a  matter  of  right  But  he  has  not  af^reed  to  bear  the  con- 
and  Uw,  where  one  of  two  parties  must  sequences  of  their  refusal  to  do  their 
suSer,  the  loss  should  fall  upon  the  one  duty.  On  the  contrary  the  contract 
who  has  had  the  best  opportunity  to  assumes  and  presupposes  that  they 
protect  himself  and  is  tne  most  at  will  discharge  their  duty.  In  aubee- 
rault.  [But  is  not  the  city  the  party  quent  cases  this  court  carried  out  the 
most  in  faultT]  It  is  apparent  that  il,  reasoning  of  this  opinion  to  its  logical 
by  delay  upon  the  part  of  the  council  reault,  and  held  that  even  where  the 
to  provide  a  special  fund,  the  claim  can  remedy  to  enforce  the  aasessments  is 
beuHiie  a  general  charge  against  the  no  longer  available,  the  city  is  not 
city,  it  would  be  directly  to  the  in-  liable  generally  to  the  contractor  for 
t«rest  of  the  warrant  holder  to  have  the  contract  price.  Wilson  v.  Aber- 
the  proceedings  delayed  in  order  that  deen,  19  Wash.  89;  Rhode  Island 
he  might  obtain  the  greater  security  Mortgage  A  Trust  Co.  v.  Spokane,  19 
and  avoid  the  possibility  of  loss  Wash.  616. 
through  a  failure  of  the  property,  or 
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formance  of  which  the  contractor  has  a  direct  and  immediate  in- 
terest It  is  an  erroneoua  view  that  the  city  authorities  in  this  matter 
are  the  agents  of  the  contractors.  They  are  agents,  if  agents  at  aU, 
appointed  hy  the  law,  and  their  failure  to  do  their  duty  cannot  be 
imputed  to  the  contractor  as  a  fault  on  his  part.  The  city  is,  we  re- 
peat, under  a  dtdy  to  the  coniractor  —  the  contractor  is  under  no  duty 
in  this  respect  to  the  ci^,  but  has  a  riffht  to  have  the  city's  duty  faith- 
fully performed,  lime  and  time  again  has  experience  shown  that 
when  the  contractor  has  completed  his  work  the  city  finds  it  to  be  a 
disagreeable  duty  to  enforce  ^e  assessments,  and  it  either  refuses  or 
unreasonably  neglects  to  do  so.  The  abutters  resist  payment,  and 
often  succeed  in  defeating  the  assessment  for  want  of  power  or  of 
regularity  on  the  part  of  the  city.  What  right  has  the  city  to  fold  its 
haJids  und  say  to  the  contractor :  "We  are  not  liable  in  damages  for 
neglect  of  duty ;  your  only  remedy  is  yourself  to  apply  for  a  majidamua 
on  the  city  to  do  its  duty  in  making  or  collecting  the  assessment"? 
What  right  has  the  city  to  cast  this  expense  and  burden  on  the  con- 
tractor? The  city  needs  no  mandamus  if  it  w&nia  to  discharge  its 
duty.  The  writ  will  not  lie  unless  the  city  is  in  fault.  It  is  a  uni- 
versal principle  of  law  and  justice  that  the  neglect  of  a  plain  duty 
of  this  kind  is  actionable  in  damages  in  favor  of  one  who  has  an 
interest  in  the  performance  of  such  duty.  The  practical  effect  of 
applying  this  doctrine  to  cases  like  those  under  consideration  is 
salutary.  As  long  as  no  assessment  is  being  enforced,  the  abutter 
and  the  general  tax-payer,  and  too  often  the  city  council,  are  satisfied. 
But  if  the  city  b  held  to  be  liable  in  damages  for  a  refusal  to  act  or 
for  negligence  in  the  discharge  of  its  duty,  then  it  becomes  a  question 
between  the  general  tax-payer  and  the  abutter,  and  the  general  tax- 
payer will  be  interested  to  see  that  the  burden  shall  fall  on  the  abutter 
where  the  scheme  of  the  improvement  and  the  law  hare  placed  it. 
Too  often  the  city's  sense  of  justice  can  be  reached  only  bya  stimulus, 
such  as  an  action  for  damages  communicated  through  the  nerve 
that  leads  directly  to  the  city's  treasury  or  the  tax-payers'  pocket. 
Moreover,  if  the  city  has  to  respond,  it  can  reimburse  itself  by  col- 
lecting the  assessment,  if  the  right  to  do  so  has  not  been  lost  by  its 
ovra  fault  or  neglect 

In  determining  questions  between  the  contractor  who  has  per- 
formed his  contract  and  has  not  been  paid  and  the  city  which  alone 
has  the  power  to  make  and  collect  the  assessment  and  is  under  a 
statutory  and  contract  ditty  to  exercise  the  power  and  enforce  the 
assessment,  the  courts  ought  to  apply  the  principles  so  often  declared 
that  corporations  equally  with  individuals  should  be  held  to  a  care- 


-,yCoo^Ie 


125S  UUNiaPAL   CORPORATIONS  §  827 

ful  adherence  to  truth  and  good  faith  in  their  dealings  with  others, 
and  cannot,  by  their  representations  or  silence  or  neglect  of  dub), 
involve  others  in  onerous  engagements,  and  thus  defeat  the  calcula- 
tions and  claims  their  own  conduct  haa  superinduced.' 

If,  however,  the  coniruct  or  the  staivie  in  addition  to  requiring  the 
contractor  to  obtain  payment  from  the  proceeds  of  an  assessment 
expressly  stipulates  or  provides  that  the  contractor  takes  ail  the  risk 
of  the  regularity  of  the  proceedings  and  of  the  invalidi^  of  the  as- 
sessment and  of  the  inability  of  the  city  to  collect  the  same  from 
any  cause,  or  if  the  charter  contains  a  general  provision  that  in  no 
event  whe^i  work  is  ordered  to  be  done  at  the  expense  of  the  proper^ 
benefited  is  the  city  to  be  held  responsible  for  or  on  account  thereof 
or  for  any  proceedings  for  the  collection  of  the  assessment  to  pay  the 
same,  the  contractor  can  have  no  recourse  to  a  general  liability  on 
the  part  of  the  city  in  respect  of  the  risks  thus  assumed,  for  he  takes 
upon  himself  all  such  risks  incident  to  the  validity  of  the  assessment 
and  its  collection.'  But  such  stipulations  or  provisions  mi^t  not, 
and  unless  so  expressly  stipulated,  ou^t  not,  to  include  exemption 
from  liability  on  the  part  of  the  ci^  for  nc^gent  failure  to  discharge 
its  du^  to  take  the  proper  steps  to  levy  and  collect  the  assessments.* 

Hie  fact  that  the  city  had  power  to  eontrad  to  pay  from  iit  general 
ftmdt  does  not  enlarge  the  rights  of  the  contractor.  If  the  improve- 
ment is  one  which  might  properly  be  made  at  the  expense  of  the 
[«op»ty  benefited,  the  decision  of  the  city  that  it  should  be  so  paid 
is  final,  and  controls  the  court  in  determining  the  rights  and  liabili- 
ties of  the  parties.*  But  even  under  such  circumstances  the  city 
ttiU  owes  some  dvty  to  the  contractor,  for  a  breach  of  which  it  most 
answer  in  damages.  It  is  still  the  duty  of  the  aty  to  place  the  con- 
tractor in  a  position  to  proceed  with  the  work  and  perform  the 

>  Zabruki«  v.  OevdAnd,  G.  A.  C.  12  Waah.  465;  Fletcher  n.  OehkoHh,  18 

Rulroad  Co.,  23  How.  (V.  3.)  381;  Wa.  228;  Zwietusch  v.  Hilvaukee,  55 

Biasello.  JeffeiHonvilb,24How.  (U.  8.)  Wis.  369;^Hall  v.  Chippewa  Folia,  47 

287;     Montpelier  National    Life  Iiu.  Wis.  267i'Heller  e.  Milwaukee,  06  Wu. 

Co.  V.    Huron    Board    of    Education,  134;  State  u.  la  Crosse,  101  Wis.  208; 

62  Fed.  Rep.  778;    Hughes  Counter  v.  Rotero.  Superior,  115  Wii.  243.     See 

LivingBtoD,  104Fed,  Rep.  306;  Hacket  alao  Craycraft    v.    Selvage,    10    Bush 

e.  Ottawa,  99  U.  8. 86.  (Ky.),  696. 

■  Fontiac  n.  Talbot  Fav.  Co.  94  Fed.         ■  If,  under  mich  HtipulatJons,  aaanw- 

Rep.  65;  b.  c.  06  Fed.  Rep.  S70;  Park  ments  aie  collected  and  recMved  b; 

Ridge  v.  RobineoD,  198  111.  571;   Far-  the  officers  of  the  municipality,  the 

rell  V.  Chicago,  108  HI.  558;  Belleview  contnctor  or    the    bolder  of   oaBeae- 

Hohn.    &    Kj.    1;     Louisville    v.  ment  certificates  may  compd  the  of" 


496;  102  S.  W.  Rep.  806:  Ideating  v.    byr 

Kaoaaa  Qty,  84  Ho.  416;  Saxfain  v.  St.   411. 

Joaeph,  60  Mo.  153:  Wheeler  II.  Poplar       *  Pontiac  v.  Talbot  Pav.   Co.,  96 

Bluff,  149  Mo.  36;  Thomas  v.  Olympia,   Fed.  Rep.  679 ;  s.  c.  94  Fed.  Rep.  65. 
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conditiona  of  Iiis  contract,  and  if  there  is  a  breach  of  thia  duty  by 
the  failure  or  neglect  of  the  city,  e.  g.,  by  omission  to  acquire  the 
necessary  right  of  way,  or  by  &ilure  to  compensate  abutting  owners 
for  consequential  damages,  the  city  must  respond  in  damages  for 
the  breach  notwithstanding  stipulations  that  the  contractor  shall 
be  paid  from  the  assessment  end  shall  assume  all  the  risks  incident 
thereto,  and  shall  have  no  recourse  against  the  city.' 

%  828  (483).  Oorponte  Oootrol  by  Sttpnlatlon.  —  An  agreement 
by  a  contractor  to  erocute  t^  public  improvement,  under  the  general 
direcHon  and  tupervmon  of  a  committee  of  a  city,  makes  such 
committee  —  acting  reasonably  and  honestly,  not  arbitrarily  and 
capriciously  —  exclusively  the  judge,  not  only  as  to  materials  and 
manner,  but  also  as  to  the  time  of  doing  the  work.'  But  where 
a  written  contract  has  heoi  entered  into  between  a  municipal  cor- 
poration and  a  contractor,  a  general  provision  of  an  ordinance  that 
the  work  shall  be  done  under  the  directions  of  certain  officers  confers 
no  authority  upon  them  essentially  to  change  or  modify  the  provisions 
of  the  contract*    If ,  in  a  contract  for  a  public  work,  the  corpora- 

'  Ash  V.  Independence,  79  Ho.  App.  tion  precedent  that  payment  was  not 

70.     If  ft  contractor  has   perfonnad  to  be  made  to  contractor  until  confinna- 

labor  and  expended  money  m  an  im-  tion  of  the  nnwiniimnnt,  and  wliose  du^ 

provnnent  and  ii  prtvented  from  con^-  to  have  confirmation  miade,  conitruea. 

pUting  the  work  by  the  act  of  the  Tone  v.  Mayor,  Ac.,  70  H.  Y.  157.   The 

munidpality  so  that  amaaaments  can-  contnct  between  the  oontractor  and 

not  be  moae  by  which  he  can  be  r»-  the  citv  provided  ttiat  the  contractor 

munerated  according  to  the  tenns  of  should  be  entitled  to  payment  when  the 

his  contract,  he  can  recover  from  the  work  was  accepted  by  the  board  of 

dty  for  the  work  done  and  the  money  public  works,  and  it  was  held  that  ttie 

expended  as  for  a.  breach  ctf  the  cod-  contractor,  who  had,  in  fact,  completed 

tract.     Dunkirk  v.  Wallace,   19  Ind.  his  work,  might  recover  of  the  abutter. 


Aim.  298.  although  a  majority  of  the  board  re- 

■  Chapmoti    V.     Lowell,    4    Cush.  fused  or  n^l«cted  to  examine  or  luiRflnt 

(Mass.)  378,  relating  to  drains  in  the  the  work.     Neenan  v.  Done 

•tmets  of  the  city.    Certain  wells  were.  Mo.  493.    It  is  held  that  the  ai 

W  contract,  to  be  constructed  under  by  the  city  authorities  of  w 


held  that  the  city  waa  concluded  by  compliance  with  the  terms  of  the  » 

the  action  of  the  officer.     Omaha  v,  tract.    Gulick  ».  Connely,  42  Ind.  134 ; 

Hanunond,  94  XI.  S.  98,  supra,  f  823.  but  see  Omaha  v.  Hammond,  94  V.  8. 

As  to  power  of  chancery  to  correct  mt*-  98,  tvpra. 

take  at  the  engineer  or  other  peraon        *  Boneeteel  «.  Mayor,  &c.  of  Hew 

whose  dedaion  both  parties  to  the  con-  York,  22  N.  Y.  162;  Bond  v.  Newark, 

tract  have  aeraed  to  abide  by,  see  19  N.  J.  Eq.  376;  compare  Omaha  v. 

Mansfield  A.  S.  R.  Co.  e.  Veeder,  17  Hammond,   94  U.   S.   98.     But   the 

Ohio,  385.    Where  there  is  a  condition  authority  of  the  corporation  may  be 

precedent  that  conboctor  shoU  have  implied  from  its  having  by  its  own  act 

certificate  of  perfonnance  by  corpora-  rendered  extra  materials  neoesBOTy  to 

tion,    see    Bowery  National    Bank  tr.  conform  the  work  to  the  conditions  of 

Mayor,  Ac.  of  New  York,  63  N.  Y.  336;  the  oontract.    Menenger  i>.  Buffalo,  21 

Cuneron,  In  re,  JSO  N.  Y.  fi02.    Condi-  N.  Y.  196.    See  aim  Stuart  «.  Cam- 
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Hon  emfJoyer  reaervea  the  right  to  make  alieratioru  in  the  form,  dimen- 
sions, or  materials  of  the  work,  the  contractor  is  bound  hj  any  such 
alterations  made  in  good  faith;  but  such  a  clause  does  not  au- 
thorize the  employer  to  annul  the  agreement,  or  to  stop  the  work  in 
an  unfinished  state.' 

§  829.  StipiiIatlDni  by  OoBtractor  to  *w»<Tit.»in  PaTsmsnts  In  K«patr. 
—  A  common,  if  not  the  general,  method  of  improTiDg  and  main- 
taining streets  imposes  upon  abutting  proprietors  the  cost  of  pav- 
ing, whilst  the  cost  of  ordinary  repairs  is  imposed  upon  the  city 
at  large.  Contractors  for  street  paving,  in  their  endeavor  to  induce 
municipal  governments  to  adopt  their  pavements,  make  representa- 
tions as  to  its  character  and  durability,  and  it  is  proper  that  some 
remedy  should  be  reserved  to  the  municipality  by  which  it  can  en- 
force their  contracts  and  representations  in  this  regard.  Hence, 
it  has  been  a  common  custom  to  require  from  a  contractor  for  paving 
a  street  a  guarantee  that  he  wiil  rnaintain  it  in  repair  for  a  term  of 
years.  When  such  a  stipulation  is  exacted,  does  it  throw  the  cost 
of  the  repairs  upon  the  abutting  proprietors,  who  are  to  be  assessed 
for  the  cost  of  tiie  paving,  contrary  to  the  general  scheme  of  the 
city's  government;  or  is  it  a  mere  (HBvision  for  the  protection  of 
the  city  against  imperfect  work?  In  pavements,  particularly  in 
asphalt,  the  durability  depends  veiy  largely  upon  the  character  of 
the  work,  the  condition  of  the  foundation,  and  the  mixture  of  the 
material  used;  and  it  is  not  difficult  for  contractors  to  deceive  the 
inspectors  in  r^ard  thereto.  A  guarantee  on  the  part  of  the  com- 
pany as  to  the  durability  of  the  pavement  affords  a  simple  and  com- 
plete remedy  which  fully  protecte  the  public,  and  ^eu  the  time  for 
which  the  guarantee  continues  is  no  longer  than  the  (»dinaiy  dura- 
bility of  the  pavement  when  laid  with  the  best  workmanship  and 
material,  it  does  not  impose  any  unreasonable  burden  on  the  con- 
tractor. One  view  declares  that  such  guarantee  does  not  contravene 
the  provisions  of  a  municipal  charter  requiring  repairs  to  be  made 

bridge,  125  Hasa.  102.    Effect  of  certiG-  the  proper  town  offioen  to  build  a  rood 

cate  of  Approv&l  of  a  city  officer  when,  cannot  proceed  with  bis  contract  after 

by  the  contract,  the  worK  is  to  be  done  notice  of  an  appeal,  and  recover  of  a 

to  his  approval.     Bond  v.  Newark,  19  town  thei«for.    Tbia  decision  ia  based 

N.  J.  Eiq.  376;  tttpra,  S  823.  upon  a  construction  of  the  statute  of 

As  to  reserved  tight  (o  dincorOimu  that  State  by  which  the  appeal  ia 
tBork  and  annul  contract.  Bietiy  V,  intended  to  ata^  or  suspend  all  proceed- 
New  Orieans,  24  La.  An.  21.  Inga  toward  biulding  the  road,  and  the 

'  Clark  V.  Mayor,  &e.  of  New  York,  4  contractor  was  bound  to  take  his  con- 

N.  Y.  338.    Remedy  of  contractor,  and  tmot  subisct  to  the  continseocy  of  the 

meaaure  a!  damages  in  such  a  ease,  eon-  appeal  allowed  by  law.    TafC  v.  ^tt»- 

ddered.     lb.     It  ia  held,  in  Vemumt,  ford,  28  Vt.  280. 
that  a  penon  who  has  oontrooted  witb 
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ID  the  expense  of  the  city  at  large.  If  the  rejxiirt  are  limiied  to  the 
making  good  imperfect  work,  or  the  defective  material  used,  no  addi- 
tional burden  is  imposed  uppn  the  abutting  property  owners,  by 
reason  of  a  requirement  of  a  guarantee  for  a  term  of  years.'  But 
some  courta  appear  to  ado^  a  contrary  view,  and  hold  that  such  a 
guarantee  of  necessity  tends  to  increase  the  cost  of  the  improvement 
and  to  impose  upon  an  abutting  proprietor  the  expense  of  repairs 
contrary  to  the  charter  provisions,  and  that  a  contract  containing 
such  a  stipulation  is  invalid.* 

*  Cole  V.  People,  161  111.  1&;  Latham  time  of  letting  of  the  contract  holh  the 
V.  Wilmetfe,  168  HI.  153 ;  Shank  v.  cost  of  construction  and  the  eoH  of  re- 
Bmith,  1C7  Ind.  401;  Osbum  v.  Lyons,  pairt?ij;  the  pavements  are  chai^eable 
104  Iowa,  160;  Allen  v.  Davenport,  107  a^inst  the  abutting  owners,  the  pro- 
Iowa,  90;  Diver  v.  Keokuk  Sav.  Bank,  viaion  requiring  a  contractor  to  keep  it 
126  Iowa,  691 ;  Kansas  City  v.  Hansoa,  in  repair  for  a  stipulated  period  is  no 
60  Kan.  833;  Barber  Asphalt  Fav.  Co.  objection  to  its  validity.  Gibson  o. 
V.  Watt,  61  La.  An.  1345;  Barber  Owens,  116  Mo.  268.  Contract  or 
A^halt  Pav.  Co.  e.  Gaar,  73  S.  W.  Rep.  guantTiiee  of  paving  work  hetd  to  require 
1106;  115  Ky.  3^;  Barber  Asphalt  contractor  to  make  onlv  such  repairs 
Pav.  Co.  V.  Mimn,  185  Mo.  552;  as  he  should  be  required  to  make  pur- 
Horse  V.  West  Port,  110  Uo.  602;  suant  to  written  notice  served  upon 
Barber  Asphalt  Pav.  Co.  v.  Ullman,  him  in  the  manner  provided  in  the 
137  Mo.  S43;  Seaboaid  Nat.  Bank  v.  contract.  O'Keeffe  v.  New  York,  173 
Woesten,  147  Ho.  467;  Barber  Asphalt  N.  Y.  474.  See  also  Southern  Pav.  Co. 
Pav.  Co.  V.  Hezel,  155  Ho.  391,  rev'g  v.  Chattanooga  (Tenn.  Ch.  App.),  48 
76  Mo.  App.  135 ;  Barber  Asphalt  Pav.  S.  W.  Rep.  92.  Constniction  of  con- 
Co.  V.  French,  158  Mo.  634;  AUen  r.  tract  guaranteeing  paving  for  the 
Labsap,  188  Ho.  692;  Gilsonite  Const,  purpose  of  determinmg  contractor's 
Co.v.  Aria>nusMcAlest«rCDalCo.,205  liability;  Warrenscharf  Asphalt  Pav. 
Mo.  49;,Sedaliat>.  Smith,  206Mo.  346;  Co.  v.  St.  Paul,  69  Minn.  463.  In 
St.  Louis  Quarnr  &  Con.  Co.  v.  Frost,  MaiaadnMetU,  a  town  msiy  lawfully 
90  Mo.  App.  677,  6S8:  Robertson  v.  recdve  from  mdividuals  an  obligation 
Omaha,  65  Neb.  718;  Wilson  ti.  Tren-  to  relieve  it  from  the  expense  of  keep- 
ton,  60  N.  J.  L.  394,  afF'd  81  N.  J.  L.  ing  a  piece  of  public  way  in  repair  for 
699;  People  n.  Featherstonhaugh,  173  alTtime.  Brookfieldv.  Reed,  152  Hass. 
N.  Y.  112;  McGlynn  v.  Toledo,  22  668.  Contract  to  repave  a  street  and 
Ohio  Cir.  Ct.  34;  Allen  v.  Portland,  35  ke&p  ii  in  repair  for  a  fixed  term  of  years 
<>^.  420  (distinguishing  Portland  v.  made  between  municipality  and  pave- 
Bituminous  Pav.  Co.,  33  Oreg.  307);  ment  contractor  held  to  relieve  rail- 
Williamsport  v.  Hughes,  21  Pa.  Sup.  road  company  from  obligation  to 
Ct.  443;  Philadelphia  v.  Pemberton,  repur  streets  and  from  liability  for 
208  Pa.  214;  Erie  City  v.  Grant,  24  d^ects  therein  during  the  term  of  the 
Pa.  Sup.  Ct.  109.  See  also  Gilmore  o.  contract.  Binninger  v.  New  York,  177 
Utica,  131  N.  Y.  28.  N.  Y.  199.    A  stipulation  in  a  contract 

If,  however,  the  terms  of  the  con-  that  the  contractor  shall  guarantee  to 

tract    show    that    the    stipulation    to  keep  the  paving  in  repair  for  a  period 

maintiun  the  pavement  for  a  t«rm  of  of  one  year,  during  which  time  a  certain 

years    includes    decay    from    natural  percentage  of  the  contract  price  shall 

causes,  it  is  inconsistent  with  a  statu-  be  retiuned,  does  not  tend  to  prevent 

tory  or  chuter  provision  imposing  the  competitive    bidding.      Dillingham    v. 

cost  of  maintenance  and  repair  upon  Spartanbuig,  75  S.  Car.  458,  459. 
the  city  at  large,  and  the  contract  is        *  Montgomery  v.  Barnett,  149  Ala. 

vrad.     Brodshaw  v.  Jamestown,  125  119;  43  So.  Rep.  92;  Brown  v.  Jenks, 

N.  Y.  App.  Div.  86:   109  N.  Y.  Supp.  98Cal.  10;  Alameda Uacadamiring  Co. 

618,  distinguishing  People  i>.  Feathei^  v.  Pringle,  130  Cal.  226;  Excelsior  Pav. 

tonbaugh,  172  N.  Y.  112,  dted  tupra.  Co.    v.    Leach    (Cal.),   34    Pac.    Rep. 

Where  under  the  laws  in  force  at  the  116;    Febler  v.  Qoanell,  09  Ky.  380; 
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It  is  to  be  obserred  of  these  confiding  decmom  that  the  dijjerenee 
in  residt  appears  to  arise  rather  from  a  difference  of  opinion  as  to 
the  effect  of  the  guarantee  than  from  any  disagreement  as  to  the  legal 
principle.  The  decisions  which  hold  that  such  a  guarantee  is  a 
proper  provision  for  the  protection  of  the  municipahtjr  and  does 
not  impose  the  expense  of  repairs  upon  the  abutting  proprietors 
seem  to  recognize  three  features  of  the  guarantee  before  the  courts 
as  controlling,  viz. :  that  the  contractor  was  not  required  to  guarantee 
his  work  against  any  other  defects  than  those  for  which  he  might 
properly  be  held  responsible ;  that  responsibility  for  defects  arising 
from  causes  for  which  he  was  not  responsible,  as  from  acts  of  the 
city  or  its  licensees  in  opening  the  street,  was  not  imposed  upon  the 
contractor;  and  diat  the  guarantee  did  not  extend  beyond  such 
term  of  years  as  the  pavement  might  naturally  be  expected  to  con- 
tinue in  good  order.  In  some  of  the  cases  which  have  adopted  the 
contrary  view,  the  courts  have  rehed  upon  the  fact  that  the  guarantee 
in  question  was  in  effect  an  agreement  to  keep  the  whole  street  in 
repair  for  a  term  of  years,  irrespective  of  the  causes  i^ch  might 
necessitate  the  repairs,  or  at  least  that  it  obligated  the  contractor 
to  repair  defects  in  the  streets  for  which  he  was  not  responsible.* 

Portluid  V.  Bituminaiu  P&v.  Co.,  33  to  escape  iu  li&bility  by  shifting  it  to 
Ores.  307;  HcAllistef  v.  Tacoma,  9  the  shoulders  of  tHe  contt&ctor,  and 
Wash.  272;  Boyd  v.  Milwaukee,  92  that  in  attempting  to  do  so  it  imposed 
Wis.  468.  See  also  Gomell «.  Louisville,  cooditioiui  natuittlly  tending  to  in- 
104  Kv.  201 ;  Louisville  v.  Selvage,  106  crease  the  cost  of  the  work.  To  the 
Ky.  730:  Louiaville  n.  Hehler,  108  Ky.  tame  effect,  Hulben?  v.  O'Dsa,  4  Col. 
438;  Lindsay  v.  Bnwner  (Ky.),  97  App.  385;  Andetson  v.  Fuller,  51  FIa. 
S.  W.  Rep.  1.  The  eariier  New  York  380.  Contra:  Diver  v.  Keokuk  Sav. 
case  of  People  ii.Maher,  56  Hun  fN.Y.),  Bank,  128  Iowa,  691,  698.  Although  a 
81,  is  either  overruled  or  limitea  to  the  stipulation  that  the  contractor  shall 
special  and  peculiar  proviBions  under  keep  the  pavement  of  a  street  in  repair 
which  it  arose  by  the  later  case  of  may  be  invaUd  as  against  a  property 
People  V.  Featherstonhftugh,  172  N.  Y.  owner  subject  to  aaseaament,  it  is  a 
112,  cited  ffupro.  If  the  property  owner  valid  stipulattou  when  no  question 
has  stood  by  and  seen  the  work  done  arises  of  pavment  from  an  asseesment. 
under  a  contract  containing  a  m^.  Barber  Aspnalt  Pav.  Co.  v.  Louisville, 
tenance  clause,  he  is  estopped  to  object  123  Ky.  687;  97  S.  W.  Rep.  31. 
to  the  legality  of  the  clause.  Bacas  v.  '  Brown  v.  Jenks,  98  Cal.  10; 
Adlcr,  112  La.  806.  In  Blochman  v.  FeUer  v.  Goemell,  9S  Ky.  380;  Barber 
SpteckeU,  135  Cal.  662,  tbe  tamt  Asphalt  Pav.  Co.  v.  Ullman,  137  Ho. 
prtnetpie  vxu  extended  to  a  provimon  in  543;  Schenectady  v.  Union  College, 
a  contract  for  street  work  that  "All  66  Hun  (N.  Y.),  179;  Boyd  v.  SGl- 
loBB  or  damage  arising  from  the  nature  waukee,  92  Wis.  466.  In  Portland  o- 
of  the  work  to  be.  done  under  these  Bituminous  Pav.  Co.,  33  Oreg.  307, 314, 
specifications  shall  be  sustained  by  tha  the  court  construed  the  guarantee  re- 
contractor,"  This  stipulation  was  quired  of  the  contractor  as  bintfing  him 
held  to  look  to  damage  which  might  ta  keep  the  pavement  in  repair  for  a 
arise  out  of  the  completed  work  and  period  of  five  years,  although  the 
subsequently  thereto,  for  which  the  defects  might  be  due  generally  to 
city  would  be  liable.  It  was  held  that  ti&ffic  and  disint^ration  and  decay  as 
theprovifiionwas  void,  and  that  the  law  well  as  to  defects  in  materials  and 
does  not  authorise  the  city  to  attempt  workmanship.    It  held  that  the  provi- 
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§  830  (4S5).  Bonds  of  Oootneton  — Btatatory  ud  Oommon  Lkw. 
—  A  sttdtdory  requirement  that  the  cit^  shall  take  a  bond  from  the  con- 
tractor for  its  protection  is  to  be  regarded  a»  mandatory  and  must 
as  a  usual  thing  be  compUed  with.'  But  when  the  statute  merely 
requires  that  a  bond  shall  be  given  and  makes  no  provision  as  to 
the  amomit  of  the  bond  or  Its  form  or  conditions,  the  regulation 
of  such  matters  is  left  to  the  discretion  of  the  officers  representing 
the  municipality.*  The  bond  is  incidental  to  the  contract,  and  the 
obligations  undertaken  by  the  surety  have  reference  thereto;  and 
if  the  contract  is  void  Aa  vUra  vavt  ot  unlawful,  no  liability  arises 
on  the  bond  tor  a  breach.* 

■ion  WM  vUra  vtrw  and  rendered  tho  atatute.  Ratification  by  &  dty  of  an 
contract  invalid  because  the  con-  iir^ular  oontract  extends  to  toe  con- 
dition imposed  an  additional  burden  tract  aa  an  entirety  and  validate*  a 
upon  the  abutting  propiietois.  In  coUateral  bond  given  by  the  con- 
.dJen  V.  Portland,  36  Oreg.  420,  thia  tractor  to  the  city  for  ttte  protection 
oaae  was  distinguished  on  the  ground  of  laborers  and  materialmen.  Deveis  o. 
that  tbe  undertaking  of  the  contractor  Howard,  88  Mo.  App.  3S3.  In  Bell  v. 
therein  was  amply  to  lieep  and  main-  Kirkland,  102  Minn.  213,  it  woa  held 
tain  the  street  pavement  in  repair  for  a  that  a  reeUal  in  the  contnctor's  bond 
detignated  penod  of  time  t^jatdloHB  that  the  contiaot  is  legal  and  valid 
of  tM  quality  o(  the  material  stipulated  estopt  tbe  surety  from  attacking  the 
to  be  furnished  or  suppUed  or  the  vahdity  of  the  contmct.  This  decision 
woikDunship  to  be  employed,  and  it  was  made  in  a  case  where  the  contract 
hdd  that  a  Kuarantee  of  the  paving  was  within  tbe  scope  of  tbe  corporate 
for  a  period  en  five  years  and  an  agree-  powers  of  the  city,  and  the  defence  of 
ment  that  during  that  period  all  de-  ultra  viret  and  consequent  ill^ality  was 
fecto  in  the  pavement  due  to  tti  proper  founded  upon  the  omission  of  the 
u«M  at  a  Toadway  should  be  repaired  city  to  comply  with  the  requirements 
and  made  good  liy  tbe  contractor  was  of  the  statute  or  charter  as  to  the 
plainly  intended  to  be  merely  a  gUiu>-  method  of  making  the  contract, 
antee  of  the  quality  of  the  workmanship  But  in  Kansas  it  has  been  held  that 
and  material  and  was  not  intended  to  if  the  contract  is  tainted  with  illegality, 
place  upon  the  contractor  the  burden  of  t.  g.,  if  it  is  let  under  conditions  which 
repairing  irrespective  oi  the  causes  of  do  not  give  an  opportunity  for  com- 
the  decay.  petition  as  required  by  statute,  tbe 

'  Barker  v.  Southern  Construction  mvaliditv  of  the  oontract  releases  the 
Co.,  20  Ky.  Iaw.  Rep.  796;  47  a  W.  surety  from  liability  to  a  subcon- 
Rep.  608 ;  Sd[^  v.  Brooklyn,  5  N.  Y.  tractor  or  materialman  who  had  actual 
Am).  Mv.  529,  afPd  168  N.  Y.  673.  as  distinguished  from  cmsfrudioe  notice 

■  Stdpho  e.  Brooklyn,  S  App.  Div.  of  the  ititgaliiy  before  furnishing 
629,  a^d  I5B  N.  Y.  673.  %e  also  materials  or  performing  Ubor.  Na- 
Bal^TV.  Bryan,  84  Iowa,  561.  tional  Surety  Co.  v.  Kansas  City,  Ac. 

■  Kansas  City  f.  O'Connor,  82  Mo.  Brick  Co.,  73  Kan.  196;  Atkin  n. 
App.655;  Portland  V.  Bituminous Pav.  Wyandotte  Coal  *  L.  Co.,  73  Kan.  768: 
&  Imp.  Co.,  33  Dreg.  307.  But  see  Kansas  City,  Ac.  Brick  Co.  v.  National 
Kieadg  v.  Allspaugh,  81  Cal.  231,  234;  Surety  Co.,  157  Fed.  Rep.  620.  But 
Kieeaig  «.  Allspaugh,  99  Cal.  452;  see  to  the  contrary,  Kansas  (Sty,  Ac 
Blyth  V.  Robmson,  104  Cal.  239;  M&-  Brick  Co.  e.  National  Surety  Co.,  149 
Menomy  e.  White,  115  Cal.  339;  Fed.  Rep.  607.  But  to  defeat  a  re- 
Bummerton  v.  Hanson,  117  Cal.  252;  covery  agwnst  the  surety  anytiiiTtg 
where  a  recovery  on  bonds  given  for  sAorl  of  aduaj  notice  to  the  plaintiff  or 
the  performance  of  a  contract  made  the  illegality  of  tbe  contract  and  of  the 
with  an  individual  was  sustained  fraudulent  steps  by  which  it  was  pro- 
although  tbe  oontract  was  void  for  cured  is  not  sufficient.  Nat'l  Surety 
failure  to  record  it  as  required  by  Co.  o.  Wyandotte  C.  A  L.  Co.,  7fl 
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The  liability  on  a  contractor's  bond  to  a  municipality  is  governed 
by  the  same  principles  as  are  applied  in  eases  between  individvaU. 
Upon  a  breach  of  the  contract,  the  city  can  recover  the  damages 
sustained  thereby  against  the  contractor  and  his  surety; '  and  the 
surety  may  be  released  by  some  positiTe  act  of  the  city  to  his  preju- 
dice in  the  same  manner  as  in  ordinary  contracts  of  suretyship.* 
Under  bonds  given  by  contractors  the  moat  intricate  and  difficult 
questions  have  arisen  where  third  persons  who  have  furnished  labor 
and  materials  in  connection  with  the  improvement  have  sought  to 
enforce  the  liability  of  the  surety.  A  bond  conditioned  merely  for 
the  performance  of  the  work  contracted  for  is  intended  to  indemnify 
the  city,  and  not  for  the  benefit  of  third  parties,  and  cannot  be  sued 

Kan.  914;  92  Pac.  Rep.  1111. _  See  also  in  full  without  requiring  the  production 

American  Bonding  Co.  e>.  Dickey,  74  of  auch  receipta,  the  surely  u  reUased 

Kan.  791.  from  the  bond.    Electric  Appliance  Co. 

A  contract  with  a  surety  and  a  bond  n.  U.  S.  Fidelity  A  Guaranty  Co.  110 

(which     identifies    the    contract    and  Wis.  434.    The  fact  that  the  tcorJb  hat 

makes  it  part  of  the  bond)  executed  to  been,  accepted  by  Vie  cily  does  not  pre- 

the  city  to  secure  the  perfonnance  of  vent  an  action  against  the  surety  for 

the  contract  are  to  be  construed  as  one  defects  arising  subsequently  to  accept- 

iostrmnent.     Seartes  v.  Flora,  225  111.  ance.    Newark  v.  N.  J.  Asphalt  Co., 

167.  6S  N.  J.  L.  458.    Release  by  material 

'  Winona  n.  Jackson,  92  IkCnn.  453.  changes  in  contract,  see  United  Statee 

A  city  took  a  bond  from  a  contractor  v.  Ficel,  188   IT.   S.   309 ;     Chester  t>. 

for  an  improvement  which  was  payable  Leonard,  68  Conn.  495,  508. 
by  aMessment.     The   contrat^r   re-        But  immaUrial  ehattgei  and  depar- 

fused  to  do  any  work,  and  thereupon  tures  from  the   contract,   or   changes 

the  city  let  the  contract  at  an  advanced  which  are  not  in  mattere  of  eubsbmce, 

price.     The  property  owners  were  as-  do  not  amount  to  a  change  in  the 

■esaed  for  the  increase.     Held  that  the  identity  of  the  contract,  and  do  not 

bond  was  intended  for  the  protection  releaae    the    autety.      For    example, 

of  the  city  and  not  for  the  benefit  of  the  payments  to  the  contractor  on  account 

property  owners  subject  to  asaeBBment,  of  work  made  at  times  other  than  those 

and  that  the  citjr  could  not  recover  stipulated  for  in  the  contract,  are  an 

theieon.    St,  Louis  v.  Wright  Cont.  Co.,  immaterial  departure  and  do  not  affect 

202  Ho.  451.    Where  the  bond  ^ven  the  suiety's  liability.     Similarly,  pa^- 

by  a  contractor  conttuns  no  provision  ments  on  account  made  by  the  city  m 

for  damages  for  delay,  they  cannot  be  good  faith  on  arehiteet's  certificate  as 

recovered  against  the  surety,  although  provided  in  the  contract  do  not  release 

the  contract  provided  that  the  work  the  surety,  although  it  should    ulti- 

should  be  done  within  a  specified  time  mately  prove  that  these  payments  weiB 

and  that  on  failure  to  CMnplete  within  substantially  in  excess  of  the  amoimt  to 

the  time  the  coottactor  should  pay  a  which  the  contractor  was  entitled  under 

certain  sum  as  Uquidated  damages  for  the  contract.    New  Haven  n.  National 

each  day  whilst  the  work  remained  un-  Steam  Economizer  Co.,  79  Conn.  482. 

finie^ied.    Winona  v.  Jackson,  92  Minn.  Changet  in  the  plans  and  rpeeiflcationM 

453.    As  to  nature  and  extent  of  liabil-  do  not  release  the  surety  when  the  con- 

ity  of  surety,  see  New  Haven  e.  Eastern  tract  provides  that  they  may  be  rnade 

Pav.  Brick  Co.,  78  Conn.  689.  without  avoiding  the  contract.    Phil^ 

•  Newark  v.  N.  J.  Asphalt  Co.,  68  delphia    n.    Stewart,    201    Fa.    526; 

N.  J.  L.  458.    When  the  contract  pro-  Chester  v.  Leonard,  68  Conn.  495,  607. 

vides  that  before   the   fintl   payment  Changes  in  the  contract  will  not  release 

■hall  be  made  by  the  city  or  be  deemed  the  surety  from  his  liability  under  a 

to  be  due,  the  contractor  shall  present  statutory  bond    to   materialmen,   Ac. 

receipts  in  full  for  all  labor  and  mate-  United  States  v.  National  Surety  Co., 

rials,  and  the  city  pays  the  contractors  92  Fed.  Rep.  549. 
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on  by  persons  who  furnish  labor  and  material,*  even  thou^  the 
contract  contain  stipulations  to  tlie  effect  that  the  contractor  wilt 
pay  for  labor  and  material,  or  will,  before  payment,  produce  receipts 
for  labor  and  material  furnished  in  connection  with  the  work.^ 

It  is,  however,  within  the  power  of  the  legislature  to  enact  that  at 
the  time  of  the  letting  of  a  contract  the  city  shall  require  the  con- 
tractor to  give  a  bond  with  sufficient  sureties,  conditioned  not  only 
for  the  proper  performance  of  the  work,  but  aieo  that  the  cojjJractor 
will  pay  all  persona  such  sums  as  may  be  due  them  for  labor  and 
materials  furnished  and  supplied  in  and  about  the  performance  of 
the  work.*    To  eniiile  a  Tnaterialman  to  recover  upon  a  bond  ^ven 

*  Sterling  v.  Wolf,  1S3  HL  467,  aff'g  cannot  me  a  surety  on  the  bond  given 
61  Ql.  App.  515;  Searies  r.  Flora,  225  for  the  faithful  performaiice  of  the  con- 
Hi.  167;  Noyes  r.  Grsnger,  SI  Iowa,  tr&ct,  the  enga«|ement  of  the  Buretj' 
227;  Weller  o.  Goble,  66  Iowa,  113;  being  with  the  cjt^  and  for  ita  indem- 
Huntv.  King,  97  Iowa  83;  Green  Bay  liity  and  protection  and  not  with 
Lumber  Co.  v.  Odebolt  School  Dist.,  thiid  peiBons.  Electric  Appliance  Co. 
121  Iowa,  663;  Buffalo  Cement  Co.  v.  v.  U.  S.  FideUty  4  Guar.  Co.,  110 
McNaughton,  90  Hun  (N.  Y.),  74,  Wia.  434.  8e«  ako  Spalding  Lumber 
»fPdl66N.  Y.  702;  Parker  u.  Jeffery,  Co.  r.  Brown,  171  111.  487.  But  in 
26  Oreg.  186;  Fuget  Sound  Brick  &  Lyman  v.  Lincohi,  38  Neb.  794,  the 
Ttle  Co.  V  ^ng  County  School  Diat.,  12  contract  contained  a  provision  that  the 
Wash.  ItS;  Electric  Apphance  Co.  v.  contiKCtora  should  produce  receipts  of 
TT.  S.  Fidelity  ft  Guar.  Co.,  1 10  Wis.  434.  claima    from    all    persona    fumiahing 

A  bond  which  atipulates   that  the  materiala  and   labor  before   payment 

contractor  shall  be  responsible  for  alt  and    acceptance    of    the    work.     The 

unlawful  damages  to  personal  property  bond  was  tQerely  conditioned  that  con- 

from    negligence    and    carelesaness    in  tractois  ahould  execute  the  stipulationa 

ddng  the  work  or  in  not  using  proper  made  by  them,  or,  in  default  thereof, 

precaution  to  prevent  injury  to  peraona  the   surety    should   pay   the   city   all 

and  property  from  the  work,  and  which  damages  which  might  result  from  euch 

indemnifiee  tbe  dty  agunst  all  losses  default.    The  court  held  that  the  city 

or  claima  on  account  of  such  negligence  intended   the   bond   to   protect   from 

or  carelesaness,  is  mereii/ an  indemnity  in  defaults   of   ite   contractors   all   those 

favor  of  the  city  and  ereaies  no  liability  who  might  labor  on  or  furnish  mater- 

in  favor  of   third   ■persons.      Hence,  a  ials  for  those  buildings,  and  that  they 

person    injured    canuot    maintain   an  could   m^ntjun    on    action    thereon, 

action  on  the  bond  to  recover  damages  See,  eontra,  Farker  v.  Jeffery,  26  Oreg. 

for  personal  injuries  sustiuned  through  186. 

tbe  nwligence  of  the  contractor.    Kan*  *  Wilson  v.  Webber,  92  Hun  (H.  Y.), 

saa  dty  v.   O'Connell,   99    Mo.  357.  466,  afl'd  157  N.  Y.  693;   St.  Paul  t>. 

The  taking  of  a  bond  (rom  a  railroad  Butler,  30  Minn.  459. 

company  to  protect  a  city  sg^nst  any  The  subject  of  coniractor'a  bonds  to 

failure  to  comply   with  an   ordinance  secure   the   performance   of   contracts 

authorizing  a  tunnel  in  a  street,  and  to  with  a  dty  and  the  payment  of  laborers 

indemnify     persons     injured    by    the  and   materialmen    is   germane   to   the 

company  s     tort,     does     not     impose  subject   of   municipal    legislation;   and 

on  the  city  any  liability  which  would  may  be  included  in  a  freeholder^  charter 

not  have  otherwise  existed.    Terry  v.  framed  by  a  eity  for  its  own  govem- 

Eichmond,  94  Va.  537.  ment;  and  when  so  included  tbe  charter 

'  Lancaster  V.  Frescoln.  192  Pa.  452.  supersedes  provisions  of  the  generrd 
Although  a  contract  provides  that  the  statutes  on  that  subject.  Grant  e. 
improvement  shall  be  completed  and  Berrisford,  94  Minn.  45.  Index, 
ready  for  acceptance  free  and  clear  of  Freeholders'  Charters.  Where  a  con- 
all  claims  by  hens  for  labor  performed  tract  with  the  city  for  an  improve- 
or  materials  furnished,  a  maierialman  ment  expressly  Btipulat«d  that  bond 
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by  a  contractor  there  must  not  only  be  an  intent  to  secure  some 
benefit  to  him,  but  a  promise  must  be  made  for  his  benefit  vdiich 
is  legally  enforceable.' 

In  the  exercise  of  ifa  general  power  to  contract  and  without  ex- 
press statutory  authority,  a  city  may  require  a  coniraetor  to  give  a 
bond  conditioned  for  the  payment  of  such  persona  as  ahaU  eupply 
materials  or  famish  labor.  The  exaction  of  this  bond  is  within  the 
ordinary  administrative  duties  of  the  officers  of  the  city,  although 
there  may  be  no  statute  expressly  requiring  it  By  entering  into 
the  contract  the  city  clothes  the  contractor  with  a  certain  degree 
of  credit,  and  it  is  to  its  interest  that  those  furnishing  labor  and 
material  to  the  dty  should  know  that  they  are  justified  in  relying 
upon  the  credit  of  the  contractor.  A  reasonable  certainty  that 
materiab  and  labor  will  be  paid  removes  the  temptation  to  furnish 
inferior  work  and  materials  which  always  exists  when  dealing  with 
persons  of  uncertain  credit.  The  bond  therefore  operates  to  pro- 
tect the  city  and  is  for  its  interests.  There  is  also  a  moral  obliga- 
doD  which  the  city  may  recognize  (although  it  is  not  bound  to  do 
so),  that  the  city  should  so  far  as  possible  protect  laborers  and 
mechanics  and  see  that  they  are  not  sufferers  by  the  construction 
of  the  work.  Laborers,  mechanics,  and  matoialmen  are  not  per- 
mitted, in  the  absence  of  an  express  statutory  provision,  to  file  liens 
upon  public  property,  and  a  bond  conditi<Hied  for  their  payment  is 
their  only  protection.  Hence,  the  weight  of  authority  is  to  Uie  effect 
that  a  bond  conditioned  for  their  payment  may  be  exacted  wiikout 
express  statutory  avthoriiy  and  that  the  person  for  whose  benefit 
the  bond  is  made,  i.  e.,  the  mnierialman,  mechanic,  or  subcontractor, 
may  maintain  an  action  upon  it  to  recover  any  sums  due  them.* 

should  be  mven  by  the  cootractor  for  Co.  v.  Lauber,  22  Ind.  App.  326;  King 
the  fsithfi^  perfonDADce  thereof,  and  v.  Downejr,  24  Ind.  App.  262;  Einea 
should  be  conditioned  for  the  paymeat  v.  Consolidated  Coal  &  Lime  Co.,   29 


by  the  conttactor  of  all  claims  for  Ind.  App.  563;  Baker  v.  Biyac. 
mateiiai  and  labor,  the  acceptance  of  toiva,  fifil;  Hipivell  v.  National  Surety 
mich  a  bond  without  the  latter  con-  Co.,  130  Iowa,  656;  Knapp  r.  Snaney, 
dition  is  a  waiver  of  the  statutoiy  re-  56  Mich.  345;  St.  Louia  o.  Von  Phul, 
quirement.  Electric  Ap^iance  Co.  v.  133  Mo.  561  (overruling  Kaosaa  G-tj 
U.  S.  Fidelity  ft  Quar.  Co.,  IIO  Wis.  Sewer  I^pe  Co.  v.  Thompeon,  120  Uo. 
434.  218);  Devera  v.  Howard,  144  Mo.  671; 

'  Electric  Appliance  Co.  n.  U.  S.  Kansaa  City  School  Dist.  v.  Liven,  147 
FIdeUty  &  Guar.  Co.,  110  Wis.  434;  Ho.  680;  Sample  v.  Hale,  34  Keb.  220; 
Hipwell  V.  Nation^  Surety  Co.,  130  Lyman  «.  Lincoln,  38  Neb.  794;  Doll 
Iowa,  656;  See  also  Parker  o.  Jeffery,  v.  Crume,  41  Neb.  655;  Kaufmann  v. 
26  0teg.  180.  Cooper,  46    Neb.    644;     Hickman   v. 

'  Union  Sheet  Metal  Works  o.  I^yne,  47  Neb.  177;  F^tigeraid  b. 
Dodge,  12g  Cal.  390;  People's  Lumber  McCl^,  47  Neb.  816;  Morton  «.  Har- 
Co.  v.  Gillaid,  138Cal.  55;  \miiams  c.  vey,57  Neb.  304;  Gastonia «.  HoEntee 
MarklaDd,  15  Ind.  App.  669;  Youngv.  Petecson  Eng.  Co.,  131  N.  Car.  363; 
Young,  21  Ind.  App.  509;  Am.  Suiety  Philadelphia  v.  Stewart,  195  Pa.  309; 
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The  awarding  of  a  contract  by  which  the  contractor  agrees  to  pay 
for  all  labor  and  material  is  au^icient  consideTtUion  to  support  the 
promise  of  such  a  bond  both  by  the  contractor  and  by  his  sureties.' 
If  audi  bond  is  required  by  statute,  but  the  bond  actually  ^ven  is 
not  in  the  prescribed  form,  it  may  be  enforced  as  a  good  and  valid 
comnumrkew  bond  made  for  the  benefit  of  those  with  whom  the  con- 
tractor deals.* 

198  Pa.  422;  201  Pa.  £26;  Bowditch  rudil;  and  on  better  tenne  than  could 

o.  Gourley,  24  Pa.  Sup.  Ct.  342 ;  State  be  done  without  the  credit.    Thua  the 

V.   Liebee.    18  Wash.   fi89    (overruling  contractor  can  secure  better  labor  and 

Seara  v.  "WWisnm,  9  Wash.  428).    Corir-  cheaper  materials  and   is    enabled   to 

tra:   Qteen   v.   EeUr,   4fi    Hinn.    Z52;  take  the  contract  on  lower  terms  than 

Park  *,  Sykee,  87  Hmn.  163;  Lyth  v.  be  could  otherwise  safely  do.    It  also 

EhtgstoQ^  14  N.  Y.  App.  Div.  11.  enables    one    with   small    means    and 

In  Philadelphia  v.  Stewart,  196  Fa.  limited  credit  to  compete  with  those 

300,  the  court  said  with  reference  to  more   advantaeeoualy    circumstanced. 

the  right  and  power  to  exact  a  bond  The  dt;  is  thus   enabled  to  secure 

for  the  benefit  of  laborers  and  material-  greater  competition  in  bidding  and  to 

men:  "Tliere  is  nothing  ullra  vtrei  or  obtain  better  execution  of  the  work  on 

conUai7  to  public  ^Kilicjr  in  this  «m-  lower  tenns.    It  was  not  only  to  the 

ditjon.    It  ia  the  nght  aa  well  aa  the  intonet  of  the  city,  but  its  plain  busi- 

mtereat  t£  the  citjr  to  secure  good  ness  duty  to  seGure  thoee  advantages." 

work   upon   its    oontiscts   for   public  In  Buffalo  Cement  Co.  v.  McN^aughton, 

improvements,  and  there  is  no  better  90  Hun  (N.  Y.),  74,  aff'd  ISO  N.  Y.  702, 

Coficy  towards  that  end  than  to  Batis^r  a  citry,  without  statutoiy  authority, 

□nest  and  competent  workmen  that  took   a   bond   conttuning  a   condition 

thejr  can  tdy  on  bting  paid.    There  that  if  the  contractor  should  fail  to 

being    no    n^ht    of    mechanic's    lien  pay  laborers   and   materialmen,  th^ 

against   pubho   works,   the   work  and  might  sue  ujMn  the  instrument  in  their 

materialmen  are  to  that  extent  in  the  own  names  in  the  same  manner  as  if 

contractor's  power  as  to  pay,  and  that  they  had  been  named  partjee  in  the 

fact  liaa  a  natural  tendency  to  produce  bond.    The  court  held  tiiat  there  could 

skimped  work  and  inferior  materials  be  no  recovery  upon  the  bond  by  a 

b^  the  class  of  men  willing  to  run  that  materialman  in  the  absence  of  proof 

nsk.    Against  this  risk  the  city  is  en*  that  he  knew  of  the  condition  of  the 

titled  to  protect  itself  by  exacting  as-  bond  before  he  furnished  material  and 

surance  from  the  contractor  that  he  that  he  furnished  the  material  to  the 

will  pav  his  honest  debts  incurred  in  contractor  relying  upon  the  bond, 

doing  toe  city's  work."    In  St.  Louis  c.  '  WiUiams  v.  Markland,  15  Ind.  App. 

Von  Fhul,  133  Uo.  561,  the  city  charter  669;    Young  «.  Young,  21   Ind.  App. 

required  a  bond  to  be  taken  Irom  the  509;  Lyman  v.  Lincoln,  38  Neb.  794; 

contractors  but  did  not  Bpecifv  the  Doll  v.  Grume,  41  Neb.  6S6;  Eaufmann 

conditions  of  the  bond,  except  that  it  v.  Cooper,  46  Neb.  644;    Gastonia  o. 

should  be  for  the  faithful  performance  McE^tee  Peterson  Eng.  Co.,  131 N.  Car. 

of  the  contract.    Thepourt said:  "The  363. 

question,  then,  is  this:  la  the  reauir^.  ■  Stephenson  e.  Monmouth  Hin.  ft 

ment  of  the  contract  and  the  condition  Hfg.  Co.,  84  Fed.  Rep.  114  (bond  to 

of  tbebond,that  laborersandmaterial-  dt^  instead  of  to  people  of  State); 

men  shall  be  paid,  a  proper  and  icasoa-  Union  Sheet  Metal  Works  n.  Dodge,  129 

able  incident  to  the  express  power  to  Cal.  390;   People's  Lumber  Co.  v.  GU- 

impmve  the  streets  by  contract  and  to  lard,  136  Cal.  ££ ;  American  Surety  Co. 

regture  a  bond  of  the  contractorT    We  «.  Thorn,  9  Kan.   App.  8;    Detroit 

thmk  it  is,  even  aside  from  any  moral  Board  of  Education  n.  Grant,  107  Uich. 

obligation  the  city  was  under  to  pro-  151. 

tect    the    laborers   and    materialmen.  In  Brown  &  Haywood  Co.  v.  Ligon, 

Such  a  requirement  gives  credit  to  the  92  Fed.  Rep.  851,  the  contractor  ^ave 

contractor  and  enables  him  to  secure  to  his  sureties  under  a  contract  with  a 

labor    and    purchase    material    more  county  an  underwriting  bond  for  thdr 
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A  bond  which  is  conditioned  not  only  for  the  pratedion  of  the  munt- 
tnpalUt/,  but  also  for  the  payment  to  aU  persons  who  furnish  labor  or 
material,  is  dual  in  its  nature,  i.  e.,  it  contains  two  promises,  one 
to  the  city  that  the  contractor  should  perform  the  work  in  the  time 
and  manner  agreed,  and  one  to  the  laborers  and  materialmen  to 
pay  them  for  the  labor  and  material  they  should  furnish  or  perform 
for  the  contractor.  In  other  words,  there  are  two  contracts  with 
one  consideration  to  support  both.  The  fact  that  the  municipal!^ 
without  the  consent  or  knowledge  of  the  sureties  and  in  violatioD 
of  the  contract  has  overpaid  the  contractors  during  the  progress  of 
the  work  does  not  release  the  ttirelies  from  their  obligation  to  the 
svbcontractors,  laborers,  and  materialmen,  whatever  the  effect  may  be 
upon  tiie  obligation  of  the  sureties  to  the  city.  The  work  having 
been  done  and  materials  furnished  before  the  overpayment  was 
made,  the  right  of  action  of  the  laborers  or  materialmen  then  ac- 

protectioa,    which    was    conditio&ed  not  m&terial.    If  A  bid  is  accepted  aod 

that  the  contractor  should  pay  for  all  approved,  the  bond  ma^  he  e^ut«d 

materiala  furnished  for  the  improve-  before  the  contract,  or  the  contract 

ment.     Hatoiialmen  recovered  judg-  before  the  bond,    la  Red  Wing  Sewer 

ments  against  the  sureties  on  the  bond  Pipe  Co.  v.  Etonnelly,  102  Himt.  192, 

to  the  county,  but  were  unable  to  col-  it  is  held  that  the  surety  is  estopped  by 

lect    by    reason   of   thdr  insolvent^,  a  recital  that  the  contnct  hiia  been 

Their  assignee  thereupon  sued  upon  tne  executed  from  showing  the  contrary 

underwriting  bond,  and  it  was  held  to  be  the  fact.    In  I^ncaater  v.  Fres- 

tbat  it  was  not  a  mere  agreement  to  coin,  1S2  Pa.  4S2,  a  general  ordinance 

indemnify  the  sureties  on  the  bond  to  of  the  city  provided  tliat  contractors 

the  county;    that  there  was  a  breach  should  be  required  to  give  additional 

of  the  condition  of  the  bond,  and  that  bonds  to  the  city  for  the  use  of  any 

the  Bssiniee  was  entitled  b>  recover,  persons  who  might  be  aggrieved  by  the 

In  the  absence  of  a  preooribed  statu-  failure  to  pay  lor  worE^donfi  or  ma- 

tory  form  and  of  a  declaration  that  teiiab  fumisned.     The  special  ordi- 

bonds    not    in    accordance    therewith  nance  autboiiiing  the  construction  of 

shall  be  void,  if  a  bond  be  taken  from  the   improvement    and   awarding   the 

a  contractor  under  a  otatutA  with  a  contract  required   the    contractor  to 

condition  in  part  pre8cril>ed  by  statute  enter  security  for  the  faithful  perform- 

and  in  part  not  so  prescribed,  and  if  it  ance  of  the  contract.    The  conditions 

be  oleany  diviuble,  a  recovery  may  be  of  the  bond  were  that  the  contractor 

had  upon  it  under  the  part  prescnbed  should  complete  the  work  in  a  satis- 

by  statute.  The  superadded  part  may  be  factorv  manner,   and   that   he   should 

Tweeted  as  surplusage.  Detroit  Board  of  pay  aU  wages  of  laborers  and  the  price 

Education  e.  Qtant,  107  Mich.  161.    A  of  materials.    The  court  held  that  as 

recital  that  a  bond  is  taken  as  a  com-  the  bond  was  given  under  the  special 

mon  law,  and  not  as  a  statutory  bond,  ordinance  awarding  the  contract  and 

doee  not  vitiate  it   when  it  contains  its  conditions   corresponded  with  the 

all    the  conditions   required    by  stat-  stipulations    of    the   contract,   it    was 

ut«    for    the    protection    of    laborers  given  to  the   dty    primarily  for  its 

and  materialmen.    Baun  «.  Wbatcom  Benefit,  that  the  dtu  mu  the  only  party 

County,  19  Wash.  626.    The  fact  that  entitled  to  sue,  and  that  no  recovery 

the  bond  runs  to  the  city  instead  of  to  could  be  had  except  in  its  right.    A 

the  State  as  required  by  statute  will  judgment  against  tne  city  in  a  suit  t^ 

not  prevent  a   recovery.     Hu^ns  v.  the  contractor  in  which  the  city  raiaes 

Sutherland,  39  Wash.  552.    InO>atel1a  no  question  as  to  laborers  and  material- 

e.  Doherty,  55  Minn.  77,  it  was  held  that  men  bars  an  action  by  the  latter  in  the 

under  the  charter  tbe  order  in  which  name   of  the   city   to  their   own   use. 

the  bond  and  contract  were  executed  is  I>ancast«r  v.  Frescoln,  203  Pa,  640. 
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cnied,  and  is  not  affected  by  the  subsequent  action  of  die  municipality 
without  their  ccmsait,  tacit  or  express.*  The  diuU  ckaracter  of  the 
obligation  and  the  fact  that  the  municipality  and  the  laborers  and 
materiahnen  are,  under  the  bond,  as  independent  of  each  other  aa 
if  separate  bonds  had  been  given,  relieves  the  city  of  all'du^  to 
laborers  and  materialmen.  It  must  make  payment  to  the  con- 
tractor according  to  the  terms  of  the  contract,  and  cannot  retain 
moneys  due  him  for  his  de&ult  in  paying  for  labor  and  material, 
even  when  lequested  to  do  so  by  the  surety.*  It  has  been  held 
that  the  du^  imposed  by  statute  on  the  city  officers  to  take  a  bond 
is,  so  far  as  it  concerns  those  who  may  fvraiih  labor  and  material, 
a  duty  imposed  upon  them  as  agents  of  the  State  for  the  public  in 
general,  and  not  for  the  corporate  beneft;  that  the  duty  is  imposed 
on  the  officera  and  not  on  the  corporation  as  such ;  and  the  corpora- 
tion in  tiie  cases  cited  was  held  not  liable  to  laborers  and  material- 
men if  its  officers  failed  to  exact  the  necessary  bond  from  the 
contractor.' 

In  the  absence  of  an  express  stipulation  or  statutory  provision  the 
application  of  maneya  earned  by  the  contractor  to  purposes  other  than 
the  payment  of  labor  and  material  going  into  the  improvement  vio- 
lates no  right  of  the  sure^,  and  does  not  affect  the  ri^t  to  enforce 
his  undertaking.*    Under  a  bond  given  pursuant  to  a  statutory  re- 

'  United  Statea  v.  National  Surety  the  protection  of  materialmen  and 
Co.,  92  Fed.  Rep.  649;  Kannnfl  City  laboten  though  roquired  by  statute. 
Bchool  Diat.  v.  Livers,  147  Ho.  580;  A  materialman  was  surety  on  the  boad 
Doll  t>.  Crume,  41  Neb.  665;  Eauf-  talran,  snd it  was  held  that  his  relationa 
mann  v.  Cooper,  46  Neb.  644;  Ameri-  to  the  coutiaot  were  such  aa  to  ch&rge 
con  Surety  Co.  v.  Waseca  County,  77  him  with  notice  that  the  statutory 
Uinn.  92;  Bethany  e.  Howard,  149  bond  was  not  taken,  and  that  be 
Ho.  504.  See  also  Henricua  v.  Englert,  furnished  material  upon  the  ci«dit  of 
137  N.  Y.  488.  the  oontractOT,  and  could  not  Tecover 

*  American  8ui«ty  Ca  v.  Waseca  against  the  officen  of  the  munidpality 
County,  77  Uiuu.  92  (holding  that  the  for  ne^igence  in  not  requiring  the 
miraty  cannot  recover  of  the  mutud-  bond.  Athough  a  surety  becomes 
pality  money  paid  over  to  the  eon-  liable  on  the  bond  to  a  materialman  or 
tiactor  after  his  defaidt  in  the  pay-  subcontractor  upon  the  failure  of  the 
ment  of  labor,  Ac.,  even  when  the  contractor  to  pay,  the  liability  of  a 
payment   was   made   contrary  to  the   city  under  a  statute  making  it  liable 

Boteet  of  the  surety);  Philadelphia  v,  for  the  failure  of  its  ofGcera  to  exact 
cLinden,  205  Pa.  1^.  a  bond  is  only  one  of  indemnity  and 

■  Freeman  V.  Ohanute,  63  Kan.  573;  depends  upon  the  insolvency  of  the 
Ibk  V.  Duluth,  68  Uinn.  182.  This  contractor  and  Us  inability  to  pay  in 
view  may  perhaps  deserve  further  con-  the  absence  of  a  proviaioa  expieasly 
•ideratjon  before  its  final  acceptance —  declaring  that  the  city  shall  ther^^ 
the  line  of  distjnction  between  Sta<«  and  incur  sll  the  liability  of  a  sure^. 
eorporate  duties  and  benefits  is  often  Wilcox  Lumber  Co.  i>.  School  Diat., 
so  fine  as  to  be  indistinguishable  ex-  103  Minn.  43;  114  N.  W.  Rep.  262. 
cept  by  the  judicial  vision  •  The  fact  that  plaintiff   received 

In  Owen  v.  Hill,  67  Uich.  43,  SI,  a  from  the  contractor  money  paid  him 
bond  waa  taken  for  the  faithful  per-  on  account  of  the  work  and  applied  it 
foitnance  of  the  contract,  but  none  for  to  another  and  antecedent  debt,  does 
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quirement,  the  li^t  of  the  n^imiractor,  laborer,  or  malerwdman  to 
relief  under  the  bond  is  controlled  by  the  terms  of  the  original  con- 
tract with  the  city.  All  such  persons  are  presumed  to  have  notice 
of  the  existence  of  the  contract,  of  its  terms,  and  of  the  ri^ts  and 
obligations  of  the  parties  thereto;  and  to  have  taken  subcontracts, 
contributed  labor,  and  furnished  materials  in  strict  subordination 
to  such  terms,  relative  rights,  and  obligations.'  The  terma  of  the  con- 
iract  thus  become  material  in  determining  whether  the  subcontractor, 
materialmaQ,  or  laborer  is  entitied  to  the  benefit  of  the  bond.  For 
example,  when  the  bond  is  taken  for  the  benefit  of  those  who  per- 
form work  or  furnish  material  at  the  request  of  th^  contractor  or 
any  subcontractor,  it  may  become  important  to  detomine  whether 
the  person  with  ^om  the  contractor  has  dealings  is  a  materialman 
or  a  subcontractor,  because  if  the  former,  his  laborers  are  not  within 
the  condition  of  the  bond,  whilst  they  are  entitied  to  its  benefit  if  he 
is  a  subcontractor.'  A  avbcorUractor  ie  an  undercontnuiOT,  —  one 
who  takes  under  the  original  contract,  and  is  to  perform  in  accord- 
ance therewith,  presumably  with  knowledge  of  the  terms  and  condi- 
tions of  the  original  contract.*  A  statutory  bond  conditioned  for  the 
payment  by  the  contractor  or  any  subcontractor  of  indebtedness  to 
any  person  on  account  of  any  labor  performed  or  materials  furnished 
is  to  protect  materialmen  and  laborers  at  the  hands  of  the  contractor 
and  subcontractor,  and  is  not  intended  for  the  benefit  of  the  avb- 
contractor.*   A  ttatutory  requirement  that  persons  seeking  to  enforce 

not  prevent  a  recovery  aoainal  the  ettrety.  due  for  labor  and  material  guppliMi  or 
People  V.  Powers,  108  Mioh.  339.  The  peifonned  in  and  about  said  work,"  it 
failure  of  a  laborer  to  file  a  claim  with  may  be  enforced  according  to  it« 
the  city  and  to  preaerve  and  enforce  terma,  and  a  person  interested  in  the 
his  statutory  preference  against  the  completion  of  the  contract  who  has 
funda  in  the  city's  hands  doet  iiol  dia-  completed  on  the  failure  and  abandon- 
duiTpe  the  ewety  from  liability  to  him,  ment  of  the  contractor  and  miboon- 
WhitehouM  V.  Amerioah  Surety  Co.,  tractor  is  entitled  to  jud^ent  Ewainst 
117  Iowa,  328;  Read  v.  American  tbb  surety.  Philadelphia  v.  Nichols 
Surety  Co.,  117  Iowa,  10.  A  judg-  Ca.,214  Pa.  26fi.  In  Combe  v.  Jackson, 
ment  against  the  contractor  for  ma-  69  Minn.  336,  quBirymasten  who  got 
terials  furnished  is  final  and  binding  on  out  and  delivered  to  the  contractor 
the  surety.  Philadelphia  v.  PieiBon,  crushed  rock  for  use  in  a  street  imprave- 
217  Pa.  193.  ment,  were  AeU  to  be  eubcontraelore,  and 

'  Aveiy    V.   Ionia   SupervisoTB,  71   their  laborers  were  held  to  be  entitled 
Hich.  538.     See  also  Shaver  v.  Mur-  to  recover  under  such  a  bond, 
dock,  36  Gal.  203.    The  act  of  a  Bub-         ■  Avery   v.    Ionia    Supervison,    71 
contractor  in  takiiu  the  notes  of  the  Hich.  638. 

contractor  for  the  debt  owing  him  will  *  Avery  v.  Ionia  Supervison,  71 
not  necessarily  relieve  the  surety.  Hich.  538;  Kansas  (Sty  v.  HcDonald, 
U.  S.  RddiW  &  Guar.  Co.  v.  Golden  80  Mo.  App.  444.  A  person  agreeing 
Freased  Brick  Co.,  191  U.  S.  416.  to  deUver  to  the  contractor  on  the 

*  See  Combs  r.  Jackson,  69  Uinn.  ground  all  the  stone  for  a  pubUc 
336.  If  the  bond  is  conditioned  for  building  cut  and  fitted  and  ready  for 
the  payment  to  "any  and  all  persons"  the  atone-aetter  as  per  plans  and 
at  ''all  sums  ot  money  which  may  be  spedficaUona   for  the   contract    v*   a 
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liability  on  a  bond  for  material  aad  labor  must  give  notice  of  their 
claima  loiihin  a  prescribed  period  places  a  limitation  of  time  upoD  the 
right  to  enforce  the  liabilit}'  of  the  sureties.'  The  rendition  of  ser- 
vices to  a  tiAconiractor  of  ike  a»»ignee  instead  of  the  original  con- 
tractor does  not  relieve  the  turety  from  hia  liability.* 

§  831  (486).  Olainu  of  Snbcontracton,  Laboian,  and  Hatsrial- 
men ;  SUtotory  Umu.  —  In  the  absence  of  statutory  provition  impos- 
ing a  duty  upon  a  municipality  to  protect  the  claims  of  subomtractors, 
materialmen,  and  laborers,  a  city  usually  owes  them  no  duty.  Siipii~ 
lotions  of  the  contract  requiring  the  contractor  to  pay  for  all  labor 
and  material  are,  as  a  general  rule,  deemed  to  have  been  made  by 
the  city  for  its  own  protection,  and  not  for  the  benefit  of  third  parties, 
and  do  not  confer  any  cause  of  action  against  the  city  in  favor  of 
subcontractors,  materialmen,  or  laborers.*     But  under  some  cit^ 

*tAconlractor  and  not  a  TnattriidmatL.  notice  to  be  given  "within  thirtv  davs 
Aveiy  «.  Supervison,  71  Hiofau  638.  from  the  time  such  woik  is  completea " 
One  who  sella  and  delivera  for  a  lump  permita  the  filing  of  claims  before  corn- 
sum,  curbstone,  &c.,  for  a  street  simply  pletion.  French  v.  Powell,  136  Cal. 
sella  marketable  material  aod  is  not  a  636.  See  also  Merchants  &  Tradera' 
rubeontractor.  People  v.  Powers,  108  Nat.  Bank  v.  Mayor,  Ac.  of  New  Yoric, 
Mich.  339.     Peison  furnishing  brick  97  N.  Y.  366. 

for  a  public  improvement  as  required  *  French  r.  Powell,  135  CaL  630. 
for  use  is  a  materiidman  and  not  a  tab-  '  Columbia  Brick  Ck>.  v.  Dist.  of 
eoniractor.  Staffon  v.  Lyon,  104  Hiobu  Columbia,  1  Aj)p.  D.  C.  361 ;  Parker  v. 
249.  Coalanuumedingmteratirtg  tteam  Jeffecy,  26  Or^.  186;  Mansfield  v. 
ptnosr  essential  to  the  erection  of  a  re-  New  York,  166  N!  Y.  208,  aS'g  15  N.  Y. 
taining  wall  is  material  furnished  "in  App.  Div.  316;  McKay  r.  New  Yaik, 
or  about  the  execution  of"  a  contract  46  N.  Y.  App.  Div.  679:  Laooaater  v. 
within  the  meaning  of  a  bond  (or  the  Frescoln,  192  Pa.  452;  Terry  c,  Rich- 
bentfll  of  the  materialmen.  Zipp  v.  mond,  94  Va.  637:  Electric  Appliance 
Fidelity  4  Deposit  Ck)..  73  N.  Y.  App.  Co.  v.  U.  S.  Fidebty  &  Guar.  Co.,  110 
Kv.  20.  See  also  City  Trust  A  Surety  Wis.  434.  In  the  absence  of  a  etaiule 
Co.  V.  United  States,  147  Fed.  Rep.  166.  oiMftrratg  a  lien  upon  the  property  of 
But  see  to  the  contrary  Philadelphia  the  citjr  or  the  funds  in  ita  hands,  a 
V.  Malone,  214  Pa.  90.  But  toaU  and  mechanic  cannot  recover  a  general 
impUmenls  used  in  erecting  a  wall  and  judgment  against  the  city  for  money 
remuning  after  its  erection  are  not  due  him  by  the  contiactor,  there  being 
maleriate  "used  in  the  execution  of"  no  privity  of  contract  between  him  and 
the  contract  and  do  not  entitle  the  the  ci^.  Albany  v.  Lynch,  119  Ga. 
party  furnishing  them  to  recover  on  491;  Hicks  v.  Roanoke  Brick  Co.,  94 
the  bond.  Beals  «.  FideUty  ft  Deposit  Va.  741 ;  Attica  Bridge  ft  Hach.  Works 
Co.,  76  N.  Y.  Apf).  Div.  526,  aff'd  178  v.  Johnson,  29  Ind.  App.  267.  As  to 
N.  Y.  ^t.  It  is  Bufficieat  for  the  right  of  city  to  retain  part  of  moneys 
vendor  of  materials  to  show  that  th^  earned  until  claim  for  matenala  fur- 
were  ordered  and  delivered  for  the  nished  has  been  paid,  see  Btat«  v. 
purpose  of  b^ng  used  in  the  perfoim-  Webster,  20  Mont.  219.  A  contract 
ance  of  the  contract.  He  Deed  not  by  a  city  contained  a  provision  that  the 
show  that  they  actuallv  entered  into  ctmirador  shmiid  indemnify  it  againet 
the  construction.  Red  Wing  Sewer  any  daim  for  injuries  arising  from  the 
Pipe  Co.  V.  Donnelly,  102  Minn.  192.  contractor's  negligence  and  that  it 
■  French  e.  Powell,  135  Cal.  636;  might  retain  the  whole  or  any  {>art  of 
Huggins  V.  Sutherland,  30  Wash.  6S2.  money  due  the  contractor  until  any 
See  also  Kansas  City  v.  McDonald,  73  suits  or  claims  for  damages  should  be 
Mo.   App.  439.     A  statute  requiring  settled  and  satisfactory  evidence  to 
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cumstances  it  has  been  held  that  a  city  may  by  the  tenna  of  ita  coa- 
tract  coBvert  the  money  owing  to  the  contractor  into  a  tnat  fund  in 
ita  hands,  which  is  subject  to  the  equitable  olaims  of  subcontractors, 
materialmeu,  and  laborers,  e.  ff.,  by  a  provision  in  the  contract  that 
payment  shall  not  be  made  until  evidence  shall  be  produced  that  all 
persons  who  have  done  work  or  furnished  materials  and  who  have 
given  notice  to  the  city  that  their  claims  are  unpaid,  have  been  fully 
paid  or  secured ;  and  that  if  any  person  so  having  done  woric  or  fur- 
nished materials  and  given  notice  shall  furnish  satisfactory  evidence 
that  the  price  of  material  is  owing  to  him  by  the  contractor,  the  city 
shall  retain  the  contract  price  or  such  portion  thereof  as  may  be 
necessary  until  such  liability  shall  be  discharged  or  secured.'   It  has 

that  effect  furnished.  Notice  of  a  was  begun  by  the  eoatractor's  oamgnee 
daim  for  damages  waa  Sled,  and  the  to  recover  the  balance  payable  under 
city  retained  a  part  of  the  amount  due  the  contiact,  and  oil  the  peisons  who 
to  the  contractor  to  protect  itself  had  filed  L.otices  of  claims  were  made 
against  the  claim.  In  an  action  brought  defendants  with  the  city  under  allega- 
ta the  contractor  to  recover  the  tious  that  they  claimed  some  intereat 
balanoe  of  the  contract  in  which  the  in  the  balance.  It  was  held  that  the 
claimant  was  permitted  to  intervene,  ordinance  was  authorised  by  law; 
it  was  held  that  the  claimant  was  not  that  its  purpose  was  to  secure  to 
entitled  to  jutkment  that  the  citv  pay  persons  furnishing  labor  and  materials 
his  claim  out  of  the  fund  retained  oy  it ;  to  contractors  some  of  the  advantages 
that  the  claimant  was  not  entitled  to  which  the  lien  laws  of  the  State  gave 
be  subrogated  to  the  rights  of  the  city  to  mechanics  and  materialmen ;  that 
to  the  fund ;  and  that  he  had  no  cause  the  ordinance  and  the  clause  inserted  in 
of  action  against  the  city.  Hana&eldtr.  the  contract  were  intended  for  the 
New  York,  165  N.  Y.  208,  aff'g  15  benefit  of  laboieia  and  materialmen; 
N.  Y.  App.  IHv.  316.  and  that  while  the  city  assumed  no 
'  By  statute  it  was  provided  that  express  responaibility  to  pay  the 
all  contracts  to  be  made  or  let  for  work  laborers  and  materialmen  and  could 
to  be  done  or  supplies  to  be  furnished  not  be  sued  on  such  liability,  it  was 
by  the  city  of  New  York  should  be  plaoed  under  an  imjiiiai  obligation  to 
made  by  the  appropriate  heads  of  hold  the  money  a*  inutee  according  to 
departments  under  such  i^ulations  as  the  terms  and  eSect  of  the  contract, 
then  existed  or  should  thereafter  be  which  could  bo  enforced  in  an  action  to 
established  by  ordinances  of  the  com-  which  all  persons  interested  in  the 
mon  council.  At  the  time  of  the  paa-  money  were  made  parties.  Merchants 
sage  of  the  statute  there  was  an  &  TrnderB'  Nat.  Bank  v.  Mayor,  Ac 
ordinaace  that  in  all  such  contracts  of  New  York,  97  N.  Y.  355.  See  also 
the  head  of  the  department  having  Mechanics  &  Traders'  Nat.  Bank  e. 
charge  thereof  should  cause  to  be  in-  Winant,  123  N.  Y.  265.  In  Hamilton 
serted  a  provision  that  payment  of  the  «.  Gambell,  31  Oieg.  328,  it  waa  held 
last  instalment  due  thereunder  should  that  an  ordinance  requiting  the  audi- 
be  retained  until  satisfactory  evidence  tor  to  withhold  warrants  until  the 
was  produced  that  all  persons  havinz  expiration  of  five  days  after  aco^v 
done  work  or  furnished  materials,  and  tance  of  the  work  by  the  council;  that 
who  had  given  written  notice  of  claim  U^x/Ters,  moierialtaen,  andttAeoniraelon 
had  been  fully  paid  or  secured,  and  mi^ht  file  notice  of  olfum  within  said 
that  if  any  such  person  should  furnish  period  and  begin  action  and  cause  a 
satisfactory  evidence  that  money  was  writ  of  attachment  to  be  issued  within 
due  to  him  by  the  contractor  under  the  twenty  days  after  acoeptance;  and 
contract,  the  last  instalment,  or  such  that  in  that  event  a  sumcient  amount 
portion  thereof  as  might  be  necessary,  to  my  the  claim  should  be  retained 
should  be  retained  until  such  liability  until  the  determination  of  the  rights 
was  discharged  or  secured.    An  action  of  the    parties    wa«    fWC    ultra  mrei, 
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been  held  tliat  it  is  within  the  poioer  of  ths  legialaivre  to  impose  an 
absolute  responaibiliiy  u'p<m  the  cUy  for  claims  of  laborers  working 
on  its  public  improTcments  without  violating  any  constitutional 
right.'    But  the  usval  method  in  which  the  le^lature  has  exercised 

when  the  charter  directed  the  council  with  the  principles  of  public  polic3r 
to  provide  by  ordinance  the  time  and  recogniied  and  eetablished  in  that 
manner  of  doing  the  work,  subject  to  State;  that  the  city  wat  powerlese  to 
certain  leetrictioDS,  one  being  that  a  provide  anv  nonedv  to  be  used  aa  a 
bond  should  be  exacted  for  the  pro-  substitute  for  attachment  or  acty  other 
tection  of  laboreni,  materialmen,  and  remedy  '  which  the  legislature  hod 
iubcontractors.      The     statutory    re-  hitherto  withheld  on  grounds  of  public 

Siirement   ctf  a  bond   did  not  pre-  policy  or  for  any  other  cause. 
ude  the  council  from  making  addi-        A  contract  for  laying  water  mains 
tional  provision  for  the  protection  of  au&oriied  At  city  to  retain  a  itifficient 
persons    doing    work    or    furnishing  sum  to  meet  daims  [or  darnagea  which 
materials.  might  arise  from  the  negligence  of  the 

In  8tat«  ff.  IJebes,  19  Wash.  £89,  it  contractor.  An  action  having  been 
was  held  that  where  Oie  ttatulory  power  begun  against  the  dty,  a  bond  was 
of  Ou  city  to  Bontraet  for  improvements  given  as  a  substitute  for  the  money  so 
contains  no  tMtriction  aa  to  the  legu-  retained.  Judgment  was  recovered 
lations  which  it  may  adopt  in  connec-  a^iinat  the  city  and  the  contractor  in 
tion  therewith,  a  city  may  stipulate  in  the  action;  both  appealed;  there- 
a  contract  that  no  payment  shall  be  after  the  (dty  against  the  contractor's 
made  until  the  work  shall  have  been  protest  settled  1^  paying  lees  than  the 
C(Mnplet«d  and  all  labor  paid  thereon,  judgment.  The  contractor  and  his 
and  tiiat  upon  failuie  of  the  contractor  surety  were  given  no  opportunity  to 
to  pay  for  labor,  after  notice,  the  city  say  whether  they  would  indemnify  the 
may  ^ply  any  money  due  to  the  city  on  condition  that  it  either  prosecute 
payment  of  such  labor.  Such  stipula-  the  appeal  or  permit  the  surety  to  do  so. 
tions  constitute  the  citg  a  trustee  for  the  Aft«r  the  settlement  the  city  brought 
benefit  of  unpaid  laborers,  and  they  an  action  on  the  bond.  E^d  that  it 
may  maintain  an  action  against  the  was  a  question  of  fact  whether  or  not 
dty  and  the  contractor  to  compel  the  the  settlement  was  made  in  good  faith, 
application  upon  their  claims  of  such  and  if  so  made  whether  it  operated  ia 
p«t  of  the  money  due  the  contractor  the  injurjr  of  the  principal  and  surety, 
aa  may  be  necessary  to  satisfy  same.  If  made  m  bad  faith  with  intention  td 
But  in  Lesley  o.  Kite,  192  Pa.  268,  the  injuring  the  principal  and  surety, 
dty  of  Philadelphia  had  adopted  an  the  city  could  not  recover,  unless  it 
ordinance  that  the  director  of  public  showed  that  its  action  did  not  operate 
works  should  ^ve  one  month's  notice  to  the  disadvantage  of  either.  New 
of  the  date  of  final  payment  and  satis-  York  v.  Baird,  176  N.  Y.  269,  rev'g  74 
factory  evidence  should  be  furnished  App.  Div.  238. 

that  full  compensation  liad  been  made  >  By  a  Matiaehveefte  statute,  it  was 
for  all  labor  and  materials  furnished,  enacted  that  a  person  to  whom  a  debt 
previous  to  drawing  the  warrant  for  ia  due  for  his  own  labor  performed  in 
the  final  payment.  The  Supreme  Court  constructiiu  any  building  or  other 
of  Penn^lvania,  although  iU  attention  public  work  owned  by  a  city  or  town 
teas  ooUea  to  (he  Neai  York  caaea  cited  under  a  contract  with  any  person  other 
aboM,  held  that  this  ordinance  did  not  titan  such  city  or  town  should  have  a 
create  and  was  not  intended  to  create  right  of  action  against  such  city  or 
any  contractual  or  other  relation  be-  town  to  recover  such  debt  with  costs, 
tween  the  city  and  its  contractors  for  provided  that  he  give  written  notice 
municipal  improvements  or  subcon-  within  thirty  days  and  commence 
tmctors  under  the  latter  that  would  the  action  within  sixty  days  aft«r 
authorize  the  maintenance  at  a  suit  in  ceasing  to  perform  such  labor.  In 
equity  to  impress  a  trust  upon  the  CMalmn  v.  Boston,  175  Mass.  201,  the 
fund  in  the  hands  of  the  dty  for  the  court  held  that  Ihi*  statute  mas  eotutitu- 
benefit  of  subcontractors;  tnat,  if  it  Uorud,  Hobna,  C.  J.,  saying;  "The 
did,  the  ordinance  would  be  clearly  effect  of  that  act  is  that  if  a  city  or 
vltra  viret,  and  also  void  as  in  conflict  town  sees  fit  voluntarily  to  order  the 
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its  prerogadve  for  the  protection  of  subcontractors,  laborers,  and 
mateiialmeii  has  been  to  give  to  them  a  lien  upon  the  moneys  due 
from  the  city  to  the  principal  contractor  analogous  in  all  respects  to 
mechanics'  liens  upon  real  property  owned  by  private  individuals.' 
The  statutory  hen  so  conferred  is  usually  given  to  all  persons  em- 
ployed upon  or  fumi^iing  materials  towards  the  performing  of  any 

work  or  any  public  improvement.*  The  lien  is  effectuated  by  a  notice 
which  must  comply  with  the  statutory  requirements,*  must  state  the 

construcUon  of  public  works  owned  by  ment"  witbin  the  meaniiw  erf  such  a 

it,  then  nolent  volent  it  must  assume  a  statute.      Spalding    Lumber    Co.    v. 

part  of  the   responsibility  of  an  em--  Brown,   171   DI.  487.     A  statute  eon- 

ployertothewowmen  employed  by  the  fenitig  a  lien  upon  persona  employed 

contractor  with  whom  it  d^a.    It  is  upon   or  furnishing   materials  for  a 

inteDded  to  be  a  milder  application  of  public  improvement  does  not  limit  the 

tiie  prindple  of  the  mechanics'  lien  lien  to  persons  in  immediate  privity 

laws.    We  see  no  oonstitutiooal  obliga-  with    the    original    contractor,    but 

tion  to  the  law.    It  is  a  familiar  type  of  operaUt  in  favor  of  one  who  amtracU 

statute  and  bos  been  upheld  hereto-  with  a  tuboontractor  to  furnish  labor  or 

fore.    Hart  t.  Boston,  R.  B.  ft.  L.  R.  material.    Oarriaon  v.  Bono.  61  N.  J. 

Co.,   121  Mass.   510.     A  compulsory  Eq.  236;  Herman  v.  Enex  County,  71 

idation  of  master  and  servant  is  not  N.  J.  Eq.  541:  64  Atl.  Rep.  742.    But 

unknown  even  to  the  common  law.  see  James  F.  Hall  Incorp.  Co.  v.  Jeraey 

Benjamin  v.  Dockham,  134  Mass.  418."  Qtjr,  04  N.  J.  Eq.  766.    A  marmfactuTer 

'  Constitutionality  of  statute  sub-  of  von  pip«»  furnished  to  a  contractor 

tained.    West  Chicago  Park  Com'ra  v.  for  the  construction  of  city  water  works 

Western  Oranite  Co.,  200  lU.  S27.    A  is  within  a  statute  giving  a  hen  to  a 

coimty    is    a    munidpa)    corporation  "mechanic,  merchant,  or  trader"  who 

within  the  meaning  of  a  statute  giving  is  employed  on  or  furnishes  materitd 

a  lien  for  labor  or  materials  used  m  the  for  a  city  improvement.    Camden  Iron 

construction  of  a  public  improvement.  Works  v.  Cainden,  60  N.  J.  Eq.  211; 

Herman  d.  Essex  County,  71  N.  J.  Eq.  s.  c.  04  N.  J.  Eq.  723.    Eicpress  waiver 

£41:    64    Atl.    Rep.    742.      A    statuie  by  subcontractor  of  right  to  statutoiy 

gimig  a  lien  to  suiK07itradar»,  material-  lien,    see   HcCabe   v.    Rapid    Transit 

msn,  and  toiorera  for  work  and  labor  on  Subway  Const.  Co.,  127  Fed.  Rep.  465. 

public  improvements  afFecta  only  the  When  a  statute  makes  it  obligatory  an 

remedies  which  they  may  pursue  for  the  city  to  ret^n  a  portion  <ri  the  con- 

the  recovery  of  their  debts,  and  it  may  tract  price  for  the  meurity  of  loborera 

be  made  applicable  to  contracts  ent«rea  and  moleriafman,  this  duty  cannot  be 

into  prior  to  its  enactment.    Smith  v.  evaded.    So  held  in  case  where  owner 

Bell,  70  111.  App.  490.  of  all  the  abutting  property,  except 

•  In  Iowa,  the  statutory  right  con-  one  block  owned   oy  the  city,   was 

ferred  on  aubcon tractors,  mechanics,  granted  authority  to  grade  a  street  at 

and  materialmen  has  been  held  to  be  a  nia  own  cost,  the  contract  to  be  let  by 

mere  preferred  claim  and  not  a  hen.  the  city  for  his  benefit.     Seattle  v. 

Whitebouse  n.   American   Surety  Co.,  Turner,  29  Wash.  51S. 

117  Iowa,  328.    Although  the  statute  •  Tenth  Nat.  Bank  v.  Smith  Const, 

can  have  no  exiraierrHoTitd  effect,  yet  Co.,  218  Pa.  SSI.    Qeneral  tufficieji^ 

as  it  relates  merely  to  the  remedy,  one  of  notice,  see  Seattle  v.  Turiker,  29 

who  sells  and   delivers  to  the  con-  Wash.  S15;  James  P.  Hall  Incorp.  Co. 

tractor  in  another  State  material   to  v.  Jersey  City,  64  N.  J.  Ea.  766.    The 

be  used  in  the  improvement  may  claim  notice  of  lien  may  be  made  and  veri- 

and  assert  the  statutory  lien.    Mack  i>.  fied  by  an  agent  although  there  is  no 

De^raff  A   Roberts   Quarries   Co.,   £7  express    statutory    provision    to   that 

Ohio   Ett.   463.     A   corporation  is  a  effect.     HcDonald  e.  Mayor,  Ac  d 

f'peraon"   within  the  meaning   of  a  New  York,  170  N.  Y.  406;  rev'g  68 

statute  conferring  the  right  to  a  lien.  App.  Div.  73.     Verification  held  to  be 

Oaskell  v.  Beard,  58  Hun  (N.  Y.),  101.  unnecessary.     Clamier  v.  Strong,  90 

A  schoolhouse  is  a  "public  improve-  N.  Y.  App.  Div.  537. 
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avunaU  owing  to  the  claimaot  in  good  faith,'  and  must  be  filed  with 
or  served  on  the  proper  officers  of  the  municipality.'  Upon  service 
of  this  notice  the  lien  attaches  to  the  amount  due.    There  can  be  no  ^ 

lien  if  there  is  nothing  due  to  the  principal  contractor,  althouf^  the 
defence  of  the  city  that  nothing  be  due  is  founded  upon  payment,* 

'  An  error  in  dating  the  amount  meetang  and  is  spread  upon  the  record 

which  is  ikot  inconsiateiit  with  good  of  the  meeting.     West  Chicago  Paric 

faith  will  not  invalidate  the  notice  c€  Com'rs  v.  Weatem  Gisnite  Co.,  200 

tien,  but  if  the  amount  be  stated  in  01.  627. 

Buoh  temu  as  to  disclose  a  fraudulent        '  If  the  erediiore  of  a  tubcontraetor 

purpose  to  impound  a  sum  larger  than  fiie  a  tien  for  woric  penonued  by  them 

that  which   was   definitely   known  to  for  the  subcontractor,  it  is  necessary 

be  due  to  the  claimant,  the  court  will  not  only  that  there  should  be  money 

nfuae  to  enforce  any  lien  founded  upon  owing  oy  the  city  to  the  principal 

such  notice.     Camden  Iron  Works  v,  contractor,  but  that  the  principal  coo- 

Camden,  60  N.  J.  Eq.  211;  b.  c.  04  tractor  ^ould  owe  money  to  the  sub- 

N,  J.  Eq.  723;  Garrison  v.  Borio,  61  contractor.     If  it  appears  that  there 

N.  J.  Eq.  236;  James  F.  Hall  Incorp.  is  no  indebt«dnees  ol  the  contractor 

Co.  V.  Jersey  City,  64  N.  J.  Eq.  766.  to  the  subcontractor,  the  creditors  of 

If  the  amount  be  overstaled,  and   in  the  latter  have  no  hen.     Brainard  v. 

consequence  moneys  bdonging  to  the  Kinf^  County,  84  Hun  (N.  Y.),  290; 

contractor  are  tied  up,  iriterett  on  the  Gamsoa  v.  Bono,  61  N.  J.  Eq.  236. 

excess  ms^  be  allowed  to  the  con-  When  the  defence  of  a  city  is  that  the 

tractor.    (&mden  Iron  Works  v.  Cam-  moneys  owing  to  the  contractor  have, 

den,  60  N.  J.  Eq.  211.  i^ter  the  fiUng  of  the  plaintiffs'  cMm, 

*  The  lien  become*  perfect  upon  the  been  disbursea  to  others  in  settlement 
service  of  notice  on  the  proper  officers,  of  his  claims,  the  burden  ia  on  th^  city 
Raiding  Lumber  Co.  v.  Brown,  171  to  show  that  the  cbums  so  paid  were 
ID.  487.  But  when  the  statute  re-  prior  in  right  to  that  of  pluntiff. 
quiree  an  action  to  be  eommmeed  within  Iowa  Brick  Co.  v.  Des  Moines,  111 
ninety  days  from  the  fiHng  of  the  claim,  Iowa,  272.  The  fact  that  the  statute 
the  money  cannot  be  retained  by  the  makes  it  the  duty  of  the  proper  officer 
munidpahty  after  that  time  unless  to  withhold  a  suffident  amount  to 
an  action  is  b^un  by  the  cMmant.  [My  the  claim  and  provides  that  any 
Third  Nat.  Bonk  v.  Atlantic  City,  128  officer  violating  the  duty  >n>PO^  npo» 
Fed.  Rep.  413.  If  payment  be  made  him  shall  be  liable  on  bis  official  bond 
to  the  contractor  oiler  service  of  the  to  the  claimant  for  the  damages  re- 
notice  by  a  subcontractor  or  material-  suiting  from  such  violation,  does  not 
man.  such  payment  does  not  defeat  prevent  the  claimant  from  proseeut- 
the  lien  anil  the  city  is  liable.  West  mg  an  action  to  enforce  the  hen.  The 
Chicago  Park  Com'ra  v.  Western  r^tedy  agaimt  the  o^eer  it  not  exdtievt* 
Gmnite  Co.,  200  ni.  527.  When  the  btU  eumtdalive.  National  Bonk  of  Ia 
Btetute  requires  the  notice  to  be  filed  Crosse  v.  Petterson,  200  Hi.  215,  affg 
with  the  "Bnandal  officer  of  the  city,"  102  LI.  App.  601;  West  Chicago  Park 
the  ctmip(roQ«r  and  not  the  treaturer  of  Com'rs  v.  Western  Gisnite  Co.,  200 
the  city  is  the  officer  with  whom  the  HI.  627.  Where  the  contract  provides 
chjm  ahould  be  filed.  James  P.  Hall  that  moneys  owing  to  the  contractor 
Incorp.  Co.  v.  Jerse?  CSty,  64  N.  J.  Eq.  may  be  retained  until  all  claims  for 
706.  County  avaiior,  and  not  the  damages  resulting  from  negligence  or 
eomUy  treasurer,  held  to  be  the  proper  oareleBsnefls  in  tlra  ptoformance  of  the 
i^cer  when  claims  were  requited  to  work  shall  have  been  settled  and  evi- 
be  filed  "with  the  public  officer  through  dence  therecrf  ftimished,  and  a  daim 
whose  order  the  payment  is  to  be  for  such  damages  is  filed  and  an  action 
made."  Green  Bay  Lumber  Co.  v.  brought  against  the  dty  thereon,  a 
Thomas,  106  Iowa,  420.  A  notice  is  ttibcmtractor  cannot  eetablieh  hie  lien 
rufpcien&y  eerved  when  it  is  served  upon  the  moneys  so  retained  without 
upon  the  secretary  of  a  board  of  com-  snowing  that  tne  claim  for  damages 
mismoners  and  is  actually  brought  to  has  been  settled.  Brown  v.  New  Yim, 
the  notice  of  the  comnusdoners  at  a  72  N.  Y.  App.  Div.  420.     See  alao 
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or  upon  the  failure  of  the  contractor  to  complete  the  .work  and  dam- 
ages resulting  to  the  city  therefrom,*  or  upon  a  previous  asngnment 
hj  the  contractor  of  moneys  payable  to  him  under  the  contract.* 
The  remedies  are  similar  in  nature  to  a  suit  for  the  foreclosure  of 
mechanics'  hen,  although  it  might  be  more  proper  to  describe  the 
proceeding  as  in  the  nature  of  a  lull  of  jnt^leader  brouf^t  in  a 
court  of  chancery/ 

S  832.  ABiicimient  of  Oontncta.  —  A  ccmtract  with  a  munidpalil; 
to  furnish  material  and  perform  labor  in  and  about  an  improvement 
is,  on  the  question  of  ita  assignability,  tvbject  to  the  tame  general 
prijtciples  as  e<mtraets  between  mdimdvalt.  A  contract  to  pay  money 
may  be  assigned  by  the  perscm  to  whom  the  money  is  payable,  if 
there  is  nothing  in  the  terms  of  the  contract  idiich  manifests  the 
intention  of  the  parttea  to  it  that  it  shall  not  be  assignable.  But 
when  rights  arising  out  of  the  contract  are  coupled  with  obligations 
to  be  performed  by  the  contractor,  and  involve  evch  a  relation  of 
personal  confidence  that  it  must  have  been  intended  that  the  right 
should  be  exercised  and  the  obligation  performed  by  him  alone,  the 
contract,  including  both  rights  and  obligations,  cannot  be  assigned 
without  the  consent  of  the  other  par^  to  it.*    The  fact  that  a  par^ 

Cranford  v.  BrooklTii,  13  N.  T.  App.  '  If  the  law  has  not  prescribed  the 
Div.  151.  mode  of  enforcing  the  hen,  it  m^  b» 

'  A«  to  tiie  right  of  the  amtractor  to  anforeed  by  a  mat  in  equity.  West 
dabn  the  benefit  of_  wt-offa  and  recouv-  Chicago  Park  Com'rs  v.  Weateni 
m«nte  of  daml^ea  in  an  action  brought  Gnnite  Co.,  200  HI.  527;  National 
by  the  subcontractor  under  the  New  Bank  of  LaCrosse  v.  Petteraon,  200 
JersOT-  statute,  see  Norton  v.  Sinkhom,  HI.  215.  In  New  Jermy  the  emirt  of 
61  N.  J.  Eq.  SOS;  b.  c.  63  N.  J.  £^.  chancery  is  the  proper  fonim  to  en- 
313.  force  tne  statutory   remedy.     There 

'  HcEay  v.  New  York,  46  N.  Y.  can  be  no  peraona]  judgment  in  suita 
App.  Div.  570 ;  McD6nald  t>.  Ballston  on  those  liens.  DeluBeld  Con«rtructi(H> 
Bpa,  34  Misc.  (N.  Y.)  496;  Hackett  Co.  v.  Sayre,  60  N.  J.  L.  449;  Garrison 
t>.  dampbeU,  10  N.  Y.  App.  Div.  523.  v.  Boiio,  61  N.  J.  £q.  236.  The  con- 
In  lUinoit,  the  rule  ia  adopted  that  tractor  cannot  in  such  a  suit  recover 
the  amiffnet  takta  tubbed  to  all  the  a  judgment  against  the  city  for  the 
equities  agunst  the  assignor,  and  that  balance  owing  him.  United  States 
the  assignment  does  not  defeat  the  Fid.  &  Guar.  Co.  v.  Newark,  72  N.  J. 
right  to  file  liens.  Spalding  Lumber  Eq.  841;  66  Atl.  Rep.  004.  Coatt 
Co.  v.  Brown,  171  111.  487.  To  perfect  a^unst  unsuccessful  clamiant  in  action 
the  alignment  it  is  essential  that  notice  to  enforce  claim.  James  P.  Hal)  In> 
thereof  be  given  to  the  city.  Third  corp.  Co.  e.  Jersey  (Sty,  64  N.  J.  Eq. 
Nat.  Bank  v.  Philadelphia,  126  Fed.  780.  If  the  contractor  faUe  to  begm 
Rep.  413.  An  attignmeiU  of  a  contract  suit  within  the  time  prescribed  by 
for  a  public  improvement  hdd  to  be  the  statute,  the  lien  it  lott  and  eaimot 
witAin  a  alataie  requiring  assignments  be  revived  by  any  act  of  the  munict' 
of  eontracts  for  performance  of  labor  pality.  RoBselle  Park  v.  Hontgomeiy 
or  the  furnishing  of  material  to  be  (N.  i.  Eq.),  60  Atl.  Rep.  954. 
filed  in  the  office  of  the  clerk  of  the  *  Arkansas  Valley  Smelting  Co.  v. 
eomity  where  the  property  improved  Belden  Mining  Co.,  127  U.  8.  379; 
is  situated.  Biace  v.  Olovenville,  Delaware  County  e.  Diebold  Safe  Co., 
167  N.  Y.  452.  133  U.  S.  473;    Burck  v.  Ta^or,  152 
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to  the  contract  is  or  repreaenU  a  municipal  corporation,  may  have  a 
bearing  upon  the  queation  whether  the  contract  is  aisigruAle  in  whole 
or  in  part  without  ita  assent  for  the  reason  that  the  statutes  regulat- 
ing the  making  of  the  contract,  and  the  relationship  of  the  contract 
ing  parties,  may  be  inconsistent  with  an  intent  to  permit  an  assign- 
ment of  the  contract.'  If  the  entire  contract  cannot  be  assigned, 
it  follows,  a  fortiori,  that  a  portion  of  the  contract,  including  both 
the  lights  and  the  obligations  of  the  contracting  party,  cannot  be 
assigned.*  But  in  some  cases  it  has  been  held  that  contracts  with  a 
municipality  to  furnish  material  or  perform  labor,  from  their  nature, 
do  Tid  imply  any  relation  of  persontd  confidence  in  the  contracting 
par^,  and  that  they  may  be  assigned  m  their  entirety.*    An  assign- 

U.  S.  634.  If  contract  for  the  con-  «  jail  made  an  aawgnment  of  a  part 
stnicUon  of  &  bridge  is  entered  into  of  the  contract,  including  both  rights 
by  a  <Atj,  the  contractor  giving  bond  and  obligations,  and  the  asdgnee 
mth  sureties  for  its  performance,  and  agreed  to  do  the  iron  work  the  same 
if,  during  the  progress  of  the  work,  the  as  though  the  contract  therefor  had 
contractor  assigns  the  contract  with-  been  awarded  to  the  asngnee  direct, 
out  the  assent  of  the  city,  and  after-  In  considering  the  v<didity  of  Ihie  par- 
wards  renounces  all  interest  in  it,  and  tial  aangnment  tbe  Supreme  Court  of 
refuses  to  go  on  with  the  work,  the  the  United  States  expressed  the 
city  hoe  the  right  to  dedine  to  permit  opinion  that  the  statutory  provisions 
the  aamgnee  to  continue  the  work,  before  referred  to,  as  construed  and 
Pike  V.  Waltham,  168  Mass.  fiSl.  applied  by  the  courts  of  Indiana,  were 
Where  a  contract  to  do  work  for  a  city  inconsistent  with  the  theory  that  the 
is  Bssigoed  as  a  whole  after  a  part  per-  original  contractora  could,  at  their 
formancQ,  iKe  astifnment  indvda  all  pleasure,  and  without  the  assent  of 
sums  due  for  work  previously  done  the  county  commiwdonerB,  split  up 
imder  the  conttact  which  have  been  the  contract  and  assign  it  in  parts,  so 
retained  by  the  city  to  insure  per-  as  to  transfer  to  different  persons  the 
fonnance,  and  the  asmgnee  is  entitled  duty  of  furnishing  different  kinds  of 
to  payment  thereof.  Chapin  v.  Pike,  material  and  labor  and  the  right  ti 
184Ma8s.  184.  LoringJ.,  said:  "Where  recovering  compensation  for  such  ma- 
the  contract  as  a  whole  is  asmgned,  terial  ana  labor  from  the  county  corn- 
there  is  no  separation  between  the  missonera.  It  held  that  the  attifnee 
benefits  and  burdens.  A  contract  is  etruld  not  recover  under  the  contract 
a  single  entity;  and  if  it  is  assiKned  from  the  county  commiafdoners.  In 
as  an  enlily,  and  the  contract  is  fully  French  n.  Powell,  136  Cal.  636,  it  was 
executed  except  the  payment  of  cer>-  held  that  an  asmgtiment  of  a  contract, 
tidn  money  euned  under  the  contract,  even  with  the  consent  of  the  surety 
the  assignee  is  enUtled  to  it."  and  the  city,  could  not  shift  the  tmrden 

'  In  Dedaware  County  «.  Diebold  of  the  oblig^um  in  favor  of  material- 
Safe  Co.,  133  U,  8.  473,  488,  county  men  and  laborers:  and  that  peraons 
CommisBionen  in  Indiana  were  au-  furnishing  labor  after  the  assignment 
thorized  to  build  jails,  Ac,  but  were  might  recover  (gainst  the  original 
required  to  let  contracts  after  public  contractor  and  his  surety  under  the 
advertisement    for   bids    and    to    the   bond. 

lowest  responmble  bidder,  taking  tttxa  *  Delaware  County  v,  Diebold  Safe 
him  a  bond  with  sureties  to  faithfully  Co.,  133  U.  8.  473;  Burck  v.  Taylor, 
perform   the   work   and   to   promptly   152  U.  8.  634. 

pay  all  debts  incurred  in  the  prosecu-  *  See  Ernst  v.  Kunkle,  £  Ohio  St. 
tion  of  the  work,  including  labor  and  520.  In  Homer  v.  Wood,  23  N.  Y. 
materials  furnished,  and  any  laborer  350,  it  was  held  that  a  contract  for 
or  materialman  having  a  claim  against  the  use  of  eonvut  labor  in  the  Stale 
the  contractor  was  authorized  to  sue  prison  may  be  asagned.  In  Devlin 
upon  that  bond.     The  contractor  for  e.  Mayor,  <u.  of  New  York,  63  N.  Y. 
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ment  of  money  due  or  to  become  due  under  the  eoniraci,  as  diadnguished 
from  an  asaignment  of  the  contract  itself,  is  generally  sustained  as 
valid.'  If,  however,  the  assignment  is  only  of  a  part  of  the  moneys 
to  become  due  upcm  the  contract,  in  some  jurisdictions  at  least,  and 
when  the  amount  ultimately  to  be  paid  under  the  assignmoit  is  not 
determinate  in  its  nature,  though  capable  of  being  ascertained  upon 
the  performance  of  the  contract,  it  has  been  held  that  the  aesignmad 
of  a  part  of  the  daim  is  not  binding  on  the  municipal!^  unless  it 
assents  to  such  severance  of  its  liability.'    If,  however,  the  asagn- 

8,  it  was  held  that  there  was  nothing  cannot  be  on  lungnTnent  of  a  part  ol  a 
in  the  spirit  or  the  letter  of  the  statutes  claim  under  the  contract, 
authamiaf  ihe  oontract,  or  in  the  '  Fole;  v.  Bullard,  99  Cal.  £16; 
public  pohc7,  to  prohibit  the  (uatgn-  Digging  v.  BartBhome,  108  Cal.  154; 
ment  of  a  ttrtti  cleaning  contract  with  Bernstein  v.  Downs,  112  CaL  197; 
the  euimt  of  the  city  atOhorilUe,  so  long  Brackett  v.  BUke,  7  Het.  (HassO  336; 
as  the  citj  retained  the  perBonal  Dickev  v.  Porter,  203  Mo.  1;  HaU  e. 
obligatjon  of  the  ori^iinal  contractor  Buffalo,  1  Keyea  (N.  Y.),  193;  Fi^ 
and  his  sureties  for  its  faithful  per-  v.  Mayor.  Ac.  of  New  YorL  6  N.  Y. 
form&nee,  and  that,  in  any  event,  the  179;  Parker  v.  Syracuse,  31  N-  Y.  376; 
dty,  by  acting  under  the  contract  after  People  n.  Comptroller,  77  N.  Y.  4fi; 
it  nad  been  assigned,  and  recoKnizing  Southern  Fav.  Co.  v.  Chattanooga 
the  aaaigDee,  waived  the  objection  {Tenn.  CSi.  App.),  48  fi.  W.  Rep.  92; 
that  the  contract  was  not  assignable.  Hermann  v.  Oranto,  100  Wis.  891- 
The  court  in  so  deciding  expressed  '  In  Cook  v.  Henasha,  103  Wis.  6, 
the  opinion  that  the  work  involved  a  eontrBCtor  agreed  to  do  certain 
in  the  contract  was  not  of  such  a  paving  for  a  dty  at  a  fixed  price  per 
nature  as  to  call  for  the  exercise  of  square  yard.  He  gave  miienalmvn 
any  peculiar  skill,  scienae,  or  expe-  on  order  requesUng  the  city  to  pay 
rience,  and  that  it  fell  withm  the  class  them  60  cents  per  square  yard  for  aU 
of  contracts  which  were  assignable  in  material  funushed  by  them  and  used 
their  nature.  In  Vandwrift  v.  Cowlea  in  the  paving.  It  was  held  that  aa 
Engineering  Co.,  161  N.  Y.  435,  the  the  order  had  never  been  assented 
same  court  held  that  a  contract  be-  to  by  the  city^  although  it  had  been 
tweon  individuflls  for  the  eongtruetion  filed  with  the  city  clerk,  the  order  eoidd 
of  a  steamboat  was  aadgnable.  See  not  operate  as  an  aengnmerd  as  it  only 
also  New  England  Iron  Co.  v.  Gilbert  affected  a  port  of  the  contract  price, 
El.  R.  Co.,  91  N.  Y.  163.  In  Taylor  and  was  not  binding  on  the  city  unkM 
V.  Palmer,  31  Cal.  240,  241,  a  contract  it  assented  to  a  severance  of  its  lia- 
for  ttrett  work  was  hdd  to  be  assign-  bility,  and  that  there  could  be  no  re- 
able.  In  St.  Louis  V.  Clemens,  43  Ho.  covery  aigainst  the  city  or  against  a 
395,  a  contract  for  grading  and  curbing  bank  to  whom  the  contractor  had 
a  ttreet  was  held  to  be  assignable  be-  assigned  a  dty  warrant  after  "**""« 
cause  it  did  not  involve  any  element  the  order  in  favor  of  the  plainti£ 
of  personal  skill  or  the  rendition  of  Following  Skobia  v.  Ferge,  ICKi  Wis. 
personal  services.  In  this  case,  how-  122,  where  it  was  bdd  that  the  debtor 
ever,  the  dty  had  r«cogniied  the  a«-  has  a  right  to  pay  hia  debt  in  adido 
mgmnent.  In  Philadelphia  o.  Lock-  and  to  refuse  to  be  subjected  to  suits 
hardt,  73  Pa.  211,  it  was  held  that  a  by  several  claimants.  In  Appeal  at 
contract  with  a  dty  was  saaignable  Philadelphia,  86  Fa.  179,  it  was  held 
by  the  contrsctoi  before  he  had  en-  that  while  a  partial  ateignment  of  a 
tered  upon  its  perfoimance.  This  contract  between  individuals  may  be 
case  is  aistinguiBbed  in  later  cases  on  enforced  in  equity,  yet  where  a  mimi- 
the  ^[Tound  that  the  asdgnment  in  dpality  is  party  to  •  contract,  it  is  not 
question  was  an  awdgoment  of  the  bound  to  recc^nise  pailial  asmsninents 
entire  contract.  See  Philadelphia's  of  it.  In  this  case  the  dty  had  drawn 
Appeal,  86  Pa.  179,  182;  Odst's  Ap-  a  warrant  to  the  original  contractor 
peu,  104  Pa.  351;  holding  that  there  after  notice  to  the  oi^  of  the  aaagFf 
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ment  of  the  c<mtnict  be  recognised  by  the  municipality,  althou^  such 
recognitioD  be  only  by  dealing  vdth  the  aafflgnee  and  treating  him 
83  if  he  were  the  principal  contractor,  the  municipality  is  estopped 
to  contest  the  T^idi^  of  the  aaaignment  and  the  aaaignment  is 
effectual.* 

meat,  and  it  wu  held  that  there  oould  knoiriedge,  woA  to  be  done  hy  the 
be  no  recoveiy  asninat  the  dty.  aodgnee  under  it,  it  ia  immaterial 
Mereer,  J.,  said;    "The  queetian  now  whether  the  contract  is  or  ia  not  by 

E resented  is  whether  such  a  corpon-  its  teima  amenable,  or  can  be  niblet, 
on  is  bound  to  recofmse  an  assi^-  and  the  dt;  u  liable  to  the  assignee 
ment  ui  a  pari  only  M  its  obligation,  for  the  reasonable  value  of  work  done; 
If  it  must  one  part,  we  see  no  reason  M,  for  instance,  where  after  an  assignee 
wh;  it  must  not  as  many  parts  aa  the  hsjs  been  engaged  upon  the  work  on 
oonvenieoM  or  whim  tt  the  oblim  a  street  improvement,  he  ia  required 
shall  induce  him  to  aangn.  The  piob-  by  the  city  to  abandon  the  work,  and 
able  and  natural  effect  ot  holduig  a  the  city,  without  his  consent,  subse- 
munioipali^  liable  to  each  aasignee  iiuently  lets  the  contract  for  the  same 
would  subject  ita  officers  to  annoy-  improvement  to  another  person.  Dun- 
anoea  and  the  dty  to  UUgation  and  kirk  v.  Wallace,  19  Ind.  App.  298. 
costs.  It  ia  conceded  that  at  law  the  See  also  Ooorr  A  Ru«e  Co.  v.  Little 
enforcement  of  such  asngmnents  would  Falls,  77  N.  Y.  App.  Div.  692,  aff'd 
be  questionable;  yet  it  is  claimed  178  N.  Y.  622.  A  confrad  to  do  city 
that  tb^  are  good  in  equity,  and  there-  priniing  made  with  the  proprietors 
fora  this  aan^nment  may  be  enforced  of  a  newspaper  with  particular  refer- 
here.  There  is  no  doubt  that  as  ba-  ence  to  the  newspaper  as  the  basis  irf 
tween  individu^  this  rule  prevuls  in  the  contract,  was  assigned  bv  them 
equity.     WhtAer  it  vxnild  »o  he  hdd  to  parties  to  whom  they  had  leased 

rmat,  a  municipal  oorporalion  ia  now  the  newspaper.  In  an  action  to  re- 
question.  .  .  .  The  poUcy  oif  the  strain  the  dty  tram  letting  the  con- 
law  la  against  permittii^  individuals  tract  to  anoUier  party,  it  appeared 
by  their  private  contIw^ts  to  embarrass   that  the  s  ~~   —   '"'  ' 

tfiefi        ■  ■    "  


.  A  munidpal  corporation  should  work  to  be  pofonned  as  fully  a 
notbesubiecteatotheMnbarmssmenta,  could  have  been  under  ita  onnnal 
TMponsibi&tiea,  and  costs  of  adjudicat-  proprietors;  and  the  court  held  uiat, 
ing  oontraota  to  which  it  was  not  a  if  unmediatelv  upon  the  transfer  si 
party."  In  Geiat's  Appeal,  104  Pa.  the  paper  and  the  aaaignment  of  the 
3dl,  avignmenti  loere  made  of  porta  of  contract,  action  had  Men  taken  hy 
a  daim  against  the  dty-  Subsequently  the  dty  to  cancel  it  because  of  the 
the  contractor  made  an  assignment  aaaignment,  there  mizht  have  been 
for  the  benefit  of  his  creditors,  and  ground  for  claiming  that  it  was  no 
the  asocnee  for  creditors  collected  and  longer  la  force,  but  as  it  appeared 
nerved  the  entire  amount  payable  that  the  contract  was  allowed  to  ro- 
under the  oontntot.  It  was  held  that  m^n  in  force  and  apparently  bindins 
a  partial  assignment  of  a  chum  upon  upon  the  dty  and  the  assignee,  and 
a  munidpal  corporation  is  not  binding  work  had  bran  done  by  the  assignee 
upon  the  corporation;  that  such  an  to  the  knowledge  of  the  dty,  the  rigfu 
assignment  amounts  merdy  to  mi  of  the  city  to  forfeit  ttie  contrad  because 
agreement  to  pay  out  of  a  particular  of  tits  aeeignmerU  aae  waived.  Norton 
fund,  and  that,  therefore^  as  m  a  ques-  v.  Roslyn,  10  Wash.  44.  The  aeeigrue 
tion  with  the  genentl  assignee  for  cred-  of  a  oontract  under  an  assigmnent, 
itora,  the  annignrnn  of  parte  of  the  daim  which  was  ratified  by  the  dty  council, 
were  not  entitled  to  recover  the  cannot  show  that  the  dty  ddayed, 
amounts  assigned  to  thnu.  hindered,  and  obstructed  the  work  b»- 

'  Taber  v.  Ferguson,  109  Ind.  227;  fore  the  assignment,  while  the  contract 

Kma  V.  Hinee,  121  Ind.  534;  HcCub-  belonged  to  the  asdgnor.     He  alone 

bin  r.  Atchison,  12  Kan.  166.    Where  could  complain  of  t^  wron^ul  acta 

a  dty  aeqwtteea  in  on  atai^ment  of  of  the  dty  or  its  officer  in  Bndering 

the  contract  by  allowing,  with  its  fiill  him  or  his  employees  in  its  perform- 
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Aa  a  general  rule,  a  contract  made  in  contravenium  of  a  ttatvte  is 
void  and  cannot  be  enforced,  lie  only  exception  arises  when,  from 
an  examination  of  Uie  statute,  the  courts  are  able  to  discern  a  differ- 
ent or  limited  purpose  on  the  part  of  the  lawmakers.*  Statutes 
prokibiling  the  aaaignmerd  of  public  contracts  have  usually  been  inter- 
preted by  these  principles,  and  if  the  court  has  come  to  the  conclusion 
that  it  was  not  the  intendoD  of  the  le^lature  to  affect  ri^ta  other 
than  those  strictly  between  the  contracting  parties,  the  operation  of 
the  statute  will  be  limited  in  its  effect  to  the  relation  between  the  con- 
tracting parties.*    Under  a  ttatvte  lokiek  prohibits  a  contractor  front 

BDoe.  Mualull  V.  San  Antonio  (Tex.  [daintiffa,  he  agreed  to  divide  irith 
<Xt.  App.),  63  S.  W.  Rep.  138.  them  a  fund  which  he  expected  to 
'  Burckc. Taylor,  152  U.S. 634, 649.  recave  from  the  United  States,  on  a 
'  In  Hobba  v.  McLean,  117  U.  8.  contract  which  he  had  not  yet  entered 
567,  one  Peck  having  in  response  to  an  into.  Thia  is  the  pUinlf  expressed 
advertisement  put  in  a  bid  for  /umuA-  meaning  of  the  partnership  contiact, 
mff  tDood  and  hay  to  Ihe  govermnent  and  and  it  is  only  by  a  stnuned  and  forced 
expecting  the  conttact  to  be  awarded  to  oonstruction  tliat  it  can  be  held  to 
bim,  entered  into  partnership  with  effect  a  transfer  of  Peck's  contract 
McLean  and  Harmon,  by  whicn  Peck  with  tlie  United  Statee,  and  to  be  a 
was  to  fumish  ooe-half  of  the  capital  violation  of  the  statute.  We  are  of  the 
required  and  HcLeon  and  Bannon  opinwn  that  the  portneriAtp  amtracl 
eachone-fourthitheprofitaaudkisaeeof  uxu  not  oppoaed  to  the  policy  of  the 
the  partnership  to  oe  divided  in  like  aiaivle.  The  sections  under  coiunder»- 
proportioa.  The  partnership  was  tion  were  passed  for  the  protection  of 
■oimed  for  the  purpose  of  carTying  the  govenmient.  Goodman  v.  Niblack, 
out  the  expected  oontract.  The  con-  102  U.  S.  556.  They  were  paswd  in 
tract  was  obtained;  and,  after  per-  order  that  the  government  might  not 
fonnance,  money  therefor  was  paid  to  be  harassed  bv  multiplying  the  number 
the  Bsainiee  in  bankruptcy  of  Peck,  of  persons  witn  whom  it  hM  to  deal  and 
The  otber  partners,  McLean  and  might  always  know  with  whixn  it  was 
Harmon,  filed  a  bill  to  recover  their  dealing,  until  the  contract  was  com- 
proportionate  share  of  the  profits  under  pleted  and  a  settlement  made.  Their 
(he  terms  of  the  partnership.  It  was  purpose  was  not  to  dictate  to  the  con- 
urged  that  the  partnership  was  in~  tractor  what  he  should  do  with  the 
valid  under  U.  S.  Rev.  St.  f  3737,  money  received  on  bis  contract  after 
wluch  prohibits  the  ttanrfer  of  any  the  contract  had  been  performed." 
"oontnct  or  order  or  any  interest  ^)ealdng  of  this  statut«  Mr.  Justioe 
therein,"  and  declares  that  "any  such  Breuwr,  m  Burck  v.  Taylor^  152  U.  S. 
transfer  shall  cause  the  annulment  of  634, 048,  aaid :  "By  the  section  quoted, 
the  contract  or  order  tianafened,  so  not  only  was  a  transfer  of  the  contract 
faraathe  United  States  are  concerned."  proliibited,  but  also  the  result  of  such  a 
It  was  held  that  this  statute  did  not  forbidden  transfer  declared.  In  terms 
constitute  any  defence.  Mr.  Justice  it  waa  said  that  any  'such  tiansfer 
Wood*  Baid:  "Interpreting  the  articles  shall  cause  the  aimulment  of  the 
(of  co-partnership)  ui  the  light  of  the  contract  or  order  transferred  so  f ar  «a 
statute  as  it  is  the  duty  of  tbe  court  to  the  United  States  is  concerned.'  Ex- 
do,  they  were  not  intended  to  transfer,  preatio  uniut  est  exdutio  aiieriu».  Tbe 
and  do  not  transfer,  to  the  plunti6rs  express  declaration  that  so  far  as  tbe 
any  claim  or  demand,  legal  or  equitable.  United  States  are  conosmed  a  transfer 
agitinat  the  United  States,  or  aiky  right  shaU  work  an  annulnkent  of  the  oon- 
to  exact  payment  frran  tbe  government,  tract  carries  by  clear  implication  the 
bjr  mut  or  otherwise.  Tbey  may  be  declamtion  that  it  shall  have  no  such 
mrly  construed  to  be  the  personal  effect  as  between  the  contractor  and 
oonttaet  of  Peck,  by  which,  in  connder-  his  transferee.  In  other  words,  as  to 
ation  of  money  to  be  advanced  and  them,  the  transfer  is  like  any  otner 
•ervices    to    be    performed    by    the  transfer  of  property  and  controlled  by 
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aaaiffning,  svhletiing,  or  otherwiae  disponng  of  a  contract  with  a  cily,  or 
of  his  right,  title,  or  interest  therein,  or  his  power  to  execute  such 
contract  without  the  previous  consent  in  writing  of  the  department 
or  official  awarding  the  same,  and  which  declares  that  the  municipal 
corporation  shall  be  relieved  and  discharged  hota  any  and  all  liability 
and  obligations  growing  out  of  the  contract  to  the  contractor  or  to 
his  assignee,  transferee,  or  sublessee,  and  that  he  and  they  shall  for- 
feit all  moneys  earned  thereunder  except  so  much  as  may  be  required 
to  pay  his  employees,  an  assignment  of  the  contract  by  an  individual 
to  a  corporation  renders  the  contract  invalid  and  operates  to  relieve 
the  municipality  from  all  liability  and  obligations  growing  out  of  the 
contract.'  But  in  New  York  it  has  been  held  that  under  such  a 
statute  the  contractor  is  not  prohibited  from  aangning  monei/  pay- 
able to  him  under  the  contract,  and  that  his  as^gnee  may  recova 
these  moneys  from  the  municipality.*    Similar  considerations  govern 

the  same  rutea.  Its  invalidity  is  only  contract  involving  a  variety  of  woric 
BO  far  as  the  govermnent  ia  concemea,  The  prohibition  is  aimpljr  aftunst  as- 
and  it  alone  can  raise  any  question  of  HiKmng,  subletting,  Ac.,  the  woole,  or  a 
the  violation  of  the  statute.  Tho  suDstantial  part  of  a  contract,  entered 
government  in  effect  by  this  section  said  into  with  a  munidpalitv  so  as  to  put  it 
to  every  contractor,  You  may  deal  with  out  o(  the  power  of  toe  original  con- 
tour contract  as  you  please  and  as  you  tractor  to  perform  it.  Hence,  if  a  con- 
may  deal  with  any  other  property  tract  be  awarded  by  a  city  to  a  mason 
belonging  to  you,  but  00  far  as  we  are  for  the  erection  of  a  brick  building,  he 
concramed,  you  and  you  only,  will  be  mav  himself  perfonn  the  mason  work, 
reeogrdaed  either  in  the  execution  of  build  the  foundation,  and  erect  the 
the  contract,  or  in  the  payment  of  the  walla,  and  sublet  the  carpenter  work 
consideration."  See  also  as  to  the  effect  to  a  practical  carpenter,  and  plumbing 
of  this  statute,  Dulaney  e.  Scuddor,  94  to  a  plumber,  and  so  on,  always,  how- 
Fed.  Rep.  6.  ever,  retainiiw  a  substantial  put  of  the 

>  Suburban  M.  L.  Co.  v.  Hempstead,  contract  to  be  performed  by  himself 
38  N.  Y.  App.  Div.  355.  The  fact  that  and  all  the  woric  to  be  done,  under  his 
the  aangnor  is  the  president  and  direction  and  supervision,  for  the 
manager  of  the  company,  or  that  be  is,  performance  of  every  detail  of  which  he 
as  he  testifies,  "practically  the  com-  is  accountable  to  the  municipality, 
pany"  itself,  does  not  prevent  the  Ocorr  &  Rugr  Co.  v.  little  Falls,  77 
statute  from  operating,  nor  does  the  N.  Y.  App.  Kv.  592,  aff'd  178  N.  Y. 
receipt  of  benefits  by  the  city  under  622.  An  aaaignmetit  of  daim»  far 
the  contract.  Surbunan  El.  L.  Co.  v.  damage*  arising  from  a  breach  of  the 
Hempstead,  38  N.  Y.  App.  Mv,  355,       contract  on  the  part  of  the  city  is  not 

*  McKay  v.  New  York,  46  N.  Y.  an  assignment  of  the  contract  pro- 
App.  Div.  579;  Snyder  v.  New  York,  hibited  by  the  New  York  statutes. 
74  N.  Y.  App.  Div.  421;  Brace  «.  Snyder  ».  New  York,  74  N.  Y.  App. 
Gloversville,  167  N.  Y.  452,  aTg  39  Div.  421.  The  provision  of  the  charter 
N.  Y.  A^p.  IMv.  25.  To  the  same  of  Duluth  that  no  eontraet  on  uAtcA  a 
effect,  Dickson  v.  St.  Paul,  97  Mi""  bond  or  deposit  m  required  shail  be 
258.  The  Hatuit  of  New  York  pro-  aaaigned  or  transferred,  and  that  the 
Mbilirtg  the  aengnment,  sabUtling  or  dty  may  on  an  attempted  assgnment 
^tptMU  of  a  eontraet  without  the  relet  the  contract  or  complete  it  at  the 
previous  consent  in  writing  of  the  de-  expense  of  the  contractor  or  his  surety, 
parbnent  or  official  awardini  the  d^ls  merely  with  assigiunents  which 
■ame,  has  been  held  not  to  prohibit  the  are  made  h^are  the  work  or  thing  to  be 
subletting  of  a  portion  of  the  eontraet  done,  forming  the  subject  matter  of 
Kiork  by  one  who  has  undertaken  a  the  contract,  is  completely  executed, 
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the  effect  of  a  clause  in  a  contract  prohibiting  the  assignment  thereof 
and  providing  for  a  forfeiture  thereof  in  the  event  of  its  being  as- 
signed. Such  a  clause,  forming  a  part  of  the  contract,  haa  the  force 
of  law  over  those  who  are  parties  to  the  contract.'  But  this  pro- 
vision is  inserted  in  the  contract  aoldif  for  the  bemfii  of  the  city,  and 
prevents  any  claim  being  asserted  against  it  in  the  absence  of  its 
consent.  It  is  a  shield  to  protect  the  city,  and  is  not  intended  for  the 
benefit  of  persons  with  whom  the  contractor  may  deal.*  Notwith- 
standing such  a  provi^n  the  contractor  may  assign  moneys  due  or 
to  become  due  under  the  contract,  and  the  assignment  is  valid  and 
enforceable  and  takes  [^ority  over  statutoty  liens  subsequently 
filed.* 

aod  not  to  an  iwmgninent  of  the  amount  But  see  contra,  Omaha  v.  Staodard  Oil 

due  to  the  contractor  for  such  perfona-  Co.,  66  Neb.  337;  Murphy  v.  I^tta- 

ance  of  the  work:    Lowry  v.  Duluth,  B4  mouth,  78  Neb.  163;  110  N.  W.  Rep. 

Uinii.  06.  749.    A  cluiee  in  a  contract  forbidding 

■  Fortunato  v.  Patten,  147  N.  Y.  aaaignment  ia  not  availij>le  to  the  citv 
277;  Burck  «.  Taylor,  162  U.  S.  634,  as  a  defence  unless  ezpmaalv  pleaded. 
649;  Murphy  v.  Flattamouth,  78  Neb.  Efaacopo  v.  New  York,  36  N.  ¥.  Miae. 
163;  110  N.  W.  Rep.  749.  623.       If  a  contract  for  the  erection 

*  Fortunato  e.  Patten,  147  N.  Y.  of  a  jail  for  a  dty  is,  without  the  con^ 

277.      Where   a   contract   for  a  ttrett  sent  of  the  city,  asngned  prior  to  the 

improvement  in  a  dty  eoiiiaintd  a  pro-  conunenoement  of  insolvency  prooeed- 

vwton  Otat  the  oontraet  thould  not  be  ihas  by  the  oontrachir,  the  astignee, 

aasigntd  vnthcnU  the  eonamt  oj  the  oorm-  who  after  notice  to  the  city  of  the 

man  council,  no  one  except  the  con-  osmgnment  and  record  thereof  in  the 

tractor  can  sue  on  a  precept  issued  to  office  of  tlie  dty  clerk,  completes  the 

the  contractor  upon  an  allegation  that  contract  at  bis  own  expense  and  from 

he  has  done  the  work  by  agreement  with  time  to  time  receives  payments  from 

the  contractor  without  an  averment  also  the  dty  on  account  of  the  work,  ia 

of  the  assignment  of  the  contract  with  upon  completion  of  the  buildins  and 

the  consent   of  the   common  council,  acceptance   by  the   city  eguilod^  en- 

Deffenbaugh  e.  Foster,  40  Ind.  382.  ^&ta  as  against  the  aasiKnee  in  ineolv- 

■  Fortunato  «.  Fatten,  147  N.  Y.  ency  of  the  assignor  to  the  balance  due 
277;  Episcopo  v.  New  York,  36  N.  Y.  under  the  contract,  although  by  ita 
Hiec.  623;  Hipwell  o.  National  Surety  t«rms  it  was  not  assignable  without 
Co.,  130  Iowa,  656.  See  also  Bank  cd  the  written  consent  of  the  dty. 
Hariem  t>.  Bayoone,  48  N.  J.  Eq.  246.  Staples  «.  Somerville,  176  Moss.  237. 
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CHAPTER   XIX 

WABHANTS   OH   UUNICIPAL   TREASUBT 


1  SubrogaUon  of  Holder  of  Void 
Wuranta  to  Debt 

I  StatutOiT  Provisona  making 
Warrants  Reoeivable  for  Mu- 
nicipal Taxes  and  Debtt.      .    . 

i   Liability  of  UunicipBl  OfGcers  for 

Wafeuance 

limitation  of  Actions  on  War- 

ranta 

Mandamus  to  issue  Wanants 

t   Interest  on  Corporate  Indebted- 


Defined    

Power  to  issue 

Statutoiy  Requirements  as  to 
Fonn 

Pa^aent  and  Cancellation  of 
Warrants 

lUght  of  Action  on  Wan-ants  .   . 

Presumption  of  Validity  and 
liabititj 

Ni»otiabiuty;  Rights  of  Bona 
Fide  golders 

Defences;  Estop^ 

Transfer  and  AABignmeut;  Equi- 
ties between  Successive  Holaera 

Order  of  Payment 

Warrants  Payable  out  of  a  Partic- 
ular Fund 

g  850  (485).  Defined.  —  Orders  or  drafts  drawn  by  one  city  officer 
upon  another  and  vouchera  for  moneys  due,  certificates  of  indebted- 
ness for  services  rendered,  or  for  property  furnished  for  the  use  of  the 
ci^,  or  any  device  of  the  kind,  issued  for  liquidating  the  amounts 
legitimately  due  to  the  public  creditors,  are  necessary  instrumrats 
for  carrying  on  the  machineiy  of  munitnpal  administration  and  for 
anticipating  the  collection  of  taxes.'  A  loarrant  is  the  command 'of 
the  council,  board,  or  official,  whose  duty  it  is  to  pass  upon  the  vahd- 
ity  and  determine  the  amount  of  a  claim  against  the  municipality, 
to  the  treasurer  to  pay  money  out  of  any  funds  in  the  city  treasury, 
which  are  or  may  become  available  for  the  purpose  specified,  to 
a  designated  person  whose  claim  therefor  has  been  duly  adjusted 
and  allowed.' 

■  Par  Mr.  Justice  BrcuOey,  in  Nash- 
viUe  V.  Ray,  19  WaU.  (U.  B.)  468,  477. 

■  WajTonti  are  orders  issued  by  the 
mayor  and  city  clerk  upon  the  city 
treasurer  to  pay  money  out  of  any 
funds  in  the  city  treasury  which  are  or 
may   become  available  for  the  purpoBe 

specified.    Little  Rock  c.  United  States,  county    commiBsioiieTH.'^'      Savage    .. 
103  Fed.  R^.  418,  421.  Matthews,    08    Ala.    535,    537.      "A 

County  tMiTanit  "are' orders  direct-  county    warrant    or    older    may    be 

Eng  the  payment  of  a  claim  aft«r  it  defined  to  be  an  instrument,  generally 

hu  passed  the  scrutiny  of  the  auditing  in  the  form   of  a  bill  of  exchange, 

boanl"     Hamilton  County  v.   Sher-  dnwn  by  the  proper  officer  of  Uie 


., . _jdofono 

duly  authoiiied  officer  to  another, 
whose  duty  it  is  to  obey,  to  pay  from 
the  county  funds  a  specified  sum  to  a 
designated  person  whose  claim  th(n». 
*  been  allowed  by  the  court  of 
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5  851.  Power  to  Uann.  —  Being  merely  devices  for  liquidating 
the  amount  legitimately  due  to  the  creditors  of  the  mimicipelity,  and 
instruments  necessary  to  cany  on  the  machineTy  of  municipal  ad- 
ministnitioD,  the  power  to  issus  warrants  or  orden  on  the  municipal 
treasury,  although  not  expressly  conferred,  may  be  implied  as  in- 
cidental to  municipal  or  fwui-municipal  corporations,  whenever 
it  is  not  prohibited  or  restricted  by  constitution,  charter,  or  statute.' 
Being  simply  a  means  of  paying  a  debt,  it  ia  necessarily  implied 
that  a  valid  debt  or  obligation  of  the  corporation  exists  for  which 
a  warrant  may  be  drawn.  Hie  warrant  does  not  constitute  a  new 
debt,  or  evidence  of  a  new  debt,  but  b  only  the  prescribed  means 
for  drawing  money  from  the  municipal  treasury  to  pay  an  existing 
debt*    It  may  also  be  laid  down  that,  as  a  general  rule,  the  power 

county  upon  the  county  treamner  N.  J.  L.  191;  Luou  e.  Pitney,  27  N. 
directmg  nim  to  psy  An  amount  of  J.  L.  221. 

money  specified  tHereici,  frc»n  »  par-  Bonds  issued  by  the  city  of  Little 
ticulor  fund,  to  the  p«wn  named  Rock  on  banlc-note  p&per,  engraved 
therein,  or  his  order,  or  bearer. "  with  vignettea,  in  tee  similitude  of 
Cnwford  V.  Noble  County,  8  Okla.  bank-biUs,  intended  to  circulate  as 
4S0,  466,  per  Hainer,  3.  money,  were  held  to  be  ill^al  and  void 

■  Little  Rock  v.  United  States,  103  under  the  l^islation  of  Ar£an«a«,  both 
Fed.  Rep.  418,  421:  Buffalo  School  by  the  State  and  Federal  courts. 
Funi.  Co.  v.  School  Dista.,7  Kan.  App.  Lmdsey  t>.  Rottaken,  32  Ark.  619; 
796;  Burrton  v.  Harvey  County  Sav.  Jones  «.  Little  Rock,  26  Ark.  301; 
Bank,  28  Kan.  390.  A  city,  m  the  Merchants'  Nat.  Bank  n.  Little  Rock, 
absence  of  legislative  or  constitutional  5  Dillon  C.  C.  299 ;  s.  c.  98  U.  S.  308.  In 
restriction,  may  make  warrants  on  a  the  last-named  case  it  was  decided  that 
specific  fund  payable  in  gtM  coin,  this  illegal  money  having  been  paid  out 
EUthough  the  sums  coming  into  the  by  the  city  to  oona  fide  creditora  for 
fund  may  be  payable  in  any  kind  of  valid  claims,  and  the  city  having  after- 
money.  Kenyon  ii.  Spokane,  17  Wash,  wards  called  it  in,  and  by  the  action  of 
£7.  Municipal  certificates  of  indebted-  the  municipal  council  acknowledged  an 
ness  are  not  "l>iU«  o/(T«dit"  within  the  indebtedness  for  the  amount  to  the 
meaning  of  the  prohibition  (art.  i.  i  10)  holders  and  promised  to  pay  the  same, 
of  the  National  Constitution  (Balti'  it  was  liable  on  such  acknowledgment 
more  v.  Board  of  Police,  15  Hd.-STfi),  and  new  promise.  In  Jones  o.  Little 
and  possess  no  elements  of  commercial  Rock,  supra,  the  court  refused  to  inter- 
paper.  Chandler  v.  Bay  St.  Louis,  57  fere  by  injunction  at  the  instance  of  a 
Hiss.  327.  taxpayer  to  prevent  that  city  from 

LiabUUy  aa  reepede  acrip  ietued  to  issumg  paper  of  this  character. 
eirevlaie  aa  money,  see  Thomas  v.  Rich-  An  intention  that  etale  warranU 
mond,  12  Wall,  349,  in  which  the  issued  by  legislative  authority  should 
citjr  was  held  not  to  be  liable.  See  on  circulate  as  money  must  be  cleoriy 
this  subject,  tupra,  i  771,  note,  {  782,  proved  and  cannot  rest  on  inference, 
and  also  Houston  A  T.  C.  R.  Co.  v.  Houston  &  T.  C.  R.  Co.,  177  U.  9.  66. 
Texas,  177  U.  8.  66;  Allegheny  Gty  '  State  r.  Cook,  43  Neb.  318. 
V.  HcGurkan,  14  Pa.  St.  81;  Jones  d.  Countv  warrants  are  valid  tri^ru- 
Little  Rock,  26  Ark.  301 :  Hiller  t>.  menle  only  when  the  board  of  super- 
Lynchbutf,  20  Gratt.  (Va.)  330;  visors  bad  legal  authority  to  issue 
Smith  e.  New  Orleans,  23  La.  An.  5;  them,  or  to  contract  the  obligation  on 
Clark  t>.  Des  Moines,  19  Iowa,  199;  which  they  were  founded,  and  are  not 
Divdy  V.  Cedar  Falls,  21  Iowa,  566;  binding  when  issued  in  violation  of 
e.  c.  27  Iowa,  227;  Black  v.  Cohen,  62  law  or  in  fulfilment  of  a  contract  that 
Ga.  621 ;  Cheeney  v.  Brookfield,  60  Ho.  the  board  was  prohibited  from  maldng. 
£3;  Swaokhamer  v.  Hackettstown,  37  Bault  StQ.   Marie  v.   Van  Dusan,  40 
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to  issue  a  mtrrast  does  not  exist  until  the  avdU  and  alimeance  of 
the  claim  in  the  maimer  prescribed  by  statute.*  But  in  many  in- 
stances it  may  be  found  under  the  legislation  applicable  to  the 
municipality  that   the  avdiiing  arid   aUowing  the  claim  and   the 

Hioh.  429;  Jeffeison  CoimW  v.  Atrighi,  issued  by  the  school  district  officers 

54  Uiss.  eeS;    Nash  v.  St.  Paul,  II  are  affected  by  the  limitation  upon 

Minn.  174;  People  v.  Flam,  17  N.  Y.  the  power  to  contract;    otherwise  the 

584;  Bradyv.  New  York,  ^N.Y.  312;  Umitation  might  be  evaded.     Hence, 

Hague  V.  Philadelphia^  48  Pa.  527.    A  these  officers  caanot  make  a  contract 

law  creating  or  authorizing  the  liabilil^  and  give   a   district   warrant   for  the 

of  a  county  is  a  condition  precedent  to  amount  due  thereunder  payable  at  a 

the   exaction   of   payment   from   the  future  time.     School  Diat.  v.  Stough, 

county.    Hess  t>.  Pegg,  7  Nev.  23.    A  4  Neb.  357;    State  «.  Sabin,  39  Neb. 

contract  made  bjr  a  county  with  an-  570:  Andrews  v.  McCook  School  Dist., 

other  party,  in  wuioh  the  county  agreea  49  Neb.  420;  Pomerene  v.  School  Dist. 

to  pay  for  servicer  rendered,  in  coun^  No.  66,  56  Neb.  126;  Markey  v.  Sheri- 

wanante,  is  in  effect  a  contract  payable  d&n  School  Dist.,  58  Neb.  479.     Wai^ 

in  money,  and  is  not  vend.    BaScock  v.  i&nta  issued  without  authority  of  law 

Goodrioh,  47  Cal.  488.  being  void  and  the  municipality  having 

Where  a  municipality  was  without  a    complete    defence    thereto    in    the 

funds  to  meet  its  current  expenses,  it  hands  of  any  holder,  it  cannot  bring 

made  a   verbal   agreement   with  the  an  action  to  recover  the  amount  of 

relator  that  the  relator  should  advance  such  warrants  before  payment  thereof, 

such  sums   BH   might   be   required   to  Klamatb  County  o.  Leavitt,  32  Oreg. 

meet  the  current  expensea  imtil  the  437. 


collection  of  the  next  tazee  from  which  '  Wilson  v.  State,  53  Neb.  113. 
he  was  to  be  repaid.  It  was  held  that  Without  the  sanction  of  the  county 
the  agreement  wao  not  so  much  a  loan  board  the  clerk  has  no  authority  to 
of  money  as  a  contract  to  pay  certain  issue,  or  the  treasurer  to  pay  or  counter- 
debtfl  of  the  municipality,  and  on  the  sign,  any  warrant.  People  v.  Kiopke, 
refusal  of  the  mumcipality  to  make  92  111.  134.  When  the  statute  only 
payment  at  the  warrants  issued  to  the  authorizes  the  county  auditor  to  issue 
relator,  although  money  had  been  paid  warrants  on  the  recorded  voto  or 
into  the  treasury  and  appUed  on  resolution  of  the  board  of  supervisora, 
warrants  issued  subsej^uently  to  those  warrants  issued  without  such  recorded 
held  by  the  relator,  it  was  lield  that  vote  or  resolution  are  void.  Polk 
mandamue  vould  lie  to  eompd  the  County  v.  Shennan,  99  Iowa,  80.  A 
munieipality  to  pay  the  warrants,  warrant  being  in  legal  effect  merely  an 
Cloud  V.  Iawi«nce,  12  Wash.  163.  If  acknowledgment  cS  and  promise  to 
a  city  has  no  power  to  make  itself  pay  a  debt,  it  may  be  doubted  whether 
generally  Uable  for  an  improvement,  the  legislature  has  the  power  to 
warrants  payable  out  of  the  general  validate  illegal  warrants  without  re- 
funds of  the  city  issued  in  exchange  gard  to  the  validity  of  the  debt  or 
for  warrants  drawn  upon  and  payable  obligation  for  which  they  ai«  issued, 
ociy  from  an  authorized  special  assess-  Thus,  in  Felix  v.  Wallace  County,  62 
ment  fund  are  without  eonsideiBtion  Kan.  832,  warrants  had  been  issued 
in  so  far  as  the  general  fund  is  con-  for  a  debt  incurted  under  an  un- 
cemed,  and  are  void.  Stato  t>.  Moss,  oonstitutional  statute;  and  it  was  held 
44  Wash.  91.  that   a  statute    which   purported  to 

The  repeal  of  an  ordinanee  authoris-  validate  these  warrants  without  at- 
ing  the  issue  of  warrants  does  not  tempting  to  validate  the  powera 
affect  the  validity  of  warrants  issued  att«mpted  to  be  conferred  by,  and 
before  the  repeal.  Kenyan  v.  Spokane,  exercised  under  the  unconstitutional 
17  Wash.  57,  62.  In  N^/nuka,  school  law,  was  in  effect  a  l^rislative  judg- 
district  officials  can  only  contract  for  ment  against  the  county,  divesting  the 
the  pajrment  of  debts  incurred  for  county  of  l^;al  defences,  and  was 
furnishing  schoolhouses  with  reference  th^vfore  a  usurpation  of  the  judicial 
to  money  on  hand  and  at  the  time  poweia  vested  by  the  constitution  in 
available  for  the  purpose.  Th^cannot  the  courts,  and  was  void.  B\itquareT 
contract  on  time  or  credit.    Warrants 
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wuing  of  the  warrant  are  vested  in  the  same  ■person,  and  that 
the  making  of  the  warrant  is  in  itself  an  auditing  and  allowing  of 
the  claim.  This  question  must  necessarily  be  determined  by  an 
examination  and  consideration  of  the  charter  and  statutory  enact- 
ments applicable  to  the  munidpahty.  The  fact  that  there  is  no  money 
in  the  treasury  available  for  the  payment  of  the  warrant  at  the  time 
when  it  is  drawn  or  issued  does  not,  in  the  absence  of  any  statute 
to  the  contrary,  affect  the  power  and  duty  to  issue  the  wansnt,  if 
there  is  a  debt  immediately  payable.'  It  has  also  been  held,  at  least 
in  the  case  of  warrants  payable  out  of  a  special  fund,  to  which 
moneys  will  accrue  during  an  indefinite  period  in  the  future, —  e.  g., 
as  water  rents,  —  that  the  city  has  the  power  to  so  arrange  its 
finances  as  to  make  the  warrants  payable  at  stated  future  periods 
of  reasonably  short  intervals,  —  e.g.,  in  the  case  supposed,  at 
yearly  intervals.*     But  when  the  statute  expressly  provides  that 

*  little  Rock  v.  United  States,  103  intervak  extending  over  a  period  of 
Fed.  Rep.  4 IS;  Bunton  «.  Harvay  yaais.  But  in  CMer  V.  Sterling,  IG 
County  Savings  Bank,  28  Kan.  390;  S.  Dak.  415,  it  was  held  that  when 
Andereon  v.  Issaquena  County,  75  by  statute  warrants  were  receiv- 
Uiss.  873 ;  State  v.  Hoffman,  35  Ohio  able  for  taxes  and  the  praviaian  of 
St.  435,  443.  In  Little  Rock  v.  United  the  statute  prescribing  the  form  of 
States,  103  Fed.  Rep.  418,  the  con-  the  warrants  provided  merely  for 
stitution  and  statute  of  Arkansas  payment  out  of  any  moneys  in  the 
made  municipal  warrants  receivable  fund  not  otherwise  appropriated,  with- 
in pajmient  or  city  taxes.  There  was  out  making  any  reference  to  the  pay- 
no  express  limitation  in  dther  con-  ment  of  warrants  at  a  future  dat«,  an 
stitution  or  statutes  of  the  power  to  instrument  directjng  payment  three 
draw  wamnts.  It  was  held  that  a  city  years  after  issue  was  not  m  compliance 
had  power  to  issue  warrants  to  pay  with  the  statute  and  was  not  entitled 
just  debts,  although  there  was  no  to  be  received  in  payment  of  taxes, 
money  in  the  treasury  to  pay  them.  Infra,  }  852. 

and  DO  prospect  that  there  would  be  In  Alabama  the  issuance,  by  au- 

any_  within  a  year  of  their  issue.    This  thority  of  the  commissioners'  court,  of 

decision  was  largely  influenced  by  the  inieralrhearing  vximaiU  on  the  county 

fact  that  the  creditor  had,  by  statute  treasurer,  payable  at  a  specified  tjme 

and  constitution,  the  right  to  use  the  in  the  future,  —  s.  g.  ten  years  after 

warrants  in  payment  ort&zes.  issue,  —  or  payable  sevenJly  at  dif- 

'  In  Kenton  v.  Spokane,  17  Wash,  ferent  future  dates,  for  the  amount  of  a 

57,  61,  a  mty  had,  under  legislative  debt  contracted  for  the  building  of  a 

authority,  contracted  for  the  cooatnic-  court-house    i»  not  an   imut  of  bond* 

tion  of  water  works  and  for  the  purpose  within  a  constitutional  prohibition  <tf 

of  paying  for  the  cost  of  construction  any  issue  of  bonds  without  the  previous 

haa   created  a  special  fund  to  be  de-  vote  of  a  majority  of  the   dtiiens  of 

rived  from  a  percenta^  of  the  water  the  county.     Tally  v.  Jackson  County 

renta  to  be  received  by  it  in  the  future.  (Ala.),    39    So.    Rep.    167;    fallowing 

It  issued  warrants  payable  at  yearly  Hatkm  v.  Marengo  County,  137  Ala. 

intervals  extending  over  a  number  of  155.      Stoiulory  power  "bt  \ame  county 

years.      Tlie   court   held   that,  as   the  orders"    gives    no   authority   to   itaut 

income  from  the  water  works,  a  per-  rtegotiable  bond*  payable  at  a  future 

centage   of   which    was   set   apart   to  day,   with  interest   coupons  attached, 

create    the   special   fund,    necessarily  The  difference  is  substantial.    Goodnow 

accrued  from  year  to  year,  it  was  only  v.    Ramsey    County,    11    Minn.    31; 

a  reasonable  arrangement  of  the  dty  Shawnee  County  v.  Carter,  2  Kan.  116; 

finances  to  make  (ufferent  instalments  Hull  v.  Matahall  County,  12  Iowa,  142. 
of  the   warrantA   payable   at   yeariy 
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warrants  shall  only  be  drawn  when  there  is  in  the  treasury  an  un- 
expended balance  of  the  fund  on  which  it  is  drawn,  a  warrant  drawn 
in  excess  of  the  amount  in  the  fund  is  void.' 

Vnthout  express  authority  from  the  legislature  a  m/umcipaliiy  can^ 
not  discowU  its  warrants  to  its  creditors  so  as  to  make  them  equiva- 
lent to  cash,  or  issue  warrants  for  more  than  the  sum  actually  due 
the  claimant ;  and  as  to  the  excess  they  are  void,  and  the  holder  will 
be  treated  only  as  the  equitable  assignee  of  the  valid  le^l  claim  of 
the  payee.'  To  give  a  warrant  validity,  it  is  essential  that  it  should 
be  delivered  to  the  person  entitled  thereto.' 

§  852.  Statntoiy  Bcqiilniauits  m  to  Vorm.  —  When,  by  statute  or 
charter,  provision  is  made  as  to  the  form  in  which  warrants  shall  be 
drawn,  such  provisions  come  within  the  general  rule  that  where  the 
statute  specifies  the  mamier  in  which  a  municipal  officer  shall  per- 
form an  act,  the  provisions  of  the  statute  operate  as  a  qualification 
or  restriction  upon  the  powers  of  the  officer.   H^ice,  when  the  statute 

■  (yDell  V.  ScraDtOD,  126  Mo.  App.  130  Cal.  403.    A  warrant  ia  not  "ia- 

IS.  sued"  until  it  is  delivered  to  the  person 

'  Shirk  V.  Pulaski  County,  4  Dillon  entitled  thenta.  A  forgeiy  of  tbe  in- 
C.  C.  209;  Goyne  v.  Ashley  County,  31  doisement  of  the  warmnt  by  the  au- 
Ark.  552;  Foster  v.  Coleman,  10  Cal.  ditor  and  a  wrongful  delivery  by  the 
278;  Qarku.  Dea  Moinea,  19  lona,  199;  auditor  to  another  person,  do  not  de- 
Bauer  *.  Franklin  County,  51  Mo.  205;  prive  the  creditor  of  hia  right  to  a  vahd 
Erskine  v.  Steele  County,  4  N.  Dak.  wanant  for  hia  debt.  The  fact  that 
339,  340,  quoting  text;  Kellogg  v.  the  creditor  has  a  remedy  by  action  on 
School  DLst.  No.  10,  13  Okla.  285;  the  auditor's  bond  will  not  preclude 
Municipal  Security  Co.  D.  Baker  County,  him  from  enforcing  this  right  by 
33  Or^.  338 ;  Amott  v.  Spokane,  mandamus.  The  remedy  on  the  bond 
6  Wash.  442;  Million  v.  Soule,  15  ia  not  adequate  to  compel  the  per- 
Waah.  261.  A  municipality  cajmot  formance  of  the  official  duty  of  the 
contract  for  services  and  agree  that  if  auditor.  American  Bridge  Co.  v. 
warrants  issued  in  payment  thereof  Wheeler,  36  Wash.  40.  A  county 
are  at  a  discount,  an  sdifitional  amount  treasurer  made  payments  on  the  bilb 
shall  be  issued  sufficient  to  cover  the  of  creditors  when  presented,  placed  the 
discount.  Erskine  v.  Steele  County,  bills  in  his  cash  drawer,  and  afterwards 
4  N.  Dak.  339,  347.  If  the  creditor  re-  from  time  to  time  fastened  packages  of 
ceiving  a  county  warrant  ia  obliged  to  the  bills  together  and  delivered  them 
sell  it  at  a  discount  in  order  to  convert  to  the  county  eommissiauers,  who 
it  into  cash,  the  county  is  not  liable  for  made  out  warrants  for  the  aggregat« 
the  difference  between  the  amount  amount  of  each  pEukage,  naming  one 
realised  and  the  amount  of  the  claim,  or  more  of  the  claimants,  adding  the 
Cleveland  County  v.  Beawell,  3  Okla.  words  "et  ai."  The  wansnte  were  not 
281.  delivered   to  the   several   persona   en- 

'  Commonwealth   c.  Crawford  titled  to  them  and  by  them  presented 

County,  20  Fa.  Co.  Ct.  Rep.  593.    If  to  the  county  treasurer.    It  was  held 

warrants  are  di%wn  and  executed  and  that  they  were  not  k^  warrants  for 

handed  to  a  person  to  be  delivered  to  payments  out  of  the  public  moneya  of 

the  payee,   and  are  by  that  person  thecountyin  the  treasurer's  hands,  and 
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prescribes  the  form  in  which  a  Warrant  shall  be  drawn,  the  statutory 
requirement  must  be  substantially  complied  with;  otherwise  the 
warrant  ]a  void.*  When  so  required  by  statute,  a  warrant  mutt  be 
aeaied,  and  if  not  sealed,  it  is  void.*  It  mvtt  be  aiffned  by  the  officer 
designated  in  the  statute.'  Other  requirements  as  to  ^e  form  of 
warrants  which  are  regarded  as  mandatory  and  which  result  in  in- 
validity for  non-compliance  are  provisions  that  warrants  ^lall  show 
on  their  fiice  that  they  are  made  payable  from  taxes  already  levied 
when  such  taxes  are  collected;*  that  they  shall  express  on  th^ 
tace  the  amount  levied,  and  appropriated  to  the  fund  oa  which  they 
are  drawn  and  the  amount  already  expended ; '  and  that  they  shall 
specify  the  purpose  for  which  they  are  issued.*    But  where  an  at- 

'  Lucas  V.  San  FrandBco,  7  Cal.  latioiu,  and  oidinaooea."  The  chief 
463;  Martin  v.  San  Francisco,  16  Cal.  buigesa  baa  no  power  over  wananta 
2S5.  When  the  atatuM  prcBoribes  the  and  caimot  in  effect  veto  them  by 
form  and  merely  provides  for  payment  directing  the  treasurer  to  refuse  to  pay 
out  of  any  moneys  in  the  fund  not  them.  Commonwealth  t>.  Diamond 
otherwise  appropriated  without  any  Nat.  Bonk,  fi  Pa.  Super.  Ct.  118;  Corn- 
provision  contemplating  payment  of  monweotth  n.  Sholtia,  24  Pa.  Super.  Ct- 
the  warrants  at  a  fixed  future  date,  an  487.  Signature  of  maiority  of  board  at 
instrument  directing  payment  al  a  fixed  trustees  of  school  district  held  to  be 
futwe  dale  three  years  after  issue  is  not  sufficient.  State  v.  Morton,  SI  S,  Car. 
a  compliance  with  the  statute,  and  is  323.  Where  a  warrant  is  ttgular  on  its 
not  entitled  to  the  benefit  of  another  face  and  is  tinned  by  the  amitlant 
■tatutorv  provision  making  warranta  auditor  instead  of  the  auditor,  it  will 
receivable  for  taxes.  Coler  v.  Sterhng,  be  presumed  that  the  assistant  auditor 
15  S.  Dak.  415,  tnpra,  |  851.  Re-  had  authority  to  act  in  the  atuence  of 
quirement  of  regietration  within  one  any  evidence  as  to  his  power.  Houaton 
year  of  issuance  construed  to  be  a  con-  v.  Stewart,  40  Tex.  Civ.  App.  499;  90 
dition  of  l^oi  voUdity  without  which  S.  W.  Rep.  49. 

warrants  were  of  no  effect  and  not  to  *  Colea  County  v.  Goehring,  209  111. 
operate  as  a  statute  of  limitations.    142. 

Ta}1or  V.  Chickasaw  County,  74  Miss.  •  Nat.  Life  Ins.  Co.  v.  Dawes  County, 
23.  67  Neb.  40. 

'  Smeltier  p.  White,  92  U.  8.  390;  '  Bmgham  County  v.  First  Nat. 
Preecott  «.  Gonser,  34  Iowa,  175;  Bank,  122  Fed.  Rep.  16;  Bayerque  v. 
Springer  v.  Clay  County,  35  Iowa,  San  Francisco,  I  McAllister,  175,  176; 
243.  Travelers  Ins.  Co.  v.  Denver,  11  Cola. 

•  VaUey  Bank  v.  Brodie,   9   Aris.   434,  439;  Raymond  v.  People.  2  Cdo. 


249.    A  statute  required  the  signature  111.  525;    Tunica  County  v.  Rhodes, 

of  warrants  by  the  head  of  the  "appro-  85    Hiss.  500;    Reeve  v.   Oshkosb,  33 

priate  department."     It  was  hela  that  Wis.  477.    Warrants  which  are  void  on 

the   clerk  of  council   and   all  officials  their  face  for  failure  to  comi^  with  a 


charged  with  details  pertaining  to  the  statutory  requirement  that  they  specify 

city     government     were     within    the  the  liability  for  which  they  are  cirawn, 

meaning  of  the  statute,  although  they  cannot    be   validated   by   niUfication, 

might  not  properly  be  said  to  be  heads  BioKham  County  v.  First  Nat.  Bank, 

of  departments.  Bailey  d.  Philadelphia,  122  Fed.  Rep.  16;    Glidden  v.  Hopkina, 

167  Pa.  St.  56e.    A  municipal  warrant  47  111.  525.    A  statutory  requirement 

given  in  payment  of  a  lawful  debt  in-  that  any  warrant  shall  show  on  its  face 

curred  in  the  ordinary  budneaa  affaire  "that  tne  city  council  has  directed  its 

of  the  municipality  is  not  within  a  iasuance  and  for  what  purpose"  does 

statute  requiring  the  chief  burgess  or  not  require  that  the  order  snail  specify 

mayor  to  sign  all  "by-laws,  rules,  regu-  the  special  fund  out  of  which  the  pay- 
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tempt  has  been  made  to  comply  with  the  statute  a  distinction  has 
been  drawn  between  the  im^lar  and  defective  exercise  of  the  power 
vested  in  the  officers  issuing  the  warrants,  and  the  doing  of  an  act 
in  excess  of  the  l^al  powers  of  the  corporation;  and  it  has  been 
held  that  where  the  warrant  shows  that  die  officers  attempted  to 
comply  with  the  requirements  of  the  statute,  the  fact  that  their  action 
is  not  in  strict  compliance  therewith  does  not  necessarily  invalidate 
the  warrant* 

§  853  (500).  Faysunt  and  Cancellation  of  Wvrants.  —  Payment 
by  the  treasurer  or  prop«  officer  of  a  municipal  corporation  of 
its  orders  or  warrants  ipeo  facto  extinguishes  them.  If  lent,  re- 
issued, or  put  into  circulation  again  by  the  officer,  after  be  has  once 
obtained  credit  therefor,  they  are  not  valid  securities,  not  even,  it 
seems,  in  the  hands  of  an  innocent  holder.' 

ment  u  to  be  m&de.  Minor  e.  Loggiiu,  Chemung  Countjr,  5  Denio  (If.  Y.),  517. 
14  Tex.  Civ.  App.  15,  17.  In  Chemung  Cajul  Bank  n.  Chemimg, 

'  In  Gray  v.  Peoria  Board  of  School  6  Denio  (N.  Y.),  617,  it  was  held  that 
Inspectors,  231  111.  63,  wananta  could  where,  without  any  fisudulent  intent, 
only  be  diswn  and  issued  against  and  in  the  holder  of  valid  county  orders  ex- 
anticipatioQ  of  the  collection  of  taxes  changed  them  with  the  treasurer  for 
already  levied  to  the  extent  of  seventy-  othen  which  were  in  fact  paid  but 
five  per  cent  thereof,  and  were  required  which  had  never  been  allowed  hini  in 
to  show  on  their  face  that  they  were  his  accounts,  the  debt  represented  by 
•o  drawn.  Warrants  were  issued  the  valid  orders  was  not  extinguished 
stating  that  they  were  in  "anticipation  and  was  sufficient  cause  to  support  a 
of  ta«8  of  1905."  It  was  held  that  settlement  with  the  county  allowmg  it. 
tlus  statement  furly  implied  that  the  If,  after  payment  of  warrants,  a  clerk 
trsuurer  should  pav  the  warrants  from  who  has  no  duty  or  authority  con- 
the  tax  (d  1905,  and  while  the  warrants  nected  with  the  redemption  of  them 
were  defectively  executed,  they  were  steob  ihem,  fraudulently  effaces  the 
not  wholly  void,  and  therefore  pay-  marks  of  cancellation,  and  puis  them 
ment  of  tne  warrants  out  of  the  tax  in  circulation,  the  municipiUity  is  not 
would  not  be  enjoined  at  the  suit  of  a  ItoAIe  to  a  purchaser  in  good  faith 
taxpayer  in  the  abaence  of  evidence  without  notice.  Dist.  of  Columbia  v. 
that  the  tax  had  not  been  levied,  or  Cornell,  130  U.  8.  055.  See  also 
that  the  warrants  exceeded  the  amount  McConnell  v.  Simpson,  36  Fed.  Rep. 
authorized  to  be  issued.  In  Nea]  750.  A  municipal  corporation  is  not 
Banking  Co.  c.  Chastain,  121  Ga.  600,  liable  for  the  increased  face  value  of 
it  was  neld  that  a  faUur*  to  register  warrants  which  tbe  clerk  has  fraudu- 
warranU  as  required  by  law  might  sub-  lectly  raised  after  issuance.  Chandler 
ordinate  the  payment  of  the  warrant  v.  Bay  St.  Louis,  57  Miss.  327.  A  pur- 
to  other  warrants  duly  r^;istered,  but  ohaae  by  the  county  treasurer'a  deputy, 
would  not  render  the  warrants  void,  who  performs  all  the  duties  of  the 
Statutory  form  of  county  warrants  held  office,  of  county  warrants  at  a  time 
to  be  dxreelory,  and  a  mere  departure  when  he  had  county  funds  in  his  hands, 
from  such  form  to  be  no  defence  to  an  which  he  did  not  account  for  at  the 
action  on  the  warrant.  Young  v.  expiration  of  his  term,  was  held  to  be 
Cunden  County,  19  Ho.  309.  a  payment  of  warrants  with  the  unac- 

'  Nashville  v.  Ray,  19  Wall.  (U.  8.)  counted  funds  rendering  the  warrants 
468,480;  Dist.  of  Columbia  t>.  Cornell,  void  in  the  hands  of  the  deputy's 
130  U.  S.  65S:  HcConnell  v.  Smpson,  transferee.  Allen  p.  HcCreary,  101 
36  Fed.  Rep.  750;  Allen  r.  McCreaiy.  Ala.  614.  County  warrants  which 
101  Ala.  £14;  Chonung  Canal  Bank  t>.  were  paid  by  tbe  treasurer  were  mia- 
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5  854  (501).     Bltjit  of  Action  on  Wunnti.  —  A  cr^itor  of  a  town 
is  not  bound  to  receive  an  order  on  the  treasurer,  but  may  sue  upon 

^aiA  and  he  settled  hia  accounts  with  question  were  pay&ble  in  the  order  of 
tlie  county  without  getting  credit  for  the  tneir  issuance  or  of  their  presentation, 
amount  so  paid.  It  was  held  that  the  and  not  in  the  discretion  of  the  pai^ 
warrants  were  extinguished,  and  that  ticular  officer  whose  duty  it  was  to  pay 
the  treasurer  could  not,  upon  their  them.  The  general  custom  of  the 
subsequent  discovery,  maintein  an  treasurer  of  a  city  was,  when  cunent 
action  theieon  against  the  county,  warrants  on  the  general  fund  payable 
The  remedies  of  the  treasurer  in  such  to  a  person  nam^  or  order  were  pre- 
case  discussed,  but  not  decided.  Lane  eented  to  him,  to  give  the  holder  the 
e.  Hunt  Ck)unty,  13Tex.  CHv.  App.  315.  amount  thereof  and  require  an  in- 
payment to  bearer  in  good  faith  held  to  dorsement  on  the  back.  This  was  done 
exonerate  the  county.  Sweet  v.  Carver  without  regard  to  the  order  of  the 
County,  16  llinn.  106.  Indictment  issuance  or  presentation,  and  without 
for  ^violation  of  statute  making  it  un-  r^ard  to  the  question  whether  tha 
lawful  for  a  cit;r  officer  to  buy  city  warraot  was  payable.  The  treasurer 
warrants,  see  Time  e.  People,  39  Cdo.  then  placed  the  warrants  in  his  cash 
473.  box  and  treated  them  as  cash  until 

The  question  whether  a  warrant  disposed  of  to  third  perw>ns.     When 

has  been  paid  is  often  one  of  intention,  several  warrants  had  accumulated,  they 

Bardsley  v.  Sternberg,  18  Wash.  612,  were  taken  from  the  cash  box  and 

raVg  on  rehearing,  17  Wash.  243,  cited  listed  on  a  separate  sheet.    The  original 

infra  more  fully.     A  check  ihu  draum  list,  after  being  copied  in  a  letter-press 

by  the  eowity  treasurer  in  'payment  of  book,  was  attached  to  the  warrants. 

wjrranU,  but  before  presentation,  with  The  warrants,  with  the  list  attached, 

due   diligence,   the   bank   upon   which  were  then  disposed  of  to  third  persona, 

the  checK  was  drawn  failed:     It  was  and   at   the   time    of   delivery    were 

held  that  the  check  was  not  payment  marked  "not  ptud  for  want  of  funds." 

of  the  warrants  until  paid,  and  that  the  Thej^  were  paid  for  at  par,  and  the  cash 

holder  of  the  warrants  was  entitled  to  received  placed  in  the  treasurer's  cash 

recover  thereon,  although  they  bad  box  from  which  the  warrants  were 

been    marked    paid.      Chambeia    v.  taken.    Sometimee  the  warrants  were 

Custer  County,  S  Idaho,  724;    Green  deposited    in    the    bank    where    the 

«.  Custer  County,  8  Idaho,  721.     A  treasurer  kept  the  dty  funds,  and  in 

clerk  of  a  county  treasurer,  during  the  such  case  they  were  treated  and  cred* 

tatter's  absence,  paid  a  county  warrant  ited  as  a  deposit  of  cash  and  the  bank 

which  was  not  yet  due,  because  other  sold  the  warrants  to  its  customers.    It 

prior  warrants  on  the  same  fund  had  was  held  that  lAsse  traruaetvyM  did  not 

not  been  paid.    The  clerk  was  ignorant  ihow  an  inXerU  to  pay  the  warranie,  and 

of  the  fact  that  the  warrant  was  not  that  the  warrants  were  not  invalid  in 

payable.     It  was  held  that  tha  county  the   hands  of  persons  to  whom  they 

treasurer  might  recover  the  amount  were  delivered  by  the  city  treasurer  or 

paid  from  the  person  receiving  it  upon  their  assignees.    The  reasons  inducing 

the  ground  of  mistake  in  fact,  the  pay-  the  court  in  reaching  this  decision  were 

ment  being  treated  as  invalid  because  that  the  warrants  were  paid  out  of 

made    contrary   to   law.      Honow   t>.  order   and    before    due    and    without 

Surber,  97  Ho.  155.  legal  authoritv  to  pay;   that  they  were 

A  course  of  dealing  may  be  entered  carried  as  casn;  that  the  city  received 

upon  by  the  treasurer  as  the  result  of  tiie  face  of  the  warrants  on  the  disposal 

ttoich   warrants  are  turned  over  to  of  them;    that  no  defalcation  by  the 

persons    or   banks    advancing    money  treasurer    was    shown,   and   that   the 

thereon  at  the  request  of  the  munici-  custom  was  known  to  the  finance  com- 

pality  or  its  treasurer,  and  when  such  mittee  of  the  city  and  the  city  comp- 

IS  the  case  and  under  the  peculiar  cir-  troller.    In  holding  that  the  warrants 

eumstancee  of  some  of  the  cases,  it  has  were  not  paid,  the  court  condemned 

been  held  that  the  transaction  did  not  the  practice.    Bardsley  v.  Sternberg,  18 

amount  to  payment  of  the  warrants,  Wa^   612,   rev'g  on   re-bearing,    17 

although  the  course  of  dealing  was  not  Wash.  243.    See  further  on  the  subject, 

to  be  commended.  Tacoma   «.    German    American    Sav. 

In    WaAinoton,    the    warrants    in  Bank,    IS    Wash.    294;     New    YoA 
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hia  original  cause  of  action.'  If  the  creditor  accepts  a  warrant,  lie 
is  charged  with  the  duty  of  presenting  it  to  the  treasurer  upon  whom 
it  is  drawn,  or  of  ailing  facts  which  excuse  presoitment,  before  he 
can  maintain  an  action  upon  it  A3  such  an  instrument  is  in  effect 
an  Older  hy  the  debtor  on  himself,  if  presented  and  payment  be  re- 
fused, the  town  is  liable  instantly  and  without  notice  of  non-pay- 
ment.' A  municipal  corporation  is  not  bound  like  a  private  person 
to  seek  its  creditor  to  make  payment  of  its  debt  Hence  no  action 
can  be  maintained  on  a  warrant  or  other  obligation  of  the  city  vrUh- 
ovi  a  premoua  demand.*   If  payment  of  the  warrant  is  not  restricted 

Security  &  Tnut  Co.  t>.  Tacoma,  21  fund  warrants  assigning  the  warrants 
Wash.  303.  to  him  for  the  benefit  of  the  special 

The  decision  of  the  Washington  fund.  He  can  only  ^o  into  the  market 
Supreme  Court  was  followed  by  the  and  buy  in  competition  with  others, 
Supreme  Court  of  Colorado  in  Hanitou  and  the  holder  is  entitled  to  have  his 
V.  First  Nat.  Bank,  37  Colo.  344;  86  general  fund  warrant  marked  "not 
Pac.  Rep.  75.  In  that  case  the  credit  paid  for  want  of  funds"  when  there 
of  a  town  being  tielow  par,  its  warrants  are  no  moneys  in  the  general  fund, 
were  at  a  discount.  Thereupon  the  although  the  treasurer  tenders  him 
town  treasurer  and  certain  of  the  the  amount  out  of  the  special  fund. 
citizens  presented  the  condition  of  State  v.  Young,  18  Wash.  21.  To  ttie 
affairs  to  a  bank  and  asked  its  assist-  same  effect,  State  «.  Bartley,  41  Neb. 
ance.    An  arrangement  was  made  that  277. 

the  town  should  keep  its  account  with  *  Exparte  Willis,  74  Ark.  408,  citing 
the  bank  exolusively,  and  that  when  text;  Benson  v.  Cannel,  8  He.  112; 
the  treasurer  brought  deposits  to  the  Willey  v,  Greenfield,  30  Me.  452.  But 
bank,  the  warrants  of  the  town  prop-  the  acceptance  of  a  warrant  issued  in 
eriy  indorsed,  stamped,  and  deposited  full  satiuaction  of  the  eiaim  has  been 
by  him  should  be  received  and  carried  held  to  estop  the  claimant  from  re- 
ad cash  or  credited  to  the  treasurer's  covering  the  difference  between  the 
account  as  cash  to  an  amount  not  amount  of  the  claim  and  the  amount 
exceeding  ten  thousand  dollars.  On  allowed,  particularly  where  a  memor- 
the  presentation  of  certain  legal  war-  andum  is  indorsed  upon  it  that  the 
rants  the  treasurer  stamped  them  as  amount  allowed  is  in  full  satisfaction 
"presented;  no  funds,"  had  the  holder  of  the  claim.  Ia  Plata  County  o. 
indorse  the  warrants,  and  gave  him  a  Mo^an,  28  Colo.  322. 
check  on  the  bank.  Thereupon  the  ■  Speer  v.  Kearney  County,  88  Fed. 
warrants  were  deposited  by  the  treas-  Rep.  749,  dting  text ;  Central  v.  Wil- 
urer  in  the  bank.  It  was  held  that  the  coxsen,  3  Colo.  £66;  Benson  v.  Cormel, 
transaction  did  not  disclose  a  payment  8  He.  112;  Pease  v.  Cornish,  19  Me. 
and  satisfaction  of  the  warrants;  that  191;  East  Union  v.  Ryan,  86  Pa.  459. 
they  had  not  been  cancelled  and  re-  In  Vamer  v.  Nobleborough,  2  Me.  121, 
issued  at  the  time  they  were  deposited  Mellen,C.  J.,  says:  "No suitable  reason 
with  the  bank,  and  that  they  were  can  be  given  why  a  town  should  be 
valid  in  its  hands.  Distinguishing  subjected  to  the  perplexity  of  costs  of 
HcConnell  v.  Simpson,  36  Fed.  Rep.  an  action  before  the  payee  of  an  order 
750.  will  do  his  duty  and  request  payment. 

A  statute  which  authorizes  the  State  .  .  .  There  is  an  implied  engagement 
treasurer  to  "invest"  moneys  belonging  to  conform  to  established  usage  and 
to  a  special  fund  in  the  purchase  of  present  the  order  for  payment."  As 
warrants  on  the  general  fund,  "at  the  to  mode  of  presentment  see  Steel  v. 
face  or  par  value  thereof,  without  re-  Davis  County,  2  G.  Greene  (Iowa), 
gard  to  mterest  due  thereon,"  doee  not  469;  Campbell  v.  Polk  County,  3  Iowa, 
authorize  him  to  tender  the  holders  of  467. 

general  fund  warrants  the  amount  '  PeUn  v.  Reynolds,  31  lO.  629; 
thereof  out  of  the  special  fund  and  Sibley  v,  Pine  County,  31  Uinn.  201; 
insist  upon  the  bolder  of  the  general  Taylor  v.  Now  York  City,  67  N.  Y.  87, 
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to  any  particular  fund,  it  is  not  necessary  in  an  action  against  the 
ci^  either  to  alle^  or  prove  that  the  munidpalUy  has  fundt  in  the 
treasury  to  pay  it.'  But  it  is  otherwise  when  the  warrant  is  payable 
only  from  a  particular  fund.  To  entitle  the  creditor  in  such  a  case 
to  remedy  by  action  or  mandamus,  it  is  necessary  for  the  plaintiff 
to  allege  and  prove  affirmatively  that  there  is  money  in  the  fund/ 
and  this  is  also  the  rule  when  the  warrants  are  only  payable  in  the 
order  of  presentation  and  registration.* 

The  general  rule  is  that  the  indorsee  or  transferee  of  a  warrant 
may  sue  thereon  in  his  own  name  as  the  holder  of  a  chose  in  action 
against  the  municipaUty; '  but  in  some  jurisdictions,  under  the  prac- 

reVg  5  Daly  (N.  Y.),  485;  O'Keeffe  v.  to    decline    to  pay  a  warrant  on  the 

New  York  Oty,  176  N.  Y.  297.  aff'g  ground  of  its  illegality,  see  Neal  Bank- 

86  N.  Y.  App.  Div.  626;    HoUhan  v.  logCo.  o.  ChaBtain,  121  Ga.  £00;  Evans 

New  York  Gty,  33  N.  Y.  Misc.  249;  r.  Bradley,  4  8.  Dak.  83;    Bechtel  *. 

Monteith    v.    Parker,    36    Oreg.    170;  Fry,  217  Pa.   591;    Wolf  v.  Oiler    16 

Dalrymple  V.  Whittingham,  26  Vt.  345.  Pa-   Co.   Ct.    Rep.    235;     Shattuck   r. 

Mandamtitv^ailieloeamipelthe-pay-  Kincaid,    31    Oreg.    37»,    399;     Gold- 

TnetU  of  a  warrant  duly  issued.     Wyker  smith  v.  Baker  City,  31  Oreg.  249. 

V.  Francis,  120  Ala.  509;    Somerville  '  Cosneraville  v.   Conneiaville  Hy- 

V.  Wood,  115  Ala.  63^  537;    Ward  v.  drsulic   Co.,    86    Ind.    184;     King   v. 

Forkner    (CaL),    50    Fac.    Rep.    713;  Frankfort,  2  Kan.  App.  530;   Interm^ 

Forbes  v.  Qrand  County,  23  Colo.  344 ;  tional  Bank  v.  Ftaoklin  County,  65 

Been^   v.    Irwin,    6   Colo,    App.    66;  Bio.    105   (overruling   Howell   v.    Rey- 

Neal  Banking  Co.  t>.  Chaatain,  121  Ga.  nolds  County,  51  Ho.  154);   AuU  Sav. 

500;    State  t>.  Adama,  161  Mo.  349;  Bank    v.    Lezington,    74    Ho.     104; 

Martin   v.    Clark.    135   N.    Car.    178;  Heffleman   v.    Pennington   County,    3 

Commonwealth  v.  Diamond  Nat.  Bank,  S.  Dak.  162;   Kane  v.  Hughes  County, 

9  Pa.  Super.  Ct.  US.    But  in  the  Fed-  12  8.  Dak.  438. 

eral  Courts,  mandamua  ia  an  auxiliary  '  Board  of  Education  v.  Foley,  88 

remedy  and   will   not  issue  tmtil  the  HI.  App.  470;    b.  c.  90  HI.  App.  494; 

rendition  of  a  judgment  in  an  action  on  Union  County  v.  Hason,  9  Ind.  97; 

the    warrant.       Chickaming    v.    Car-  Travelers  Ins.   Co.  v.  Denver.  11  Colo. 

Mater,  106  U.  S.  663-  Jerome  o.  Rio  434;    Hookaday  e.  ChaSee  County,  1 

Grande  County,  18  Fed.  Rep,  873.    Sea  Colo.  App.  362. 

Index,  Mandamui.  In  W(uhington,  no  *  Brannon  n.  White  Lake  Township, 
action  lies  on  a  warrant  and  the  remedy  17  S.  Dak.  83;  Stewart  «.  Custer 
is  exclusively  by  mandamut  to  compd  County,  14  S.  Dak.  155 ;  State  v.  Camp- 
payment.  Questions  of  fact  affectmg  bell,  7  B.  Dak.  568.  Bee  also  Western 
the  l^aJity  of  the  wamnt  may  be  Town  Lot  Q).  o.  Lane,  7  S.  Dak.  1;  B.c. 
tried  in  a  proceeding  or  action  for  on  rehearing,  T  S.  Dak.  599. 
mandamu».  Cloud  v.  Sumas,  9  Wash.  '  Kearney  County  e.  Irvine,  126 
399.  See  also  Abemethy  «.  Medical  Fed.  Rep.  689,  694;  Cnwford  County 
Lake,  9  Wash.  112.  But  in  Or<0Dn  it  t>.  Wilson,  7  Ark.  214;  Hills  Nat.  Bank 
is  held  that  the  remedy  by  mandamus  v.  Herold.  74  Cal.  603,  607;  People  v. 
under  an  ordinary  city  warrant  i^  not  Hall,  8  OdIo.  4S5;  Germania  Bank  ti. 
exclusive,  and  the  holder  may  sue  the  Trapnell,  118  Ga.  578,  580;  Campbell 
city  thereon.  Goldsmith  v.  Baker  n.  Folk  County,  3  Iowa,  467;  Clark  v. 
(^ty,  31  Okx.  249,  criticisiiiK  Goud  Dee  Moinee,  19  Iowa,  199;  Clark  «. 
t>.  Sumas,  9  Wash.  399,  and  saying  that  Polk  County,  19  Iowa,  248;  Emeiy 
that  ease  stands  alone  in  holding  that  «.  Uariaville,  56  Me.  315;  Int.  Bankv, 


remedy  on  an  ordinary  city  warrant  is  Franklin  County,  65  Ho.  lOS;  Dal- 
excluwvely  by  mandamui.  To  the  rymple  v.  Whittingham,  26  Vt.  345. 
effect  that  an  action  will  lie  on  a  city  The  question  ia  much  influenced  by 


warrant,  see  Conoersville  v.   Conners-   code    or   statutoiy    provinons    as   to 

ville  Hydraulic  Co.,  86  Ind.  184.  parties  and  forms  of  action  modifying 

As  to  the  power  of  the  city  treasurer  the  common-law  rules  as  to  choaes  ir 
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tice  which  there  prevails,  do  ri^t  of  actbn  exists  in  the  name  of  the 
as^gnee  and  he  must  sue  in  the  name  of  the  person  to  whom  it  is 
issued.'  But  when  a  judgmoit  is  recovered  against  the  municipality 
on  a  warrant,  the  judgment  as  a  gaieral  rule  does  not  alter  or  destroy 
the  priority  of  the  holder  of  the  warrant,  or  of  the  holders  of  other 
warrants  on  the  fund.  The  remedies  incident  to  the  debt  are  car> 
lied  into  the  judgment  and  are  not  lost  or  destroyed  by  merger;  * 
and,  on  the  oUier  hand,  the  rendition  of  the  judgmmt  does  not  en- 
title the  judgment  creditor  to  any  priority  over  warrants  which  are 
by  law  endtled  to  prior  payment.' 

ftction  and  tbe  proper  parties  plaintiff  Weet  v.  Foreman,  21  Ala.  400;  Savage 

to  sue  thereon.    Right  of  indorme  to  me  t>.  Matthews,  98  Ala.  £3^  537. 
or   enforce   by   Tnandamiu   tn   hia   own        '  United   Statea   v.   lung,   74   Fed. 

name,  see  Justices  v.  On,  12  Ga.  137;  Rep.  493. 

Floyd  County  e.  Day,  19  Ind.  450;  •  Grand  Coun^  v.  People,  16  Cdo. 
Dively  v.  Cedar  Falls,  21  Iowa,  665;  App.  21fi;  First  Nat.  Bank  v.  Morton 
KeUeyf.  Brooklya,  4Hill(N.  Y.),  263;  County,  7  Ean.  App.  73&.  When 
Mo68  V.  Oakley,  2  Hill  (N.  Y.),  265;  warrants  are  payable  in  the  order  of 
Clarke  v.  School  District,  3  R.  I.  199.  prteentment,  the  fact  that  a  warrant 
'  In  South  t>.  Cheshire,  13  Gray  duly  presented  is  sued  on,  and  a 
(Hass.),  318,  it  is  held  that  the  remedy  judgment  recovered  thereon,  does  not 
of  a  holder  of  a  warrant  is  by  action  in  destroy  the  priority  of  tbe  holder  and 
the  name  of  the  person  to  whom  it  is  judgment  creditor  arising  from  the  pre- 
bsued  as  in  tbe  ordinarv  case  of  a  suit  eentment.  United  Stetee  tt.  Jung, 
by  the  assignee  of  a  chose  in  action;  74  Fed.  Rep.  4S3.  Similariy  under 
the  assknee  cannot  sue  in  hia  own  auch  circumstances,  the  recovery  of 
name,  bee  also  Hyde  -v.  Franklin  judgment  does  not  enlarge  the  cred- 
County,  27  Vt.  185;  Taft  o.  Pittaford,  itor's  rights.  He  still  remans  only  en- 
28  Vt.  286,  289.  In  Pennaylvania,  it  titled  to  payment  of  his  debt  in  the 
is  held  that  an  order  to  pay  money  out  order  of  presentation,  and  does  not 
of  the  funds  of  a  municipality  is  not  a  acf^uire  &i^  right  te  payment  in  pri- 
paper  on  which  an  action  will  lie,  being  ority  to  warrants  previously  presented 
neither  a  bill,  nor  check,  nor  contract,  merely  by  the  fact  that  he  has  recov- 
nor  ft  satisfaction  of  thjB  original  in-  ered  a  judgment.  Grand  County  v. 
debtedneaa,  nor  a  n^tiable  instru-  People,  16  Colo.  App.  215.  When  the 
ment  upon  which  the  nolder  may  sue  statute  requires  the  treasurer  to  dis- 
in  his  own  name.  Dyer  v.  Covington  burse  moneys  only  on  warrants  drawn 
Township,  19  Pa.  200;  Allison  v.  by  the  local  authorities,  tlie  order  of 
Juniata  County,  50  Pa.  3S1 ;  East  the  oourt  directing  payment  is  a  suffi- 
Uniou  Township  v.  Ryan,  86  Pa.  459;  cient  warrant  to  the  treasurer.  United 
Haneval  v.  Jackson  Township,  141  Pa.  Stat«B  «.  lOng,  74  Fed.  Rep.  493. 
426;  O'Donnell  v.  Philadelphia,  7  When  payment  of  a  warrant  is  guaran^ 
Phils.  (Pa.)  234;  Snyder  v.  Bovaird,  teed,  there  can  be  no  recovery  against 
122  Pa.  442;  Commonwealth «.  Sholtis,  the  guarantor  until  the  warrant  has 
24  Pa.  Super.  Ct.  487.  But  where  a  been  presented  to  the  treasurer  as  re- 
contractor  for  an  improvement  gives  quired  by  statute  and  payment  refused. 
a  materialman  an  order  on  the  city  and  Germania  Bank  v.  Trapnell,  118  Ga. 
the  city  thereupon  issues  its  warrants  578;  Rochford  v.  School  Dist.,  19  S. 
to  the  materialman,  payable  to  him,  Dak.  435;  Greely  d.  McCoy,  3  S.  Dak. 
the  warrants  so  issuM  are  evidences  218.  A  wansnt  was  drawn  in  tbe 
of  indebtedness  which  will  support  an  ordinary  fonn  by  the  county  board 
action  b^  the  payee  who  need  not  sue  of  education.  It  recited  that  the  con- 
in  the  [vht  of  ttie  contractor.  Cole-  aideration  for  which  it  was  issued 
man  n.  New  Kenwngton,  140  Fed.  Kep.  was  property  "purchased  for  the  use 
684.  In  Alabama,  warrants  are  not  of  the  public  scbools  of  said  county" 
assignable  so  as  to  be  made  the  foun~  and  the  money  was  ordered  to  be  paid 
dabon  of  an  action  by  the  transferee,  "out    of   the    public    funds    for    the 
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§  855  (502).  Pnmmptloii  of  TalUlty  ud  UablUtr-  ~  County  and 
city  orders  signed  by  the  proper  offices  are  prima  facie  binding  and 
legal.  These  officers  will  be  presumed  to  have  done  their  duty.  Such 
orders  make  a  •prima  fade  cause  of  action.  Impeachment  must  come 
from  the  defendant' 

§856(487,503).  VarotUbOity;  Bights  of  Bona  Vido  HaldBn.— 
We  have  aheady  discussed  the  implied  power  of  a  municipality  to 
borrow  money,'  and  in  the  next  chapter,  in  treating  of  Municipal 
Bonds,  we  shall  discuss  the  power  of  the  municipally,  without  ex- 

y«ar  1899."  ImmndiAtely  before  the  School  Dists.,  7  Kan.  App.  796; 
ai^Tuitures  of  the  board  were  the  words  Hubbell  t>.  South  Hutchinson,  64  Kan. 
"issued  by  authority  of  and  payment  646;  Taylor  v.  Chickasaw  County,  74 
indimduaUy  gvaranittd  by."  It  waa  Miss.  23:  Cheeney  v.  Brookfield,  60 
held  that  the  individual  liability  of  the  Ho.  53;  Wiight  v.  Kinney,  123  N.  Car. 
■igneis  was  as  guarantors  only  and  618;  D  County  v.  Sauer,  8  Okla.  235; 
t^t  they  could  not  be  iu«d  as  makers  Crawford  v.  Noue  County,  8  Okla.  450, 
of  IJte  warrant;  that  the  warrant  was  465;  Goldantith  n.  Baker  City,  31  Oreg. 
the  instrument  of  the  board  and  not  of  249;  Frankl  v.  Bailey,  31  Ch^.  285; 
the  makers  as  individuals;  and  that  Bhattuck  v.  Kineaid,  31  Oreg.  379,  399; 
the  guarantee  was  merely  a  collateral  Seton  o.  Hoyt,  34  Oreg.  266,  277; 
undertaking.  Gennania  Bank  v.  Trap-  Edinburgh  Am,  Mtge,  Co.  v.  Mitchell, 
nell,  lis  Ga.  578.  On  a  sale  of  war-  I  S.  Dak.  593;  Merchants  Nat.  Bank 
rants  the  «Uer  guaranteed  that  th^  d.  McKinney,  2  S.  Dak.  106;  HefBeman 
were  "genuine  and  legally  issued."  It  v.  Fennin^n  County,  3  S.  Dak.  162; 
was  held  that  the  guarantee  covered  Kane  v.  Hughes  County,  12  3.  Dak. 
any  invalidity  arising  from  lack  of  438;  Stephens  t>.  Spokane,  11  Wash. 
BeB^B  as  required  by  statute.  Smeltier  41,  47,  quoting  text;  State  v.  Hutty, 
«.  White,  92  U.  S.  390.  39  Wash.  624;    Bigelow  v.  Washburn, 

'  WaU  V.  Monroe  County,  103  U.  S.  98  Wis.  653;  School  Dist.  No.  3  v. 
74;  Thompson  v.  Searcy  County,  57  Western  Tube  Co.,  5  Wyo.  185;  8.  c. 
Fed.  Rep.  1030;  Hamilton  County  d.  13  Wyo.  304;  Appel  v.  Stat«,  9  Wya 
Sherwood,  64  Fed.  Rep.  103, 107;  Speer  187, 197. 

D.  Kearney  County,  8B  Fed.  Rep.  749,  Such  debts  "do  not  stand  on  the 
756;  Rollins  V.  Rio  Grande  County,  90 '  footing  of  those  contracted  under  a 
Fed.  Rep.  575;  lake  County  v.  Keiene  speciaT  eondiiional  grant  of 
Rve-Cents  Sav.  Bank,  ■""  "  '    "        ■*■-"■   " ----        -«—    ■"    '- 


ty  V.  Keene  special  eonditumal  grant  of  power." 
i  Fed.  Rep.  Floyd  County  v.  Day,  19  Ind.  460, 
ley  County,    tupra;   People  v.  Mead,  34  N.  Y.  114; 


505,515;    Coffin  ».  Kearney  C ,_  _    

114  Fed.  R«p.  518;  Kearney  County  arUe,  chap.  xi.  J  393;  tupra,  {  866. 
V.  Irvine,  126  Fed.  Rep.  689;  Coffee  When  warrants  are  regular  on  their 
County  Com'rs  Court  v.  Hoore,  53  Ala.  face,  the  eitg  must  assume  Ae  burden  of 
26;  Grayson  v.  Latham,  84  Ala.  546;  proving  that  they  were  issued  coutiary 
Hills  National  Bank  v.  Herold,  74  Cot.  to  law  without  the  adoption  of  an 
603;  Mulnix  v.  Mutual  Ben.  L.  Ins.  ordinance  appropriating  money  to  pay 
Co.,  23  Coio.  81;  Lake  County  v.  them.  Hubbell  v.  South  Hutchinson, 
Standley,  24  Colo.  1,  15;  San  Juan  64  Kan.  645.  But  a  paper  purporting 
Countv  V.  Oliver,  7  Colo.  App.  515;  to  be  a  municipal  warrant  does  not 
Neal  Banking  Co.  v.  Chostain,  121  Ga.  prove  itaetf.  To  establish  a  right  to 
500;  People  d.  Johnson,  100  III.  537;  recovery  thereon,  it  is  necessai^  to 
Hamilton  v.  Newcastle  ft  D.  R.  Co.,  9  prove  the  signature  in  the  ordinary 
Ind.  359;  Floyd  County  r.  Day,  19  manner  when  the  execution  of  the 
Ind.  450;  Conneraville  e.  Connersville  warrant  is  put  in  issue  by  the  pleadings. 
HydiauUc  Co.,  86  Ind.  184;  Clark  r.  Apache  County  e.  Barth,  177U.S.53S, 
DesMoines,  19 Iowa, 199,211;  Leaven-  rev'g  6  Ariz.  13.  See  also  Robertson 
worth  County  v.  Keller,  6  Kan.  610;  c.  Alameda  library  Trustees,  136  Cal. 
Walnut  Township  v.  Jordan,  38  Kan.  403. 
662;     Buffalo    School-Fum.    Co.    «.        ■  Ante,  {{ 278-293. 
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press  grant  of  authority  to  do  ao,  to  make  and  deliver  negotiable 
instruments.*  Tlie  questitm  whether  there  is  any  implied  power  in 
the  officers  of  a  town,  county,  or  dty  corporation  to  issue  warrants 
or  orders  which  shall  be  free  from  equities  in  the  hands  of  holders 
has  been  disposed  of  by  a  long  line  of  decisions  which  denies  to 
these  warrants  or  orders  the  principal  attribute  of  negotiability,  viz., 
freedom  in  the  hands  of  bona  fde  transferees  from  equities  m  favor 
of  the  municipality.  This  result  is  arrived  at  as  much  by  reason  of 
the  purpose  or  object  intended  to  be  attained  by  these  instruments 
as  by  a  consideraticm  of  the  lack  of  power,  inherent  or  implied,  on 
the  part  of  municipalities  to  make  and  issue  negotiable  instruments 
without  clear  statutory  authority  therefor.  Such  warrants  or  orders, 
drawn  for  ordinary  municipal  expenses,  are  not  intended  to  have  the 
qualiiies  of  commercial  paper,  but  are  instruments  authorized  for 
convenient  use  in  conducting  the  current  and  ordinary  business  of 
the  corporation  and  as  a  means  of  anticipating  its  ordinary  revenue. 
It  would  overwhelm  municipalities  with  ruin  to  hold  that  such  war- 
rants or  orders  have  the  qualities  of  negotiable  paper,  especially  that 
quality  which  protects  an  innocent  holder  for  value  from  defences 
of  which  he  has  no  notice,  actual  or  constructive.  All  holders  of 
such  warrants  or  orders,  even  when  payable  to  order  or  bearer,  stand 
in  the  shoes  of  ihe  payee,  and  their  rights  and  remedies  are  often 
ess^itially  different  from  those  of  the  holders  of  authorized  negoti- 
able municipal  bonds.  Such  is  the  sound  doctriae,  and  such  is  the 
doctrine  of  the  authorities  without  exception,* 

■  Pott,  ({  874-SS7.  V.  East  H&rtford,  70  Conn.  18,  eitjng 

'  The  Flo:rd  Acceptances,  7  Wall,  text;   People  v.  Johnson,  100  lU.  537; 

(U.  S.)  666;   Carroll  County  D.  United  Moirisonn.  Austin  Stat«  Buik,  213  111. 

States,  18  Wall.  (U.  8.)  71;   NashviUe  472;    Conneisville  v.  ConnerHville  Hy- 

e.  Ray,  19  WaU.  (U.  S.)  468;  Wall  v.  draulic  Co.,  86   Ind.    184;    Davis  v. 

Monroe  County,  103  U.S.  74;  Ou&chita  Steuben  School  Township,  19  Ind.  App. 

County  V.   wblcott,    103   U.   8.   M»;  6B4;  Hammond  e.  Evuu,  23  Ind.  App. 

Ottawae.Nat.  Bulk,  105  U.S.  342, 345;  501;  Clark  v.  Dea  Moines,  19  Iowa,  109, 

Dist.  o(  Columbia  v.  ComeU,  130  U.  3.  211,  214;    Clark  v.  Polk  County,  19 

S55,  661;    Shirk  r.  Pulaski  County,  4  Iowa,  248;    First  Nat.  Bank  v.  Gates, 

Dillon  C.  C,  209,  213;  United  States  v.  06  Han.  505:    Qarfield  Township  s. 

Miller  County,   4   Dillon  C.  C.   233;  Crocker,  63  Kan.  272;    Sturtevant  v. 

Thompson  v.  Searcy  County,  57  Fed.  Liberty, 46Me.457;Enier7ti.Mariaville, 

Rep.  1030;   Watson  v.  Huron,  97  Fed.  66  Me.  315;    Pcrkina  v.  MiUord,  59  Me. 


Rep.  449;  Coleman  r.  New  Kenungton,  315,316;  Husserc.  Sibley,  06  Me.  192, 
140  Fed.  R«).  084;  Allen  r.  McCre&rv,  ig0;^Bi8ons  v.  Monmoutli,  70Me.  262, 
101  Ala.  614;  £x  parte  Willis,  74  Ark.  264;  Smithr.  Cheshire,  13Gray  (Mass), 


498;    People  v.   County,   11  Cal.   170;  318;    Cheshire   v.   Howland,    13   Gray 

People  «.  Gray,  23  Cat.  126;    76.447;  (Mass.),  321,  323;    Miner  c.  Vedder,  66 

Shakespear    v.    Smith,    77    Cal.    638;  Mich.  101;  Field ».  Highland  Park,  141 

Bank  ot  Santa  Cnu  County  v.  Bartlett,  Mich.  09;  Matthis  v.  Cameron,  62  Mo. 

78  Cal.  301;    People  c.  Rio  Grande  504;  School  Dist.  o.  Stough,  4  Neb.  357; 

County,  II  Colo.  App.  124;   People  v.  State  v.  Cook,  43  Neb.  318;  Hartley  v. 

Hall,  S  Colo.  486,  citing  t«xt;  Goodwin  State,  63  Neb.  310,  335;    Halsteod  o. 
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§  857  (504).  DsfoaoM;  IitoppvL — A  municipal  corporation  M 
not  estopped,  after  a  warrant  upon  its  treasury  has  been  issued,  to 
set  up  die  defence  of  idtra  viret,  or  Jravd,  or  vxird  or  failure  of  con- 
aideration.^    A  city  may,  where  the  remedy  at  law  b  inadequate, 

Hajrar,  Ac  of  New  York,  5  Barb,  municipality  is  void,  w&rrants  iaaued 
(N.  Y.)2I8,  ftTdSN.  Y.  430-  Wright  to  aatiefy  the  judpnent  are  also  void. 
V.  Kiimey,  123  N.  Car.  618;  McFeetera  State  v.  Tanner,  45  Wash.  348. 
V.  Blankensbip,  123  N.  Car.  651;  By  the  Civil  Code  of  Coii/oroia,  the 
Capital  Bank  r.  School  Dist.,  1  N.  Dak.  only  equitiee  to  which  a  non-negotiable 
479;  Goose  River  Bonk  n.  Willow  Lake  instrument  ia  subject  are  "equities 
School  Township,  1  N.  Dak.  26,  and  defences  existing  in  favor  of  the 
citing  text;  Erskine  v.  Steele  County,  makerat  the  time  of  the  indorsement" 
4  K.  Dak.  33S;  Gihnan  o.  Gilbr,  8  or  transfer.  Hence,  it  was  held  that  a 
N.  Dak.  627;  Crawford  v.  Noble  warrant  delivered  to  a  contractor  as 
County,  8  Okla.  450;  Kell(^g  tj.  School  part  payment  of  the  contract  price 
Dist.,  13  Okla.  2S5;  Jack  n.  Wichita  pursuant  to  architect's  certificate  duly 
Nat.  Bank,  17  Okla.  430;  89  Pac.  B£p.  made,  and  assiKned  by  the  contractor, 
319;  Goldsmith  v.  Baker  City,  31  Or^  is  not  affected  by  notices  of  claimB  of 
249, 2S2,  citing  text;  Frank!  v.  Bailey,  materialmen,  die.  given  after  the 
31  Oreg.  285;  Klamath  County  b.  assignment,  nor  is  it  aSected  by  the 
Leavitt,  32  Or^.  437;  Livingston's  subsequent  default  of  the  contractor 
Appeal,  9  Pa.  Super.  Ct.  110;  Living-  in  proceeding  with  the  completion  of 
Bton  ti.  School  Board,  15  Pa.  Super.  Ct,  the  work.  Long  Beach  School  IMst.  v. 
358;  Commonwealth  V.  Sholtis,  24  Fa.  Lutge,  120  Cal.  409. 
Super.  Ct.  487,  489;  HubbeU  o.  Custer  >  Thomas  v.  Richmond  (scrip  to 
Gty,  15  8.  Dak.  65;  Loomis  u.  Brown  circulate  as  money),  12  Wall.  (U.  S.) 
County,  15  8.  Dak.  606;  Hyde  v.  349;  Webster  County  i>.  Taylor,  19 
Franklin  County,  27  Vt.  185;  West  Iowa,  117;  Clark  «.  Dee  Homes,  19 
Philadelphia  'Ktte  Co.  r.  Olympia,  19  Iowa,  109;  Clark  v.  Polk  County,  19 
Wash.  150;  Hubbard  e.  Lyndon,  28  Iowa,  248;  Hodges  v.  Buffalo,  2  Denio 
Wis.  674;  School  Dist.  v.  Western  (N.  Y.),  110;  Halatead  o.  New  York,  3 
Tube  Co.,  5  Wyo.  185.  "To  invest  N,  Y.  430;  Brown  v.  Utica,  2  Barb. 
such  documents  with  the  character  of  (N.  Y.)  104;  Anthonys.  Adams,  1  Met. 
commercial  paper,  BO  as  to  render  them  (Mass.)  284,  286;  Commonwealth  v. 
in  the  hands  of  bona  fide  holders  Sholtis,  24  Pa.  Super.  Ct.  487  dting, 
absolute  obligations  to  pay,  however  text;MumcipalSec.Go,ii.BakerCounty, 
irregularly  or  fraudulently  isaued,  is  an  33  Or««.  338;  HubbeU  v.  Ouster  Gty, 
abuse  of  their  true  character  and  pur-  15  S.  Dak.  55.  See  also  case*  cited 
pose.  It  has  the  effect  of  converting  a  above  to  {  856.  The  allowance  of  a 
municipal  organization  into  a  tradmg  claim  by  a  county  board  is  not  final 
company,  and  puts  it  in  the  power  ol  and  conclusive.  Such  allowance  is 
corrupt  officiate  to  involve  a  political  ■prima  /aeie  evidence  of  the  correctness 
community  in  irretrievable  bankruptcy,  of  the  claim;  "but,"  saya  Kingjium, 
No  such  power  ought  to  exist,  and  m  0.  J.,  "the  settlement  of  an  account  by 
our  opinion  no  bucd  power  does  legally  the  county  board  is  not  more  sacrea 
exist,  unless  conferred  by  legislative  than  a  settlement  made  by  individu^s." 
enactment,  either  express  or  clearly  The  court  therefore  held,  and  properly 
implied."  Per  Hr.  Justice  Bradley  in  so,  that  the  allowance  of  a  claim  by  the 
Nashville  v.  Ray,  19  Wall.  (U.  B.)  468,  county  was  not  an  adjudication  in  the 
477.  sense  that  it  would  conclude  the  county 

A  dty  borrowed  money  on  time  and  as  to  the  amount  allowed  when  sued 
pledged  as  security  checks  or  wart«nts  upon  the  warrant  drawn  in  purauance 
on  the  city  treasury.  The  pledgee  sold  oiauchallowance.  Leavenworth  County 
the  warrants  before  maturity  of  the  v,  Keller,  6  Kan.  510;  Nashville  r.  Ray, 
loan.    Itwasheldthat,inaamuGhastbe  19  Wall.  (U.  S.)  468;  Shirk  v.  Pulaski 

Sledgee  had  no  power  to  sell  before  County,  4  Dillon  C.  C.  209;  Cheeney 
efault,  the  purchaser  acquired  no  v.  Brookfield,  60  Mo.  53;  potCj  chap, 
title  to  the  warrante  as  agunst  the  xxxii.  But  see  as  to  the  rule  m  tfeu> 
city.  Nashville  v.  Ray,  10  mil.  (U.  8.)  York,  where  it  is  held  tiiat  the  allow- 
4^,  481.     If  a  judgment  against  a  ance  of  a  claim  against  a  municipality 
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maintain  a  bUl  in  equity  to  cancel  warrants  illegally  issued.'  Tax- 
pajrers  maj  enjoin  the  issue  of  illegal  warrants  or  scrip.'    It  has 

....      When,  by_  promiaeg  to  pay  or 

—  —  — _ 3   decided,   otber  misrepresentations,  a  city  miJuced 

if  it  is  witnin  the  jurisdiction  of  the  the  holders  of  warrants  to  refrain  from 
auditing  board,  Osterhoudt  v.  Rigney,  acting  until  the  debt  for  which  void 
9S  N.  ¥.  222 ;  Nelson  v.  Mayor,  £c.  of  warrants  were  issued  was  barred  by  the 
New  York,  131  N.  Y.  4;  People  v.  statute  of  limitations,  the  city  was 
Clarke,  174  N.  Y.  259.  Warrants  may,  held  to  be  estopped  to  plead  the 
it  seems,  be  ugurioue.  Clark  v.  Det  invalidity  of  the  warrants.  Hubbell  t>. 
Hoinea,  19  Iowa,  109;  potl,  }  867,  note.  South  Hutchioaon,  64  Kan.  645. 

When  warrants  are  issued  for  an  '  Coffee  County  Com'rs  Court  v. 
illegal  purpose  to  the  knowledge  of  the  Moore,  53  Ala.  25,  citing  text;  Pulaski 
payee,  a  recital  therein  that  they  are  County  v.  Lincoln,  9  Ark.  320;  Web- 
issued  for  a  lawful  purpose  does  not  ster  County  v.  Taylor,  19  Iowa,  117; 
eatop  the  city  from  disputing  their  Paris  Tp.  Tra.  o.  Cherry,  8  Ohio  3t.  564; 
validity  in  a  smt  by  a  bona  fide  indoisee  Glastenbur^  o.  McDonald,  44  Vt.  450. 
for  value  who  bad  no  notice  of  the  In  Misti&svp'pi,  a  board  known  as  the 
ill^ality;  the^r  are  subject  in  his  hands  board  of  police  are  authorized  by  law 
to  all  the  equities  of  the  dty  against  to  audit  and  allow,  upon  due  proof,  all 
the  original  payee.  Watson  v.  Huron,  claims  against  the  county;  and  coun- 
97  FecT  Rep.  449.  When  a  county  is  ties  in  that  State  cannot  be  sued  di- 
prohibited  Irom  issuing  warrants  ex-  recti};.  The  action  of  the  board  in 
ceeding  85  per  cent  of  the  tax  levy  allowing  claims  for  matters  of  county 
against  which  they  ate  drawn,  a  war-  charge,  and  in  ordering  warrants  to 
rantissuedinexceas  thereof  is  void,  and  issue  therefor,  is  final  and  conclusive 
an  indorsement  on  the  warrant  of  a  on  the  comity,  in  the  absence  of  fraud, 
false  statement  of  the  amount  of  the  until  it  is  reversed  or  vacat«d.  Carroll 
levy  which  makes  the  warrant  on  its  ti.  Tishamingo  Police  Board,  28  Miss. 
face  appear  to  be  within  the  statutory  38.  But  the  weight  of  authority  is 
limit,  does  not  estop  the  county  from  otherwise.  Shirk  c.  Pulaski  County, 
asserting  ita  invalidity.  National  Life  4  Dillon  C.  C.  209. 
Ins.  Co.  *.  Dawes  County,  67  Neb.  40.  Effed  of  iaauing  new  ordtrt  for  old. 
See  also  Bacon  v.  Dawes  County,  66  See  Clark  v.  Des  Moines,  19  Iowa,  199; 
Neb.  191.  A  warrant  was  void  because  Chemung  Canal  Bank  v.  Chemung 
it  was  issued  without  consideration  and  County,  S  Denio  (N.Y.),  517;  Lake  v. 
was  in  excess  of  the  corporate  powers.  Williamsburgh  Trustees,  4  Denio  (N. 
It  was  held  that  neither  the  original  ¥.).  520;  Shirk  v.  Pulaski  County,  4 
issue  of  the  warrant  nor  it«  renewal  by  Dillon,  C.  C.  209. 

an  issue  of  new  warrants  after  transfer  On  warrants  or  orders  the  ttalvie  of 
to  a  bona  fide  holder  estopped  the  limitatione  doea  not  b^in  to  nm  until 
village  from  denying  liabihty  when  ^yment  is  denied.  Justices  of  Bibb 
sued  oy  a  bona  fide  purehaser.  Field  e.  Co.  Inferior  Court  v.  Orr,  12  Ga.  137. 
Highland  Park,  141  Mich.  69.  See    CarroU    v.    Tishamingo    County 

But  it  has  been  held  that  a  munid-  Board  of  Police,  28  Miss.  ^;  De  Coi^ 
pality,  by  executing  warrants  appai^  dova  ti.  Galveston  (bonds),  4  Tex.  470; 
ently  regular  on  their  face  and  inducing  Kenosha  ti.  Lamson  (coupons),  9  Wall, 
lenders  or  investors  to  advance  money  (U.  S.)  477;  tti-pra,  i  856,  note;  Baker 
on  or  buy  them,  is  estopped  from  deny-  v.  Jolmson  County,  33  Jowa,  151.  In 
ing  their  validity  or  effect  on  the  N^aaka,  county  warrants  are  not 
ground  that  in  tneir  execution  or  in  within  the  limitation  statutes.  Brewer 
the  preliminary  proceedings  which  v.  Otoe  County,  1  Neb.  373. 
warranted  their  execution,  its  officers  '  Colbum  v.  Chattanooga  (Tenn.), 
failed  to  comply  with  some  law  or  rule  17  Am.  Law  Reg.  m.  s.  191;  potl, 
of  action  relative  to  the  mere  time  or  {{  1579,  1586.  A  taxpayer  cannot 
manner  of  their  procedure  with  which  enioin  the  payment  of  a  a/wtl]/  warrant 
they  might  have  complied,  but  which  where  he  has  a  complete  and  adequate 
they  carelesal;^  or  negligently  disre-  remedy  at  law  by  appeal  to  the  di»- 
garded,  e.  g.,  issuing  warrants  at  an  trict  court  from  the  allowance  of  the 
adjourned  or  special  session  of  a  board,  claim.  Ta^or  v.  Davey,  55  Neb.  153, 
Speer  v.  Kearney  County,  88  Fed.  Rep.  dvtinguiahmg  Ackerman  v.  Thummel, 
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abo  been  held  that  if  money  be  paid  under  a  void  warrant  issued 
for  an  unauthorized  debt,  such  money  may  be  recovered  by  the 
municipahty  as  for  money  had  and  received  to  its  use.' 

§  858.  Truist«r  and  AsslgiiiiwiLt;  Iqvltlai  between  floeeeulTe 
Holdera. — Althou^  ordinary  municipal  warrants  are  not  negotia- 
ble instruments  in  the  sense  that  a  bona  fide  holder  takes  them  free 
from  any  equities  or  defences  available  to  the  municipality,  they 
are  so  far  negotiable  or  assignable  that  they  may  be  trantferred  by 
delivery  when  payable  to  bearer,  or  by  indoTBement  and  delivery 
when  payable  to  a  specified  person  or  his  order.'  The  capacity 
of  being  transferred  by  indorsement  and  delivery  is  the  only 
negotiable  characteristic  which  the  courts  concede  to  municipal 
warrants  with  any  degree  of  unanimity.  In  other  respects,  whilst 
there  are  coses  which  have  determined  the  rights  and  interests 
of  the  parties  in  municipal  warrants  upon  the  theory  that  they 
are  negotiable  in  their  character,  except  that  they  do  not  pos- 
sess the  attribute  of  freedom  from  defences  or  equity  in  favor 
of  the  maker  in  the  hands  of  boiia  jide  hoklers,  yet  these  deci- 
sions seem  to  be  contrary  to  the  wei^t  of  authority.    Even  with 

40  Neb.  95,  where  the  iasuance  ajid  ment.      This    qu&lity    rendeis    them 

paymeot  of  a  county  warrant  was  ea-  more  convenient  for  the  puipoees  of 

joined,  but  the  statute  did  not  au-  the  holder,  and  has  undoubtedly  led 

thoiize    any    appeal    by    a    taxpayer  to  the  idea  so  frequently,  but  as  we 

whose  only  adequate  remedy  there-  think    erroneously,  entertained,  that 

fore  was  by  injunction.  they    are    invested    with   that   other 

'  National  Surety  Co.  v.  State  Sav.  chara^iteriBtic:  of  commercial  paper,  — 

Bank,  156   Fed.   Rep.   21;    Clark   v.  freedom  from  all  legal  and  equitable 

School    Dist.    No.     16,   84    Ark.   516;  defences  in  the  bands  of  a  bona  fide 

McDonald's  Admx.  V.  Franklin  County,  holder."     Per  Hr.   Justice  Bradley  in 

125  Ky.  205;  100  S.  W.  Rep.  861 ;  W^  Nashville  u.  Ray,  19  Wall.  (U.  a)  468, 

eter  t>.  Douglas  County,  102  Wis.  181.  478.     But  in  an  action  on  a  warrant, 

But  no  recovery  back  can  be  had  from  the  plaintiff's  possession  of  a  warrant 

6oTuij!d«  purchasers  of  illegal  or  fraudu-  whicn  is  payaole  to  another  person 

lent  warrants  who  took  them  in  good  "or  order, '  is  not  sufficient  to  sustain 

faith  and  collected  the  money  in  ipio-  a  judgment  for  the  plaintiif  without  in- 

rance  of  the  fraud  or  illegality.    Wd^  dorsement    or    other    proof    of    title. 

Hter  V.  Douglas  County,  102  Wis.  181.  School  Dist.  v.  Reeve,  56  Ark.  68. 

'Hashville  v.  Bav,  19  Wall.  (U.  S.)         In  People  v.  Gray,  23  Cal.  125,  it 

4S8,  478;   Wall  v.  Monroe  County,  103  was  held  that  a  warrant  drawn  by  the 

U.  S.  74;    Watson  v.  Huron,  97  Fed,  county    auditor    upon    the    treasurer 

Hep.  449;   Mills  Nat.  Bank  v.  Herold,  payable  to  A  or  bearer  does  not  possees 

74  Cal.  603 ;    Gereiania  Bank  v.  Trap-  the  quality  of  negotiable  paper  so  as 

nell,  118  Ga.  578,  580;   Wright  v.  Km-  to  make  it  tnmrferable  by  deUvery. 

ney,    123   N.   Car.    618;     Crawford   v.  See  also  Martin  v.  San  Francisco,   16 

Noble  County,  8  Okla.  450;   HefHeman  Cal.  285.     But  this  decision  seems  to 

V.  Pennington  County,  3  S.  Dak.  162.  have  been  departed  from  in  the  later 

"Custom  and  usage  may  have  so  far  case  of  Mills  Nat.  Bank  o.  Herold,  74 

assimilated  them  to  regular  commercial  Cal.  603, 606,  and  is  in  conflict  with  the 

paper  as  to  make  them  n^otiable,  that  general  course  of  decision. 
IB,  transferable  by  delivery  or  indoise- 
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respect  to  the  transfer  of  municipal  warrants  it  has  been  held  that 
the  l^;islatiire  may  deprive  them  of  all  attributes  of  negotiability  as 
by  enacting  that  warrants  shall  only  be  paid  to  the  payee  named  in 
them,  his  legal  representative  or  his  assignee,  by  a  writing  in  a  form 
prescribed  by  statute,  and  that  no  bank  asugnment  shall  confer  any 
title.!  Ordinaiy  warrants  drawn  by  one  officer  upon  another  officer 
of  the  same  corporation  are  ttU  hUla  of  exchange,  as  such  bills  involve 
the  idea  of  two  parties,  but  are  orders  by  the  corporation  on  itself, 
—  mere  directions  to  the  treasurer  to  pay  the  amount  to  the  bearer.* 
When  a  warrant  is  paytAle  from  a  apedfie  fund,  it  la  further  deprived 
of  any  nc^tiable  character  by  reason  of  the  fact  that  its  payment  is 
dependent  upon  the  sufficiency  of  the  fund,  and  it  does  not  constitute 
an  absolute  and  certain  promise  to  pay  such  as  ia  required  to  bring 
an  instrument  within  the  rules  of  the  law  merchant  applicable  to 
bills  of  exchange  and  promissory  notes.*  The  fact  that  warrants  are 
transferable  by  indorsemoit  and  delivery  does  not,  according  to  the 
wei^t  of  authority,  confer  upon  the  person  in  whose  possession  they 
may  be  the  right  and  power  to  transfer  them  free  from  equities  af- 
fecting his  title.  Id  other  words,  not  only  are  municipal  warrants 
subject  in  the  hands  of  a  bona  fide  purchaser  to  any  equities  and 
defences  in  &vor  of  the  municipality,  but  the  title  of  such  bona  fide 
purchaser  is  also  subject  to  any  equities  in  favor  of  persons,  who 
may  have  a  better  right  or  title  thereto  than  the  person  from  whom 

>  Isenhour  v.  Barton  County,  190  Polk  County,  Ifi  lows,  247;  Haaey  v. 
Ho.  163.  In  this  case  the  court  aid  not  White  Pigeon  Beet  Sujnir  Co.,  1  Douk. 
consider  whether  the  statute  applied  (Micb.)  190;  Miner  o.  Vedder,  66  Mich, 
to  warrants  isBUed  before  as  wm  as  101;  State  d.  Cook,  43  Neb.  318^  Fair- 
after  its  enactment.  Under  this  child  v.  Ogdensburgh,  C.  &  R.  K.  Co., 
statute  an  assignment  which  is  not  1£  N.  Y.  337;  BuU  v.  Sinu,  23  N.  Y. 
made  in  the  statutory  form  is  ineSeot-  570,  572;  Miller  v.  Thomson,  3  Man. 
ual  to  transfer  legal  title.     State  v.  &  Or.  576. 

Harruon,  99  Mo.  App.  57;   72  S.  W.        ■  Bayerque    r.    San    Francisco,    1 

Rep.   469.     But  although  the  aaaga-  McAllister,  175;    Martin  v.  San  Fran- 

ment  is  in  blank  and  not  in  the  form  cisoo,  16  Cal.  285 ;  Morrison  v.  Austin 

required  by  the  Missouri  statute,  and  State  Bank,  213  111.  472,  rev'g  113  HI. 

notwithstandii:^  the  provision  d  the  App.   651;    Delfosse  v.   Metropolitan 

statute   that   '"no   blank   indorsement  Nat.  Bank,  98  111.   App.   123.     When 

shall  transfer  any  right  to  a  warrant,"  the  statute  provides  that  instruments 

the  assignee  acquires  by  delivery  and  in  writing  whereby  one  person  acknowl- 

possession  ot  iiuiicia  of  ownersmp  an  edges  any  sum  to  be  due  to  any  other, 

equitable  title   which   will   sustain  an  ah^  be  taken  to  be  due  and  payable 

action  against  a  wrong-doer  for  con-  to  the  person  to  whom  such  wrtUng  is 

versiaa  ol  the  warrant.    Craig  t>.  Mason,  made  and  assignable  by  indorsement  as 

64  Mo.  App.  342.  bills  of  exchange  are,  and  authorise  the 

'  Tensas  Police  Jury  v.  Britton,  15  assignee  to  sue  in  his  own  name,  a  city 

WaU.  (U.  S.)  566;  Nashville  v.  Ray,  19  warrant  is,  by  virtue  thereof,  a  n^u- 

Wall.  (U.  S.)  468;   Ez  parte  Willis,  74  tiable  instrument,  and  an  alU^tion  of 

Ark.  498;   86  S.  W.  Rep.  301,  quoting  consideration  is  not  oeoessaty  in  an 

text;    Dana  v.  San  Frandsco,  19  CaL  action  thereon.    Traveleis  Ins.  Co.  v. 

486;   Justices  v.  Orr,  12  Ga.  137;   Peo-  Denver,  U  Colo.  434. 
pie  V.  Johnson,  100  111.  537;   Clark  v. 
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he  recdvea  them.'  But  although  the  title  of  a  bona  fide  purchaser 
is  subject  to  equities  in  favor  of  persons  having  a  prior  right  thereto, 
if  the  holder  or  owner  of  a  warrant  permits  a  situation  to  arise  which 
justifies  the  later  purchaser  in  relying  on  the  indicia  of  ownership 
in  the  person  from  whom  he  receives  the  warrant,  the  true  owner 
will  be  estopped  to  assert  his  superior  right.'    In  some  cases  it  has 

'  After  ft  warrant  had  been  in-  the  purchaser  acquires  title  thereto, 
doraed  in  blank,  it  was  lost  by  the  Gordon,  C.  J.,  etid;  "The  great  weight 
payee  and  passed  into  the  hands  of  an  of  authority  is  that  a  county  or  city 
innocent  purchaser  for  value  from  the  warrant  poesesses  all  of  the  qualities 
finder.  It  was  held  that  the  purchaser  of  n»otiable  paper  but  one,  namely, 
acquired  no  title  to  the  warrant  and  that  it  is  open  to  any  defences  that 
could  not  recover.  People  v.  Johnson,  might  have  been  made  to  the  claim 
100  111.  537.  A  warrant  iasued  to  a  co-  upon  which  it  ia  founded,  for  all  pur- 
partnership  was  accepted  in  payment  poses  involving  its  title  it  must  be 
of  an  individual  debt  of  one  of  the  treated  as  n^otiable.  Union  Sav. 
partners.  The  prtw>n  so  receiving  it  Bank  e.  Gelbach,  8  Wash.  497;  Dist. 
tiansferred  it  to  an  innocent  purchaser,  of  Columbia  v.  Cornell,  130  U.  8.  655; 
It  was  held  that  the  title  of  the  latter  Furgerson  v.  Staples,  83  He.  159; 
was  subject  to  the  equities  existing  in  Garvin  v.  Wiswell.  83  111.  215;  Craw- 
favor  of  the  co-partnership.  Homson  ford  County  v.  Wilson,  7  Ark.  214. 
o.  Austin  State  Bank,  213  111.  472,  Such  being  its  character,  the  question 
reVg  113  m.  App.  651.  Municipal  is  not  afiected  by  the  fact  that  Stevens 
orders  or  warrants  were  pledged  and  had  no  light  to  sell  the  wanajit." 
were  retained  by  the  pledgor  subject  Muchmay  be  said  in  favor  of  this  view, 
to  the  light  of  the  pledgee.  It  was  but  an  examination  of  the  cases  cited 
held  that  a  person  who  purchased  them  shows  that  they  fall  short  of  supporting 
from  the  fniyee  without  notice,  took  the  brood  principle  upon  which  the 
them  subject  to  the  equities  of  the  court  relied,  and  that  they  do  not 
pledgee.  Miner  v.  Vedder,  66  Mich,  go  further  than  to  lay  down  the  rule 
101.  Where  county  warrants  were  un-  that  a  municipal  warrant  has  such 
lawfully  recdved  and  misappropriated  negotiable  characteristics  as  to  per- 
by  a  person  who  had  no  right  to  re-  mit  its  transfer  by  indorsement  and 
ceive  them,  it  was  held  tluit  a  pur-  delivery,  except  in  the  case  of  Furger- 
chaser  from  that  person  acquired  no  son  «.  Staples,  82  He.  159,  fupra,  where 
title  to  them.  First  Nat.  Bank  ir.  the  purchaser  of  a  void  municipal 
Gates,  68  Kan.  505.  Where  a  county  warrant  was  held  to  be  entitled  to 
treasurer  was  fortndden  by  law  from  recover  from  the  vendor  thereof, 
dealing  in  warrants  and  instead  of  can-  It  has  been  held  that  if  a  warrant  is 
celling  a  warrant  marked  it  "not  paid"  assigiied  to  two  different  persons,  both 
and  sold  it,  it  was  held  that  a  subae-  acting  in  good  faith,  the  assignee  who 
quent  holder  who  purchased  it  without  first  gives  notice  of  his  claim  has  the 
notice  of  the  ille^lity  did  not  stand  prior  and  better  risht  to  it,  though  his 
in  any  better  position  than  the  person  assignment  ia  the  later  in  date.  Jack 
to  whom  the  treasurer  sold  the  warrant,  v.  Wichita  Nat.  Bank,  17  Okla.  430; 
and  could  not  recover  on  the  treasurer's  89  Pac.  Rep.  219,  oitins  Spain  b, 
bond.  McConnell  v.  Simpson,  36  Fed.  HamUton's  Admrs,  1  Wall.  (U.  S.) 
Rep.  750.  604;      Methven  «.    Staten    Island  L. 

But  in  Fidelity  Trust  Co.  V.  Pakoer,  E.  A  P.  Co.,  66  Fed.  Rep.  113; 
22  Wash.  473,  a  contrary  view  was  Dearie  v.  Hall,  3  Russell,  1;  Loveridge 
adopted  by  the  Supreme  Court  of  v.  Cooper,  3  Rusaell,  30. 
Washington;  and  it  was  held  that,  to  *  Delfosse  v.  Metropolitan  Nat. 
far  as  any  que»tion  involving  tillt  is  COU'  Bank,  98  Dl.  App.  123.  A  contractor 
cemed,  a  city  warrant  ia  governed  by  assigned  a  contract  with  a  township  to 
the  rules  applicable  to  n^otiable  paper,  a  bank  to  secure  a  debt.  The  bank 
Hence,  if  a  city  warrant  is  indorsed  in  allowed  him  to  retain  the  original  con- 
blank  and  is  sold  to  a  boTia  fide  pur-  tract,  and  he  agreed  to  collect  the  con- 
chaser  hv  one  to  whom  it  has  been  tract  price  and  remit  it  to  the  bank, 
temporarily  entrusted  by  its  real  owner,  The   contractor  obtained  a   warrant 
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heen  held  that  warrants  have  so  far  the  characteristics  of  negotiable 
paper  as  to  render  persons  transferring  them  hy  indorsement  liable 
as  indoraera.^  More  recently  the  Supreme  Court  of  Maine  has  held 
that  if  a  warrant  is  passed  hy  a  debtor  to  his  creditor  to  satisfy  a 
debt,  both  parties  acting  in  good  faith,  the  transacticMi  is  not  pay- 
ment if  at  die  time  it  was  worthless  because  made  in  excess  of  the 
corporate  powers,*  and  same  court  has  also  held  that  the  indorse- 
ment and  transfer  of  an  overdue  town  order  by  the  payee  for  value 
raises  a  contract  on  his  pert  that  the  order  is  genuine  and  is  the  legal 
promise  of  the  town  that  it  purports  to  be;  and  that  if  it  proves  to 

from  the  township  im  payment  of  the  promiseory  note  of  the  corporation 
debt,  and  transferred  it  to  a  third  and  properly  declared  upon  as  such, 
person  for  value  without  notice.  It  In  Bull  v.  Suna,  23  N.  V.  570,  an  or- 
vraa  held  that  the  bulk  by  permitting  dinary  warrant  drawn  by  the  mayor  of 
the  contractor  to  retain  the  original  a  city  upon  the  city  treasurer  waa  held 
contract  and  other  indieia  of  owneraliip  to  be  in  the  nature  of  a  n^otiable 
was  estopped    to   asBert    its   superior  promissory   note   and   to   be   properly 


right   to   tlie   warrant,    and   that   the   treated  as  such  for  the  purpoHe  o. 

equitieB  of  the  second  assignee  should  taining  the  liability  of  the  indoraer. 
inrevail.  Washington  Township  v.  In  that  case,  the  action  was  by  an 
first  Nat.  Bank,  147  Hich.  671.  indorsee  acainst  the  defendant  as  in- 

'  Campbell  v.  Folk  County,  3  Iowa,  dorser  of  the  following  instrument: 
467;  Fturchild  d.  OKdensbuigh,  C.  4  R. 

R.    Co.,    15   N.    Y.    337;     Hodges   v.  Hilwatikbb,  Aug.  1,  1859. 

Schuler,  22  N.  Y.  114;  Bull  v.  Sims,  23  The  treasurer  will,  on  or  before  the 
N.  Y.  £70.  In  the  New  York  dedans  Ist  day  of  February  next,  pay  to  the 
it  is  to  be  observed  tluit  this  Utility  order  of  £.  Sims,  nfty  dollars,  out  of 
was  based  upon  the  theory  that  the  any  fwuU  belonging  to  the  dty  not  before 
warrant,  though  not  a  bill  of  exchan^,  tpecialiy  appropriated,  the  same  having 
was  the  pronusBory  note  of  the  mumci-  been  this  day  allow^  for  dredging, 
polity-  In  Miller  n.  Thomson,  3  Man.  and  chargeable  to  the  general  city 
s  Gr.  576,  the  Court  of  Common  Fleas  fund. 

in  England  liad  determined  that  an  H.  L.  Page,  Mayor. 

instrument  in  the   fomi   of  a  bill   of         R.  R.  Ltncb,  Clerk. 
exchange  drawn  on  a  joint  stock  bank 

by  the  manager  of  one  of  its  branches  It  was  held  that  the  defendant  in- 
by  order  of  tlie  directors  might  be  curred  the  responsibility  of  an  indoiser 
declared  upon  as  a  promissory  note,  of  n^rotiable  paper,  and  that  the 
The  court  swd  that  there  were  not  two  plaintin  was  not  oound  to  show  the 
distjnct  parties  as  drawer  and  drawee,  existence  of  funds  in  the  city  treasury 
wldch  was  essential  to  constitute  a  bill  sufhcient  to  pay  the  warrants,  and  not 
of  exchange,  and  tliat  bdng  so  the  only  specially  appropriated  at  the  time  of  its 
alternative  was  tliat  the  instrument  maturity.  But  in  Keller  v.  Hicks,  22 
was  a  promissory  note,  and  properly  Cal.  457,  the  court  held  that  county 
declared  upon  as  such.  In  Fairchild  wansats  are  merely  a  means  pre- 
V.  Ogdensbuiffh,  C.  &  R.  R.  Co.,  15  scribed  by  law  for  drawing  money  from 
N.  I.  337,  the  preodent  of  a  corpora-  the  county  treasury  ana  are  not  no- 
tion made  a  warrant  on  its  treoauier  gotiable  paper,  and  that  the  asngnor 
in  favor  of  the  corporation.  It  was  by  indorsement  of  a  county  warrant  is 
held,followin2the English deci^on, that  not  liable  to  the  assignee  as  an  in- 
as  both  the  drawer  of  the  warrant  or  dorser  of  negotiable  paper,  nor  as  an 
order,  and  the  party  to  whom  it  was  assignor  of  an  instrument  in  writing 
addressed  represented  the  corporation,  prominng  to  pay  money  or  aclmowl- 
neither  incun«d  nor  wera  expected  to  edging  money  to  be  due  under  a 
incur  any  personal  obligation,  the  statute  relating  to  bonds  and  bills, 
paper  lacked  the  Msential  elements  of  a  ■  Bussey  o.  Sibley,  66  He-  192. 
Dill  of  exchange,  and  was  simply  the 
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be  iovalid,  the  transferee  may  ather  sue  the  indorser  on  his  contract 
and  recover  the  ccMitents  of  the  order  according  to  its  tenor,  or  may 
sue  for  the  consideration  paid  and  interest  thereon,' 

S  859.  Order  o(  Vnfmnt. — It  b  within  the  power  of  the  l^is- 
lature  to  prescribe  the  order  of  -paymeni  of  warrants,  —  e.  g.,  that 
they  be  paid  in  the  order  of  issuance,  or  the  order  of  presentation 
and  registration;'  and  a  statutory  provision  which  is  in  force  at  the 
time  when  warrants  are  issued  that  they  shall  be  paid  in  a  prescribed 
manner,  —  e.  g.,  the  order  of  presentation  and  registration,  —  crealea 
a  contract  for  -preeedenee  with  the  warrant  holders  which  cannot  be 
impaired  by  subsequent  legislation.'  The  date  of  presentation  and 
r^istration  establishes  the  right  of  precedence  of  warrants  wheo 

>  FuigersoD  v.  Staplea,  82  He.  159.  Da\-u,  9  Wash.  600.    See  also  Bardslev 

In  thifl  caM,  the  oourt  defined  the  con-  v.  Stembe^,  18  Wash.  612.     An  ordi- 

tract  fA  the  mdoner  of  due  negotiable  nonce    which    directs    that    wananta 

paper  and  sustained  the  Uability  of  the  shall  be  paid  in  Ihe  order  of  pTesentHi- 

■nooraer  of  the  wammt  or  order  on  the  tion  and  registration  was  held  not  to 

principles    appttcable    thereto.      Ha»-  impair  the  obligation  of  the  contract 

kett,  J.,  said,  "Town  orders,  although  in  wananta  issued  prior  to  its  adop- 

not  commeroal  paper  to  the  extent  that  tion.    First  National  Bank  v.  Arthur, 

tnuisfer  to  an  innocent  holder  shuts  10  Colo.  App.  283.    When  a  dt;  oidi- 

oiit  equitable  defences,  may  be  nego-  nance  provided  that   when  any  war- 

ti^le  in  form  under  the  same  rules  of  iBUt  should  be  presented  to  the  treas- 

law  that  would  be  applicable  to  n^o-  uier  for  pajnnent,  and  if  there  were  no 

tiable  p«>er,"  citing  Parsons  v.  Hon-  funds  in  his  hands  he  should  register 

moutii,  70  He.  262,  which,   however,  such  warrant,  indorse  on  its  face  the 

only  holds  that  town  orders  are  so  far  date  and  time  of  such  r^iistij,  and  the 


negotiable  as  to  pass  by  indorsement  warrant  should  draw  interest  thei«- 
ana  dehvery,  ana  that  thCT  may  be  from,  it  was  held  that  it  was  the  duty 
sued  on  h^  the  transferee.    It  has  been   of  the  ti«asui«r  to  pay  such  warrants 


held  that  if  the  purchaser  of  a  warrant  in  the  order  of  their  registration,  ; 
has  a  cause  of  action  against  the  vendor  though  neither  the  charter  nor  Uie 
on  the  ground  that  the  warrant  is  void,  ordinances  of  the  city  enjrcssly  pre- 
bdng  issued  for  a  clum  not  legally  scribed  the  order  in  which  the  treas- 
allowable,  the  cause  of  action  accrues  urer  should  pay  city  warrants.  fWt 
immediately  upon  the  purchase,  and  National  Bank  v.  Arthur,  10  Colo. 
the  statute  of  limitations  commences  App.  2S3. 

to  run  from  that  date,  in  the  absence  of  'Phillips  v.  Reed,  109  Iowa,  188, 
any  actual  misrepresentation  or  fraud-  194,  s.  c.  107  Iowa,  331;  EidemiUer 
ulent  concealment,  other  than  silence  v.  Tacoma,  14  Wash.<376,  383  (disap- 
8S  to  the  consideration  for  the  warrant,  proving  EsserD-Spaulding,  17  Nev. 289). 
EKewart  r.  Bank  of  Indian  Tenitoiy,  When  warrants  are  payable  frtan 
68  Kan.  755.  a  special  fund   in   the  order  of   their 

'  Flret  Nat.  Bank  v.  Arthur,  10  presentation,  the  fact  that  tlie  aiy 
Colo.  App.  283;  Raton  Water  Works  provides  for  on  issue  of  rounding 
Co.  e.  Raton,  9  N.  Hex.  70.  Prior  to  warrants  at  a  reduced  rate  of  interest 
the  enactment  of  the  Washinglon  payable  from  the  same  fund,  and 
statute  reqmring  the  presentation  and  thereby  places  in  the  fund  moneys 
ngistration  of  warrants,  it  was  held  sufficient  to  immediately  pa^  the  m* 
that  it  was  the  duty  of  the  treasurer  to   tire  original  issue,  does  not  violate  an^ 


.  „  .  teany 

Ky  warrants  drawn  upon  a  particular  right  of  the  hdder  of  the  origintd 
id  in  the  order  either  of  their  date  warrants  in  the  absence  of  a  provision 
or  the  time  of  presentation  for  pay-  therein  for  a  stated  period  of  payment, 
nient.    La  France  Vin  Engine  Co.  t>.  Kenyon  v.  Spokane,  17  Wash.  57,  62. 


.dr,yGoogIe 


i  859  WARHANTS   ON   MUNICIPAL  TREAaOBT  1303 

the  statute  so  prescribes,'  and  the  municipality  owes  the  holder  of 
the  warrant  a  duty  to  pay  in  that  order,  and  for  a  breach  of  that 
duty  the  warrant  holder  is  entitled  to  redress  by  action  against  the 
municipality.' 

The  question  whether  each  year's  revenue  is  to  be  treated  at  a 
teparate  fund  for  the  paymoit  of  warrants  during  that  year  to  the 
exteot  at  least  of  providing  for  the  year's  necessary  expenses, 
thereby  postponing  or  precluding  the  paymeit  therefrom  of  war- 
rants drawn  in  previous  years,  is  necessarily  to  be  determined  by 
the  l^tsladon  of  the  particular  State,  or  by  the  charter  or  statute 
applicable  to  the  particular  city.' 

■  Sbannon  t>.  Huron,  9  S.  Dak.  350.  Wash.  500.  Bee  also  to  the  aame  effect 
The  failure  of  a  dty  treasuier  to  keep  First  Nat.  Bank  v.  Arthur,  10  Colo, 
the    legistratioD    book    required    by  App.  283. 

statute  does  not  excuse  the  failure  of  '  In  lovxi,  under  the  statutes  and 
his  BUOoesBor  to  pa;  the  warrauta  in  piactice  in  that  State,  payment  in  the 
the  order  of  their  registration  when  order  of  presentation  applies  onlf  as 
thc^  were  properly  stamped  as  re-  between  warrants  iasu^  in  a  given 
quired  by  the  sUtute.  FiiBt  Nat.  year.  PhilUpan.  Reed,  109  Iowa,  188; 
Bank  v.  Arthur,  12  Colo.  App.  00.  s.  c.  107  Iowa,  331.  As  to  the  rule  in 
See  also  Freeman  v.  Huron,  10  3.  Dak.  Calilomia,  under  the  constitution  and 
368.  But  the  indorsement  of  the  city  statutee  (k  that  State,  see  Shaw  e. 
treasuror  on  the  warrant  being  a  Statler,  74Cal.  258;  and  {  210,  anie,  aa 
ministerial  act  doee  not  fix  the  time  of  to  the  constitutional  bmitation  of 
the  presentation  of  the  warrant  where  indebtedneaa  based  upon  income  and 
it  had  been  actuativ  presented  previ-  revenue.  In  jtf iMoun,  a  warrant  does 
owdy  thereto.  Muhlenberg  v.  Tacoma,  not  become  unenforceable  merely  be- 
21  Wash.  306.  cause  the  available  funds  for  its  pay- 

'  Mason  v.  Furdy,  11  Wash.  591;  ment  arising  from  the  j^eaPs  revenue 
Lonuce  «.  Bean,  18  Wash.  39;  at«  exhausted  before  it  is  reached  for 
Bardslev  v.  Sternberg,  18  Wash.  612;  payment.  It  ia  payable  out  of  any 
EidemiUer  v.  Tacoma,  14  Wash.  376 ;  surplus  revenue  m  the  hands  of  the 
Potter  t>.  New  Whatcom,  20  Wash,  treasurer  that  may  arise  in  mibsequent 
589;  Northwestern  Lumber  Co.  v.  years  aft«r  payment  of  the  current 
Abwdeen^  22  Wash.  404;  N.  Y.  Sec.  expenses  for  these  years;  the  old 
A,  Trust  Co.  V.  Tacoma,  21  Wash.  303;  warrants  are  payable  from  such  sur- 
Shannon  v.  Huron,  S  8.  Dak.  356.  plus  revenue  in  the  order  of  presenta- 

When  a  statute  directs  that  warranto  tion  and  not  pro  raid.  State  v.  Johnson, 
ebaU  be  paid  in  the  order  of  their  issu-  162  Mo.  621.  See  also  Wilson  v.  Knox 
ance,  and  another  stotute  provides  that  County,  132  Mo.  387.  In  South  Dakota, 
warrants  shall  draw  interest  from  the  it  is  held  that  when  the  statute  requires 
date  of  presentation  and  non-payment,  the  payment  of  warrants  in  the  order  of 
a  warrant  holder  is  entitled  to  the  pay-  th^  presentation  and  registration,  the 
Inent  (rf  his  warrant  and  inltrett  in  tne  moneys  accruing  yearly  ta  the  par- 
order  of  the  issue,  although  payment  of  ticular  fund  must  be  so  applied  and 
interest  may  prevent  the  payment  of  cannot  be  used  for  the  payment  of 
subsequent  warrants  held  by  others,  claims  out  of  order,  even  for  current 
State  V.  St.  John,  30  Wash.  630.  A  necessary  expense.  Freeman  v.  Huron, 
dty  may  be  enjmned  from  paving  10  8.  Dak.  368.  See  also  State  v. 
warrants  out  of  their  order.  Hull  v.  Campbell,  7  8.  Dak.  S68.  A  city  can- 
Ames,  20  Wash.  272.  In  Wathinglon  not  divide  the  amount  levied  for 
it  haa  been  held  that  the  remedy  of  a  general  city  purposes  into  separate 
warrant  holder  in  case  of  refusal  to  pay  funds  approprvLted  to  the  payment  of 
his  warrant  in  its  order,  is  bvTruindamtu.  warrants  issued  in  any  particular  year 
Goud  r.  Sumaa,  9  Wasn.  399;  La  so  as  to  deprive  the  holder  of  general 
France  Fire  Engine  Co.  v.  Davis,  9  fund  warrants  issued  in  a  prior  year  of 
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S  860  (505).  WunnU  P^abl*  oat  at  ft  Pftrttenlftr  rand.  —  It  is 
apparent  from  what  has  been  said  that  the  means  provided  by  law 
for  the  payment  of  the  debt  control  the  manner  in  which  the  warrants 
drawn  to  pay  it  shall  be  paid.  If  the  debt  be  fayabk  from  the  general 
funds  of  the  municipaUty,  then  the  warrants  should  be  drawn  pa^ble 
from  the  general  funds.'  And  it  has  been  held  that  when  a  debt  ia 
incurred,  which  is  a  general  liability,  the  city  cannot,  without  statu- 
tory authority,  direct  in  the  warrant  that  svch  ddA  shall  be  paid  from 
a  specified  fund,  e.  g.  "expense  fund,"  or  "advertising  fund,"  which  is 
created  by  it  for  its  own  conv«iience,  and  not  by  direction  of  bw. 
If  warrants  are  so  drawn,  the  reference  to  the  fund  will  be  regarded 
either  as  surplusage,  or  as  describing  the  purpose  for  which  the  debt 
was  created,  and  the  warrants  will  be  held  to  be  payable  from  the 

the  right  to  use  his  wairanta  inpay-  hand  to  pay  all  the  wansnts  simul~ 

ment   of   hia   taxes.      Western   Town  taneoualy  registered.    United  Stat«a  v. 

Lot  Co.  ti.  Lane,  7  S.  Dak.  1 .    In  Wash-  Uacoa  County  Court,  75  Fed.  Rep.  259. 

ington,  it  is  held  that  a  statute  declaring  To  the  same  effect,  Potter  v.  Black,  15 

that  county  taxes  sball  be  based  upon  Wash.  186.    But  in  State  v.  Grant,  31 

estimated  county  expenses  for  the  en-  Or^.  370,  it  was  held  that  when  the 

siting  jea.!,  la  not  to  be   construed   aa  city  charter  requires  the  treasurer  to 

lestncting  the  funds  arising  from  the  receive  and  safely  keep  all  moneys  and 

annual  tax  levy  in  any  given  year  to  pav  the  same  out  on  warrants  and 

the  payment  only  of  such  obligations  oraers,  he  is  under  no  duty  and  cannot 

as  may  be  incurred  during  the  fiscal  be  compelled  to  make  a  partial  payment 

year   following    the   levy.      Haaon   v.  on  a  warrant,  though  he  is  directed  to 

Purdy,  11  WaA.fiSl;  State f.  Hopkins,  do  so  by  the  city  council.     He  is  en- 

12  Wash.  602;    State  v.  Hopkins,   14  titled  to  have  the  warrant  delivered  to 

Wash.  50;    Eidemiller  v.  Tacoma,   14  him  bb  evidence  of  the  payment. 
Wash.  376,  380.  '  A  dty  order  "payable  out  of  the 

In  State  v.  Cornell,  60  Neb.'694,  the  general  fund  not  otherwise  appropri- 

court  held  that  legislative  authority  to  ated,"  is  payable  out  of  the  general 

draw  mone^   for   the   satisfaction    of  fund^  of  tue  municipality.     Reeve  v. 

just  claims  is  not  extinguished  by  the  Oshkosh,  33  Wis.  477.    A  school  district 

wrongful  refusal  of  the  auditing  tfficera  order  "payable  out  of  any  moneys  in 

to  act  within  the  proper  time,  a  con-  the  school  fund,  not  otherwise  appro- 

stitutional  provisioa  that  "all  appro-  priated,"  is  an  order  payable  out  m  the 

priations  shall  end  with  such  fiscal  ^neral  funds  of  the  school  district,  and 

quarter" beingmade on tlieassumption  is  not   payable  from   a  special  fund. 

Aiat  the  authority  given  will  be  exer-  Brown  v.  Jacobs  School  Board,  77  Wis. 

oised   in   favor   of   ail  persons   having  27.     A  town  order  in  similiar  terms  is 

valid  claims  on  the  treasury.    Where,  payable  from  the  general  funds  of  the 

therefore,   a   Stat«   officer   refused   to  town.    Brown  t>.  Jacobs,  77  Wis.  29. 
approve  a  claim  before  the  end  of  the       An  instrument  in  this  form:  "City 

fiscal    quarter,    the    court    granted    a  of  Brooklyn,  as.    To  the  City  Treasurer. 

mandanatt  to  compel  the  issuance  of  a  Pay  A.  L.,  or  order,  S1500  for  award 

warrant  for  the  amount  of  the  claim.  No.  7,  and  charge  to  Bedford  road 

When  warrants  are  payable  in  the  assessment,  Ac.,"  held  not  to  be  pay- 
order  of  presentment  for  registration,  able  out  of  any  special  fund.  Kelley  v. 
!t  was  hela  that  the  holder  of  a  warrant,  Brooklyn,  4  Hill  C^.  Y.),  263.  An 
which  is  one  of  a  large  number  regis-  order  or  warrant  erf  a  city  concluding 
tered  at  the  same  time,  may  require  (As  with  the  words  "and  charge  the  same 
disfribulion  of  sudi  funds  a»  are  aoaH-  to  the  account  of  Union  Avenue"  is 
able  among  the  different  warrant  payable  out  of  the  particular  fund  in- 
holders,  and  that  it  is  not  necessary  dicated,  and  is  not  a  general  claim 
that  there  should  be  sufficient  funds  on  agunst    the    corporation.      Lake    p. 
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general  funds  of  the  municipality.*  But  when  a  city  has  author!^ 
to  create  and  contract  with  reference  to  a  particular  fund,  and  to 
make  the  debt  payable  therefrom  only,  or  when  by  law  the  debt  or 
obUgation  is  chargeable  against,  and  payable  only  out  of  the  particu- 
lar fund,  a  warrant  drawn  on  such  fund  is  chargeable  against  and 
fiayahle  from  that  fund  only,  and  there  can  be  no  recovery  from  the 
city,  unless  there  is  some  breach  of  duty  on  its  part,'    And  if  by  law  a 

Williamebui^h,  4  Deuio  (N.  Y.),  520.  as  descriptive  of  the  purpose  for  which 
A  city  wuT&nt  was  drawn  payable  the  debt  was  created.  Montague  ir. 
"out  of  the  20th  Street  sewer  fund."  Horan,  12  Wis.  500.  When  the  general 
It  was  held  that  this  was  a  direction  to  fund  is  the  only  lawful  source  of  pay- 
the  city  treasurer  to  make  pavment  out  ment  for  the  publication  of  a  tax  list, 
of  the  particular  fund  which  by  statute  and  there  is  no  "advertisiiig  fund 
was  required  to  be  raised  by  assess-  known  to  the  law,  a  warrant  drawn  on 
ment,  and  that  recovery  could  only  be  the  "advertising  fund"  is  in  eSect 
had  in  the  event  that  there  was  money  drawn  against  the  general  fund. 
in  the  fund  to  p^  it.  Traveleia'  Ina.  Dakota  County  n.  Bartlett,  67  Neb.  62; 
Co.  V.  Denver,  1 1  CiAo.  434.  Kane  v.  Hughes  County,   12  S.  Dak. 

But  a  diainetion  mu^  be  oboerved  438.  When  the  warrant  is  by  law 
between  orders  payable  out  of  a  partio-  payable  from  any  funds  in  the  treas- 
ular  fund  and  those  which  evidence  a  urePs  hands  applicable  thereto,  the 
general  corpoi:at«  liability,  but  are  municipality  cannot,  by  dividing  the 
directed  to  be  charged  to  a  particular  general  fund  against  which  it  U 
account.  Clark  v.  I^  Moines,  10  Iowa,  chargeable  into  several  separate  funds, 
100,  222.  See  also  Bayerque  v.  San  defeat  payment.  The  entire  fund 
Frandaco,  1  McAllister,  176;  Camp-  remains  applicable  under  the  law, 
bell  t>.  Folk  County,  3  Iowa,  487;  and  so  long  as  any  of  that  money 
Union  County  v.  Mason,  0  Ind.  07;  remains  in  the  hands  of  the  treas- 
Peasev.  Cornish,  10  Me.  101;  Montague  urer,  the  warrants  must  be  paid 
V.  Horan,  12  Wis.  500.  An  order  pay-  therefrom.  Carter  v.  I^hman,  110 
able  "out  of  any  funds  belonging  to    Cal.  104. 

the  city  not  before  specifically  applied,  '  Campbell  o.  Polk  County,  40  Mo. 
the  same  having  this  day  been  allowed  214;  Cook  v.  Putnam  County,  70  Mo. 
for  dredgTng  aM  chargeable  to  general  66S;  Moody  v.  Cass  County,  74  Mo. 
dty  fund,"  is  a  direction  to  make  307;  a.  c.  85  Mo.  477;  Campbdl  v. 
payment  out  of  the  general  funds  of  the  Pol  k  County,  76  Mo.  57 ;  Loomis  v. 
city.  Bull  V.  Sims,  23  N.  Y.  570,  cited  Brown  County,  15  S.  Dak.  606;  German 
more  fully  supra,  {  S58,  note.  American  Sav.   Bank  v.   Spokane,   17 

'  Carter  c.  Tilghman,  110  Cal.  104;  Wash.  316;  Wilson  v.  Abeideen,  19 
DakotaCountyo.  Bartlett,  67  Neb.  62;  Wash.  80;  Northwestern  Lumber  Co. 
AbrahamsD.  Omaha,  80  Neb.  271;  114  v.  Aberdeen,  22  Wash.  404. 
N.  W.  Rep.  161;  Kane  0.  Hughes  If  the  particular  fund  agunst  which 
County,  12  S.  Dak.  438;  Montague  the  warrant  is  drawn  has  been  ex- 
v.  HoTsn,  12  Wis.  590;  Marvin  v.  hausted  without  the  fault  or  neglect  of 
Jacobs,  77  Wis.  31;  School  Dist.  No.  3  the  city,  and  no  means  of  replenishing 
V.  Western  Tube  Co.,  5  Wyo.  185;  b.  c.  the  fund  exist,  there  can  be  no  recovery. 
13  Wyo.  304.  A  county  order  was  The  general  fund  is  not  liable.  Cook  v. 
drawn  payable  "out  of  the  unap-  Putnam  County,  70  Mo.  668;  Moodrii. 
propriated  money  belonging  to  said  Cass  Countv,  74  Mo.  307;  s.  c.  85  Mo. 
county,  for  jail  purposes."  Bylaw  477;  Campbell  r.  Polk  County,  76  Mo. 
the  entire  funds  of  the  countjr  were  57;  Northwestern  Lumber  Co.  v- 
treat«d  as  one  fund  out  of  which  all  Aberdeen,  22  Wash.  404. 
liabilities  were  to  be  discharged.  It  If  a  claimant  against  a  special  fund 
was  held  that  the  county  was  generally  has  n^lected  to  present  his  claim  until 
liable;  that  it  could  not  plead  lack  of  the  fund  has  been  lawfully  exhausted, 
money  in  a  specified  fund;  and  that  he  cannot  compel  a  warrant  to  be 
under  the  oircumstances  the  words  issued  against  that  fund  for  the  amount 
f 'for  jail  purposes"  were  to  be  regarded  of  his  claim.    Parks  e.  Hays,  11  Colo. 
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particular  claim  it  to  be  paid  out  of  a  tpedal  fund,  a  variant  or  order 
issued  therefor  should  be  made  pajrable  out  of  such  fund ;  if  made 
payable  from  the  treasury  generally  by  the  officers  issuing  it,  the 
corporation  is  not  bound  by  their  act.*  But  a  d^  which  contracts 
with  reference  to  a  special  fund,  and  issues  a  warrant  payable  there- 
from, is  under  the  duty  of  performing  all  the  1^1  steps  necessary  to 
the  raising  of  the  fund.*  In  connection  with  the  obligation  of  a  city 
arising  from  contracts  entered  into  by  it,  we  have  already  discussed  * 
the  duty  which  it  owes  persons  contracting  with  it  to  create  the 
fund  for  the  payment  of  an  obligation  which  is  payable  therefrom 
exclusively,  the  circumstances  under  which  it  becomes  generally 
liable  for  the  failure,  n^lect  or  refusal  to  perform  that  duty,  and 
the  remedies  available  to  the  creditor.  We  have  there  pointed  out 
the  divergence  in  the  decisions  of  the  different  States  on  these  sub- 
jects. A  warrant  being  simply  a  means  of  paying  the  debt,  what 
has  there  been  said  applies  to  the  rights  and  remedies  of  the  hold- 
ers of  warrants.*    If  mraieys  belonging  to  the  particular  fund  have 

App.  415.  It  has  been  held  that  when  v.  F&rgo,  12  N.  Dak.  360.  See  Index, 
a  tBorrant  u  payable  onty  froin  a  fund  Contractor;  Contractt;  Local  Improve- 
to  be  praeidea  E^  a  spemd  aatettmeta,  meni*.  It  has  been  held  that  when  r 
the  sufficiency  of  the  asseasment  to  city  contracts  with  reference  to  ft 
create  the  fund  is  to  be  determined  in  '  special  fund  to  be  derived  from  an 
the  proceeding  to  levy  it  before  the  aoseasment,  its  obligation  is  only  to 
city  council  and  by  appeal  from  the  exercise  dili^nce  in  the  collection  of 
detennination  of  the  city  council.  The  the  fund  and  it  cannot  bind  itself  to 
mere  fact  that  the  special  assessment  raise  the  fund  within  &  certain  time, 
levied  ia  not  sufficient  to  meet  the  Stephens  v.  Spokane,  14  Wash,  298. 
warrant  does  not  render  the  city  liable  If  an  asseasment  to  provide  a  special 
for  the  difference  out  of  its  general  fund  for  the  payment  of  warrants  is 
fund.  Potter  x.  New  Whatccon,  25  invalid,  a  holder  of  a  warrant  is  en- 
Wash.  207.  If  a  warrant  is  drawn  on  a  titled  to  a  re-assesBment  if  it  can  be 
specidj  fund,  t.  g.,  a  street  improvement  made,  and  may  enforce  that  lifjht  by 
fund,  pursuant  to  the  terms  of  the  con~  mandamut.  Woldron  v.  Snohomish,  41 
tract  with  the  payee,  and  the  city  has  .Wash.  560. 
power  to  contract  to  pay  either  out  of  '  Ante,  %  827. 
the  general  fund  or  out  of  a  special  '  In  Waiihit\0on,  warrants  for  a  city 
fund,  the  dty  may  provide  by  ordinance  improvement  payable  out  of  a  special 
moneys  to  meet  a  deficiency  of  the  fund  cannot  be  collected  out  of  a  gen- 
spedal  fund  out  of  the  general  funds  of  eral  fund  of  the  dty,  although  tho 
tne  dty,  and  the  special  fund  warrsnts  remedy  to  collect  from  the  special 
will  be  entitled  to  payment  therefrom,  fund  is  lost  without  the  ne^ect  of  the 
Quaker  Gty  Nat.  Bonk  v.  Tacoma,  27  city.  Soule  v.  Seattle,  0  Wash.  315; 
Wash.  259.  WUson   v.    Aberdeen,    19    Wash.    89; 

'  'nppecanoe  County  v.  Cox,  6  Ind.  Northwestern  Lumber  Co.  v.  Aber- 
403;  Campbell  r.  Folk  County,  49  Mo.  deen,  22  Wash.  404;  Kenyon  o.  Spo- 
214;  Boro  v.  Phillips  County,  4  Dillon  kane,  17Wash.57:Stephensi<.Spokane, 
C.  C.  218,  223,  dting  text;  Johnson  v.  14  Wash.  298,  afTg  44  Pac  Rep.  541; 
New  Orteans,  46  lA.  An.  714;  Fep-  PotUr  v.  New  Whatcom,  25  Wash. 
Dondes  v.  New  Orleans,  46  La.  An.  207.  See  to  the  same  effect.  Turner  e. 
1130.  Guthrie,  13  Okla.  26;  Thus  o.  Wasfaits 

•  Warner  n.  New  Orieans,  107  U.  8.  County,  9  Okla.  043;  Difga  v.  Lobitt, 
467,  478;  New  Orleans  ».  Warner,  175  4  Okla.  232;  Denver  v.  Nat.  Exchange 
U.  S.  120,  129;  Rne  Tree  Lumber  Co.  Bank,  34  Colo.  387.    The  holder  of  the 
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been  received  by  tbe  city,  a  diversion  of  theae  mone}^  from  the 
fund  ia  a  breach  of  contract  for  which  the  city  is  liable  to  the  holder 
of  warrants  drawn  on  the  fund.'  Thus  paymtnt  of  warrants  drawn 
on  the  fund  and  issued  or  presented  subsequmt  in  time  to  other 
warrants  drawn  thereon  is,  when  the  warrants  are  payable  in  the 
order  of  their  issuance  or  presentation,  a  misappropriation  render^ 
ing  the  city  generally  liable  upon  the  earher  warrants,  if  the  effect 
of  such  payments  is  to  exhaust  the  fund  and  leave  the  prior  war- 
rants unpaid.* 

w&TTant  Taa,j   compel   the   mimioipal  £89;    Quaker  CSty  Nat.  Bank  v.  Ta- 

officem  to  proceed  to  collect  the  fund  coma,  27  Wash,  269. 
by  mandamus.    If  the  remedy  by  moji-        '  Northwestern  Lumber  Co.  v.  Aber- 

damiit   is   not    adequate,    a   court   of  deen,  22  Wash.  404  -  Hemen  v.  Ballard, 

equity  has  power  to  make  and  enforce  40  Wash.  81;  QuaKer  City  Nat.  Bonk 

the    asseasment.      German    American  v.  Tacoma,  27  Wash.  259.    In  an  action 

Sav.  BanL  v.  Spokane,  17  Woah.  315.  to  chai^  the  city  with  liability  for  the 

No  ^neral  liability  attachee  to  the  alleged  wnin^ul  divendon  of  a  spedal 

city  m  respect  of  a  warrant  so  long  as  fund  the  plaintiS  must  allege  that,  if 

it  la  poafflbla  to  raise  the  special  fund,  the  funds  had  not  been  diverted,  there 

Here  neglect  or  delay  on  the  part  of  would  have  been  sufficient  money  in 

the  city  which  does  not  defeat  the  col-  the  fund  to  satisfy  warrants  against 

lection  of  the  fund  does  not  render  it  the  fund  issued  in  the  regular  order 

generally  liable.    SMphens  v.  Spokane,  and  priorin  datesand  numbers  to  those 

14Waah.  29S;  German  American  Bav.  held  by  the  plaintiS.     Northwestern 

Bank  v.  Spokane,  17  Waab.  315  (over-  Lumber  Co.  v.  Aberdeen,  35  Wash.  636. 

ruling  HcEwan  n.  Spokane,  IS  Wash.  But  a  city  by  misappropriating  moneys 

212).    When  the  city  has  reached  its  belonging  to  a  special  fund  does  not 

limit  of  debt  under  the  constitution,  render  itself  liable  to  pay  the  warrants 

a  general  liability  cannot  be  impoHed  drawn  upon  that  fund  as  if  they  were 

upon  it  in  respect  of  warrants  payable  warrants  drawn  upon  its  general  funds. 

from  a  special  fund.    German  Ameri~  In  other  words,  the  act  of  misappro- 

can  Sav.  Bank  v.  Spokane,  17  Wash,  priation  does  not  make  such  special 

31S.  fund  warrants  general-fund  warrants 

In  Oregon,  when  a  warrant  is  pay-  of  the  city.    Hence,  the  remedy  of  the 

able  from  a  special   fund  to  be  raised  holder  of  the  warrants  is  by  action  for 

b^  assessment,  the  failure  of  tjie  mu-  damages,  and  not  by  mandamua  to 

nicipality  to  comply  with   any  of  the  compel  the  payment  of  the  wananta 

requirements  of  the  charter  to  supply  out  of  the  general  fund.     Quaker  City 

such  fund^  or  any  unreasonable  dday  Nat.  Bank  v.  Tacoma,  27  Wash.  259. 

in  collecting  money  to  pay  for  the  See  also  Hockaday  v.  Chaffee  County, 

improvements,  gives  the  contractor  a  1  Colo.  App.  362.    Where  the  treas- 

right  of  action  ex  delicto  against  the  urer  is   required   to  give  notice   that 

city  for  damages,  notwithstanding  a  there  are  moneys  in  the  special  fund 

[irovision  in'  the  contract  thajl  he  shall  available  for  the  payment  of  warrants, 

ook  for  payment  to  such  special  fund  the  limitation  of  action  for  damages 

oidy,  and  that  he  will  not  reqvure  the  by   reason   of   a   misappropriation   of 

municipality  to  pay  the  same  out  of  the  funds  only  be^ns  to  run  from  the 

any   other  fund.      Jones  v.   Portland,  time  of  actual  notice  of  the  misappro- 

35  Oreg.  512.  priation,  and  not  from  the  time  when 

'  State  V.  Pillsbury,  30  1«.  An.  705;  it  occurs.     The  fact  that  the  record 

Valleau  v.  Newton  County,  81  Mo.  591 ;  shows    the    payment    of    subsequent 

Ayres  t>.  Thurston  County,  63  Neb.  96;  warrants  is  not  sufficient  to  put  the 

Thurston  County  ».  Mclntyre,  76  Neb.  statute     in     operation.       New     York 

335;    Pine  Tree   Lumber  Co.  v.  Parso,  Security  &  Trust  Co.   v.  Tacoma,  30 

12  N.  Dak.  360;    Red  River  Valley  Wash.  661;  Northwestern  LumberCo. 

Nat.  Bank  v.  Fatso,  14  N.  Dak.  88;  v.  Aberdeen,  35  Wash.  636;  Hemen  v. 

Fotter   V.    New   Whatcom,   20   Wash.  Ballard,  40  Wash,  81;      Northwesteni 
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§  861.  Pow«r  to  can  in  Wunnti  lor  KK»mhi»tfam,  Oanwflittoii 
ind  B«-luii«.  —  It  is  within  the  power  of  the  legislature  of  a  State  to 
enact  a  law  providing  that  all  warrants  issued  by  a  ci^  or  odier  mu- 
nicipality may  be  coiled  in  for  the  purpose  of  examination,  cancella- 
tion,and  reissue, and  such  a  law  is  valid  as  to  all  warrants  issued  after 
its  enactment.'  Such  a  statute  is  designed  to  enable  the  officers 
having  charge  of  the  financial  affairs  of  the  municipah^  to  bring 
before  them  for  review,  adjustment,  and  renewal  all  the  outstanding 
warrants  of  the  municipaUty,  that  they  may  know  the  amount  of  tfae 
debt,  detect  forgeries  and  frauds,  incorporate  interest  which  has  \»aea 
long  standing  in  a  new  warrant  with  the  principal,  assign  each 
warrant  to  payment  out  of  ita  appropriate  fund,  and  make  arrange- 
ments for  payment  according  to  priority  or  other  just  claim  of 
preference.  As  a  means  of  enforcing  the  power  thus  conferred,  the 
legislature  may  also  declare  that  warrants  not  ■presented  after  due 
notice  shall  no  longer  exist  as  debts  against  the  municipality.'  It  has 
also  been  held  that,  under  such  a  statute,  the  order  cancelling  the 
^rarrants  and  substituting  others  in  their  place  has  not  the  force  of  a 
judicial  determination  concluding  either  the  payee  or  the  municipality. 
There  is  no  litigation  between  adversary  parties  which  can  give  to 
the  result  any  greater  efficacy  than  the  award  of  an  ordinary  board 
authorized  to  audit  claims  against  a  municipal  body,  and  the  re- 
issued warrants  are  still  subject  to  any  defence  which  was  available 
to  the  municipality  as  against  the  original.* 

}  862.  SabrogatioQ  of  Holder  of  Told  Warrant!  to  Dobt. —  It  may 
be  laid  down  that,  as  a  general  rule,  if  the  indebtedness  for  which 
a  warrant  is  issued  is  a  valid  obligation  of  the  municipality,  the 
holder  of  the  warrant,  in  the  event  that  it  proves  to  be  void  for 
any  reason,  wiU  be  subrogated  to  the  (Ubt  to  pay  which  it  was  issued.* 

Lumber  Ca  v.    Aberdeen,    44  Wash.   oeedifiZi  under  the  ATkanaax  statute, 
261.  see  AUen  v.  Bankaton,  33  Ark.   740; 

>  Ouachita  Countj  v.  Wolcott,  103  Howell  v.  Htwios,  37  Ark.  110;  Lusk 
U.  S.  659;  Parsel  v.  Bamee,  25  Ark.  v.  Perkina,  48  Ark.  238;  Watkiiu  v. 
261;  Allen  r.  Bankston,  33  Ark.  740;  Euieka  Springs,  49  Ark.  131;  Newton 
Desha  County  v.  Newman,  33  Ark.  v.  Askew,  53  Ark.  476;  Crudup  n. 
788,793;  Cope  o.  Collbs,  37  Ark.  649,  Richardson,  61  Ark.  239;  Baker  c. 
660.  But  the  opinion  has  been  ex-  York.  65  Ark.  142;  Miller  County  v. 
pressed  that  such  a  statute  is  uncon-  Gazola,  85  Ark.  353;  Nevada  County 
Btitational  as  to  warrants  issued  prior  v.  Williams,  72  Ark.  394;  Yell  County 
to  the  time  of  its  enactment,  because  v.  Wills,  83  Ark.  228. 
it  attempts  to  import  into  them  a  con-  '  Wall  v.  Monroe  County,  103  U.  B. 
dition    and    obljf^tion    not    originally   74. 

contained  in  them,    Condon  v.  Eurel^        '  Shirk  n.  Pulaski  Coun^,  4  Dillon 
Springs,  135  Fed.  Rep.  £66.  C.C.20e;  Bbuu^rdo.ChaSee County, 

'  Ouachita  County  «.  Wolcott,  103  16  Colo.  App.  410;  Butts  County  v. 
11.8.559.    As  to  the  practice  and  pro-   Jackson    Banking  Co.,    129    Ga.   801; 
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But  if  the  indebtedness  for  which  the  variants  were  issued  is  in 
excess  of  the  corporate  powers  of  the  municipali^  to  incur  under  any 
circumstances,  no  recovery  can  be  had  either  upon  the  debt  or  upon 
the  warrants.* 

§  863.  Statutory  Prorlaioni  making  Wamnta  Bseslvabl*  tor  Hani- 
eipal  Tazoi  and  Dobts. —  A  provision  of  a  statute  which  declares 
that  warrants  issued  by  a  municipali^  shall  be  received  in  payment 
of  taxes  and  debts  owing  to  the  municipality,  forms  a  part  of  the 
obligation  of  the  contract  evidenced  by  Uie  warrant,  and  cannot  be 
impaired  by  ndiae^ient  legislation.'    When  the  bolder  of  a  warrant  is 

Cdes   County   ti.  Goehring,    209    HI.   Coffin  v.   Kearny  County,    114   Fed. 
142;    Board  of  Education  v.    Foley,  Rep.  £18;    Keamy  County  v.  Irvine, 
90  m.  App.  494;    8.  c.  88  lU.  App.    126  Fed.  Rep.  689. 
470;    JohnsoD  r.   Cedar   School    Cor-         Where    tne     payee    baa    accepted 

gyration,  117  Iowa,  319.  See  also  county  ordeis  for  a  debt  agunst  the 
liemung  Canal  Bank  v.  Chemung  county,  and  has  parted  with  auch 
County,  5  Denio(N.  Y.),  517;  NationfU  oideta,  he  cannot  sue  the  county  for 
Surety  Co.  v.  SUte  Sav.  Bank,  156  the  original  debt.  Crawford  County 
Fed.  Rep.  21.  v.  Wilson,  7  Ark.  214.     See  Allison  v. 

An  unpaid  and  dishonored  warrant  Juniata  County,  SO  Fa.  351. 
on  the  corporation  is  not,  pritna  faeie  *  Harrison  County  v.  Ogden,  133 
at  least,  an  extin^uishinent  or  nova-  Iowa,  0.  8e«  chapter  on  Hunicip^ 
tion  of  the  original  debt.  Qold-  Bodob,  post;  Index,  Eitoppei;^  Vara 
Schmidt  V.  New  Oneana,  5  La.  An.  436;  Viret.  The  purchaser  of  invalid  war- 
Short  V.  New  Orleans,  4  La.  An.  281.  rants  issued  by  a  dty  for  money 
If  a  county  incurs  a  lawful  liabilty  received  cannot  recover  against  the 
for  a  current  expense,  and  issues  its  taiy_  in  respect  of  the  money  received 
warrants  on  the  treasury  for  ite  pay-  by  it,  unless  the  city  rightfully  received 
nient  and  subsequently  procures  an-  the  money  and  used  it  for  legitimate 
other  peraon  to  pay  the  same  out  of  a  purposes.  Watson  v.  Huron,  97  Fed. 
loan   which   he  makes  to  the  county,   Sep.  449. 

upon  disaffirmance  of  the  illwal  loan  '  State  v.  Rivea,  12  Arlc.  721; 
by  the  county,  the  lender  is  wt^ogaied  People  v.  Hall,  8  Colo.  485.  In  Ar- 
te Ote  rights  of  the  warrant  holder  whose  kaneae,  by  the  constitution  and  by 
warrant  was  paid  out  of  proceeds  of  statute,  all  county  warrante  are  re- 
the  illegal  loan.  Butts  County  v.  Jack-  ceivable  for  all  county  taxes  except 
son  Banking  Co.,  129  Ga.  801;  60  B.  E.  thoee  levied  to  pay  indebtedness  ex- 
Rep.  149.  If  warrariia  are  turrendered  isting  at  the  time  of  the  adoption  of 
tn  exchajtge  /or  funding  bonda  and  the  the  constitution  and  interest  thereon, 
bonds  prove  to  be  invalid,  the  pur-  This  right  attaches  although  the  taxes 
chaser  of  the  bonds  from  a  person  to  may  have  been  levied  for  a  miecial  pur- 
whom  they  were  orignally  issued  is  pose.  Stillwell  v.  Jackson,  77  Ark.  250. 
entitled  to  be  subrogated  to  the  right  In  this  State,  a  warrant  or  order 
to  enforce  the  indebtedness  evidenced  of  the  school  trustees  is  receivable 
by  the  surrendered  and  cancelled  war-  tor  school  taxes,  but  not  for  county 
rants.  Irvine  v.  Keamy  County,  75  taxes;  county  warrants  are  receivable 
Fed.  Rep.  765;  Coffin  v.  Keamy  for  county  taxes,  but  not  for  school 
County,  114  Fed.  Rep.  618;  Keamy  taxes.  Wallis  v.  Smith,  29  Ark.  364. 
County  v.  Irvine,  126  Fed.  Rep.  689.  A  statutory  provision  giving  a  tax- 
Under  auch  circumstances  the  statute  payer  the  right  to  use  city  warrants  in 
of  limitations  does  not  begin  to  run  the  payment  of  his  tax  is  not  qualified 
against  a  suit  by  the  holder  of  the  in-  by  a  general  provision  that  taxes  shall 
valid  bonds  until  the  municipality  be  paid  in  gold  or  silver  coin,  or  that 
repudiates  the  bonds  or  the  indebt«<i-  warrants  shall  be  paid  in  the  order  of 
neaa  for  which  the  bonds  were  issued,  their  preaentation.     Preeoott  v.   Mo- 
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vested  with  a  statutory  right  to  tender  it  in  payment  of  taxes  or  d^ts 
owing  to  the  municipahty,  the  city  cannot,  by  appropriating  its  tax 
levy  into  separate  funds,  deprive  die  warrant  holder  of  his  statutory 
right.'  But  the  statutory  ri^t  to  tender  warrants  in  payment  of 
taxes  and  debts  owing  to  the  municipality  does  not  prevent  the  city 
tioni  making  a  lease  or  other  contract  containing  a  stipulation  that 
the  moneys  payable  to  it  tha«under  shall  be  payable  only  in 
currency." 

§  864.  liabiUt;  of  Municipal  Offlcws  lor  MisfMBULco.^Warrants 
are  instruments  by  which  the  money,  property,  or  rights  of  the 
municipality  may  be  affected,  and  therefore  are  such  instruments  aa 
may  be  forged.'  A  warrant  may  also  be  tfte  subject  of  larceny.*  If  a 
munici-pai  officer  prepares  and  issues  or  disposes  of  vmmaits  urdaio- 
fuUy,  or  with  intentto  defraud,  and  such  warrants  are  [aid  by  the 
ci^,  the  act  is  a  misfeasance  m  office  and  a  remedy  may  be  had  by 

Nam&m,  73  Cal.  236.  Acceptance  of  lation  in  the  wammta  tbemselvea  is 
warranta  or  orders  in  payment  of  taxes   unavuliug  to  ohanjge  their  legal  effect 

Ciuant  to  statute,  see  Marinette  v.  and  prevent  tbeir  tender  for  axty 
nto  County,  47  Wis.  216.  When  city  debt  inespeetive  of  number  or 
a  county  warrant  contains  a  provision  date.  Ex  parte  Willis,  74  Aric.  498- 
that  the  claim  is  allowed  subject  to  *  Helena  v.  Turner,  36  AA.  S77. 
all  delinquent  taxes  owing  by  the  *  Smith  v.  State,  20  Fla.  40S;  Wool- 
payee,  the  county  treMUrer  may  do-  dridxe  b.  Stat«,  49  Fla.  137;  State 
duct  delinquent  taxes  from  the  amount  v.  Fenley,  IS  Mo.  445.  See  also 
called  for  by  the  warrant.  State  t>.  People  «.  Bibby,  91  CaL  470;  8tat« 
Killer,  145  Ind.  598.  See  also  Funk  v.  v.  Morton,  51  S.  Car.  323.  But 
State,  166  Ind.  455.  in  Raymond  r.  People,  2  Colo.  App. 

>  The  city  council  cannot  appropri-  329,  it  was  held  that  t^e  crime  ct 
ate  ite  tax  levy  into  a  separate  fund  forgery  cannot  be  predicated  on  an  in- 
fer each  year,  and  apply  it  to  the  pay-  strument  purporting  to  be  a  warrant, 
ment  of  warrants  issued  during  the  which  is  void  on  its  face  for  failure  to 
year,  so  as  to  deprive  the  holder  of  show  the  purpose  for  which  it  is  drawn 
general-fund  warrants  issued  in  a  prior  as  required  by  statute. 
year  of  the  right  of  uung  his  warrants  *  State  v.  Morgan,  100  Tenn.  157; 
in  the  payment  of  taxes  in  the  manner   69  S.  W,  Eep.  970.     If  the  auditor  ap- 

G scribed  by  statute.  Western  Town  propriates  and  converts  a  warrant 
t  Co.  V.  Lane,  7  S.  Dak.  1;  s.  c.  on  which  is  in  his  custody  ready  for  de- 
reheatii^,  7  S.  Dak.  599.  To  the  same  livery  to  the  creditor  of  the  munici- 
effect,  Knglish  r.  Oliver,  28  Ark.  317;  pality,  he  is  guilty  oi  larceny  under  a 
Beynolds  e.  Norman,  114  Mo.  509.  statute  which  declares  that  "if  any 
When  city  warranto  are  declared  by  agent,  clerk,  officer,  servant,  or  person 
statute  to  be  receivable  in  payment  M  to  whom  any  money  or  other  property 
taxes  for  city  purposes  and  for  all  debts  shall  be  entrusted'  shall  fraudulent 
due  the  city  without  r^rd  to  time  or  convert  the  same  to  bis  own  use,  he 
date  of  issuance,  or  tne  purpose  for  shall  be  guilty  of  larceny.  By  virtue 
which  issued,  the  city  cannot  provide  of  his  office,  be  became  the  legal  cus- 
by  ordinance  that  warrants  thereafter  todian  and  baSee  of  the  warrant  by 
issued  shall  be  paid  according  to  the  operation  of  law;  and  also  t^  opera- 
number  of  issue,  and  shall  not  be  ao-  tion  of  law  held  it  as  aeent  for  the 
cepted  for  citv  debt  before  previous  owner  for  putposea  of  debvery.  State 
numbere  have  been  paid  OT  the  money  n.  Baby,  31  Wash.  111.  SeeidsoState 
accumulated  in  tne  hands  of  the  v.  White,  66  Wis.  343. 
treasurer.    1^  insertion  of  such  stipu- 
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the  city  against  the  sureties  on  the  official  bond  of  the  officer.'  If  the 
treasurer  pays  a  warrant  lawfully  drawn  to  a  person  who  has  no 
authority  to  receive  payment,  he  and  his  sureties  are  liable  on  his 
bond.*  But  no  recovery  can  be  had  by  the  city  upon  the  bond  of  the 
tieasurer  if  he  pays  a  warrant  which  is  valid  on  its  face,  but  which  in 
point  of  fact  was  issued  for  a  chiim  for  which  the  municipahty  is 
not  legally  liable.  The  treasurer  is  not  obliged  to  overrule  the 
judgment  of  the  cily  council  or  other  officer  issuing  the  warrant.* 

<       {  865.     Limitation  of  Aetioai  oa  Wairants.  —  A  municipal  warrant 
b  an  instrument  constituting  a  promise  to  [Kiy,  or  an  acknowledgment 

'  In  Cricket  v.  State,  18  Ohio  St.  9,  The  county  traasurer  was  forbidden 
33',  it  was  held  th&t  if  the  auditor  withr  by  law  to  bi^,  sell,  or  deal  in  county 
out  lawful  authority  obtiuns  money  warmnta.  Upon  payment  of  a  wammt 
from  the  municipahty  by  drawing  a  he  did  not  cancel  it,  but  marked  it 
warrant  in  his  own  favor  for  a  sum  "not  paid  for  want  of  funds"  and  sold 
claimed  to  be  due  him  for  official  it.  In  an  action  by  a  Bubaequent  pui^ 
servioee,  hia  act  ia  a  misfeasance  in  chaser  in  good  faith  without  notice  it 
office  rendering  the  suTBtJes  on  his  was  held  that  he  could  not  maintain  an 
bond  liable.  In  Greenville  t).  Anderson,  action  on  the  treasurer's  bond  to 
58  Ohio  St.  463,  a  city  clerk  drew  war-  recover  the  amount  of  the  warrant; 
lants  payable  to  creditors  of  the  city  that  the  person  receiving  the  warrant 
or  bearer  for  amounts  greater  than  from  the  troasurer  was  chai^eable  with 
were  due  to  the  creditors  in  whose  knowledge  of  the  statute  and  must 
favor  they  were  drawn  and  greater  have  known  that  the  treasurw  had  no 
than  had  been  authorized  by  the  coun-  authority  to  deal  in  countv  warrants, 
dL  He  obtuned  from  the  treasurer  and  that  a  bono  fUl*  holaer  did  not 
the  whole  amount  represented  by  the  stand  in  any  better  portion  than  the 
warrants  and  appropriated  the  excess  peiBon  to  whom  the  tieasuier  delivered 
to  his  own  use.  He  also  drew  other  the  warrant.  HcConnell  o.  Bimpoon, 
warrants  payable  to  creditors  of  the  36  Fed.  Rep.  780. 
dty  or  bearer,  presented  them,  and  ob-  *  In  State  r.  Lewis,  6  Ohio  Dec.  221, 
toined  and  appropriated  the  whole  the  treasurer  paid  a  warrant  to  an 
money,  and  otner  warrants  to  persona  agent  (A  the  payee  who  was  only  a 
to  whom  the  city  was  not  indebted  or  sues  agent  and  had  no  authority  to 
bearer,  obtained  the  money_  called  for  collect  and  receive  the  money.  It  was 
thereby,  and  appropriated  it.  It  was  held  that  he  was  liable  on  nis  bond; 
held  that  his  acts  constituted  a  bueacb  and  that  marufamus  would  not  lie  to 
<rf  his  offiioal  duty;  that  the  sureties  issue  a  new  warrant  because  the 
on  tus  bond  were  liable  to  the  dty  for  auditor  had  exhausted  his  power  to 
the  loss  oooaaiMted  thereby;  and  that  issue  a  warrant  for  the  chum, 
the  negligouie  of  the  treasurer  in  pay-  '  E^ast  St.  Louis  v.  Flannigen,  6B  HI. 
ing  the  warrants  did  not  excuse  the  App.  167.  If  a  countv  treasurer  pa^ 
malfeasance  of  the  clerk  or  affect  the  ilT^al  warrants  notwitnstanding  notice 
liability  of  the  sureties.  But  in  State  from  the  officers  drawing  the  same  not 
V.  Harnson,  99  Mo.  Apo.  67;  72  S.  W.  to  pay,  the  remedy  is  by  action  against 
Rep.  466,  the  court  hdd  that  the  act  the  treasurer  on  his  bond  and  not  by 
of  a  county  clerk  in  selling  at  a  discount  mandamua  by  the  municipality  to  com- 
a  county  warrant  forged  by  him,  was  not  pel  him  to  replace  the  amount  in  the 
an  act  performed  in  an  omdal  capacity;  municipal  treasu^.  Mandamui  does 
and  that  a  purcAojer  of  the  warrant  couM  not  lie  to  redress  mjurioua  results  from 
not  recover  on  the  clerk's  oSdal  bond  acts  alrwdy  done,  but  only  to  com- 
conditioned  for  the  faithful  performance  pel  the  performance  of  a  present 
<rf  the  duties  erf  the  Office.  See  also  to  duty.  State  v.  Bowman,  66  S.  Car. 
the  same  effect  National  Surety  Co.  *.  140. 
State  8av.  Bank,  166  Fed.  Rep.  21. 
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of  the  debt  upon  which  it  is  issued,  and  the  making  and  delivery  of 
the  warrant  arretts  the  running  of  the  eUUvte  of  limitaivma  against  the 
light  of  action  upon  the  debt'  The  cause  of  action  upon  a  warrant 
cornea  within  the  opa«tion  of  the  statute  of  limitations  from  the  time 
when  the  warrant  becomes  payable  according  to  the  methods  and 
procedure  prescribed  by  the  statutes  and  laws  of  the  particular 
State.* 

A  statute  which  is  appUoable  to  unaetded  instrvmenta  applies  to, 
and  bars  an  action  on  municipal  warrants,  unless  they  are  required 
by  statute  to  be  sealed.*  But  if  the  ataiuie  requirei  a  aeal  and  the 
warrants  are  sealed  pursuant  thereto,  they  become  writings  obliga- 
tory or  specialties,  and  are  not  within  a  statute  applicable  to  unsealed 
instruments.*  In  those  jurisdictions  where  the  right  to  sue  accrues 
to  the  holder  of  the  warrant  immediately  upon  demand  and  refusal 
of  payment,  the  statute  of  limitations  runs  from  the  date  of  the 
warrant,  or  the  date  of  payment  specified  therran,  being  the  dates 
respectively  when  payment  may  be  demanded.'   But  when  a  warrant 

'  Walnut  Township  r.  Jordan,  38  Fed.  Rep.  8SS;    Thompeon  v.  Searcy 

Kan.  662,  566;  Fla«g  v.  St.  Charfee,  48  County,  67  Fed.  Bep.  1030;  Cwidon  v. 

La.  An.  7B3;  Abrahams  v.  Omaha,  80  Eureka  Si»ingB,   135  Fed.  Rep.  566; 

Neb.  271;  114  N.  W.  Rep.  161.  CruduptP.  Rameey,  54  Ark.  168;   King 

'  A  defence  of  the  etatute  of  limita-  v.  Frankfort,  2  Kan.  App.  530 ;  Buffalo 
tiona  cannot  be  rendered  ineffective  by  School  Fum.  Co.  v.  School  Diets., 
taking  up  an  outlatced  order  or  warrant  7  Kan.  App.  796;  Perrv  e.  Vermilion, 
andiMuxnganeworderortBarrtmtinii*  21  La.  An.  645;  Wilson  v.  Knox 
■^ate.  Snyderc.  Bovaird.  122Pa.442;  County  (Mo.),  28  8.  W.  Eep.  896; 
Commonwealth  o.  ShoItiB,  24  Pa.  Felton  v.  Crawford  County,  10  Wis. 
Super.  Ct.  487.  Where  warrants  were  69.  When  an  action  may  bo  mam- 
destroyed  by  fire  and  duplicate*  were  tfuned   on    warrants    without    rc^rd 


warrants  were  issued,  it  was  held  that  b^ns  to  run  stgaiost  them  from  the 
the  statute  commenced  to  run  from  date  of  th^  issue.  Bodman  v.  Johnson 
the  date  of  original  i»eue,  and  not  from  County,  1 15  Iowa,  206.  In  this  case 
the  time  of  the  issue  of  the  duplicates,  the  court  lelied  upon  the  fact  that  the 
School  Dist.  V.  Cromer,  52  Ark.  454.  county  authorities  had  power  to  nuse 
■  Condon  V.  Eureka  Springs,  136  money  by  assessment  until  ezp^iees 
Fed.  Rep.  568;  Crudup  ti.  Ramsey,  payable  out  of  the  fund  were  satisfied, 
64  Aik.  168.  See  chapter  on  Uu-  distinguishing  in  that  respect  Wetmore 
nidpol  Bonds:  Index,  Limitation  of  v.  Monona  County,  73  Iowa,  88,  where 
Adtont.  a  warrant  was  payable  out  of  a  sp^ifio 

*  Condon  «.  Eureka  Springs,  13fi  fund  and  the  county  had  no  means  <j 
Fed.  Rep.  666;  Heffleman  o.  Penning-  raising  the  fund.  When,  by  the  law  of 
ton  County,  3  S.  Dak.  162.  If  a  teal  is  the  jurisdiction,  a  cause  of  action 
attached  to  a  warrant  nnifiout  atiitu/rity  accrues  immediately  upon  demand  and 
of  latv,  the  character  of  the  warrant  is  refusal,  the  fact  that  the  fund  on  which 
not  clanged,  and  it  is  governed  by  the  warrants  are  drawn  has  been  depleted 
statute  applicable  to  unsealed  instru-  has  been  held  not  to  prevent  the  ruo- 
ments.  Ctradon  o.  Eureka  Springs,  135  ning  of  the  statute  of  limitations. 
Fed.  Rep.  566;  Crudup  v.  Ramsey,  54  Thompson  v.  Searcy  County,  57  Fed. 
Ark.  168.  Rep.  1030. 

*  Goldman  v.  Conway  County,  10 
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is  not  due  and'pay&ble  and  a  cause  of  action  doeg  not  accrue  until  there 
are  funds  in  the  treasury  applicable  to  Ha  payment,  the  statute  of 
limitations  does  not  begin  to  run  until  money  for  the  payment  of  the 
warrant  b  in  the  treasury,  or  liability  on  the  warrant  is  repudiated. 
This  rule  has  been  applied  in  Nebraska,  where  it  has  been  held  that 
when  a  creditor  accepts  a  warrant  payable  out  of  the  general  funds 
of  the  municipality,  it  is  implied  as  a  condition  of  the  contract  that 
it  is  only  payable  when  there  are  funds  in  the  treasury  to  pay  it,' 
and  also  in  other  jurisdictions  when  the  warrant  is  payable  out  of  a 
special  fund  and  the  obligation  of  the  city  with  reference  thereto  is 
limited  to  the  duty  to  collect  the  fund  and  apply  it,^  and  when 
warrants  are  not  due  and  [Kiyable  until  regularly  reached  in  the 
order  of  their  presentation  or  r^istration.'  It  has  also  been  held  that 
when  orders  or  warrants  are  not  payable  until  funds  are  provided, 
and  it  is  by  statute  made  the  du^  of  Uie  treasurer  to  publish  a  call  for 
warrants,  or  notice  that  he  is  prepared  to  pay  them,  the  statute  does 
not  run  until  the  call  has  been  made,  or  notice  given  as  required  by 
statute.* 

■  King  Bridge  Co.  v.  Otoe  County,  60  Kan,  594,  597;    HiUer  v.  Haskell 

124  tJ.  S.  450:  BrBWerv.  Otoe  County,  County,    fi6    Kan.    730;     Bmnoon   v. 

1  Neb.  373;  Bacon  v.  Dawes  County,  White  Lake  Township,  17  S.  Dak.  S3. 
66  Neb.    191.    See  also  Chapman   v.        *  Seward  County  v.  Shepherd,  71 

Douglas  County,  107  U.  8,   348,   364,  Kan.  61;   Potter  v.  New  Whatcom,  20 

359.  Wash.  589.     "A  warrant,  under  our 

*  New  Orleans  v.  Warner,  175  TJ.  S.  statutes,  is  a  promise  to  pay  it,  in  its 
120,  130;  Justices  v.  Orr,  12  Ga.  137;  order  of  iaaue,  when  money  applicable 
Wetmore  v.  Monona  County,  73  Iowa,  to  it  comes  into  the  treasury;  and  its 
83;  Fernandez  «.  New  Origins,  46  La.  maturity,  by  analogy  with  a  note,  ia 
An.  1130;  Rogers  v.  Omaha,  75  Neb.  thetime  when  the  treasurer  gives  notice 
318;  Greer  Coun^  v.  Clarke,  12  Okla.  of  his  readiness  to  pay  it,  and  stops 
197;  Bames  e.  Tumer,  14  Okla.  284.  interest."  Union  Savings  Bank  v. 
Bee  also  Lincoln  County  v.  Luning,  133  Gelbach,  8  Wash.  497 ;  Potter  v.  New 
U.  S.  520.  Whatcom,  20  Wash.  589,  591.     If  the 

Wamnts  which  are  payable  only  treasurer  has  issued  a  call  for  certain 
out  oj  a  particular  fund  and  then  only  warrants  stating  that  funds  sufficient 
when  there  are  moneys  to  the  credit  to  pay  them  are  in  his  hands,  and  that 
of  the  fund,  are  not  within  a  statute  the  warrants  will  cease  to  draw  interest 
of  limitations  appUcable  to  "actions  on  from  a  certain  date,  and  the  bank  in 
bills  of  exchange,  notes  payable  to  which  the  money  is  deposited  becomes 
order  or  bearer,  except  banlc  notes,  insolvent,  so  that  the  warrants  cannot 
those  on  all  effects  negotiable  or  trans-  be  paid  on  presentation,  the  effect  is 
ferable  by  indorsement  or  delivery,  the  same  as  if  the  county  had  never 
and  those  on  all  promissory  notes,  provided  the  money,  and  the  statute 
whether  negotiable  or  otherwise."  New  does  not  benn  to  run.  Miller  r.  Has- 
Orleans  *.  Warner,  17fi  U.  S.  120.  kell  County,  66  Kan.  730.    A  refusal 

*  Grayson  v.  Latham,  84  Ala.  546;  to  pay  a  warrant  on  presentation  for 
Forbes  v.  Grand  County.  23  Colo.  344  lack  of  funds  estops  the  city  frem 
(overruling  Schloss  v.  Pitkin  County,  claiminf;  that  there  was  money  in  the 
1  Colo.  App.  145);  School  Dist.  No.  5  fund  si&cient  to  meet  it,  andthestat- 
V.  First  Nat.  Bank,  63  Kan.  668;  ute  does  not  begin  to  run.  Hubbell 
Hubbdl  V.  South  Hutchinson.  64  Kan.  v.  South  Hutchinson,  64  Kan.  645. 
645;  Van  Auken  v.  Garfield  Township, 
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In  Arkansas,  where  varmnts  are,  by  constitution  and  statute, 
receivable  in  payment  of  taxes  and  debts  owing  to  the  municipali^, 
it  has  been  held  that  the  statutory  limitation  oF  actions  oa  warrants 
does  not  affect  the  right  of  the  holders  to  have  (he  warrants  rec^ved 
in  payment  of  taxes  and  debts.  Hence,  in  proceedings  under  a 
statute  to  compel  the  production  of  warrants  for  examination  and 
veriScation  and  for  reissue,  if  found  valid,  the  court  held  that  out- 
Uwed  warrants  should  be  reissued,  but  should  state  that  they  are 
receivable  for  taxes  or  debts,  but  are  not  payable  out  of  the  funds  in 
the  city  treasury.' 

§  866.  Muiduniu  to  lasoa  WwranU. —  After  a  demand  or  claim 
has  been  audited,  proved,  or  estabUshed  by  the  action  of  the  city 
council,  or  other  officer  designated  by  law,  or  by  the  judgment  of  a 
court  of  competent  jurisdiction,  the  drawing  of  a  warrant  for  the 
payment  thereof  is  a  purely  ministerial  duty,  and  does  not  involve 
the  exercise  of  any  discretion.  After  a  claim  has  been  audited  and 
allowed  in  the  manner  prescribed  by  law,  the  drawing,  signing,  and 
attesting  of  a  warrant  upon  the  treasurer  for  the  amount  due  is  a 
duty  incumbent '  on  the  proper  ofGcer ;  and  upon  a  refusal  to  p»<- 
form  such  duty,  he  may  be  cmnpelied  to  discharge  it  by  vunuiamut.* 

'  Hill  B.  Loean  County,  57  Ark.  400.  v.  Hayden,  13  Colo.  App.  51;  Prime  v. 
See  also  Daniel  v.  Askew,  36  Ark.  487 ;  McCarthy,  92  Iowa,  569 ;  Bank  of  Com- 
HoweL  r.  Hogina,  37  Ark.  110;  Whit-  merce  o.  Stone,  108  Ky.  427;  Alberts  !>. 
thorns  v.  Jett,  39  Ark.  139.  In  Pelton  Torrent,  88  Mich.  612 ;  Clapp  *.  "ntua, 
V.  Crawford  County,  10  Wia.  69,  it  was  138  Mich.  41;  Btate  v.  Fiaker,  166 
held  that  though  an  action  on  county  Mo.  130;  State  «.  Caaa  County,  53 
warrant*  might  be  barred  by  statute.  Neb.  767;  State  v.  Searle,  79  Nd).  Ill; 
the  warrants  still  remained  receivable  112  N.  W.  Rep,  380;  Matter  of  Free), 
for  taxea.  But  in  Smith  Dakota,  it  has  148  N.  Y.  165;  People  v.  Clarke,  174 
been  held  that  although  the  statute  is  N.  Y.  269,  rev'g  79  N.  Y.  App.  Div. 
only  directed  against  actions,  and  does  78;  People  v.  Coler,  56  N.  Y.  App. 
not  specifically  preclude  the  receiving  Div.  469,  aff'd  166  N,  Y.  144;  State  v. 
of  warrants  for  taxes  pursuant  to  Headlee,  17  Wash.  637;  American 
statutory  provision  tbeiefor,  the  stat-  Bridge  Co.  v.  Wheeler,  36  Wash.  40; 
uU  of  limiUtions  bats  a  proceeding  or  State  v.  Richter,  37  Wis.  276;  State  v. 
action  by  mandamvt  to  compel  the  Bom,  97  Wis.  642;  Appel  o.  State,  0 
treasurer  to  accept  a  warrant  in  pay-  Wyo.  187;  Albeit  v.  Cam^idl  (Tex. 
ment  of  taxes.  Coler  f.  Sterling,  15  Ov,  App.),  78  S,  W,  Rep.  967; 
S.  Dak.  416  (disapproving  and  refu^ng  Stat«  r.  Hasaillon,  24  Ohio  Cir.  Ct. 
to  follow  Pelton  v.  Crawford  County,  249.  See  further  chapter  on  Manda- 
10  Wis.  63,  tupra).  mve,  poit. 

'  Little  Rock  v.  United  States,  103  It  has  been  held  that  rrvmdamuM  \ 
Fed.  Rep.  418-  Jack  v.  Moore,  66  Ala.  wiL  lie  to  compel  the  making  of  a 
184;  JeBersoman  Pub.  Co.  c.  Billiard,  warrant,  although  there  is  no  money 
106  Ala.  576;  Smith  v.  McCutchen,  in  the  treMury,  but  the  controlling 
146  Ala.  455;  Baboock  o.  Goodrich,  47  reason  far  the  decinon  was  that  in 
Cal.  488;  McFariand  v.  McCowen,  98  Colorado  the  power  to  isrue  wananta 
Cal.  329;  Robertson  v.  Aliuneda  li-  in  anticipation  of  tbe  revenues  ia 
brary  Tnistees,  136  Cal.  403;  Lowell  o.  recognised.  Lowell  o.  Bormey,  14 
Bonney,  14  Colo.  App.  230;  McMurrey  Colo.  App.  230.     When  the  statute 
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But  judgment  and  discretion  cannot  be  controlled  by  mandamia, 
and  the  writ  will  not  issue  to  compel  the  making  and  delivery  of  a 
warrant  in  advance  of  the  allowance  and  audit  of  the  claim  by  the 
officer  in  whom  the  statute  vests  the  power  and  duty  of  passing  on 
its  validity.'  It  is  also  laid  down  that,  notwithstanding  the  audit  and 
allowance  of  the  claim,  mandamua  will  not  issue  to  compel  the 
officer  to  draw  his  warrant  therefor,  if  the  claim  is,  in  fact,  of  such  a 
nature  that  its  allowance  is  in  excess  of  the  authority  of  the  auditing 
officers,  and  such  a  violation  of  the  law  as  to  justify  the  refusal  of  the 
officer  to  draw  a  warrant*    And  in  acme  jurisdictions  majidamua  b 

requires  the  money  tc  be  in  the  treaa-  St.  541;  State  b.  Hiera,  61  8.  Car.  388. 
ury  when  the  warrant  is  dr&wn,  maU'  Mandarnvt  will  not  iaeue  to  compel 
damua  to  compel  issuance  of  a  w&rrant  the  making  and  delivery  of  a  warrant 
will  onlj;  lie  when  it  ie  shown  tbat  the  when  the  amount  of  the  claim  b  die- 
money  is  available  for  the  purpose,  puled.  Kensington  Electric  Ca  v. 
Patterson  v.  State  (Neb.),  89  N.  W.  Philadelphia,  1S7  Fa.  446.  The  fact 
R^.  9S9.  When  the  claim  ia  pay-  that  the  amount  of  the  claim  can  be 
able  out  of  a  specific  fund  or  ap-  computed  by  the  officer  who  issues  the 
pTopiiation  which  has  been  exhausted,  wairants  from  documeuts  on  file  in  his 
maiufamus  will  not  lie  to  compel  the  office,  does  not  dispense  with  an  audit 
issue  of  the  wsnsut.  Bosworth  v.  by  proper  board.  Smith  i>.  UcCutchen, 
Schuck,  118  Ky.4G8;  State  V.  Clinton,  146  Ala.  455.  In  (Taf/tin^ton,  it  ia  held 
28  La.  An.  72;  State  o.  FraEee,  lOfi  \AaXt\ve,aiidUingof  the  salary  of  an  officer 
La.  250;   Weston  v.  Dane,  SI  Me.  461.    which  is  fixed  by  law  is  unnecessary,  as 

Where  the  trustees  of  a  library  the  auditor  is  without  discretion  to  allow 
boatd  allowed  claims  and  made  war-  or  reject  it,  and  that  mandimua  to  com- 
tsnts  therefor  which  were  entrusted  to  pel  the  issuing  of  a  salary  warrant  will 
the  librarian  of  the  board  for  delivery  fie  without  any  audit.  Abemethy  v. 
but  the  librarian  failed  to  deliver  them.  Medicine  Lake,  9  Wash.  1 12 ;  State  v. 
wrongfully  obtained  payment,  and  ab-  Daggett,  28  Wash.  1 ;  State  v.  Mc- 
Boon^,  It  was  held  that  the  effect  Quade,  36  Wash.  579.  See  also  Rob- 
was  the  same  as  though  the  warrants  erta  v.  Erickson,  117  Wis.  324. 
had  been  drawn  and  oestrOTed  by  the  '  Linden  v.  Case,  46  Cal.  171; 
board  before  delivery.  The  dfums  McFarland  v.  HcCowen,  98  Cal.  329; 
having  been  allowed  and  approved  and  Walton  v.  McFhetridge.  120  Cal.  440; 
admitted  therebv  to  be  correct,  it  was  Perrin  v.  Honeycutt,  144  Cal.  87; 
held  to  be  the  plain  duty  of  the  board  Murphy  v.  Bondahu,  2  Cal.  App.  249; 
to  draw  warrants  therefor,  and  not-  Wani  v.  Cook,  78  111.  App.  Ill;  James 
withstanding  the  acts  of  the  librarian,  v.  Seattle,  22  Wash.  654. 
mandamu*  would  lie  in  favor  of  an  as-  In  Nea  York,  an  illegal  audit  can  be 
(ignee  of  the  clums  to  compel  the  attacked  either  directly  or  collaterally 
board  to  draw  and  to  deliver  warrtuits  because  it  is  void,  but  it  is  not  so  in 
directing  the  treasurer  to  pay  the  the  cose  of  an  audit  that  is  based  upon 
claim.  Robertson  v.  Alameda  Library  a  legal  power  to  act  but  is  erroneous  as 
Trustees,  136  Cal.  403.  to  some  matter  of  fact  or  law.     The 

The  fact  that  a  suit  is  pending  on  decisions  of  boards  of  audit  come 
the  cl^m  does  not  prevent  its  audit  within  the  rule  which  forbids  the  re- 
and  allowance,  and  the  officer  whose  opening  of  a  matter  once  judicially 
duty  it  is  to  sign  and  issue  the  warrant  determined  under  competent  juris- 
cannot  refuse  to  do  so,  because  of  the  diction.  ChenanKo  County  v.  Birasall, 
pendency  of  the  suit.  Jeffersonian  I  Wend.  (N.  ¥.)  453;  People  r. 
Pub.  Co.  II.  HUIiard,  105  Ala.  676.  Schenectady  County,  35  Barb.  (N.  Y.) 

'  Smithp.  McCutchen,  146Ala.465;  408;  People  v.  Stocking,  60  Barb. 
Rooneyn.  Snow,  laiCol.  51;  Knopfn.  fN.  Y.)  673;  Onondaga  County  e. 
Corcoran,  112  111.  App.  320;  Davis  v.  BriMs,  2  Denio  (N.  Y.),  26;  People  v. 
Jewett,  60  Kan.  661 ;  Wilson  v.  State,  Clarke^  174  N.  ¥.  269.  But  boards  of 
53  Neb,  113;  Belby  v.  State,  63  Ohio  audit  m  allowing  accounte  are  limited 
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refused  when  the  officer  against  whom  it  ia  sought  shows  any  circum- 
stances establishing  that  there  is  substantial  doubt  as  to  the  vatidi^ 
of  the  claim,  and  the  claimant  is  left  to  his  remedy  by  action  against 
the  municipality  in  which  the  question  of  liability  may  be  put  in 
issue  and  tried.' 

If  the  claim  has  been  disallowed  by  the  auditing  board,  the  lemedy  of 
the  creditor  is  not  by  mandoTmu,  unless  the  statutes  or  procedure  of 
the  particular  State  have  modified  the  rules  of  the  common  law,'  but 
is  by  appeal  from  the  disallowance,  where  that  remedy  is  given  by  stat- 
ute,' or  by  action  against  the  municipality  for  the  amount  of  the  debt. 

to  the  powers  conferred  upon  than  by  the  mayor  to  sign  the  wsirantfi  not- 
the  statute,  and  when  they  trantficsa  withstanding  the  original  invalidity  of 
their  lindtations  their  acta,  like  tnoae  the  eontnct.  Frederick  v.  People,  83 
of  any  other  tribunal  or  jurisdiction.  111.  App.  89.  The  mayor  cannot  insist 
— e  void,  and  an  audit  by  them  is  onl^  on  the  deduction  from  a  warrant  a^ 


juiiadiction.  OHt«rhoudt  v.  Rigney,  of  a  sum  claimed  to  have  been  ill»ally 
98  N.  Y.  222;  Nelson  «.  Hajror,  &a.  of  paid  to  the  aldennan,  and  witlSioId 
New  York,   131   N.   Y.   4;    People  v.   his  aiguature  to  the  warrant  until  suoh 


Clarke,  174  N,  Y.  269.  Henoe,  when  deduction  is  made.  The  proper  o 
the  claim  is  one  which  might  be  le-  ia  to  sue  to  recover  the  money  wrong- 
gall^  audited  andallowedj  thedeteimi-  fiilly_  paid,  and  the  mayor  has  no  au-' 
nation  of  the  board  of  audit  is  final,  and  thority  to  pass  on  the  validity  or  in- 
tbe  officer  whoee  duty  it  is  to  issue  a  validity  of  the  payment.  Alberts  r. 
warrant  cannot  refuse  to  do  so  on  the  Torrent,  98  Mich.  512. 
ground  that  too  large  a  sum  has  been  *  O'Hara  v.  Fagan,  £6  N.  J.  L.  279: 
allowed.  People  r.  Clarke,  174  N.  Y.  Fadavano  v.  Fagan,  66  N.  J.  L.  167 
259.  In  James  v.  Seattle,  22  Wash.  State  t>.  Albright,  11  N.  Dak.  22 
664,  it  was  held  that  where  a  dty  is  Appel  u.  State,  9  Wyo.  187. 
without  power  to  authorize  the  pay-  '  In  WathinqUm,  ordinary  eoB- 
ment  to  a  member  of  the  council  cff  lus  tract  debts  of  cities  are,  by  statute,  to 
expenditures  while  investigating  mu-  be  paid  by  issuing  of  warrants  payable 
nicipal  affairs  pursuant  to  ordmaace,  in  their  order  with  interest  mm  date 
the  dty  comptroller  may  properly  or  presentation.  It  is  not  contemplated 
refuse  to  countersign  the  warrant  that  the  owner  of  an  allowed  daim 
directing  the  payment  of  such  daim.  shall  sue  the  corporation  generally  upon 
The  county  auaitor  may  defend  an  the  original  contract,  when  the  clerk 
action  for  mandamut  to  compd  him  or  other  officer  refuses  to  issue  a  war- 
to  issue  a  warrant  on  ground  that  the  rant;  nor  that  the  holder  of  a  warrant 
statute  creating  liability  is  uncon-  which  the  treasurer  refuses  to  pay  shall 
Btitutional.  State  e.  Blumberg,  46  get  a  judgment  upon  the  warrant. 
Wash.  270;  89  Pac.  Rep.  708.  But  the  Such  a  jud^ent,  like  a  judgment  upon 
officer  alleging  that  the  allowance  of  a  claim  disallowed,  would  a^ain  be 
the  claim  was  in  excess  of  the  jurisdie-  settled  by  a  wairant  and  take  its  turn 
tjon  or  powers  of  the  auditing  board  or  in  the  onler  of  payment.  Hence,  the 
officer  must  assume  the  burden  of  ea-  remedy  of  the  owner  of  an  allowed 
tablisbing  that  fact  by  proper  evidence,  claim  is  by  mondoiTius  to  issue  a  war- 
The  creditor  is  prima  facte  entitled  to  rant,  and  of  the  holder  of  a  warrant  by 

Eyment  by  reason  of  the  allowance  of  mandamtu  to  compel  payment.    Undw 

I  claim.    McGowan  t>.  Ford,  107  Cal.  the  statute,  disputed  questions  of  fact, 

177.    The  auditing  by  the  dty  council  such   as    payment   already   made   or 

of  clums  for  street  lighting  and  order-  foigery,  can  be  tried  in  ui  action  of 

ing  the  issuing  of  warrants  therefor,  mandamus.  Abernethy  v.  Medical  I^dte, 

held  to  be  a  ratification  of  the  executed  fi  Wash.  112;  Cloud  v.  Sumas.  9  Wash, 

part  of  an  invalid  lighting  contract,  899 ;  Bacon  e.  Tacoma,  19  Wash.  674. 
and  it  thereupon  beoune  the  duty  of       *  State  v.  Coniell,  54  Neb.  72, 
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In  some  juriadictiona  it  has  been  held  that  the  officers  whose  duty 
it  is  to  audit  and  aUow  claims  ma^  reacind  their  action,  and  may 
direct  either  that  a  warrant  do  not  issue,  or  if  issued  that  it  be  not 
paid,  and  under  such  circumstances  a  refusal  to  issue  the  warrant  or 
a  refusal  to  pay  is  justified,  and  the  party  is  left  to  his  remedy  by 
action;  *  and  in  other  jurisdictions  it  is  held  that  officers  issuing,  or 
authorizing  the  issue  of  warrants,  may  reroke  them  for  fraud  or 
mistake,  or  because  issued  without  legal  authority,  but  they  cannot 
capriciously  revoke  or  rescind  them,  or  recall  authority  for  their 
payment  after  they  have  been  issued.' 

I  S67  (506).  Intwait  oa  Oorporata  Indattedncii. —  By  reason  of 
the' sovereignly  of  the  United  States  and  consequent  exemption  from 
the  operation  of  statutes  not  expressly  made  applicable  to  it,  it  is  a 
well-settled  rule  that  interest  u  not  aUowed  on  claimsagainst  the  United 
States,  unless  the  government  has  stipulated  to  pay  interest,  or  it  is 
given  by  express  statutory  enactment.'  For  the  same  reason  a  State 
is  not  liable  for  interest  on  its  debts,  unless  its  consent  thereto  has 
been  given  by  statute,  or  by  An  express  stipulation  in  a  lawful  contract 
with  one  of  its  officers.*    On  the  liabiUty  of  counties,  towns,  cHiet, 

>  State  n.  Cook,  43  Neb.  318;  Tucker  CanalCom'iB.fi  Deuio  (N.  Y.),  401,  the 

V.  Iredell  County  Justices,  3  Ired.  Law  court  held  ttmt  the  State  of  New  Yoi^ 

£.  CarO.  434;    Dey  «.  Lee,  4  Jooee  was  liable  to  pay  interest  upon  the 

w    (N.    Car.),    238;    Abemathy    c.  amount  of  a  legal  appraisement  of  dam- 

Fliifer,   84   N.    Car.    71 1 ;    Frankl  v.  ages  for  land  taken  lor  public  use  after 

Bailey,  31  Ores-  2^-   ^^e  also  People  demand  for  payment  upon  the  officer 

V.  Klopke,  02  ID.  134.  whose  duty  it  was  to  make  payment. 

*  Somerville  v.  Wood,  115  Ala.  534,  In  so  ruling  the  court  was  influenced 
638.  In  Nero  York,  an  audit  or  al-  by  the  fact  that  the  debt  was  for  com- 
lowance  of  a  claim  is  a  judicial  deter-  pensation  for  property  taken,  and  that 
mination  which  cannot  be  reopened,  fulure  to  pa_y  interest  after  demand 
if  it  is  within  the  jurisdictdon  of  tne  au-  might  result  m  the  owner  of  the  prop- 
diting  board  or  officer.  People  v.  erty  receiving  less  than  just  compen- 
Clarke,  174  N.  Y.  259.  sation.     But  the  court  used  language 

*.  United  States  v.  Sherman,  98  U.  8.  wliich  seemed  to  imply  that  where  a 
565;  Tillson  v.  United  States,  100  U.  S.  debt  was  legally  owing  by  the  State  it 
43,  47;  Harvey  v.  United  Btatea,  113  was  liable  for  interest  thereon,  saying; 
U.  3.  243,  248;  United  SUtes  ».  Bay-  "Tbe  State,  as  such,  is  not  liable  to  pay 
aid,  127  U.  S.  251;  United  States  o.  either  principal  or  interest,  as  it  cannot 
North  Carolina,  136  U.  S.  211,  216;  besued  byacitizen  and  of  course  can- 
Gordon  t>.  United  States,  7  Wall,  not  be  compelled  to  pay  any  debt.  But 
(U.  8.)  188;  Marine  p.  Lyon,  62  Fed.  where  ouestions  of  public  mdebtednees 
Rep.  153;  United  States  n.  Barber,  74  come  before  the  judicial  tribunals 
Fed.Rep.483;  WatUn.  United  States,  through  the  agency  of  public  officers 
129  Fed.  Bep.  222.  over  whom  the  courts  have  jurisdiction, 

*  United  States  v.  North  Carolina,  they  do  not  hesitate  to  dispose  of  them 
136  U.  a  211;  Cam).  SUte,  127  tnd.  ui»n  the  same  l^al  and  equitable 
204;  Bledaoe  v.  Stat«.  64  N.  Car.  392,  principles  which  govern  judicial  de- 
397;  Attorney-General  v.  Cape  Fear  cisions  as  between  individuals.  They 
Nav.  Co.,  2  Iredell  Eq.  (N.  Car.)  apply  the  settled  rules  of  law  to  such 
444,  454;  State  v.  Board  of  Public  casos,  and  adjudicate  upon  the  pay- 
Works,  36  Ohio  St.  409.    In  People  v.  ment  of  both  principal  and  interest 
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and  other  mwiieipal  organizatuma  for  iviereat  on  debts  owing  bj 
them  a  divei^raice  of  opinion  has  arisen.  Thus,  in  some  jurisdictions, 
eountiea  are  regarded  as  instrumentalities  of  the  sovereign  State, 
organized  to  promote  the  general  welfare,  and  consequently  cannot 
be  made  to  pay  interest  on  corporate  debts  in  the  abaaice  of  a 
statute  or  express  stipulation  therefor  in  a  lawful  contract* 

This  princi[Je  has  also  been  so  extended  as  to  exempt  tovms  from 
liability  for  interest*  And  in  lUinoit,  and  possibly  some  other 
States,  the  principle  has  been  so  far  extoided  as  to  hold  tiiat  whoi 
there  is  no  statute  expressly  imposing  the  liability,  municipal  corpora- 
tions of  all  classes  (including  cities)  are  not  chargeable  with  interest 
(HI  claims  against  them  in  the  absence  of  an  express  agreement 
therefor,  the  only  exception  being  where  money  is  wrongfully 
obtained  and  illegally  withheld  by  the  municipal!^.*    But  even  in 

in  the  same  manner  ba  in  other  caaea.  60  Pa.  St.  3S1;  Commonweohh  «. 
It  is  only  in  auch  caaea  that  the  judicial  Philadelphia  County,  4  Serg.  A,  R. 
tribunau  can  direct  the  payment  of  &  (Pa.)  126;  Camp  v.  Knox  County,  3 
public  debt,  and  there  is  no  reason  Lea  <TennO,  199;  Ashe  v.  Honia 
why,  in  directing  such  payment,  the  County,  55  Tex.  49.  See  as  to  interest 
public  agents  should  not  be  directed  on  Coupom,  chapter  on  Municipal 
to  do  as  ample  justice  ss  an  individual  Bonds,  pott;  Index,  Cmtporu;  IrUerett. 
muld  be  required  to  do.  Hence,  if  the  In  Florida,  it  has  been  held  that  as  a 
question  of  tbeliabiUty  of  the  State  to  county  is  not  liable  for  interest  (Hi  its 
tne  paym^it  of  a  clum  for  damages  debts  in  the  absence  of  an  expices 
comeproperiybeforBajudicioltribu^,  stipulation  or  a  statute  expressly  im- 
whether  so  brought  up  by  the  public  posing  the  liabtity,  an  agreement  b^ 
officer  or  the  other  party,  the  tnbunal  the  county  with  a  third  person  that  if 
in  adjudicatiDg  upon  the  question  he  will  cash  the  county  warrants,  the 
will,  if  it  detenninea  the  claim  gainst  county  .wiU  p&y  interest  thereon  until 
the  State  to  be  just,  in  addition  to  they  are  paid  is  uflro  viret  and  vdd. 
directing  its  payment,  alxt  direct  Iht  JacJcsonville  Nat.  Bank  v.  Duval 
paj/TMnt  of  interett  Ihereon,  where  it  County,  4fi  Fla.  496;  State  v.  Stew- 
would  in  other  cases  direct  such  in-  art,  49  fla.  259.  In  I/toA,  counties  have 
terest  to  be  paid.  .  .  .  Indeed  there  no  authority  to  incur  indebtedness  bear- 
can  be  no  reason  why  the  State,  refuang  ing  interest,  or  to  issue  intereet-beaiing 
or  unable  to  pay  a  just  debt,  should  warrants  without  express  legislative 
not  pay  interest  therebn  in  the  same  authority.  Daggett  v.  Lynch,  19 
manner  as  individuals.  The  rule  can-  Utah,  49.  In  wSixmtin,  it  is  expressly 
not  be  enforced  as  against  the  State,  provided  by  statute  that  country  orders 
it  is  true,  as  it  con  be  against  individ-  shall  not  bear  interest.  Alexander  e. 
uals,  because  it  is  not  amenable  to  the  Oneida  County,  76  Wis.  66,  61 ; 
judicial  tribunals;  but  it  is  pnctically  Mueller  v.  Cavour,  107  Wis.  699,  606. 
enforced  whenever  it  can  be,  when  its  *  Dyer  v.  Covington,  19  Pa.  St.  200; 
officers  properly  come  or  are  brought  Snyder  Township  v.  Bovaird,  122  Pa. 
before  such  tribunals."  St.  442;   Bigelow  v.  Washburn,  08  Wis. 

'  Jacksonville  Nat.  Bank  t>.  Duval  563,  657;  Mueller  v.  Cbvour,  107  Wis. 
County,  45  Fla.  496;  Pike  County  n.  500.  605.  In  Witeonsin,  it  is  held  that 
Hosford,  11  111.  170;  Hall  v.  Jack-  no  interest  con  be  paid  on  town  orders, 
son  Countr,  95  111.  352;  Madison  unless  the  voters  of  the  town  have 
County  v.  Bartlett,  2  111.  67;  Warren  authorized  the  payment  thereof  by 
County  V.  Klein,  51  Miss.  S07;  C3ay  vote  under  a  sbitut«  authorising  the 
County  V.  Chickasaw  County,  64  Miss,  voters  to  declare  whether  town  orders 
534;  Anderson  v.  Issaquena  County,  shall  bear  interest,  and  at  what  rate 
75  Miss.  873;  Honteith  v.  Parker,  36  Mueller  v.  Cavour,  107  Wis.  599,  605. 
Oieg.  170;  Allison  v.  Juniata  County,        ■  .People  v.  Taiewell  County,  22  HI. 
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those  jurisdictifHis,  where  the  implied  liability  of  the  municipality  for 
interest  is  denied,  liability  therefor  may  be  incurred  by  reason  of 
ftipvlaiiont  in  contracts  lawfully  made.  1103,  when  the  municipality 
has  power  to  contract  for  property  or  services,  e.  g.,  for  the  erection  of 
a  court-house,  and  there  is  no  restriction  of  law  as  to  the  amount  of 
the  price  or  the  method  of  its  payment,  it  may  contract  to  pay  by 
delivering  interest-bearing  orders  or  warrants,  and  such  orders  wilt 
be  valid  and  collectible,  both  principal  and  interest.*  And  in  the 
caa^of  cUie»  having  power  to  contract  and  to  adopt  ordinances  for  the 
government  of  their  affairs,  provisioa  may,  in  the  absence  of  statutory 
restriction,  be  made  by  ordinance  for  the  payment  of  interest  on  war^ 
rants  or  orders  on  the  city  treasury  after  presentation  for  payment  and 
refusal  thereof,  and  thereafter  interest  may  be  recovered  on  these 
warrants.*  But  the  more  gmerally  accepted  rule,  when  not  con- 
trolled by  stabite,  b  that  the  obligation  to  pay  interest  on  debts  owing 
by  munici[Kil  corporations  does  not  differ  from  the  obligation  of  an 
individual  to  pay  interest  on  his  debts,  and  therefore  that  they  are 
liable  the  same  as  individuab  to  pay  interest  thereon  at  the  legal 
rate  after  a  default  in  payment'    In  the  case  of  warrants  drawn  on 

147;  Johnaon  v.  StaA  CounW,  24  in  payment  of  &  contract,  the  cieditor 
111.  76;  Peldn  v.  Reynolda,  31  III.  £29;  ia  not  precluded  from  recovering  in- 
Feople  t>.  Salomon,  51  111.  37,  52;  tereat  when  the  statute  expreesly  pro- 
Chicago  V.  People,  £6  HI.  327;  Cook  v.  vides  that  warrants  shall  bear  interest 
South  Park  Com'rB,  61  Dl.  115;  Chicago  from  the  time  of  presentation  for  pay- 
V.  Allcock,  86  111.  384;  South  Park  ment  and  registration  upon  non-pay- 
Com'iB  V.  Dunlevy,  91  111.  49;  Hall  v.  ment.  State  v.  Barret,  25  Mont.  112. 
Jackson  County,  96  111.  352 ;  Vider  v.  »  Shipley  v.  Hachen^,  34  Oreg. 
Chicago,  164  111.  354;  Peoria  v.  Fruin-  303;  Scranton  v.  Hyde  Park  Qaa  Co., 
Bambrick  Const.  Co.,  169  HI.  36;  Dan-  102  Pa.  382;  SUte  v.  Stout,  43  Wash, 
villee.  Danville  WaterCo.,  180111.236;  £01. 

Cdes  County  v.  Goehrins,  209  111.  142,  *  Brown  v.  Johnson  County,  1  O, 
163;  Mt  Morris  v.  Wuliams,  38  111.  Greene  (Iowa),  486;  Buffalo  School 
App.  401.  Fum.  Co.  v.  School  Dists.,  7  Kan.  App. 

'  Frankford,  Ac.  Safe-Deposit  Co.  796;  Bobbins  v.  Linoola  County  Ct., 
V.  Jackson  County,  98  Fed.  lUp.  942;  3  Mo.  67;  Isenhour  v.  Barton  County, 
Jackson  County  v.  Rendleman.  100  lU.  190  Mo.  163 ;  Murphy  v.  Omaha,  33 
379.  But  warrants  cannot  be  drawn  to  Neb.  402 ;  Yelltrwley  v.  Pitt  County, 
expressly  bear  interest  when  the  con-  73  N.  Car.  164;  Seton  v.  Hoyt,  34  C^. 
tract  upon  which  they  are  issued  does  286;  Shipley  v.  Hacheney,  34  Oreg. 
not  provide  therefor.  Coles  Coun^  v.  303;  Monteith  n.  Porker,  36  Oreg.  ITO; 
Goehiing,  209  HI.  142.  See  also  HaU  Langdon  v.  Castleton,  30  Vt.  285; 
o.  Jackson  County,  95  m.  362.  Seymour  v.    Spokane,   6   Wash.   362; 

In  Keniueky  it  has  been  held  that  State  v.  Stout,  43  Wash.  £01.  In  Kan- 
when  a  contract  for  a  public  building  aas,  municipal  warrants  may  orovide 
calls  for  payment  in  warrants,  nothing  for  the  payment  erf  interest.  Buffalo 
being  said  about  interest  on  the  con-  School  Fmn.  Co.  v.  School  Dists., 
tract  price,  the  wanants  cannot  be  7  Kan.  App.  796.  In  Kentucky,  it  is 
issued  to  bear  Interest.  Kline  v.  held  that  under  a  contract  to  pay  for 
Jefferson  County  (&.),  101  8.  W.  a  bridce  when  cconpleted,  a  county 
Sep.  360.  But  in  Monitma,  on  the  is  liable  for  interest  on  the  contract 
other  huid,  the  court  has  held  tbat  price  until  paid.  Morris  c.  Bell  County 
under  an  agreement  to  accept  warrants  (Ky.),  50  S.  W.  Rep.  531.     See  also 
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the  city  treasurer  there  b  no  defavU  in  payment  until  a  demand  ka» 
been  made,'  and  when  a  warrant  is  payable  out  of  the  general  funds, 

Wasbington  County  Court  v.  McKee  607;    Hcdihan  t 

(Ky.),  13  S.  W.  Rep.  909.    Under  the  N.  Y.  Misc.  249. 

MiMOUri  statute   providiDE  genet&Ily   the  clum   U  necesnuy   ociunt  acu 

that    creditors    shall    be   tiJlowed    in-   may   be   b^un   thereon,    inteicat  c 

terest  at  the  rr*-  -'  -' '  —   --'--  ■--  -" -"  ' '■—  •'■ '  ■" 

annum,  it  ifl  he  ,  „       .      „  . 

draw  interest  after  presentment  to  Hun  (N.  Y.),  55,  Where,  however,  a 
the  trBasurer  and  refusal  by  him  to  claim  is  due  and  payable  and  has  J>een 
pay  the  same,  the  court  re^rding  the  demanded,  the  fact  that  by  statute 
Keneral  statute  as  to  interest  aa  no  action  can  be  brought  against  th« 
broad  enough  to  embrace  all  debtors,  city  until  thirty  days  has  elapsed  ainca 
counties  as  well  as  individuals.  Rob-  the  claim  was  presented  to  the  comp- 
bins  u.  Lincoln  County  Court,  3  Mo.  tioUer,  does  not  prevent  the  accruing 
67;  State  V.  Pacific,  61  Mo.  155.  of  interest.    Roebling  Sons  Co.  v.  New 

A  city  in  Nebraska  made  a  contract  York  City,  110  N.  Y.  App.  Div,  366, 
for  certam  work  payable  on  completion.  liability  of  county  to  Suie  for  interetl 
The  statute  provided  in  general  terms  on  quota  of  State  taxes  apportioned  to 
for  the  payment  of  interest  on  past  due  it,  see  People  v.  New  York  County, 
demands  without  expressly  naming  5  Cow.  (N.  Y.)  331;  Peorie  v.  Myers, 
cities.  It  was  held  that  the  city  was  138  N.  Y.  590.  afTg  66  Hun  (N.  Y.}, 
liable  for  interest  under  the  statute.  167;  People  v.  Rtch,  148  N.  Y.  71,  80, 
Murphy  o.  Omaha,  33  Neb.  402.  Ma»-  In  assessmg  damages  for  a  tort  the 
v>tll,  J.,  said:  "The  law  is  general  in  jury  may  include  interest  in  a  verdict 
its  termj,  and  apphes  to  cities  as  well  against  the  city.  Orr  v.  New  York 
as  natural  persons.  ...  In  the  ab-  Uty,  64  Barb.  <N.  Y.)  106.  See  also 
sence  of  any  contract  that  payment  Greer  v.  New  York  City,  3  Robt. 
shall  be  delayed,  the  city  will  be  liable  (N.  Y,)  406;  Wilson  v.  Troy,  135  N.  Y. 
for  interest  like  any  other  debtor.  .  ,  ,  96. 

In  ordinary  business  transactions  a  In  VellowW  v.  Pitt  County,  73 
city  will  be  required  to  conform  to  the  N.  Car,  164,  the  question  of  liatulity 
oruinary  rules,  for  interest  on  county  warrants  wa» 

In  New  York,  the  liability  of  a  city  held  to  come  within  and  be  governed 
for  interest  on  a  debt  which  is  due  and  by  the  general  statute  regulating  the 
payable  and  payinent  of  which  has  payment  of  interest  on  obugal^ons, 
t>een  demanded,  is  sustained  by  the  Oregon.  In  this  State  the  rule  is 
courts,  although  there  does  not  seem  recognized  that  neither  the  State  by 
to  have  been  any  discusmon  as  to  the  reason  of  its  sovereignty,  nor  a  county, 
foundation  of,  or  reason  for  the  rule'  which  is  an  instrumentality  of  the 
adopted.  See  Taylor  v.  New  York  State  organized  to  promote  the  general 
CSty,  67  N.  Y.  87,  rev'g  5  Daly  _(N.  Y.),  welfare  and  to  exercise  some  degree  of 
486;  Sweeny  v.  New  York  City,  173  sovereign  power,  can  be  made  to  pay 
N.  Y.  414,  rev'g  69  N.  Y.  App.  Div.  interest  on  corporate  debts  in  the  ab- 
80;  O'KeefTe  i>.  New  York  City,  176  sence  of  a  statute  or  exprea  stipulation 
N.  Y,  297,  aft'g  86  N,  Y.  App.  Div.  therefor.  Seton  o.  Hoyt,  34  Oreg.  266; 
626;  lUchntond  County  Society  o.  Monteitho.  Parker,  36  Oreg.  170.  But 
New  York  City,  73  N.  V.  App.  Div.   when  the  statute  provides  that  the 

*  When  a  warrant  is  issued  for  the  County,  31  Minn.  201.  To  the  effect  that 
payment  of  money  by  a  city,  the  the  city  is  not  bound  to  seek  its  creditor 
municipal  corporation  is  not  bound,  like  and  tnat  a  demand  is  necessary  to 
a  private  person,  to  seek  its  creditor  to  make  interest  accrue  on  a  debt  owing 
make  payment  of  its  indebtedness;  by  it,  see  Taylor  v.  New  York  City,  67 
the  law  imphes,  from  the  issue  of  the  N.  Y,  87,  rev'g  5  Daly  (N.  Y.),  485; 
warrant,  that  it  is  payable  upon  de-  O'KeeEFe  v.  New  YoA  City,  176  N,  Y. 
mand  at  its  treasury.  Monteith  v,  297,  aff'g  86  N.  Y.  App.  Div.  626; 
Parker,  36  Oreg.  170;  Pekin  *.  Rey-  Holihan  v.  New  York  City,  33  N.  Y. 
nolds,   31    111.    629;    Sibley  v.    Fine  Hisc.  249. 
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interest  tmly  b^ns  to  run  from  the  date  of  the  demand,  and  refusal 
of  payment'  It  is  generally  conceded  that  where  money  has  heen 
illegally  exacted  by  the  city,  —  e.  g.,  for  a  void  or  ill^l  levy  of  taxes, 
—  under  such  circumstances  that  the  person  paying  it  is  entitled  to 
recover  it  back,  interest  on  such  moneys  is  recoverable.*  Some  cases 
also  hold  that,  as  warrants  are  contracts  to  [Kiy  money,  a  statutoiy 

county  treasurer  sh&ll  pay  all  orders  terest  until  there  is  money  in  the  fuikd 
of  the  county  clerk  when  presented,  if  available  for  payment.  Johnson  o. 
there  ia  any  money  in  the  tieasuiv  for  New  Orieans,  46  La.  An.  714;  Fer- 
the  purpose,  but  if^not,  he  ehall  indorae  nandei  v.  New  Otieana,  46  La.  An. 
thereon  "not  paid"  fcr  want  of  fund«,  1130.  A  city  iasued  warrants  ororden 
it  ia  implied  that  the  bolder  of  the  war-  on  its  treasurer,  payable  when  fundi 
i&nt  will  wait  for  payment  until  should  be  coUect«d  thei«for  from  eer- 
auffident  money  haa  accumulated  in  tain  tax  nies,  with  interest.  The  funds 
the  usual  course  of  public  business  to  being  collected,  the  common  council 
pay  the  claim,  and  that  the  county  ordered  the  treasurer  to  notify  holders 
will  pay  the  legal  rate  of  interest  upon  of  warrants,  by  publication  in  the 
the  order.  Seton  v.  Hoyt,  34  Oreg.  official  paper,  to  present  the  same  for 
266.  As  cities  are  given  a  more  com-  payment,  and  tlutt  intetcat  would 
plete  oiganixatiou,  they  are  to  be  re-  cease  after  a  certain  day.  It  did  not 
garded  as  natural  persons  in  respect  to  app^  that  plaintiff  knew  of  such 
contracts,  and  are  liable  for  interest  in  publication,  though  duly  made-  It 
the  aame  manner  under  a  general  was  held  that  the  <dty  was  liable  for 
statute  r^ulating  the  rate  of  interest,  interest  on  the  warrants  owned  by 
llonteith  r.  Parker,  36  Oreg.  170;  plaintiff  down  to  the  time  of  their 
Shipley  r.  Hacheney,  34  Or^.  303.  presentation.      A  city  cannot  set  up  in 

In  Waihingbm,  in  holding  that  cities  oar  of  an  action  to  recover  a  debt  due 
and  other  municipal  corporations  are  from  it,  that  it  was  once  willing  and 
liable  for  interest  at  the  t^al  rate,  al-  offered  to  pay  it ;  nor  can  it  stop  interest 
though  the  statute  on  the  subject  does  upon  its  obligations  by  publishing  a  no- 
net expressly  apply  to  them,  the  court  tice  in  a  newspaper  that  such  interest 
says  that  strict  le^  reasoning  may  be  will  cease  after  a  certain  date,  when 
otherwise,  but  that  the  custom  has  the  warrants  bear  interest.  Read  v. 
grown  up  of  paying  interest  on  munici-  Buffalo,  74  N.  Y.  463.  A  warrant 
pal  debte  and  no  reason  in  justice  ex-  had  been  [iiesentod  for  payment  and 
ists  why  municipalities  should  be  ex-  had  been  indorsed  by  the  treasurer 
etnpt  therefrom.  Seymour  v.  Spokane,  "not  paid  for  want  of  funds."  It  was 
6  Waah.  362.  subsequently   Hurrendered,  and   others 

'  First  National  Bank  v.  Arthur,  issued  in  its  stead  for  the  same  aggre- 
10  Colo.  App.  283;  Uout«itb  v.  Parker,  gate  amount  and  dated  and  indorsed 
36  Ort^.  170;  Freeman  v.  Huron,  10  as  the  origmal.  It  was  held  that  the 
S.  Dak.  368;  Stete  v.  Stout,  43  Wash,  reissue  did  not  constitute  payment  of 
601.  When  the  statute  and  the  war-  the  original,  but  was  merely  a  change 
rants  themselves  require  that  they  of  the  evidence  of  indebtedness,  and 
should  be  presented  for  payment  and  that  the  holder  was  entitled  to  interest 
payment  deman<^,  interest  does  not  from  the  date  of  presentation  of  the 
begin  to  run  until  presentation ;  but  original  warrsnt.  atontdth  v.  Parker, 
the  commencwnent  of  an  action  ia  a  36  Or^.  170, 

sufficient  demand  upon  the  city  to  make  '  Boott  Cotton  Mills  o.  Boston,  139 
interest  b^n.  New  Orieans  o.  Warner,  Mass.  383 ;  Boston  &  S.  Glass  Co.  v. 
17fi  U.  8.  120,  146,  147.  To  cause  war-  Boston,  4  Met.  (Mass.)  181;  Grand 
rants  to  bear  int«reat  a  demand  must  Rapids  v.  Blakely,  40  Mich.  367; 
be  made  upon  the  treasurer  de  jaeto,  Boston  A.  M.  R.  Co.  v.  State,  63  N.  H, 
and  not  upon  a  mere  clumant  (n  the  671 ;  Amoskeag  Mfg.  Co.  v.  Manchester, 
office  who  IS  not  in  possession  thereof.  70  N.  H.  336;  Matter  of  O'Berry,  179 
Valley  Bank  t.  BrotCe,  7  Arii.  17;  76  N.  Y.  286;  Southern  R.  Co.  v.  Oreen- 
PRr.Rep.617.  In  Zitnitnana,  it  has  been  ville,  49S.  Car.  449;  Galveston  County 
held  that  when  warranto  are  payable  out  v.  Galveston  Gas  Co.,  72  Tex.  609. 
of  a  particular  fund  they  do  not  bear  in- 
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provision  which  makes  the  warrBnts  bear  interest  at  a  prescribed  rate 
from  the  time  of  preseotatioD  and  refusal  becomes  a  part  of  the 
contract,  and  such  stipulation  for  interest  cannot  be  affected  by  a 
subsequent  law  reducing  the  rate.' 

<  Betoa   V.    Hoyt,   34    Ong.    266;  497;    ^lUumi  v.  Shoudy,  12  Waab. 
Shipley  V.  HtKheney,  34  Or^.  303;  362. 
Umon  Sftv.  Bank  «.  Gelbwh,  8  WmIl 
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We  have  elsewhere  discussed  the  power  of  the  legislature  to  author- 
ize the  issue  of  municipal  bonds  in  aid  of  railway  and  other  like 
^terprises,'  and  have  also  considered  the  express  and  implied  power 
of  municipal  corporations  to  borrow  mone;  and  issue  obligations 
therefor.'  It  appropriately  belongs  to  this  place,  however,  to  notice 
more  at  length  the  different  kinds  of  corporate  securiHea  and  the  ri^ts 
and  remedies  of  the  holders  thereof,  and  to  this  general  subject  the 
present  chapter  will  be  devoted. 

§  871  (486).    Hunidpsl    Bonds.—  Such    bonds,    negotiable    in 
'  form,  payable  at  a  future  day,  intaided  for  sale  on  the  market  and 

'  Ante,  f  280  et  teq.,  and  see  poit,        >  Ante,  f  278  «t  Mq.;  tupra,  f  812, 
I  886  d  seg.  note. 


Laches;  Acquiescence;  Pay- 
ment of  Interest,  &c.     ■    .     960, 

General  Summary  of  Doctrine  of 
Supreme  Court  as  to  Estoppel 
by  Recitals     

State  Court  Decisions;  Power  to 
issue  Bonds;  Conditions  Pre- 
cedent   

State  Court  Decisions;  Condi- 
tions Precedent 9fi4, 

Ektoppel  by  Recitals;  Rule  in 
New  York 

Estoppel  by  Recitals;    Rule  in 


General  Results  stated      .... 
Defences;     Waiver    of    Irregu- 

Where  Lost  or  Stolen 

Void  Bonds;    Actions  to  recover 
Considemtion 


.dr,yGoogIe 


S  872  BONDS  :  IMPLIED   POWER  TO   ISSUE  1325 

issued  pursuant  to  legislative  authority,  are,  notwithstanding  they 
are  under  seal,  clothed  with  all  the  aUrHyutes  of  commercial  paper, 
pass  by  deUvoy  or  indorsement,  and  are  not  subject  to  equities 
(where  the  power  to  issue  them  exists)  in  the  hands  of  holders  for 
value  before  due,  without  notice.  Such  bonds  usually  have  coupons 
attached,  which  partake  of  the  nature  of  the  bond,  are  hkewisc  negoU- 
tAle,  may  be  detached  and  held  separately  from  the  bond,  and  the 
hokler  may  sue  thereon  in  his  own  name,  without  producing  or  being 
interested  in  the  bonds  to  which  they  were  originally  attached.  Such 
securities  are  made  to  raise  money  by  their  sale,  and  this  object  wouU 
be  defeated  if  they  were  subject  to  equities  (where  the  power  to  issue 
eidsts)  in  the  hands  of  bona  fde  holders.  The  propositions  in  this 
section  of  the  text  are  so  well  settied  as  to  be  no  longer  open  to 
question.' 

S  872  (507).  ImpUad  Powar  to  borrow  Hon»3r  and  lima  OosmwrcUl 
or  KogotUble  Fapar  eoiuldarad.  — Much  conflict  of  opinion  has 
existed  in  the  American  courts  touching  the  implied  power  of  public 
and  municipal  corporations  to  issue  commereial  or  negoHabte  inetru- 
menia,  that  is,  instruments  free  from  equities  in  the  hands  of  innocent 
holders  for  value.  In  respect  of  pidtlic  or  quasi  corporations,  such 
as  counties,  &c.,  as  distinguished  from  m-unidptU  corporations 
proper,  the  general  current  of  authority  is  against  the  proposition 
that,  as  ordinarily  organized,  they  possess  any  such  implied  power. 

>  Hercer    County    v.    Hockett,     1    18  Gratt.    (Vs.)   338;    LynchbiUK 

Wall.  (U.  S.)  83,  deDviDf  Diamond  tr,    SlaughWr,  75  Va.  67;  Durant  v.  Iowa 

lAwrenoe    County,    37    Pa.    St.    353;  County,  Woolwortb  C.  C.  69;  State  o. 


Meyer  v.  Htuca^ne,  1  WaU.  (U.  S.)  Hadisoo,  7  Wis.  688;  dark  c.  Janeo- 

384;     Gelpcke  v.  Dubuque,  lb.    175;  ville,  10  Wis.  136;  Maddox  p.  Graham, 

Moran    v.    Miami    County,    2    Black  2  Met.  (Ky.)  56;  Kerr  p.  Cony,  105  Pa. 

(U.  8.),  722;    Clapp  v.  Cedar  County,  St.  282;  Ackley  School  Diatrict  b.  H^, 

5  Iowa,  IS;  Morris  Canal  Co.  e.  Fiaher,  113  U.  8.  135;  New  Providence  tr. 
1  Stodrt.  Ch-  (N.  J.)  667;  &aii  v.  HJaoy,  117  U.  S.  336;  Cripple  Creek 
'Vicksbui^,3lMis8.216;  JacksoncYork  c.  Adaiiu,  36  Colo.  320,  327,  quoting 

6  C.  Railroad  Co.,  48  Me.  147;  Chapin  text;  Oubra  v.  Donaldsonville,  33  La. 
«.  Vermont  &  M.  R.  Co.,  8  Gray  (Mass.),  An.  386;  Martin  b.  Caddo  Par.  Police 
575;     Lynde    v.    Winaebago    County  Jury^  32  La.  An.   1022;   infra,   {  956. 

ilowa  court-house   bonds),    16  Wall.  Municipal  bonds  payable  to  bearer  are 

U.  8.)  6:   Gould  v.  Sterling,  23  N.  Y.  negotiable    by    deUvery.     Gardner   v. 

439;  dark  v.Dea  Hoinesjifi  Iowa,  199,  Haney,  86  Ind.  17;  Fair  r.  Lyons,  13 

213,   and  cases   cited;   Whit«  v.   Ver-  Fad.  Rep.  377.     Pott,  {  879. 
mont  &  M.  R.  Co.,  21  How.  (U.  B.)       Municipal   eonwrations  may  plead 

575;  New  York  Bank  v.  New  York  &  the    ttatule    of   limilaliont    in   octione 

N.  E.  R.  Co.,   13  N.  Y.  699;  b.  c.  4  ag^nst  them  on  their  bonds  payable 

Duer,  480;  Bank  of  Rome  v.  Rome,  19  at  a  fixed  time.    De  Cordova  v.  Gal- 

N.  Y.  20;  Auroi«  v.  West,  22  Ind.  88;  veston,  4  Tex.  470.    See  Undeitill  v. 

Bartholomew  County  V.  Bright,  18  Ind.  Sonon  Tn.,   17  Cal.   172;    Baker  k 

93;  Barrett  v.  Schuyler  County  Ct.,  Johnson  Co.,  33  Iowa,  161;  pori,  S  1188 

44   Mo.    197;   DeVoas   d.    Richmond,  elgeq. 
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And  the  power  ia  not  incident  to  the  authority  to  make  specified 
expoiditures  or  to  make  local  improvements,  but  it  has,  under 
special  circumatances,  been  implied,  where  on  the  whole  such  seems 
to  have  been  the  l^pslative  intention  and  there  is  nothing  to  rebut 
it,  from  other  powers,  such  as  the  express  power  to  borrow  money.' 
But  in  view  of  the  more  complex  and  diversified  powers  usuaUy 
conferred  upon  chartered  or  municipal  corporations  proper,  there 
has  been  a  tendency  on  the  part  of  some  courts  to  hold  that  such 
corpomtions,  as  usually  existing  in  this  country,  have  an  incidental 
or  implied  power  to  issue  commercial  securities,  llie  line  of  argu- 
ment is  substantially  this:  Trading  and  commercial  corporations 
have  this  power  as  an  incidental  means  of  effecting  their  objects,  why 
not  municipal  corporations  as  well?  Municipal  corporations  are 
clothed  with  large  powers,  which  naturally,  if  not  necessarily,  oblige 
them  to  use  credit  or  to  create  debts ;  therefore,  if  they  may  create 
debts,  they  may  borrow  the  money  to  pay  th^n ;  and  if  they  may 
borrow  money,  they  have  the  incidental  power  to  do  like  other  bor- 
rowers, namely,  give  a  negotiable  bill,  note,  or  bond  therefor.  Hie 
whole  argument  is,  in  our  judgment,  unsound.  It  is  true  that  in  this 
country  private  business  corporations  are  usually  conmd««d  to  have 
the  incidental  power  to  borrow  money  or  give  n^otiable  paper  as 
an  evidence  of  their  indebtedness,  but  in  En^nd  it  is  held  that 
express  power  is  necessary  to  enable  even  railway  corporations  to 
draw,  indorse,  or  accept  bills  of  exchange.'  But  admit  that  the 
American  doctrine  is  otherwise,*  and  that  it  is  rightly  so,  still  there 
is  no  resemblance  between  private  and  public  or  municipal  corpora- 
tions in  this  regard.  The  latter  are  simply  agencies  of  government 
They  are  not  organized  for  trading,  commereial,  or  business  pur- 
poses. They  havei  in  general,  but  one  mode  of  meeting  their  lia- 
bilities, and  that  is  by  taxation,  and  it  is  upon  this  resource  that 
creditors  must  be  taken  to  rely.  For  hundreds  of  yeara  in  England 
such  corporatbns  have  existed,  without  it  ever  being  cont^ided  that 
they  could,  without  express  authority,  issue  commercial  paper. 

1  Tensu  Par.  Police  Jury  v.  Britton,  ■  See  observetiona  of  Bj/Ut,  J.,  Id 

15  Wall.  (U.  S.)  566.    The  ordin&iy  Batomui  tr.  Hid-Walee  Railway  Co., 

powers    possessed    by    counties,    oa  Law  Rep.  1  C.  P.  510. 

agencies  of  the  State  in.tbe  adminia-  ■  Stt&tton c.  Allen,  IdN.  J.  !Bq.  229; 

tration  of  public  aSaira,  do  not  give  McCulIough  o.  Hom,  5  Denio  (n.  Y.}, 

the  incidental  authority  to  issue  aega-  567;    Straus  o.  Eagle  Ins.  Co.,  5  Ohio 

liable  bonds  and  coupons.    See  Lynde  St.  59;  2  Kent's  Com.  229;   I  Faisons' 

v.Winneba^oCounty,ieWaU.(U.S.}6.  Notes  and   BUk,    165;     D^ond  v. 

DistiDction    between    puUvc     and  Jeffeison,  19  Fed.  Rep.  483,  holding 

municipal   corporations,   in   the   sense  that  a  power  to  purcbase  property  — 

referred  to  in  the  t«xt,  aee  ante,  f  J  34,  as   a  m«.eiigine  —  imrdies  power  to 

92,  97,  109.  issue  n^otiable  bonds  lor  the  puipooe. 
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Frivate  corporations  an  much  more  vigilant  and  watchful  of  their 
interests  than  it  is  possible  for  public  or  municipal  corporations  to 
be.  The  frauds  which  unscrupulous  officers  will  be  enabled  success- 
full;  to  practise,  if  au  implied  and  imguarded  power  to  issue  negoti- 
able securities  is  recognized,  and  which  the  corporation  or  the  citizen 
will  be  helpless  to  prevent,  is  a  strong  argument  against  the  judidal 
establishment  of  any  such  power.  And  the  ailment  is  unanswer- 
able, when  it  is  remembered  tiiat  in  ascertaining  the  extent  of  corpo- 
rate powers  such  as  the  one  now  under  consderation,  there  is  no  rule 
of  safety  but  the  rule  of  ttrist  construction;  *  and  that  such  an  im- 
plied power  is  not  necessary,  however  convenient  it  may  be  at  times, 
to  enable  the  corporation  to  exercise  its  ordinaiy  and  usual  express 
powers,  or  to  carry  into  effect  the  purposes  for  which  the  corporation 
is  created. 

$  873.  iBBlduttil  Powar  to  gtn  AeknowMgniant  td  Debt.  —  An 
examination  of  the  cases  seems  to  show  that  the  proposition  that  there 
is  an  implied  power  on  the  part  of  municipal  corporations  to  itaue 
negatiabU  securities  was  first  made  as  an  incident  to  the  power  of 
municipal  corporations  to  Incur  debt  and  to  give  evidences  of  indebt- 
edness. It  is  the  generally  accepted  doctrine  that,  when  a  municipal 
corporation  has  the  power  to  contract  a  debt,  such  power  carries 
with  it,  by  implicaticHi  where  there  is  nothing  to  rebut  it,  the  right 
to  give  an  appropriate  adenowledgment  of  the  dAt  and  to  agree  with 
the  creditor  as  to  the  time  and  mode  of  payment;  and  it  has  been 
ft«quently  declared  that,  in  the  absence  of  any  statutory  provision, 
there  is  no  rule  of  law  limitmg  the  extent  of  the  credit  From  this 
broad  general  principle  it  has  been  laid  down  that  where  a  municipal 
corporation  has  lawfully  contracted  a  debt,  and  especially  where  it 
is  expressly  authorized  to  borrow  money,  it  has  the  implied  power, 
unless  restricted  by  its  charter  or  by  statute,  to  evidence  the  same  by 
an  appropriate  wrUten  acJmotoledgTnent,''    The  power  to  incur  debt, 

<  AnU,  fj  131,  238,  239.  SUck  v.  MaysviUe  A  L.  R.  Co.,  13  B. 

'  Tonws  Pw.  Police  Jury  v.  Britton,  Mon.  (Ky.)  1,  20;  Municipality  No.  1 

IS  W&U.  (U.  S.)  £68;    Merrill  v.  Hon-  f.  HcDonaUKh,  2  Rob.  (La.)  244,  250: 

ticeUo,  138  U.  S.  673,  687,  691:  Allen  EeUey  t>.  Brooklyn,  4  Hill  (N.  Y.),  263; 

t>.IntoU(Unt  of  Lafayette,  89  Ala.  641;  Eetchum  «.   Buffalo,   14  N.   Y.   356 

Galena  v.  Corwith,  48  HI.  423;   Rich-  (inarket'house    bonds    given    on   2fi 

mond  V.  HcGirr,  78   Ind.  192;   Ruab-  years'  time  held  valid);    Douglass  v. 

ville  Gas  Co.  v.  RuehviUe,  121  Ind.  206;  Zinnia  Gty,  B  Nev.  147;    Bank  of 

CIbHc  v.   Des  Uoinee,   19  Iowa,  199;  ChiDicothe    v.    Chillicothe,    7    Ohio, 

Witter  v.  Polk  Couitty  Sup.,  112  Iowa,  Port  ii,  31;    Commonwealth  «.  I^tt»- 

380;  Wyandotte  tt.  Zati,  21  Kan.  649;  burgh,  34  Fa.  St.  496;  ConunonwGialth 

Burrton  V.  Harvey  Countv  8av.  Bank,  v.  Httabuigh,  41   Pa.  St.  278,  284; 

28  Kan.   390;    Buffalo   School    Fum.  Willismsport    v.    Commonwealth,    84 

Co.  V.  School  District,  7  Kan.  App.  796;  Pa.  St.  487;   Oommonwealtb  v.  Htts- 
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to  agree  with  the  creditor  as  to  the  time  and  mode  of  paymeni,  and 
to  give  an  appropriate  evidaice  of  the  existence  of  the  debt,  naturally 
led  to  discussion  and  controversy  as  to  the  form  of  acknowledgment 
An  acknowiedgm«it  for  the  debt  may  take  yarious  forms;  it  may 
be  a  warrant  on  the  treasury;  a  promissory  note;  a  «ngle  IxHid 
for  the  payment  of  the  particular  debt;  or  an  issue  of  bonds 
intended  to  have  the  characteristics  of  negotiable  paper.  The  right 
to  ^ve  to  the  evidence  of  indebtedness  the  characteristics  of  negoti- 
ability was  claimed  as  an  incident  to  the  right  to  contract  the  debt, 
to  fix  the  term  of  credit,  and  to  give  an  evidence  of  indebtedness. 
But  in  cases  which  recognize  the  existence  of  the  principle  that  a 
municipal  corporation  may  give  an  appropriate  evid^ice  of  indebted- 
ness for  a  debt  lawfully  incurred,  it  has  been  pointed  out  that  a  pmoer 
to  contract  to  pay  a  person  a  sum  of  money  at  the  end  of  a  year  for 
doing  certain  work,  arid  the  power  to  borrow  from  another  upon  a 
credit  of  a  year  for  the  purpose  of  paying  for  such  work,  might  seem 
at  first  view  to  be  substantially  identical;  the  amount  is  the  same 
and  the  time  of  payment  the  same;  the  creditor  only  is  different. 
But  the  materia/  difference  between  the  two  powers  is  that  when  the 
power  of  the  municipal  corpomtion  to  use  its  credit  is  limited  to  con- 
tracting directly  for  the  accomplishment  of  the  object  authorized 
by  law,  then  the  avails  or  consideration  of  the  debt  cannot  be  diverted 
to  any  iU^timate  purpose,  whilst  if  the  money  is  borrowed  the  cor- 
poration will  be  liable  to  repay  it,  although  no  part  of  the  money 
may  have  been  appUed  to  the  object  for  which  it  was  obtained.'    A 


phia  &  M.  R.  Co.,  2  Coldw.  (Teim.)  tereat  at  the  rat«  of  seven  per  a 
645.  See  also  and  compare  Bateman  anniun.  That  Austin,  on  the  same 
V.  Mid-W^es  R.  Co.,  L.  B.  1  C.  P.  510.  day,  conveyed  the  lota  to  the  city  for 
■  Ketcbum  v.  Buffalo,  14  N.  Y.  356.  the  consideration  of  S35,000,  and  that 
In  this  case  the  city  of    Buffalo  had   on   the   day   followinir  the   city   gave 


charter  power  "to  establish  and  re^-  Austin  its  bond,  as  foUows: 
late  markets."    The  Court  of  Appeals,         "Issued  pursuant  to  a  lesoiuuou  oi 
as  well  as  the  lower  courts,  heuf  that  the  common  council  of  the  said  city: 
this  gave  the  city  the  power  to  pur-  „„  „        ,        _     „  „ 

chaae     market     grounds,     and     ftiey  "Biitfalo,  December  27,  1853. 

further  held  that  theie  being  nothing   f't35,000.(K). 

in  the  charter  or  general  laws  of  the  "Be  it  Known,  that  the  City  of 
Stat«  forbidding  the  purchase  to  be  Buffalo  owes  to  the  bearer  the  aum  of 
made  on  credit,  the  city  had  power  to  thirty-five  thousand  dollars,  t>eaiing 
make  the  purchase  on  credit.  The  interest  at  the  rate  of  seven  per  cent 
opinion  thus  states  the  facts  of  the  per  annum,  pavable  semi-annuallyj  at 
case;  "The  complaint  then  states  that  the  comptrollers  office  in  the  said  city, 
on  the  2Bth  of  December,  1853,  the  and  the  principal  reimburaable  at  the 
common  council  of  Buffalo  passed  a  same  place  on  the  27th  of  December, 
resolution   accepting  an   offer   of   the   1878. 

defendant,  Austin,  to  sell  the  city  two  "In  testimony  whereof,  I,  the 

lota  for  market  grounds,  at  the  pnce  of  undersigned,  mayor  of  the  City 

935,000,  and  take  from  the  city  ita  of  Buffalo,  have,  pursuant  to  a 
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distmction  has  been  diavn  in  the  cases  cited  between  the  power  to 

eoniract  a  dAt  or  even  to  borrow  money  and  to  give  a  suitable  ac- 

resolution  of  the  common  coun-  General  c.  Life  and  Fire  Tofiuiance 
cil  of  said  city,  paaaed  the  26th  Company,  9  Paige  (N.  Y),  470;  Hc 
[u  8.]  day  of  December,  18S3,  hereto  CuUough  v.  Moss,  6  Denio  (N.  Y.), 
Bubecribed  my  name  and  affiled  667.  .  .  .  But  it  ia  useless  to  mutiny 
the  seal  of  the  said  city,  the  day  arguments  upon  this  point.  The ' 
and  year  above  mentioned.  power  of  a  corporation  to  contract 
'"[Signed]  Eli  Cook,  Mayor,  upon  its  credit  cannot  reasonably  be 
"[Countersigned]  U.  CAnwALi.AnEH,  denied;  and  if  it  iqay  do  so  at  all, 
Com^roUer."  there  is,  I  think,  no  rule  of  law  which 
limits  the  length  of  such  ciedit.  If  a 
The  suit  was  one  brought  by  tax-  corporation  may  make  an  exeoutoi^ 
payers,  ■^ftVi"g  the  city  and  Austin,  contract  for  property  or  services,  it 
the  vendor  of  the  lancl,  parties,  and  must,  of  necesBity,  ha.wB  power  to 
praying  a  decree  that  the  city  had  no  agree  upon  the  mode  and  tenns  of  pay- 
right  to  make  the  purchaae  or  execute  ment;  and  to  aajr  that  it  cannot  also 
the  obligation,  and  that  the  convey-  agree  as  to  the  tune  of  payment  is  to 
ance  from  Austin  be  declared  null  and  make  a  distinction  which  rests  upon 
void,  and  that  the  bond  be  surrendered  no  sound  principle,  and  ia  not  war- 
for  cancellation,  and  the  city  be  per-  ranted  by  any  authority. 
petually  enjoined  from  levving  any  tax  "If,  titen.  the  city  of  Buffalo  had 
or  assessment  on  the  taxable  property  power,  under  ita  charter,  to  purchase 
f£  the  city  for  payment  of  the  bond  or  ground  far  a  market^  it  had  authority, 
intereet  thereon.  No  question  as  to  so  far  as  the  chari«r  is  concerned,  to  do 
bona  pde  holdeiB  existed.  so  upon  a  credit  to  which  there  was  no 
The  lower  court,  and  the  Supreme  limit  but  its  own  discretion,  and  the 
Court  at  general  term,  and  the  Court  right  to  give  the  single  bill  in  question 
of  Appeals  all  concurred  in  deciding,  would  follow  as  a  necessary  conae- 
as  stated  in  the  head-note,  that:  quence.  Power  to  contract  the  debt 
VThe  ctt^  of  Buffalo  has  power,  under  must  carry  with  it  power  to  give  a 
the  provision  in  its  charter  authorizing  suitable  acknowledgment  of  the  in- 
it  'to  establish  and  regulate  markets/  debtedcess,  in  the  form  either  of  a 
to  purchase  market  grounds;  and  there  promissory  note  or  a  single  bill.  lean 
is  nothing  in  its  charter  or  in  the  gen-  conceive  no  well-grounded  rule  which 
end  law  of  the  State  forbidding  the  would  concede  one  of  these  powers 
purchase  to  be  made  on  credit.  Ac-  and  den^  the  other,  and  no  such  dis- 
oordingly,  where  the  city  of  Buffalo,  in  tinction  is  warranted  bjr  the  cases." 
pursuance  of  a  resolution  of  the  com-  In  the  concurring  opmion  of  Wright, 
mon  council,  purchased  grounds  for  a  J.,  it  is  said:  "1  think  it  must  be  con- 
market  site  for  the  aum  of  135,000,  and  ceded  that  the  city  had  _power  to  pur- 
^ve  its  bond  for  that  amount  payable  chase  ground  for  a  pubhc  market.  If 
m  twenty-five  years,  with  semi-armual  so,  there  is  nothing  in  the  charter  or 
interest;  Held,  that  the  bond  was  general  law  of  the  State  forbidding  the 
InndiDg  on  the  city."  purchase  to  be  made  on  credit.  It  has 
In  the  opinion  of  Sdden,  J.,  it  is  never  been  doubted  that  a  municipal 
said:  "But  admitting  that  the  city  corporation  may_  become  a  debtor  Tor 
had  a  right  to  make  the  purchase,  it  is  propertywhich  it  is  authorized  to  ao- 
denied  that  it  could  purchase  upon  quire.  Whether  the  credit  be  long  or 
credit  and  execute  the  oond  given  for  snort  is  not  a  question  of  power,  but  of 
the  purchase  money.  The  power  of  discretion  on  tne  part  of  the  corpora- 
corporations  in  general  to  make  con-  tion;  and  the  parties  may  contract  on 
tracts  and  incur  debts  in  the  prosecu-  that  subject  as  they  shall  deem  proper, 
tion  of  their  lentimate  business  would  A  corporation  authorized  to  do  an  act 
■eem  to  be  firmly  established,  not  only  has,  in  respect  to  it,  the  power  to  make 
by  universal  practice,  but  by  repeated  all  contracts  that  natmal  persons  could 
judicial  decision.  Mott  «.  Hicks,  I  make."  See  also  Hubbard  v.  Sadler, 
Cow.  (N.  Y.)  fil3;  Moas  v.  Oakley,  2  104  N.  Y.  223.  The  only  doubt,  if  any 
Hin  (N.  Y.),  266;  Kelley*.  Brooklyn,  exists,  as  to  the  decision  in  the  Krf- 
4  ml  (N.  Y.].  263;  Moss  v.  McCul-  chum  Case,  is  whether  a  mere  geneiBl 
lough,  6  Hill  (N.  Y.).  131  :  Attorney-  charter  power,  among  many  others, 
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knowledgment  therefor  and  the  power  to  issve  negotiable  bojids  and 
put  them  On  the  market  as  evidence  of  a  debt  or  loan.  To  cod- 
tract  a  debt  by  borrowing  or  otherwise  and  to  give  a  bond  or  obliga- 
tion therefor  which  may  circulate  in  the  market  as  a  n^otiable 
securily  free  from  any  equities  or  defences  that  may  be  set  up  by 
the  maker  of  it  are,  it  is  said,  in  their  nature  and  legal  effect,  difjereni 
tramactums.^  The  result  of  the  decisions  at  the  present  time  is  that 
whilst  the  courts  of  some  States  appear  to  recognize  the  right  to  ^ve 
to  evidences  of  indebtedness  issued  by  municipaUties  the  character- 
btics  of  commercial  paper  by  virtue  merely  of  an  implied  power 
arising  from  the  power  to  contract  debt  and  to  give  an  appropriate 
evidence  thereof,  the  great  weight  of  authority  is,  as  we  ahaU  aee, 
to  the  effect  that  the  power  of  a  municipal  corporation  to  issue  com- 
mercial paper  is  not  an  ordinary  incident  to  the  exercise  of  the  usual 
corporate  functions,  and  must  be  expressly  or  otherwise  plainly 
conferred  by  legislative  enactment* 

§  874.  Impliod  Power  to  Iiius  HagotUbla  Soomlttss;  Dadsloiii  «C 
United  StatoB  Suprome  Oooit.  —  Hie  modem  tendency  of  deci^on  is 
well  exemplified  in  the  decisions  of  the  Supreme  Court  of  the  United 
States  on  the  subject  of  the  implied  power  to  issue  negotiable  securi- 
ties. That  court  is  now  committed  to  the  view  Qiat  the  power  to 
borrow  Tncmey  or  to  contract  a  loan  does  not  neceaaarUy,  at  leatt,  include 
the  implied  power  to  issue,  as  evid^ice  of  such  loan,  negotiable  bonds 
or  commercial  securities  conferring  upon  bona  fide  holders  immunity 
horn  legal  or  equitable  defences,'  but  when  the  question  first  came 
before  it,  it  held  that  a  power  giv«i  in  a  city  charter  to  borrow  money 

"to  establish  and  r^ulate  markets,"  all     these     are     ementiaiis     UgidaliM 

contemplated  anything  more  than  that  poaxr*  which  it  is  the  province  of  the 

if  the  power  was  exercised  and  market  rGpreaeDtatives  of  the  people  assembled 

property  acquired,   it  should  be  paid  in  the  legislature  to  exercise  tbemeelvu 

lor  out  of  tne   current  taxation   and  or  to  del^^te  to  municipal  or  quasi- 

current  resources  of  the  city.    Such  a  municipal  corpomtioiiB  to  be  exercised 

power  is,  we  think,  much  less  extensive  free   from  every    reetrictioo   not  ex- 

and   very   different   from   ac   express  pressly  imposed  by  the  constitution  of 

power  "to  borrow  money."  Negotiable  the  Stat«  or  the  malienable  rights  of 

paper  is  almost  always  required  and  man." 

issued  for  money  borrowed.  It  seems  to  the  author  that  ezt»«M 
1  D.  Monticello,_  138  U.  8.  power  "to  borrow  money"  sUukds  or 


German  American  Bank,  144  U.  S.  173,  its  extent  and  implications,  i 

referred  to  tn/ra.  ordinary  power  to  mcur  debt  in  the  ex- 

■  In  Seward  Ck>nnty  (Kan.)  n.  JEtna  erciae  of  tne  usual  munidpo!  functions. 

Life  Ins.  Co.,  90  Fed.  Rep.  222   San-  See  infra,  f  874. 
bom,  C.  J.,  says:  "The  power  to  borreno        '  See  antt,  §{  278-296,  where  the 

money,  to  incur  indebudneu,  to  make  subject  of  the  general  nature  and  tx- 

contiacts,  to  wu«  bondt  on  behalf  of  t«nt  of  the  power  to  borrow  money  ia 
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for  any  public  purpose  confeired  upon  a  city  the  power  to  issue 
n^otiable  bonds  to  raise  the  mODey.*    In  the  cases  which  immedi- 

'  In  Rogen  v,  Burliivtion,  3  Wall,  monejr  was  borrowed  but  the  bonda  of 
(U,  8.)  654,  it  was  held  that  statutory  the  city  were  loaned^  and  that  borrow- 
power  granted  to  the  city  of  Barling-  ing  monev  and  loaning  credit  were  not 
ton,  Iowa,  "to  borrow  moneif  for  any  convertible  terms.  This  case  was  fol- 
public  purpoae"  gave  autbonty  to  the  lowed  in  Mitchell  v.  Burlington,  4  Wall. 
city  to  Dorrow  money  to  aid  a  raiiroad  (U.  8.)  27D.  These  dociaions  are  ex- 
company  ia  building  a  road  for  public  pressly  overruled,  on  this  point,  in 
travel  and  transportation!  and  that,  Brentiam  v.^Geiman  American  Bank, 
as  a  means  of  borrowing  money  to  ao-  144  U.  S.  173. 

oomplish  BUch  purpoee,  the  city  might  The  power  "to  bonow  money  for 
w«us  ill  bond)  to  be  sold  by  the  railr^d  tmy  pubUc  purpoee"  ought  not,  we 
company  to  ruse  the  money.  Bonds  think,  ever  to  Have  been  held  to  au- 
were  issued  and  ddiveied  to  the  com-  thorize  the  city  to  borrow  money  to 
pany.  They  were  ooupon  bonds  in  the  iud  a  railway  company,  and  to  that  ex- 
usual  form,  and  were  secured  by  first-  tent  the  case  of  Rogers  v.  Burlington, 
iBortga^  bonds  of  the  company.  Suit  3  Wall.  (U.  S.)  664,  is  clearly  over- 
was  Drought  by  a  bona  fide  bolder  for  ruled,  but  we  do  not  understand  the 
value  to  recover  against  the  city  on  Supreoie  Court  of  the  United  8tates 
ooupons,  and  the  case  came  up  on  a  to  have  decided  that  express  power 
demurrer  to  the  petition.  Ilie  de-  "to  borrow  monev"  will  not  under  any 
murrer  was  sustfuned  by  the  Circuit  circumstances  include  the  right  to  issue 
Court  and  judgment  rendered  for  the  bonds  negotiable  in  form.  Other  legi»- 
dty;  but  tne  Supreme  Court  nversed  lative  provisions  and  the  circumstancea 
that  judgment.  As  to  the  power  to  may  negative  such  light  as  in  the  Br«n- 
issue  n^otiable  bonds  it  was  sud :  ham  Com,  infra.  On  the  other  hand 
f'Common  enierienoe  shows  that  the  the  other  legislative  provisions  and  cir- 
iuuffij/o/ bond*  b^  a  municipal  corpora-  cumatances  may  be  such  as  clearly  to 
tion  as  material  aid  in  the  construction  show  that  the  power  may  exist  by  im- 
of  a  railroad  is  merely  a  customary  and  plication  from  the  powers  granted,  the 
convenient  mode  of  borrovrina  money  to  object  to  be  attorned,  and  the  usual 
accomplish  the  object;  ana  it  cannot  method  pureued  in  such  cases.  No 
make  any  difference,  bo  far  as  rcepects  universal  rule  can,  we  think,  be  laid 
the  present  question,  whether  the  bonds  down.  Each  case  must  be  decided  on 
as  issued  by  the  defendants  were  sold  in  its  own  exact  circumstances,  the  ulti- 
the  market  by  thnroffioers  or  were  fiiat  mate  c^ject  being  to  ascertam  the  le|^ 
delivered  to  the  company  and  were  by  islative  mtention. 
their  asents  sold  for  the  some  purpose.  Express  authority  to  a  city  to  sub- 
.  .  .  Technically  speaking,  it  may  be  scribe  for  stock,  to  m  paid  for  by  "cer- 
aaid  that  the  transaction,  as  between  tificates  of  loan,"  authorises  it  to  issue 
the  company  and  the  defendants,  was,  n^otiable  bonds  with  coupons  at- 
in  form,  a  contract  of  lendiiu;;  but  as  tached,  such  "certificates  of  loan"  and 
between  the  defendants  anathe  per-  "bonds"  being  considered  identical 
sons  who  purchased  the  bonds  in  the  Am^  v.  Allegheny  City,  24  How. 
market,  it  was  undeniably  a  contract  (U.  S.)  364.  Power  by  public  corporo- 
of  borrowing  money;  and  the  same  re-  tions  to  issue  negotiable  bonds  may  be 
mark  applies  to  the  transaction  in  its  inferred  from  toe  power  to  subscribe 
practical  and  legal  effect  upon  all  sub-  for  stock  in  railroad  companies  and  to 
sequent  holders  of  the  securities  who  make  payment  for  it  in  bonds.  Curtis 
have  since  become  such  for  value  and  v.  Butler  County,  24  How.  (U.  S.)  435; 
in  the  usual  course  of  business."  Jus-  Bushnell  o.  Befoit,  10  Wis.  195.  Ei- 
tice  Fi^  deUvered  a  dissenting  opinion  press  legislative  authority  to  a  city  to 
in  which  Chief  Justice  Cham  and  Jus-  subscribe  for  stock  in  a  railroad  "as 
tices  drier  and  MSier  concurred,  and  fully  as  any  individual "  authorizes  the 
which  said,  as  to  the  authority  of  the  issue  by  tlie  dty  of  n^otiable  bonds  in 
dty  to  issue  the  bonds,  that  there  was  payment  theruor.  Seybert  v.  Pitts- 
no  such  authority  either  in  the  charter  burgh,  1  Wall.  (U.  8.)  272,  approving 
of  the  city  or  in  any  other  legislation  Commonwealth  v.  8une,  41  Fa.  St. 
of  the  State ;  that  the  authonty  con-  278. 
ferred  was  to  borrow  money;  tttat  no 
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atety  followed  this  decisbn,  the  Supreme  Court  modified  or  limited 
these  views.  Thus  it  held  '  that  the  trustees  or  repreaentative  officers 
of  a  pari^,  county,  or  other  such  local  jurisdictkHi,  invested  with 
the  usual  powers  of  administration  in  specific  matters,  and  the  powier 
of  levying  taxes  to  defray  the  necessary  expenditures  of  the  jurisdic- 
tion, had  no  implied  avtkority  to  issue  negoliaUe  tecitriiiea  payable 
in  the  future  of  such  a  character  as  to  be  unimpeachable  in  the  hands 
of  bona  fide  holders  for  the  purpose  of  laiang  money  or  funding  a 
previous  indebtedness.  In  the  opinion  of  the  court  it  is  stated  that 
the  police  jury  of  a  parish  of  Louisiana,  which  issued  the  n^otiable 
bonds  in  question  in  that  case,  had  no  express  authority  to  issue 
them ;  that  the  power  could  not  be  implied  from  the  ordinary  powers 
of  local  administration  and  police,  which  were  c:onferred  upon  the 
boards  and  trustees  of  political  districts;  that  it  was  one  thing  for 
county  and  parish  trustees  to  have  the  power  to  incur  obligations 
for  work  actually  done  in  behalf  of  the  county  or  parish  and  to  give 
proper  vouchers  therefor,  and  a  totally  different  thing  to  have  the 
power  of  issuing  unimpeachable  paper  obligations,  which  mi^t  be 
multiplied  to  an  indefinite  extent;  and  that  althoufj^  the  authori^ 
of  such  bodies  to  issue  negotiable  paper  might  be  implied  in  stane 
cas6s  from  other  and  express  powers  granted,  those  implicatkms 
diould  not  be  extmded  beyond  the  fair  inferences  to  be  gathered 
from  the  circumstances  of  each  case.  In  the  next  case  in  which  the 
court  had  occasion  to  consider  the  question,'  it  held  that  the  power 
to  issue  commereial  paper  tuaa  foreign  to  the  objects  of  the  creation 
of  the  political  divisions  of  counties  and  townships  and  was  not  to 
be  conceded  to  such  organizations  unless  by  >nrtue  of  express  \effa- 
lation,  or  by  very  strong  implication  from  such  l^islatioo ;  and  that 
die  power  conferred  by  the  statutes  of  Tennessee  upon  a  coimty  to  erect 
a  court-house,  jail,  and  other  necessary  coun^  buildings,  did  not 
authorize  the  issue  of  commercial  paper  as  evidence  of,  or  securi^ 
for,  a  debt  contracted  for  the  construction  of  such  a  building,  rntere- 
after,  the  court  further  held  *  that  a  grant  to  a  municipal  corporation 
of  power  to  appropriate  moneys  in  aid  of  the  construction  of  a  rail- 
road, accompanied  by  a  provision  directing  the  levy  and  collection 
of  taxes  to  meet  such  appropriation,  and  prescribing  no  other  mode 
of  payment,  did  not  authorize  the  issuing  of  negotiable  bonds  in 
payment  of  such  appropriation.    Subsequent  decisions  *  held  that 

>  TetuM  Par.  Police  Jury  v.  Britton,       *  Concord  v.  RotuoBon,  121  U.  8. 

15  WftU.  (u.  s.)  sae.  las. 

•  Claibome  County  «.  Broolcs,  111       *  Kelley  «.  HilAn,  127  O.  8.  130; 
U.  B.  400.  Norton  v.  Dyersbuig,  127  D.  S.  160. 
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the  ■power  granted  to  a  municipal  corporation  to  heeome  a  stockholder 
in  a  railroad  company  did  not  axrry  with  it  the  power  to  issue  riegoti- 
dble  bonds  in  payment  of  the  sutecription,  unless  the  latter  power 
was  expressly,  or  by  necessary  implication,  conferred  by  the  statute; 
and  '  that  a  municipality  has  no  power  to  issue  its  bonds  in  aid  of 
a  railroad  except  by  I^slative  permission.  In  ihe  next  case '  the 
court  held  that  the  power  conferred  by  a  statute  on  a  municipal  cor- 
poration to  subscribe  for  the  stock  of  s  railroad  company  did  not 
include  the  power  to  issue  negotiable  bonds  representing  a  debt,  in 
order  to  pay  for  that  subscription ;  and  it  was  said  that  that  rule  was 
well  setUed.  In  the  opinion  of  the  court  (delivered  by  Mr.  Justice 
Field),  the  court  said,  "The  inability  of  municipal  corporations  to 
issue  negotiable  paper  for  their  indebtedness,  however  incurred, 
unless  authority  for  that  purpose  is  expressly  given  or  necessarily 
implied  for  the  execution  of  other  express  powers,  has  been  affirmed 
in  repeated  decisions  of  this  court."  *  Hiereafter,  in  the  course  of 
the  opinion  it  was  said  that  implied  power  of  a  municipal  corpora- 
tion to  borrow  money  to  enable  it  to  execute  the  powers  expressly 
conferred  upon  it  by  law,  if  existing  at  all,  did  not  authorize  it  to 
create  and  issue  n^otiable  securities  to  be  sold  in  the  market  and 
to  be  taken  by  the  purchaser  freed  from  the  equities  that  might  be 
set  up  by  the  maker ;  and  that  to  borrow  money,  and  to  give  a  bond 
or  obli^tion  therefor,  which  might  drculate  in  the  market  as  a 
DC^tiable  security,  freed  from  any  equities  that  might  be  set  up  by 
the  mak^  of  it,  were  essentiaUy  different  traneactiona  in  their  nature 
and  legal  effed,*    Still  more  recently  the  Supreme  Court  of  the 

>  Young  V.  GAiendon  Township,  132  chaser  for  value.    The  court  held  the 
U.  S.  340.  bonds    to  .  be    void.      The   opinion, 

\  Memphis,  134  U.  S.  198.       Lamar,  J.,  admits  th&t  if  the  town  had 


v.  iiMiiiui,  lAi  u.  u.  luv,  i->u^  ..  .roiild  have  been  vidid  (p,  687);  -uv 
darendon  Township,  132  U.  8.  3W.  the  opinioD  seems  to  base  its  conctu' 
*  Merrill  V.  MontiMllo,  13S  U.  S.  673.  sion  that  the  refunding  bonds  were  void 
In  this  rase  it  appeared  that  towns  upon  the  ground  that  what  was  done 
in  tnttiana  hod  express  power  "to  bar-  was  not  a  "borrowing"  of  money,  but 
Tovmuauji  or  incur  any  dibtP  on  certain  was  the  "issue  for  sale  in  open  market 
oonditiwis.  The  town  of  Montacnllo  of  bonds  as  conunerdttl  securities  with 
owed  a  'raUd  debt  evidenced  by  bonds  immunity  in  the  hands  of  a  bona  fide 
which  had  matured,  and  oo  which  the  holder  for  value  from  equitable  de- 
town  was  liable  to  be  sitad  and  to  have  fences^"  which  the  opinion  holds  to  be 
judgment  go  against  it.  To  pay  this  essentially  different  transactions.  But 
debt  the  town  issued  ten-year  refund-  quart  on  this  point.  Why  was  not 
ing  bonds  negotiable  in  form,  placed  what  was  done  a  "borrowine"T  It  is 
tbem  with  on  agent  to  sell,  who  sold  a  usual  mode  of  municipal  borrowing 
them  and  absconded  with  the  pro-  to  offer  its  aecurities  for  sale  in  the 
eeeds.  The  action  was  upon  these  re-  market.  What  better  mode  could  the 
funding  bonds  by  a  good  faith  pur-  town  have  adopted  under  the  drcum- 
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United  States  had  occasion  to  consider  the  validity  of  bonds 
alleged  to  have  been  made  under  the  provisions  of  a  charter  of  a 
dtj  having  very  limited  powers  of  taxation  "that  the  city  council 
shall  have  the  power  and  authori^  to  borrow  for  general  purposes 
not  exceeding  fifteen  thousand  dollars  on  the  credit  of  the  city." 
Pursuant  to  ordinance,  negotiable  bonds,  payable  to  bearer,  were 
made  and  issued.  An  action  was  b^;un  upon  the  coupons  attached 
to  the  bonds,  and  was  contested  by  the  city  on  the  ground  that  the 
city,  although  it  had  the  power  to  borrow  money,  had  not  the  power 
to  issue  negotiable  bonds  therefor,  and  that  they  were  void  for  all 
purposes,  and  in  the  hands  of  all  persons.  The  court  declared  that 
it  was  clear  that  in  exerciang  its  power  to  borrow  on  its  credit,  for 
general  purposes,  the  city  could  give  to  the  lender,  as  a  voucher  for 
the  repaymoit  of  the  money,  evidence  of  indebtedness,  in  the  shape 
of  non-t)^;otiab1e  paper;  but  that  did  not  cover  the  right  to  issue 
n^otiable  paper  or  bonds,  unimpeachable  in  the  hands  of  a  bona 
fide  holder.  The  povrer  to  borrow  would  not  be  nugatory  wh.ea  un- 
accompanied by  the  power  to  issue  n^otiable  bonds  therefor.  Tlie 
confining  of  the  power  in  the  case  before  the  court  to  a  borrowing 
of  money  for  geneial  purposes  on  the  credit  of  the  ci^,  would  limit 
it  to  the  power  to  borrow  money  for  ordinary  governmental  pur^ 
poses,  sudi  as  are  generally  carried  out  with  revenues  derived  from 
taxation ;  and  the  presumption  is  that  the  limited  grant  of  the  power 
io  the  charter  was  intended  to  confer  the  right  to  borrow  money  in 
anticipation  of  Uie  receipt  of  revalue  taxes,  and  not  to  plunge  the 
corporation  into  a  debt  on  iriiidi  interest  must  be  paid  at  a  hi^ 
rate  for  a  term  of  years.  It  is  easy  for  the  l^slature  to  confer  upon 
a  municipality,  when  it  is  constitutional  to  do  so,  the  power  to  issue 

■taDc«a  (^  this  cue T  WaaHtoritsUll,  borrow  money  or  incur  anjr  debt"  did 
be  sued,  and  have  judgment  go  against  not  include  the  power  to  borrow  for  the 
it,  to  be  enforced  bv  taxation  for  the  punwee  of  refunding  the  old  bonda, 
whole  debt  at  oncer  One  portion  of  ana  hence  quoad  the  case  before  tbe 
the  opinion  aeems  to  rcet  the  Judgment  cooit  there  was  not  even  power  to  bor- 
of  tlie  court  that  the  refunding  bonda  row  money,  and  consequently  no  im- 
ware  void,  not  tor  want  of  considera-  pUed  power  as  incident  to  the  power  to 
tion,  but  because  although  power  "to  txirrow  to  issue  the  negotiable  tra>- 
borrow  money  "was  conferred  there  was  year  refunding  bonda.  The  town  had 
no  "expreBB  power  to  issue  negotiable  express  power  "to  borrow  money"  tor 
.  bondaasevidenceofsuchloanandnoim-  purposes  not  specified,  and  whatever 
idied  power  because  ibe  existence  of  it  may  be  the  limitations  on  auch  a  power, 
IS  not  neoeaBai;  to  cany  out  any  of  wfav  should  it  not  include  the  power 
tbe  puiposes  of  the  munictpahty "  to  borrow  money  to  pay  the  matured 
(p.  ffil2).  "nireeiudgea  did  not  sit.  and  valid  outstanding  l>onds  of  the  townT 
the  exact  ground  of  the  court's  judg-  This  is  a  very  different  thing  from  rec- 
ment  against  the  validity  of  the  re-  ognizing  that  the  borrowing  power  ex- 
funding  bonds  is  not  very  clear.  Per-  tended  to  selling  its  secuntiea  to  pay 
haps  it  may  be  that  tbe  court  was  ef  the  ouirent  expenses  (tf  the  town, 
opinion  that  the  expteas  pomr  "to 
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n^otiable  bonds;   and  under  the  well-settled  rule  that  dovbt  as  to 

ike  exigence  of  such  power  ought  to  be  determined  agamst  its  exist- 
ence, it  ou^t  not  in  the  case  before  the  court  to  be  held  (o  exist  as 
an  incident  to  a  simple  power  to  borrow  money  for  general  purposes, 

lie  court  in  its  opinion  reviewed  the  previous  cases,  and  held  that 
there  was  no  authority  to  issue  n^otiable  bonds ;  and  even  a  bona 
fide  holder  could  not  recover  upon  them  or  their  coupons.* 

*  BrenhaiD    v.    Geiman    American  514;    Coffin  v.  Indunapdis,  60  Fed. 

Bank,  144  U.  S.  173.    In  the  opimon  Rep.  221,  227;  Uhman  tr.  San  Diego, 

of  the  court  in  this  case  Justice  fildicA-  83  Fed.  Rep.  609;  Oquawka  v.  GraveB, 

ford  referred  to  JS  507  and  507a  of  ths  82  Fed.  Rep.  568;  Gennan  Ina.  Co.  n. 

4th  edition  of   this  work  (§f  872,  878,  Manning,  96  Fed.  Rep.  597,  overruling 

of  thin  etUtion)  m  support  of  the  prop-  78  Fed.  Rep.  900;   Wataon  v.  Huron, 

ooition    that    the    power    to    borrow  97  Fed.  Rep.  449 ;  Gilman  v.  Femald, 

money,  unaccompamed  by  the  power  141    Fed.   Rep.   941,   943.     See  also 

to  iuue  n^otiable  bonda,  would  not  Bangor  Sav.   Bank  v.   StiUwater,  46 

have    been    nugatory.      A   dissenting  Fed.  Rep.  899;   Hopper  r.  Covington, 

oranion  was  read  by  Justice  Harlan,  in  8  Fed.  Rep.  777,  aS'd  118  U.  8.  148. 

which  Justices  Braver  and  Brown  con-  See  ante,  f  287. 

ourred.  In  the  dissenting  opinion,  BrentiatnCaM  oommenUd  on:  Inn- 
Justice  Hcalan  referred  to  the  views  of  spect  of  the  BrmJum'Casa  the  author, 
the  author  of  this  work  as  expressed  in  in  view  of  its  great  importance,  ven- 
|{  507  and  507a  (4tli,  edition)  de-  tures  to  observe  that  it  has  sometimes, 
scribing  as  unsound  and  dangerous  the  as  he  thinks,  mistakenly  been  auj^ 
doctrine  "that  a  public  or  municipal  posed  to  lay  down  the  doctrine  that 
corporation  poss^sing  the  implied  express  power  to  a  municipal  corpora- 
fovMT  to  borrow  money  for  its  ordinary  tion  to  borrow  money,  without  more, 
purposes,  and  as  xnoiaentol  thereto,  the  will  not  under  any  eireum»tanee»  au- 
power  to  issue  commercial  securities,  thorize  the  issue  of  bands  in  negotiable 
that  is,  paper  which  cuts  off  defences  form,  and  that  if  bonds  are  so  issued 
when  it  is  in  the  hands  of  a  holder  for  they  are  void,  even  in  the  hands  of 
value  acquired  before  it  is  due";  and  bona  ^de  holders.  The  decision  of  the 
expressed  approval  of  the  views  lud  majority  of  the  court  in  that  case  as- 
down  by  the  author  in  the  4th  edition  serts  no  such  general  or  universal  doo- 
of  this  work,  f  125,  that  "ErpreMs  trine.  On  the  contraij,  the  court  care- 
powef  to  borrow  mortey,  perhaps  in  all  fully  confined  its  decision  to  the  facta 
cases,  but  especially  if  conferred  to  in  'the  present  case,"  which  facts  were 
effect  objects  for  which  large  or  un-  peculiar,  and  as  appears  in  the  report 
usual  sums  are  required,  as,  for  ex-  of  the  case,  are  as  toUows:  The  City 
ample,  subecriptiona  to  railroads  and  of  Brenham,  chartered  February  i. 
Other  public  improvements,  wiU  ordi-  1873,  had  a  population  of  "over  4000 
narily  M  taken,  if  there  be  nothing  in  and  less  than  10,000  inhabitants"  (p. 
the  legislation  to  negative  the  infer-  178).  The  Constitution  of  Texas  ot 
ence,  to  include  the  power  (the  same  Bs  1876  (art.  xi.  ff  3to7},  contained  pro- 
if  conferred  upon  a  corporation  oigan-  viffions  aoplicable  to  various  classes  of 
ized  for  pecuniary  profit)  to  issue  ne-  murudpu  corporations.  Section  4  of 
gotiable  paper  with  idl  the  incidents  art.  xi.  deals  with  cities  and  towns  hav- 
of  negotiability."  ing,    like   Brenham,    a   population   of 

Brenham  v.  German  American  Bank,  10,000  inhabitants,  or  len.     It  pro- 

144  U.  S.  173,  *upra,  is  cited,  approved,  videe   that   they    may    be    charteied 

and  followed  in  Bamum  v.  Olcolona,  only  by  general  law,  and  that  they  may 

148  U.  S.  393;  Atchison  Board  of  Edu-  levy,  assess,  and  collect  an  annual  tax 

cation  n.  DeKay,  148  U.  S.  591 ;  Wash-  to  defray  the  current  experuei  of  local 

ington  County  v.  Williams,  111  Fed.  adminittrationl  hvl  tuch  tax  sAw  natw 

Rep.    801,    806;     Coffin    v.    Kearney  eaet*d  in  any  one  year  on«-fourth  of  one 

County  Com'ro,  67  Fed.  Bep.  137,  141;  percent.  Bection  5  (A  art.  xi.  deals  with 

Ashuelot  Nat.  Bank  v.  School  District,  cities  of  more  than  10,000  inhabitants, 

SH  Fed.  Rep.  197,  oB'g  41  Fed.  Rep.  and  givea  laiger  powers.     Section  3  of 
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I  875.     Dadiioiu  of  SUta  Oonrta  daqring  Oonantl  ImpUad  Powv  to 
Isioe  Hagotiabls  Bonds. — The  deciaons  of  the  Supreme  Court  of  the 

art.  xi.  applies  to  all  municipal  corpora-  Conatitutioa,  was  complete,  if  that  de- 

tioDH,  and  is  aa  follows:    "No  county,  fence  was  not  cut  off  bjr  the  negotiable 

citjr.  or  other  municipal  corpoistion  character  of  the  bends;  that  is  to  say, 

shall  hereafter  become  a  subscriber  to  the  city,  in  direct  violation  of  the  Con- 

the  capital  of  any  private  corporation  atitution,  issued  bonds  to  aid  a  railroad, 

or  association,  or  make  any  appropria-  and  concealed  and  misstated  the  facta 

Hon  or  donation  to  the  tame,  or  in  any-  in  the  ordinance  and  in  the  bonds  by 

wise  loan  its  credit;  but  this  shall  not  stating  that  they  were  issued  for  "gen- 

be  construed  to  in  any  way  affect  any  eral  purposes."    When  the  city  ismied 

obligation  heretofore  undertaken  pur-  theae  bonds  it  disposed  of  the  same,  aa 

euant  to  law."  stated  by  the  court  at  pages  ISl  to  182, 


The  charter  conferred  upon  the  city  as  follows:  "In  the  present  case  it  ap- 
(he  following  powers:  "Art.  iii.  j  2.  peaig  that  Mensing  bought  from  the 
That  the  city  council  shall  have  the   defendant  tSOOO  of   the  bonds  at  95 


power  and  authority  to  borrow  for  gen-  cents  on  the  dollar,  and  that  the  other 
eral  purpoMS  not  exceeding  (S1S,000)  S7000  of  the  bonds  were  sold  by  the 
fifteen  thousand  dollars  on  the  credit  citv  for  the  same  price,  it  thus  recaving 
ofsaidcity.  Art.  vii.  {  1.  Bondsofthe  onlv  $11,400  for  912,000  of  the  bond^ 
GoiporatioQ  of  the  Oty  of  Brenham  ana  sufierirtg  a  discount  on  them  <x 
shall  not  be  subject  to  tax  under  this  S600.  Tbe  city  tiius  agreed  to  pt^ 
act."  Under  these  constitutional  i«-  912,000,  and  interest  thereon,  for 
sttictions  and  charter  poweiB  the  city,  ill,400  borrowed." 
on  June  7,  1870,  passed  an  ordinance  These  bonds  were  afterwards  bought 
"to  provide  for  the  issue  and  sale  of  by  the  pluntiff,  the  German  American 
SiSjOOO  in  coupon  bonds  of  the  city,  to  Bank,  without  actual  notice  of  any 
borrow  money  for  general  purposes,"  facts  other  than  those  disclosed  on  the 
and  under  that  authority  issued  bonds  bonds.  The  majority  of  the  court  (four 
dated  July  31,  1S7B,  of  various  denomi-  judges  dissenting)  held  that  under  the 
nations,  aQ;regatiiig  $16,000.  These  forcing  oonstitutional  and  charter 
bonds  were  entitled  Bonos  for  General  provisions,  tbe  form  of  ordinance  and 
Purposes,  *15,000."  They  were  pay-  form  of  bond,  the  ^aintiff  wae  not 
able  to  bearer  twenty  years  after  oate,  entitled  to  recover.  The  majority  did 
redeemable  after  ten  vetus,  bearing  not  undertake  to  lay  down  any  rule  as 
ten  per  cent  interest,  ana  with  coupons  applicable  to  any  other  ease,  and  con- 
attached.  The  bands  contained  no  re-  fined  their  opinion  strictly  to  the  case 
eilol,  except  that  they  were  authorised  before  them,  and  made  it  turn  upon  the 
by  the  ordinance  of  June  7,  1879.  verr  peculiar  and  limited  charter  powers 

The  action  was  upon  £04  coupons  of  the  city  of  Brenham,  under  the  Con- 
<rf  these  bonds.  The  city  defended  on  stitution  of  the  Stat«  and  the  charter 
the  ground  that  the  bonds  were  issued  of  the  city.  This  appears  bv  the  fol- 
without  authority  and  were  void,  set^  lowing  extract  (p.  1£Q):  "The  power 
ting  up  in  support  of  this  plea  that  to  borrow  tbe  911,400  would  not  have 
112,000  of  the  $15,000  bonds  were  is-  been  nugatory  unaccompanied  by  the 
sued  to  aid  a  railroad  company,  in  power  to  issue  n^^otiable  bonds  tbere- 
direct  violation  of  \  3,  art.  xi.  o)  tke  Con-  for  [citing  autbontiea].  The  con^nm; 
etitution,  above  mulled,  and  that  S3000  of  the  ■joiner  in  Ae  preemt  cose  to  the 
of  the  bonds  only  were  used  for  proper  borrowmg  of  money  for  general  pur- 
city  puiposee.  At  p.  182,  the  Supreme  poses  on  the  credit  of  the  dty  limits  it 
Court  01  the  ITnit^  8tat«s  says;  "It  to  the  power  to  borrow  money  for  or- 
appeare  by  the  record  that  depot  dinary  governmental  purposes,  such  as 
grounds  in  and  the  right  of  way  through  are  generally  carried  out  with  revenues 
the  (Sty  of  Brenham  were  bought  for  derived  from  taxation;  and  the  pr»- 
the  Gi^,  Colorado,  and  Santa  F6  Rail-  sumption  is  that  the  grant  of  the  power 
road  Ccnnpany  with  money  realiEed  was  intended  to  confer  tbe  rignt  to 
from  the  sale  of  bonds  issued  under  the  borrow  monoy  in  anticipation  of  the 
ordinance  of  June  7,  1879,  and  that  receipt  of  revenue  taxes,  and  not  to 
S3000  of  such  bonds  were  used  by  the  plunge  tbe  munidpal  corporation  into 
dty  for  fire  department  purposes."       a  debt  on  which  interest  must  be  paid 

The  defence  to  the  bonds,  under  the  at  the  rate  irf  ten  per  eoitum  per 
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United  States  on  this  subject  seem  to  be  either  consonant  with,  or 
to  have  had  a  controlling  effect  upon,  the  decisions  of  man;  of  the 
States  upon  the  same  subject  In  Illinois,  for  example,  in  one  of  the 
earlier  cases,  the  court  used  language  to  the  effect  that  municipal 
corporatitms,  like  any  other  corpotation,  had  the  inhererti  right  to 
pay  its  debts  or  provide  for  their  payment,  —  to  fund  them  if  it 
deemed  that  to  be  the  best  policy,  and  issue  the  necessary  evidences 
thereof,  and  as  a  coroUary  it  said  that  a  city  being  in  debt,  which  is 
evidenced  b^  scrip  or  by  promissory  notes,  might  change  the  form 
of  indebtedness  to  interest-bearing  bonds  without  any  express  au- 
thority in  its  charter.  But  later  decisions  of  the  same  court  have  not 
adhered  to  these  views,  and  the  court  has  found  it  necessary  to  limit 

Umum,  ■amUanmiKlly,  for  at  least  ten  indebted  does  not  ptr  m  confer  ao- 

jreaiB."  thorit^  to  issue  renewal  or  refunding 

The  decisive  question  in  the  case  neKOtiabla  bonds.    Oquawka  n.  Qraves, 

was  whether  the  city  had  power  to  82  Fed.  lUp.  568.    In  Bangor  Savings 

iMue  bonda  negotiable  in  the  sense  Bank  t>.  Stillwater,  46  Fed.  Rep.  899, 

that    they  would   out  off  equities  in  a  case  which  involved  the  power  of  a 

the  hands  of  bona  fide  holders.    The  dty  in  Mvmetota  to  issue  a  negotiable 

oity  of    Brenbam  being  a  Bmall  mu-  certificate  of  indebtedness,  the  Circuit 

nicipality,  and  being  by   the  constitU'  Court    held   that   municipal    corpora- 

tion  exprcesly  testricted  to  the  levy  of  tiona  have  no  power  t"     -•---    — 

in  annual  tax  to  defray  the  current  ex-  i        '  '  .        ■. 

pensee  of  the  local  government  of  not  i 

Bxeeeding  one-fourth  of  one  per  cent  a  i 

jrear,  and  the  bonds  containing  no  red-  ],_    __    ^ ,    „. ,     __ 

tal  to  estop  the  city,  and  the  bonds  bav-  the    absence    in    such    statutory    au- 

ingbeenissuedtoaidarailroadindiiect  thority,    it    cannot    issue    negotiable 

violation  of  fi  3  of  art.  zi.  of  the  Con-  bonds  even  In  payment  for  property 

atitution,  the  Supreme  Court,  under  which    it    has    piucbaaed   under    its 

these  peculiar  droumBtaaees,  held  that  charter  powers. 

the  city  had  no  autbority  to  clothe  the  Summarizing  the  effect  of  the  de- 
bonds  which  it  issued  with  a  negotiable  dsiona  of  the  United  States  Supreme 
character  in  such  a  sense  that  they  Court  upon  this  question,  it  has  been 
would  cut  off  equities.  said  that  they  establish  the  following 

It  was  expressly  admitted  in  the  propositions:    First,  that  an  exfKsa 

majority  opinion  that  the  dty  of  Bren-  power  conferred  upon  a  munidpaT  cor- 

hom  had  the  power  to  issue  bonds,  poration  to  borrow  money  for  corporate 

The  only  question  was  whether  it  could  purpoeee  does  not  in  itself  [nece^arily] 

dothe  them  with  a  negotiable  chai^  carry  with  it  an  authority  to  issue  ne- 

acter  which  would  cut  off  d^encee  when  gotiable  securities;    second,  that   the 

the  bonds  were  in  the  hands  (rf  a  holder  latter  power  will  never  be  implied,  in 

for  value  who  acquired  them  before  favor  trf  the  munidpaJ  corporation,  un- 

they  were  due.   The  court  said  (p.  181):  less  such  implication  is  necessary  to 

'.'Thai  in  exercising  its  power  to  bor-  prevent  scane  express  corporate  power 

n>w  moner  not  exceeding  S15,000  on  from  becoming  utterly  nugatory;    and 

Hs  credit,  tor  general  piuposes,  the  dty  third,  that  in  eveiy  case  where  doubt 

could  give  to  the  lender,  as  a  voucher  arises  as  to  the  right  of  the  munidpal 

for  the  repayment  of  the  money,  evi-  corporation  to  execute  negotiable  ee- 

dence  of  mdebtedaeea  in  tiie  shape  of  cundes  the  doubt  should  oe  reeolved 

non-negotiabU  paper,  is  quite  clear ;  but  against  the  existence  of  any  such  ri^ht. 

that  does  not  cover  the  right  to  issue  Asbuelot  Nat.  Bank  v.  School  Dist., 

negotiable  paper  or  bonds  unimpeach-  5fl  Fed.  B«p.  197,  aS'g  41  Fed.  Rep. 

able  in  the  hands  of  a  bona  fide  h^der."  514.  ■ 

The  fact  that  the  munidp^ty  ia 
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and  qualify  such  dieta.  It  is  now  the  settled  law  in  tins  State  that  as 
muDicipalities  are  created  for  governmental  purposes,  the  borrowing 
of  money,  the  purchase  of  property  on  long  time,  and  the  giving  of 
commertfial  paper,  ore  not  inherent  or  even  powers  usually  conferred, 
and  unless  endowed  with  power  in  their  charter  or  other  statutes, 
they  have  not  authority  to  make  and  place  on  the  market  such  paper, 
and  persons  dealing  in  it  must  see  that  the  power  exists.* 

>  lUinoit.  In  Galena  r.  Corwith,  48  without  any  express  atftboiitif  in  Ha 
IL.  423,  the  city  had  power  to  borrow  charter.  It  is  an  inherent  power  and 
so  much  money  as  it  might  deem  neces-  vital,  without  which  such  organisations 
B&ry  and  expedient,  not  exceeding  coula  not  live."  In  Hardin  County  v. 
twenty  thousand  dollara  in  any  one  HcFarian,  82  Bl.  138,  it  is  said  that  the 
year,  and  to  issue  bonds,  &c.,  therefor,  deciuon  in  Galena  v.  Corwith,  48  III. 
In  an  action  upon  two  bonds  made  by  423,  fmpra,  was  rendered  upon  the 
the  city  it  was  contended  that  the  city  ground  that  the  city  by  its  chuter  had 
was  prohibited  from  funding  its  exist-  power  to  borrow  money,  and,  not  hav- 
ing debt  and  giving  written  evidences  mg  been  restricted  as  to  the  means  erf 
thereof  either  by  bonds  bearing  interest  exerdaing  this  power,  could  issue  tlie 
and  on  long  time,  or  in  any  other  form  bonds,  and  the  court  added  that  it  was 
the  parties  might  agree  upon.  It  was  held  in  Cheetnut  Highway  Com'ra  v. 
held  that  the  cit/  had  power  to  pro-  JJewell,  80  111.  587,  that  more  was  said 
vide  for  its  existing  debt,  although  it  in  the  Galena  Case  tlian  the  subject  Jus- 
might  exceed  the  amount  which  it  was  tified,  and  that  it  needed  modification 
authoriaed  to  borrow,  and  that  the  confining  it  to  cases  where  the  charter 
bonds  were  valid.  Breett,  C.  J.,  said:  of  incorporation  expressly  giants  the 
"Every  corporation,  or  every  natural  power,  for  a  corporation  cannot  exerdao 
person,  has  the  undeniable  ana  inheicnt  any  powen^  save  those  granted,  or 
right  to  pay  its  debts,  or  provide  for  necessarily  implied  in  order  to  cany 
their  payment  —  to  fund  tbem,  if  that  into  effect  a  granted  power. 
be  deemed  the  best  policy,  and  issue  In  Folsom  n.  School  Directors,  91 
the  necessary  evidences  tnereof.  It  111.  402,  a  school  district  was  authorised 
will  not  be  denied  municipal  corpora-  to  borrow  money  for  its  necessary  pu^ 
tiona  have  power  to  contract  debts,  and  poses  and  to  issue  bonds  executed  by 
without  limit,  unless  restricted  by  their  two  officera  or  two  members  of  the 
eharteiH.  Having  this  power,  it  fot-  board.  It  borrowed  money  and  made 
tows  they  can  provide  for  thdr  pay-  an  order  upon  the  treasurer  payable 
ment,  in  such  mode  as  they  and  the  one  year  after  date  with  interest  pav- 
holdeiB  of  the  indebtedness  may  agree  able  semi-annually.  The  court  beld 
upon.  We  believe  it  to  be  well  settled  that  its  power  to  execute  acknowledge- 
doctrine,  that  corporations  have  ail  the  ments  of  the  debt  was  not  confined  to 
powers  of  ordinaiy  persona,  as  respects  the  iaeuing  of  bonds,  sayinc  "power  to 
thdr  contracts,  except  when  they  are  borrow  money  carries  with  it  at  eom- 
expreealy,  or  by  necessary  implication,  mon  law  the  power  to  give  evidence  rrf 
nslricted,  and  that  they  have  all  the  the  loan,  —  usually  carries  with  it  the 
powers  neceuuy  to  e^ny  out  an  ex-  power  to  execute  promissory  notes  and 
preaaly  granted  power.  The  right  be-  simple  contracts  mcident  to  the  loan; 
■towed  ^  the  charter  to  borrow,  by  no  but  mere  power  to  borrow  money  doea 
means  nuUifles  the  power,  vital  to  every  not  carry  with  it  as  an  incident  the 
corporation,  to  pay  its  debts  or  provide  power  to  issue  a  bond  or  issuing  an  in- 
fer th^  payment  by  postpomng  the  strument  under  seal."  In  Lippincott 
payment  to  a  future  day,  and  issuing  v.  Fana,  92  111.  24,  it  was  held  that 
evidences  thereof.  We  do  not  think  the  where  a  taw  authoiiws  the  donation 
citation  of  any  authority  necessary  to  of  money  by  a  municipal  corpoiatioh 
«tabliah  a  proposition  ao  [Jain.  A  to  ud  in  the  construction  of  a  railroad 
city  being  in  debt,  which  is  evidenced  and  provides  for  levying  a  tax  to  raise 
by  scrip  or  by  promissory  notes,  may  the  amounts  donated  as  they  became 
■urdy  change  the  form  of  the  indebted-  due,  ndther  the  corporation  nor  its 
neas  to  interest-bearing  bonds,  and  this  officers   have   the   power    to    borrow 
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In  Iowa,  the  dedstons  of  ihe  Supreme  Court  took  a  someirtiBt 
stnular  course,  and  although  dicta  are  to  be  found  in  the  early  cases, 
which  seem  to  support  the  existence  of  an  implied  power  to  issue 
negotiable  securities,  the  Supreme  Court  has  now  definitely  held 
that  such  implied  power  does  not  exist.'    A  similar  rule  is  adopted 

monOT  or  to  issue  bonds  in  pKymeat  of  v,  Peoria  County,  59  lU.  412;  Biasell 
such  donation,  and  bonds  issued  in  pay-  v.  Kankakee  64  111.  249 ;  Butt  v.  Car- 
ment  thereor,  are  void.  See  also  Mid-  bond&le,  70  111.  466;  Law  v.  People,  87 
dleport  tr.  .^na  Life  Ins.  Co.,  82  IlL   ni.  385,  394. 

£62;  Dixon  County  v.  Field,  111  U.  S.  >  Swanson  v.  Ottumwa,  131  Iowa, 
83.  In  Hewitt  v.  Normal  School  Dist.,  540;  s.  c.  ante,  {  284. 
94  HI.  528,  it  was  said  that  in  tUinoia  In  Imaa,  a  charter  provision  atr> 
municipal  corporationa  are  not  uiually  thoriiing  a  city  council  "to  borrow 
endowed  with  power  to  enter  into  moneylor  any  object  or  purpose  in 
tiaflSc  or  general  business,  and  are  only  their  discretion  and  to  pledge  the  faith 
created  as  auxiliaries  to  the  govern-  of  the  city  for  the  payment  thereof," 
ment  in  carrying  into  eSect  some  which  aJao  authorizes  the  city  to  levy 
special  goveminent  policy,  or  to  aid  taxes  for  the  payment  of  such  debts, 
in  pteoerving  the  order  and  in  promot-  does  not  empower  the  city  to  issue  long- 
ing the  well-being  of  the  locality  over  time  interest-l>earinK  bonds  in  payment 
wBch  tbedr  authority  extends.  Where  of  current  debts  evidenced  by  city  war- 
a  corporation  is  created  for  business  rants.  Hans  v.  Lincoln,  102  Iowa,  69. 
puipdses,  all  persons  may  presume  Followed  in  Witter  o.  Polk  County,  112 
such  bodies,  when  issuing  tneir  paper,  Iowa,  380;  Geiman  Ins.  Co.  e.  Man- 
are  acting  within  the  scope  ot^  their  ning,  95  Fed.  Rep.  597;  Reed  v.  Cedar 
power.  Not  so  with  municipalities.  Rapids,  136  Iowa,  191;  U3  N.  W.  Rep. 
Being  created  for  governmental  pur-  773;  Gilm&n  v.  Femald,  141  Fed.  Rep. 
poses,  the  borrowing  oj  money,  the  pur-  941.  In  Clark  p.  Des  Moines,  19  Iowa, 
chase  of  property  on  time,  and  the    199,  —  an   action    upon   certain   city 

S'ving  of  commercial  paper,  art  not  tii-  warrants,  —  it  was  held  that,  when  the 
reTif,  or  even  powers  usuaUy  con-  officers  in  a  city  have  no  express  power 
ferrad;  and  unices  endowed  wiUi  such  to  iffiue  for  current  ordinary  debts 
power  in  their  charter  or  by  statute.  negoHabk  paper  which  shall  be  tioe 
they  have  not  authority  to  make  and  from  equities  m  the  hands  of  purchasers 
jdaoe  on  the  market  such  paper,  and  and  it  is  not  necessary  as  an  incident 
persons  dealing  in  it  must  see  that  the  to  those  granted,  or  to  carry  out  the 
power  exists.  See  also  Harding  v.  purposes  or  objects  of  the  corporation, 
Kockford,  R.  I.  A  St.  L.  R.  Co.,  65  HI.  ft  cannot  be  held  to  exist  by  imi^ca- 
90;  MBrBhallCountri>.CoDk,  38111.  44;  tion.  The  court  said  that  it  is  held 
Hardin  County  o.  HcFarlan,  82  111.  138.  that  banking  and  trading  corporations 
In  Coquard  v.  Oquawka^  192  111.  have  the  implied  or  incidental  power  to 
356,  the  court  held  that  mumoipaJ  cor-  make  negotiable  paper,  and  it  declared 
porations,  organised  as  they  are  for  that  to  this  doctnne,  as  applied  to 
restricted  governmental  purpose,  have  commereial  corporations,  it  could  see 
no  power  to  issue  commercial  paper  ^0  objection,  but  it  did  see  many  and 
imless  such  power  has  been  conieirod  gsrious  objections  to  treating  the  ordl- 
by  statute;  and  without  such  power  nary  warrants  of  counties  and  citiea 
such  paper  is  void,  even  in  the  hands  of  u  poesessing  all  of  tlie  incidents  and 
an  innocent  holder  for  value  before  qut&tias  of  commereial  paper.  In 
maturity.  See  also  Bourdeaux  »,  Clark  v.  Polk  Coimty,  19  Iowa,  248,  it 
Coquard,  47  HI.  App.  254.  In  this  was  held  that  county  warrants  are  not 
State,  therefore,  the  decisions  appear  to  ordinarily  negotiable,  uod  that  the  cteik 
be  adverM  to  the  existence  of  any  im-  of  the  board  of  supervisors  has  no  power 
pBed  power  to  issue  bonds  or  other  to  make  them  so,  the  court  saying: 
n^otiable  securities  which  in  the  hands  "The-clerkof  the  board  of  supervisots. 
of  bona  fide  holders  for  value  will  be  vhether  he  is  the  special  or  general 
free  from  any  equities  avainst  the  per-  went  of  the  county,  would  have  no  au- 
•on  to  whom  they  were  originally  issued,  thorit^  to  bind  the  county  by  a  nego- 
See  also  on  the  general  subject,  Smith  liable  instrument,  imless  he  is  expressly 
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ID  Alabama,'  Louisiana'  Maine,'  New  Jeraey,*  and  Texaa*  In 
other  States,  dtda  are  frequently  to  be  found  which  t^id  to  show 

authorized  by  statute  w  to  do,  or  unless  tnAtelj  created  and  are  authoriied  to 
it  ia  oeceBBary  for  him  to  do  so  in  order  pledge  tlie  credit  of  the  district  for 
to  execute  the  power  conferred  or  to  that  purpose.  Ttiis  decision  waa  rea- 
that  enjoyed.  In  Divelj  v.  Cedar  deiod  upon  the  {Kindple  tlMt  the  bor- 
Faiis,  21  Iowa,  565,  it  was  held  that  rowing  of  money  aid  the  diadiaige 
scrip  issued  by  a  municipal  corporation  therewith  of  the  original  indebtedness 
for  the  purpose  of  being  used  and  cir-  was  merely  a  fonnal  change  in  a  Ua- 
culated  as  money  was  aoeolutely  void,  bilit}^  already  le^timately  created,  and 
and  incidentally  the  court  said  that  it  that  it  was  withu  the  implied  power  of 
had  held  that,  without  express  power  the  school  district  to  borrow  money 
in  the  charter  so  to  do,  municipal  cor-  therefor. 

porations  liave  no  power  to  bind  them-  In  Sioux  CSty  tr.  Wears,  S9  Iowa,  95, 
selves  by  negotiable  paper  with  all  the  the  dty  issued  ni^otiable  bonds  to  a 
Incidents  to  negotiability.  In  Austin  judgment  creditor  msatiafaction  of  the 
V.  Colony,  51  Iowa,  102,  the  court  held  judgment.  The  city  was  authorind  to 
that  the  directors  of  a  school  district  n^otiateloans,ana  the  court  held  thst 
have  power  to  borrow  money  to  dis-  the  transaction  in  question,  while  not 
charge  a  debt  which  has  been  legiti-  strictly  a  loan,  came  within  the  spirit  of 

'  Cleveland  School  Fum.  Co.  v.  express  penoissioo  of  the  town  in  its 
Gleenville,  146  Ala.  559.  corporate   capacity:    and   that  towns 

'  In  ZiMttsiona,  the  court  has  de-  theinselves  cannot  borrow  money  and 
dared  that  the  gueetion  of  the  right  to  issue  notes  of  a  commercial  character 
issue  and  put  in  circulation  interest-  for  the  execution  of  their  ordinary 
bearing  negotiable  instruments,  —  business  unless  expressly  or  impliedly 
whether  government.  State,  or  munid-  authoriied  by  statute.  Aa  to  umited 
pal,  —  depends  solely  and  alone  upon  a  powers  of  New  England  towns,  onla, 
proper  and  effident  grant  of  sovereign  chap.  ii. 

power.  State  r.  Uayor  of  Lafayette,  '  In  Knapp  e.  Hoboken,  39  N.  J. 
49  Ia.  An.  1748.  See  also  Snelling  t.  L.  394,  an  action  was  brought  upoa 
JoSrion,  42  La.  An.  886;  Steriing  «.  certain  improvement  certificates  under 
West  Feliciana  Par.,  28  La.  An.  69;  seal  made  by  the  defendant  dty.  It 
Louisiana  &  N.  W.  Railroad  Co.  v.  was  held  that  the  certificatea  in  qiMs- 
FoUce  Jury,  48  La.  An.  331;  Smith  v.  tion  were  not  negotiable,  and  in  tiie 
Haii^son,  30  La.  An.  481;  Bertrand  opinion  of  the  court,  after  referring  to 
V.  Vermilion,  28  La.  An.  588;  Lodda  v.  the  opinions  of  Mr.  Justice  BrwOeu  in 
Vermilion,  28  La.  An.  618;  Mathe  v.  Nashville  v.  Ray,  19  WalL  (U.  8.)  468, 
Plaquemin<fl,  28  La.  An.  77.  In  Hu-  and  Chief  Justice  Bwuieu  in  Hacketts- 
nicipality  No.  1  v.  McDonougb,  2  Rob.  town  v.  Swackhomer,  37  N.  J.  L.  191, 
(LaO  244,  the  dty  had  authority  to  Depot,  J.,  said:  "In  both  these  opin- 
purchase  re^  estate.  It  contracted  to  ions  ground  is  taken  decidedly  agamst 
purchase  certain  lands  for  a  large  sum  the  power  of  municipal  corporations  to 
payable  in  the  bonds  of  the  munid-  invest  their  obligations  with  the  char- 
pauty  twenty-five  years  after  date  octer  and  inddente  of  oommerdal 
with  interest.  It  was  held  that  hav-  paper,  so  as  to  render  them  in  the  hands 
ing  the  power  to  purchase,  the  power  of  bona  fide  hdders,  unassailable  by 
to  give  tne  evidence  necessatr  to  secure  defences  to  which  they  would  be  sub- 
the  price  followed;  that  whether  the  ject  in  the  hands  ot  the  immediate 
credit  be  long  or  short  was  a  matter  parties,  unless  such  power  is  confentMl 
of  indifference ;  and  that  the  contract  by  l^fislative  enactment,  either  express 
was  valid,  (jfuwe,  whether  this  de-  or  cleariy  implied.  The  securities  sued 
ddon  is  qualified  and  limited  by  the  on  in  tius  case  ate  not  shielded  from 
later  cases  dted  tuprat  such  deferkcea  by  any  kgislative  ai»- 

*  In  Parsons  r.  Honmouth,  70  Me.  tbority,  dther  e^^ressly  granted  or 
262,  the  action  was  brought  upon  a  arising  from  an  mipliwtion  derived 
promissory  note  made  by  the  treasurer  from  the  objects  for  which  they  wera 
of  a  town.  The  court  hdd  that  no  offi-  issued."  See  ante,  f  285. 
oer  of  a  town  has  authoritv  to  issue  *  In  Robertson  v.  Breedlove,  61 
promissory  notes  in  its  behalf  without  Tex.  316,  it  was  held  that  the  eommi*- 
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the  adherence  of  the  courts  of  these  States  to  the  same  rule.* 
The  weight  of  these  dida  must  not  be  underestimated.     They 

the  provision  authoriziag  loons,  that  row  money  it  therefore  had  the  power 

the  issuance  of  bonds  to  the  judgment  to  issue  its  negotiable  bonds  therefor  in 

creditor  in  payment  of  the  judgment  the  absence  of  express  authority  so 

imposed  upon  the  city  the  some  obli-  to  do.    In  German  Ins.  Co.  v.  Manning, 

gation  that  it  would  have  imposed  if  9S  Fed.  Rep.  £97,  overruling  78  l^ed. 

they  had  been  issued  for  money  bor-  Rep.  900,  uie  circuit  court  held,  fdr 

rowed  to  pay  the  judgment  creditor;  lowing  Heics  v.  Lincolu,  102  Iowa,  G9, 

and  the  court  said:    "Where  a  muni-  that  tbs  autliority  conferred  by  the 

dpal  corporation  procures  monejr  on  Iowa  statute  of  1873,  which  provides 

time  or  does  an  equivalent  act  as  in  that  loans  may  be  negotiated  by  any 

this  case,  negotiates  for  time  in  the  municipal  corporation  in  anticipation 

eymentofindebtednees.it  may  doubt-  of  the  revenue  thereof,  does  not  confer 

s  give  its  written  ooligation^  and  autboritr  on  such  corporation  to  issue 

there  can,  we  think,  be  no  objection  to  negotiable  bonds  in  payment  of  such 

the  obligation  being  g^ven  in  the  form  loans.     This  decision  was  rendered  on 

of  a  boud  or  bonds/'    This  case  is  lim-  the  piindple  that  the  above  mentioned 

ited  and  distinguished  in  Heina  v.  Lin-  express  authority  to  borrow  did  not 

coin,    102  Iowa,   69,  79,  where    it  is  include  the  imphed  authority  to  issue 

said  that  the  court  did  not  intend  to  negotiable   securities   for  the   money 

adopt  the  broad  rule  that  if  a  munici-  borrowed.    See  also  Gilman  n.  Femald, 

pal  corporation  bad  the  power  to  bor-  141  Fed.  Rep.  941,  943. 


le  bonds  tor  the  purpose  of  paying  powers  of  cities  to  is 
therefor.  This  decision  was  rendered  court  expressed  the  opinion  that  the 
partly  upon  the  principle  that  a  countv  legislature  did  not  intend  to  confer,  by 
u  not  a  municipal  corporation  witn  implication,  upon  minor  municipshties 
full  powers  in  the  same  sense  that  a  such  as  towns,  unlimited  authority  to 
chartered  city  is,  and  partlv  upon  the  create  debts foranypurpoee.  Itthere- 
cround  that  the  policy  of  tne  State  as  fore  held  that  tlie  power  to  borrow 
disclosed  by  legislation  was  adverse  to  money  or  to  create  a  debt  was  not  a 
the  existence  of  the  implied  power,  necessary  incident  of  the  power  to  buy 
Although  the  court  denied  the  exist-  grounds  and  build  ecfaoot-housea,  and 
ence  of  implied  power,  it  expressed  the  should  not  be  implied  against  the  spirit 
opinion  that  the  weight  of  authority,  so  and  policy  manifested  by  eontempor&- 
far  as  the  dectsiona  of  the  State  courts  neous  l^alation,  aa  well  as  bv  the 
were  concerned,  seemed  to  favor  its  oiganic  bw.  In  Austin  v.  Nalle,  85 
existence.  In  Waxahatehie  v.  Brown,  Tex.  520,  540,  where  the  question  be- 
67  Tex.  519,  a  town  purchased  a  school  fore  the  court  was  whether  a  power  to 
nte  with  buildings  thereon,  executing  issue  bonds  included  the  power  to  make 
bonds  payable  to  bearer.  It  tiad  stat-  the  bonds  n^otiable,  the  court  declared 
utorjr  authority  "te  purchase  build-  ttiat  before  a  city  in  this  State  can 
ing  sites,  construct  school-houses,  and  create  a  bonded  indebtedness,  the 
generally  to  promote  free  public  educa-  power  must  be  conferred  by  statute, 
tion"  within  its  limits.  It  was  held  It  further  sfud  tliat  tiie  provision  of  the 
that  in  the  absence  of  an  express  stat-  Constitution  prohibiting  cities  from 
utory  pravision  conferring  power  to  incurring  debt  unless  provision  should 
create  debts,  the  tewn  could  not  issue  be  simultaneously  made  to  assess  and 
bonds  for  the  purpose  of  school  build-  collect  a  sufficient  sum  to  pay  the  in- 
ing.  In  reaching  this  conclusion  the  terest  thereon  and  create  a  sinking 
court  pointed  out  tliat  in  the  case  of  fund,"doesnot conferauthoritvupona 
cities,  the  Ckinstitution  imposed  certain  city  to  create  a  bonded  indebteanees.  It 
restrictions  upon  the  power  to  borrow  merely  authorizes  the  legislature  to 
monej;  or  issue  bonds,  such  as  requiring  grant  the  power  and  prescribes  a  limita- 
provision  by  tax  for  the  payment  of  in-  tion  upon  the  grant.  Bee  ante,  i  2S7. 
terest  and  the  creation  of  a  sinking  '  Colorado.  In  Thomas  e.  Gmnd 
(mad.    The  Constitution  contained  no  Junction,  13  Colo.  App.  80,  language  ia 
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reveal  the  attitude  and  tendency  of  the  courts  and   may  be  ac- 
cepted  as   fairly   indicadve  of   the  rules  which   wiil   be  applied 

uaed  by  the  court  in  deciding  a  (sogn&te  into  in  the  bands  of  any  peraon.    Tbe 

question  which  tends  to  support   the  court  appears  to  have  idled  upon  the 

view  that  a  simple  power  to  borrow  fact  that  counties  are  only  guati  cor- 

monsy    doea    not    oeccBsariljr    confer  porations,  and  it  did  not  indicate  what 

upon  the  municipality  power  to  issue  ita  opinion  was  as  to  the  power  of  mu- 

bonds  for  the  rnone^  borrowed.    The  nici{«l    corpoiationa    sucn    as    dties. 

Gourtsaid:  " Borrowing monev, strictly  See  also  Rogers  v.  Le  Sueur  County, 

and  ordinarily  speaking,  would  simply  57  Minn.  434,  440. 

empower  the  dty  to  negotiate  a  loan  Nrbratka.     In  State  v.  School  Dist. 

in   the    usual    and    ordmary   manner  No.  24,  13  Neb.  78,  it  was  held  that 

Prevalent  in  commercial  circles,  that  under  a  statute  giving  to  school  districts 
,  to  secure  a  loan  from  some  individ-  power  "to  borrow  money"  the  author- 
ual  or  company,  and  execute  its  war-  ity  to  do  this  bv  the  issue  and  sale  erf 
t«nt  or  note  or  some  similar  evidence  negotiable  bonos  was  implied.  This 
of  indebtedness  for  it.  .  .  .  The  power  decision  was  rendered  largely  upon  the 
to  borrow  necessarily  gives  by  impti-  ground  that  for  many  years  it  had  been 
cation  the  power  to  execute  the  usual  thecustomtomisemoneyundertbisau- 
evidences  of  indebtedness  therefor,  thorit^  by  the  issue  and  sale  of  bonds 
It  was  evident  to  the  legislature,  how-  at  various  rates  of  discount,  and  that 
ever,  that  this  power  abne  would  not  this  had  been  done  without  question, 
be  sufficient.  .  .  .  The  city  was  not  only  by  the  people  of  the  districts 
therefore,  in  addition  to  being  given  themsefvee,  but  also  with  the  acquies- 
the  right  to  borrow,  also  empowered  cence  and  evident  approval  of  the  leg- 
to  contract  the  necessary  indebtedness  islative  authority  m  the  State.  The 
and  to  secure  the  money  needed  by  the  court  in  addition  cited  the  cases  ot 
issuance  of  its  bonds."  Rogers  v.  Burlington,  3  Wall.  (U.  S.) 
Florida.  In  Hillsborough  County  6M;  Tensas  Far.  Police  Jury  e.  Brit- 
».  Henderson,  45  Fla.  356,  33  So.  997,  a  ton  15  WaU.  (U.  S.)  566,  and  Kelley 
case  which  involved  the  power  of  a  «.  Brooklyn,  4  Hill  (N.  Y.),  263.  In 
municipal  cor^ration  to  make  its  State  c.  School  Dist.  No.  4,  13  Neb. 
bonds  payable  in  gold  cmn,  the  court  82,  a  similar  decision  was  tendered  in 
said,  in  its  opinion,  "The  power  of  which  the  argument  was  advanced  that 
both  municipal  corporations  proper,  the  term  "to  borrow"  meant  to  con- 
and  quati  corporations  such  as  counties  tract  for  the  use  of  money;  and  that 
to  issue  bonds,  depends  upon  express  the  power  to  borrow  necessarily  im- 
etatutory  grant  of  authority."  plied  authority  to  determine  the  time 
Kansas.  In  State  v.  Kaneas  City,  of  payment  and  the  character  of  the 
80  Kan.  518,  the  court  had  before  it  evidence  of  indebtedness  to  be  ismied, 
for  consideration  the  validity  of  certain  whether  in  the  nature  of  notes  or  bonds 
bonds  of  a  city  which  it  held  to  be  in-  payable  in  the  future^  In  support  of 
valid  because  the  statutory  authority  its  ruling  the  court  cited  Philadelphia 
conferred  upon  the  city  had  not  been  &  R.  R.  Co.'s  Appeal  (Pa.),  13  R«- 
Bubstantially  complied  with,  and  in  porter,  475,  and  Evansville,  &c.  R.  Ca 
discussing  the  question  of  the  power  v.  Evansville,  15  Ind.  305.  Under  a 
of  municipality  to  issue  bonds,  it  said,  statute  conferring  upon  certain  cities 
"The  power  to  issue  municipal  bonds  the  rivht  to  construct  sewers  and  i^u- 
exists  only  when  expressly  conferred,  late  their  use  it  was  held  that  when  it 
or  when  necessarily  implied;  that  is,  became  necessary  for  a  city  to  con- 
when  it  is  a  necessary  means  to  the  struct  a  sewer,  it  nad  the  power  to  pro- 
execution  of  some  other  power  which  vide  the  neceesaiy  money  to  pay  for 
is  expressly  conferred.  See  also  the  same  by  the  issuance  of  its  bcmds, 
Shawnee  County  v.  Carter,  2  Kan.  115.  such  power  being  incident  to  and  nec- 
Jtf  innesofa.  In  Goodnow  v.  Ramsey  eesary  for  the  carrying  out  of  the  au- 
County,  II  Minn.  31,  it  was  held  that,  thority  expressly  granted.  State  v. 
in  the  abeeace  of  express  statutory  au-  Babcock,  22  Neb.  614;  mutr«T  But 
thority,  counties  have  no  power  to  in  Brinkworth  v.  Grable,  45  Neb.  647, 
make  and  issue  bonds  or  negotiable  the  Supreme  Court  of  Nebraska,  in 
~iper  of  any  kind  the  consideration  or  discussing  the  applicability  of  a  statute 
ilidity  of  which  cannot  be  inquired  to  the  bonds  in  litigation,  said,  "Tho 
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when  the  same  or  ^milar  queation   comes   before  the  courts  for 
adjudication. 

statute  applies  to  all  bonds,  and  it  is  conattuction  of  a  railroad,  and  in  cod- 

oettled  law  that  a  municipal  corpora-  nection    therewith    made    a    deed  of 

tion  haa  tio  power  to  issue  its  bonds  in  trust  of  the  property  to  secure  mort^ 

aid  of  a  work  of  internal  improvement  gage   boads   to  the   amount   of   three 

unless  expressjy  authorized  oy  statute  nundred    thousand    dollais.      It    was 

to  do  so."     CitiDg  Young  s.  Claren'  held  that  the  purpose  for  which  the 

don  Township,  132  U.  S.  340.  property    was    appropriated    waa    a 

N.  Dakota.     In  Martin  v.  Tyler,  4  legitimate    city    purpose;      that    the 

N.  Dak.  278,  289,  the  court  had  under  power  to  sell  the  property  included  the 

consideration  the  question  of  the  con-  power  to  mortgage  it  or  execute  a  deed 

stitutionality   of  a   statute  for  estab-  of  trust:     and  that   the   bonds   were 

lishing,  constructing,  and  mfuntaining  valid  obli^tions  of  the  city,     ^utcre. 

drains.    This  statute  was  attacked  as  See  a.  c.  cited  in  chapter  on  Corporate 

unconstitUtJonal  on  the  ground  that  its  PropeiW.     In  Taxpayers  of  Milan  v. 

subject  was  not  expressed  in  the  title,  Tenn.  Central  R.  Co.,  11  Lea  (Tenn.), 

the  specific   objection  b«ing  that   it  330,  it  was  held  that  municipal  cor- 

conferred   power  to   issue   negotiable  porations  can  only  subscribe  to  the 

bonds  without  mention  thereof  in  the  stock  of  a  railroad  company  and  issue 

title   of   the   act.      In  answer  to  this  bonds   therefor   under  an  act   of   the 

contention  the  court,  after  citing  the  l^:iElature  conferring  authority  to  do 

cases   in   the   United   States   Supreme  ao.     In  Colbum  v.  ^iiroad  Company, 

Court,  said;    "These   cases  hold   that  94  Tenn.  43,  the  court  held  that  al- 

authority  to  a  municipality  to  make  though  a  county  court  ^the  local  county 

improvements    or   incur   indebtedness  authoritj;)  had  authority  to  construct 

does  not  carry  with  it  by  implication  bridges,  it  had  not  the  power,  in  the 

the  power  to  issue  negotiable  paper,  absence  of  a  statute  expressly  con- 

This  proposition  may  be  granted.    Xtie  ferring  it,  to  issue  the  negotiable  bonds 

case  here  is  different."  of  the  county  to  raise  the  money  to 

Oregon.  In  Klamath  Palls  v.  Sachs,  pay  therefor.  The  court  cites,  ap- 
35  Or%.  325,  where  the  question  before  proves,  and  follows  Cl^bome  County 
the  court  was  whether  a  power  to  v.  Brooks,  111  U.  8.  400,  and  Tensas 
"issue  bonds"  conferred  autnority  to  Par.  Police  Jury  e.  Eritton,  15  Wall, 
issue  n^otiable  bonds,  the  Supreme  (U.  9.)  566.  It  also  distinguishes  the 
Court  of  Oregon  incidentally  discussed  case  of  State  v.  Andereon  County,  8 
the  decisions  of  the  Supreme  Court  of  Baxter  (Tenn.),  249,  where  it  was  said 
the  United  States  on  the  subject  of  that  a  county,  like  any  other  corpora- 
implied  power  to  issue  nc^tiable  in-  tion,  having  a  right  to  create  debt,  has 
struments,  and  after  citing  the  au-  the  incidental  right  to  issue  the  cus- 
thorities,  said:  "These  cases  are  tomary  evidence  of  it  in  such  form  as 
mainly  relied  on  by  plaintiff  in  support  may  be  satisfactory  to  the  parties  in 
of  its  position  (that  the  city  had  no  so  far  as  that  language  might  be  held 
authority  to  issue  n^otiable  bonds  to  imply  the  power  to  issue  bonds  in 
under  a  power  to  'issue  bonds'),  and  evidence  of  the  indebtedness.  See 
we  do  not  question  their  soundness,  also  Burnett  v.  Maloney,  97  Tenn.  697, 
but  their  application  to  the  present  714.  In  Moss  v.  Harpeth  Academy,  7 
controversy  may  well  be  doubted."  Heisk.  (Tenn.)  2S3,  the  directory  of 
The  court  held  rightly,  we  think,  that  an  educational  institution  borrowed 
express  power  to  issue  bonds  carried  money  on  the  security  of  the  eorporute 
with  it  the  power  to  make  them  nego-  property,  and  it  was  held  that  the  power 
tiable,  if  there  is  nothing  in  the  I^isla-  to  borrow  money  was  implied  as  an  ap- 
tion  to  negative  such  imerence.  propriate  means  to  accomplish  the  oD- 

Tennesiiee.  In  Adams  t>.  Memphis  &  jecte  of  the  charter  of  the  institution. 
M.  R.  Co.,   2  Cold.   (Tenn.)   645,  the         Virginia.     In   Richmond   A  W.   P. 

city   of    Memphis    had    authority   to  Land,  Ac.  Co.  v.  West  Point,  94  Va. 

purchase,  receive,  and  hold  real  prop-  668,  tbe  action  was  brought  upon  a  non- 

erty  for  city  purposes  and  to  sell  or  dis-  negotiable  note  given  by  a  town  for 

poae  of  the  same  for  the  use  and  benefit  the    purehase    price    of    certain    real 

of  the  city.      It  appropriated  certain  estate    acquired    by    it    pursuant    to 

real  estate  belonging  to  it  to  aid  the  statutoiy  authority.     Discussing  the 
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§  876.  ImpBsd  Powor  to  Issue  MegotUble  Sscoiitlfls ;  lodUnft.  — 
In  Indiana,  do  uniform  rule  as  to  the  existence  of  an  implied  power 
to  issue  negotiable  securities  seems  to  have  been  adopted.  Under 
some  circumstances  it  seems  to  be  recognized,  whilst  under  others 
it  appears  to  be  denied.'  The  implied  power  of  municipal  corpora- 
tions to  issue  and  sell  negotiable  securities  has  been  recognized  when 
it  was  claimed  as  an  incident  to  an  express  power  to  borrow  money.* 
or  when  the  power  is  sought  to  be  exercised  for  the  purpose  of  pay- 
ing a  debt  lawfully  contracted  pursuant  to  statutory  authority.* 

validity  of  this  obligation,  the  court  66  Ind.  162,  it  was  held  that  it  was 
said:  "The  purchase  may  be  upon  an  incident  to  all  corpomtiona,  includ- 
oredit,  for  -while  a  municipal  cor^ra-  ing  municipalitiea,  to  borrow  money 
tion  may  not  borrow  mone;^  and  isaue  to  meet  a  debt  when  seceeaaiy  and 
its  obligationa  therefor  without  au-  proper.  In  Richmond  v.  McGur,  78 
thority  of  the  legislature,  it  may  pur~  Ina.  192,  the  city  purchased  land  for 
chase  property  necessary  for  the  dis-  the  purpose  of  constructinK  public 
charge  of  the  duties  and  functions  buildmes,  and  issued  its  bonds  in  pay- 
leposed  in  it,  and,  as  a  consequeoce  of  ment  tnereof.  The  city  had  geoeml 
that  power,  may  bind  itself  for  the  power,  without  restriction,  to  pur- 
payment  of  the  purchase  money  and  chase  real  estate  for  the  purpose  of 
execute  all  proper  evidences  of  debt  constructing  public  buildings;  and  it 
except  a  negotiable  inetrvmeTii."  was  held  that  this  authority  gave  it, 

■  See  aTUe,  i  280;  also  f  874.  by  implication,  the  exclusive  right  to 
•  InEvansville,  I.  AC.  S.  L.  Railway  determine  the  expediency  of  the  pur- 
Co.  V.  Evansville,  15  Ind.  395,  the  citv  chase,  the  power  to  purchase  on  credit, 
bad  authority  to  subscribe  to  the  stock  and  also  to  issue  its  n^otiable  bonds 
of  a  railroad  company  and  to  borrow  for  the  purchase  money.  The  court 
money  for  the  payment  of  the  stock,  said  that  there  was  a  difference  be- 
lt was  held  that  the  power  to  borrow  tween  borrowing  money  and  the  pay- 
money  necessarily  impUed  the  power  ing  of  an  indebtedness;  and  that 
to  determine  the  time  of  payment,  and  having  created  indebtedness  lawfully, 
also  the  power  to  issue  bonds  or  other  from  the  vei^  nature  of  the  case,  the 
evidences  of  the  indebtedness.  In  city  bad  the  right  to  execute  evidencea 
Thompson  n.  Peru,  29  Ind.  305,  the  of  that  indebtedness  and  obligations  to 
city  had  express  authority  to  sub-  pay  the  same ;  and  as  to  the  kind  and 
Bcnbe  to  the  stock  of  railroads  running  lonn  of  the  evidences  and  obligations 
into  or  through  the  city  and  to  bor-  to  be  executed,  the  city  in  the  exercise 
cow  money  to  pay  such  subscriptions,  of  a  sound  discretion  must  determine, 
and  it  was  held  that,  as  the  issuing  and  and  its  determination,  in  the  absence 
sale  of  bonds  was  the  usual  method  of  fraud,  is  final.  After  reviewing  the 
adopted  by  corporations  to  borrow  authorities  the  court  added;  "Under 
money,  the  city  might  exercise  the  the  forgoing  authorities  we  think  the 
power  te  borrow  money  by  issuing  and  doctrine  is  well  established  in  this  State 
selling  bonds.  Why  not  in  such  a  case,  that  corporations  possess  all  the  neces- 
if  there  was  no  restriction  on  the  mode  sary  incidental  powers  to  carry  into 
of  exercising  such  express  powers  ?  In  full  operation  all  their  expressly  granted 
Evansville  *.  Woodbury,  60  Fed.  Rep.  powers,  and  for  such  purposes  may  le- 
718,  the  court  held  that  under  a  statute  gaily  execute  commercial  paper,  such  as 
authorising  the  city  "to  borrow  money  negotiable  bonds,  in  the  absence  of  any 
for  the  use  of  the  city,"  the  city  had  restriction  in  the  charter  of  fraud  in 
the  power  to  issue  bonds  for  monev  so  the  parties." 

borrowed;    following  Evansville,  I.   &  In  Rushville  Gas  Company  r.  Rush- 

C.S.L.R,Co.ii.Evansville,  ISlnd.  395,  ville,  121  Ind.  206,  it  was  held  that  the 

*upra.    See  also  Portland  Sav.  ^nk  v.  power  to  issue  and  sell  bonds  in  order 

Evansville,  25  Fed.  Rep.  389;    Evans-  to  obtain  money  tor  a  public  improve- 

ville  V.  Dennett,  161  U.  8.  434.  ment  la  different  from  the  power  to 

■  In    Miller  v.    Dearborn    County,  issue  bonds  in  payment  of  property 
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But,  on  the  other  hand,  it  seems  to  h&ve  been  held  that  the  mere  fact 
that  a  municipal  corporation  is  authorized  and  empowered  to  en- 
gage in  a  work  of  internal  improvement  does  not  authorize  it  to 
issue,  n^iotiate,  and  sell  bonds  of  the  city  for  the  purpose  of  raising 
money  therefor.* 

§  877.  Powar  to  mska  Negotiable  Paper  implied  from  Power  to  bor- 
row, etc.  —  In  previous  editions  of  this  work  it  was  said '  that  "Ex~ 
preaspower  to  municipal  corporations  'to  borrow  money'  is  usually 
held  to  include  the  power  to  issue  its  negotiable  bonds  or  other  so- 
purchased,  and  tfukt  a  municipEJ  cor-  other  bonds  to  make  up  the  deficiency, 
poration  with  authority  to  purchase  In  this  case,  the  city  had  authority  to 
property  may  issue  its  bonds  in  pay-  issue  and  sell  all  such  bonds  as  might 
ment  unless  there  is  some  statutoiy  or  be  necessat^  to  carry  out  and  [Mrfonu 
coDBtituttonal  prohibition.  State  v.  any  and  sJl  contracts  made  in  and 
Hauser,  63  lud.  15S,  in/ra,  is  distin-  ab«ut  the  construction  of  the  water 
guisbed  on  the  ground  that  that  case  works,  and  to  fully  complete  the 
did  not  decide  that  the  city  could  not  works. 

issue  bonds  to  pay  for  water  works  >  Iq  State  v.  Hauser,  63  Ind.  1S5, 
purchased,  but  aid  decide  that  a  city  the  city  of  Columbus  was  authorized 
might  not  issue  and  sell  bonds  in  order  "to  construct  and  establish  works  for 
to  obtain  money  to  construct  water  supplying  the  city  with  wholesome 
works.  Id  Floyd  County  r.  Day,  19  water."  It  was  held  that  this  i^rovi- 
Ind.  450,  it  was  held  that  a  county  don  did  not  authorize  the  city  to  issue, 
being  a  corporation  with  power  to  con-  negotiate,  and  sell  bonds  of  tbe  city  for 
tract  debts,  the  auditor  nuKht  audit  a  the  purpose  of  rtusing  money  for  the 
claim  against  it  and  draw  his  warrant  construction  of  water  works,  the  court 
or  order  upon  the  treasurer  for  pay-  saying,  "A  municipal  corporation  can- 
ment,  and  such  order  when  drawn  was  not,  without  express  legislative  au- 
in  legal  effect  a  [non-n^otiable]  prom-  thority,  issue,  n^otiate,  and  sell  its 
issory  note  of  the  county  and  presumed  corporate  bonds  for  any  purpose."  In 
to  be  upon  a  consideration.  In  Shef-  Rushville  Gas  Co.  v.  Ruahville,  121 
Geld  School  Township  v.  Andreas,  59  lud.  206,  tUs  case  is  distinguished  from 
Ind.  157,  a  promissory  note  was  made  those  cases  which  hold  that  a  city  has 
by  the  trustee  of  the  township  in  pay-  implied  power  to  issue  bonds  to  pay 
meat  for  work  done  on  a  school  build-  for  debts  lawfully  contracted  on  the 
in^.  It  was  held  that,  as  the  town-  ground  that  it  did  net  decide  that  the 
ship  had  authority  to  incur  the  debt,  city  could  not  issue  bonds  to  pay  for 
it  had  authority  to  make  a  promissory  water  works  purchased,  but  it  did  de- 
note for  the  debt.  In  Albany  Second  cide  that  a  city  might  not  issue  and 
National  Bank  v.  Danville,  60  Ind.  sell  bonds  in  order  to  obtain  money  to 
604,  a  town  had  authority  to  organize  construct  water  works.  In  Aurora  v. 
a  fire  company  and  to  provide  for  all  West,  22  Ind.  S8,  it  was  held  that  the 
necessary  apparatus  for  the  extinguish-  municipal  corporation  could  not,  witb- 
ment  of  fires.  It  was  held  that,  having  out  special  authority,  subscribe  to  stock 
authority  to  incur  debt  for  a  fire  endne,  of  a  milroad  company  and  issue  bonds 
the   town   had   authority   to   make   a  in  payment  of  the  subscription;    and 

firomisBOry  note  payable  to  the  person  when  authority  was  grant^  to  do  so, 
umishing  the  apparatus.  In  Daily  v.  it  must  be  executed  in  strict  conformity 
Columbus,  49  Ind.  169,  it  was  held  that  to  the  conditions  prescribed  in  tM 
where  a  city  negotiated  its  bonds  to  statute.  See  also  Hopper  u.  Coving- 
raise  means  to  construct  water  works  ton,  118  U.  8.  148;  Merrill  v.  Honn- 
and   the   city   treasurer   misapplied   a  cello,  138  U.  S.  S73;   ante,  H  280,  874; 

Sart  of  the  funds  so  realized,  leaving  Coffin  v.  Indianapolis,  59  Fed.  Rep.  221. 

ebts  unpaid  on  account  of  such  works,  *  Fourth    edition,    |   127;     Third 

the  city  council  might  issue  and  «eU  edition,  {  83. 
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curitiea  to  the  lender."  This  b  the  view  to  be  deduced  from  the 
earlier  decisions  both  of  the  State  courts  and  of  the  United  States 
Supreme  Court,  but  it  can  no  longer  be  affirmed  as  an  unquestioned 
statement  of  the  law.  It  is  still  the  rule  in  some  States.  We  have 
seen,'  that  in  Penn^lvania,  the  power  to  contract  debt  is  r^arded  as 
implying  the  power  to  borrow  money  for  the  purpose  of  paying  the 
debt,  and  under  the  decisions  of  the  Supreme  Court  of  that  State,  the 
rule  seems  to  be  that  a  power,  express  or  implied,  conferred  on  a 
municipal  corporation  to  incur  debt,  or  to  borrow  money,  includes, 
as  an  incident  thereto,  the  power  to  give  negotiable  bonds  or  other 
commercial  securities  to  the  loider.'  In  Maasachvsetts,  the  rule  also 
is  that  express  power  to  borrow,  —  at  all  ev&its  in  cases  where  large 
or  unusual  sums  of  money  are  to  be  raised,  —  carries  with  it  the 
power  to  issue  bonds  therefor.*  Thus  a  town  was  authorized  to 
subscribe  for  shares  in  the  capital  stock  of  a  railroad,  and  to  raise 
by  loans  or  taxes  any  sums  of  money  which  should  be  required  to 
pay  the  instalments  on  the  subscription.  The  legislature  did  not 
prescribe  any  terms  or  method  to  be  observed  in  raising  the  money 
by  loan.  It  was  held  that  in  the  absence  of  any  restriction  upon  the 
method,  the  town  might  adopt  any  method  that  was  usual;  that  it 
had  long  been  the  custom  for  municipal ,  corporations  in  Massa- 
chusetts to  borrow  money  by  an  issue  of  bonds;  and  that  therefore 
power  ^ven  to  a  town  to  raise  a  large  or  unusual  sum  of  money  by 
loan,  no  conditions  or  restrictions  being  imposed,  carried  with  it  the 
power  to  issue  bonds,  a  method  which  enables  the  town  to  seek  the 
best  markets.*  The  existence  of  power  to  issue  ne^tiable  securities 
derived  by  implication  from  authority  to  borrow  or  to  contract  debt, 

'  Ante,  i  281.  in  the  markets,   and   their  issue  un- 

'  This  was  so  held  in  a  case  where  known  for  the  purpose  of  borrowiiiK 

bonds  of  a  city  payable  to  beaicr  were  money,  and  if  a  municipal   borrower 

issued  for  money  borrowed.    Common-  of  money  cannot  issue  neKptiable  se- 

weaith  V.  PittsbucEh,  34  Pa.  490.    See  curitiee  for  an  authoHied  Dorrowing, 

also  to  the  same  effect,  Conunonwealth  it  is  placed  at  a  great  dlMdvantage. 

t>.  All«heny  County  Com'rs,  37  Pa.  St.  Infra,  §  956.    In  Smith  v.  Cheshire,  13 

237;   Commonwealth  v.  Pittsburgh,  41  Gray  (Mass.),  318,  the  selectmen  of  a 

Pa.  St.  278;    Commonwealth  e.  Pitts-  town  drew  an  onler  payable  to  A  or 

burgh,  88  Pa.  St.  66;  Williamaport  v.  bearer  which  was  accepted  by  the  town 

Commonwealth,  84  Pa.  St.  487;  Snyder  treasurer.     It  was  held  that  selectmen 

V.  Kantner,  190  Pa.  440.  of  tovms  in  Massachusetts  had  not  the 

'  Commonwealth   v.   Williamstown,  power,  by  virtue  of  their  office,  with- 

156  Mass.  70,  citing  |  125  of  the  fourtti  out  any  special  authority  from  the 

edition  of  this   book  ({  289  of   this  town,  to  issue  to  persons  having  cl^ms 

edition).  on  the  town,  negotiable  notes,  bills  of 

*  Cconmonwealth  v.  Williamstown,  exchange,  or  orders  on  which  the  town 

156  Mass.  70.    With  these  limitations  could  be  held  to  indorsees  or  balden 

and    under   theee   circumBtances,    we  other  than  to  those  to  whom  they  were 

think  this  view  is  sound.    Non-nego-  originally  issued, 
tiable  securities  ate  unusual  for  ule 
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seema  also  to  be  sustained  by  decisions  of  other  States.'    We  have 
heretofore  suggested  that  express  power  "to  borrow  money"  stands, 

'  Arkansag.  In  Sclimuti  v.  Little  inue  n^jotiable  paper  for  a  debt  con- 
Rock  Special  School  Dist.,  78  Ark.  tracted  m  the  course  of  its  proper  busi- 
118,it  is  said  that  express  power  to  bor-  nesa.  But  in  Wells  v.  Salina,  119  N.  Y. 
row  money  ajid  issue  evidenoea  of  in-  280,  it  was  held  that  power  "to  raise 
debtedneas  therefor  includes  the  power  money"  was  intended  to  be  exercised 
to  iaaue  u^^tiable  bonds  with  interest  by  taxation,  and  did  not  authoiise  the 
coupons  attached,  citing  }  127  of  the  borrowing  6t  money  by  the  issuing  of 
fourth  edition  of  this  work.  bonds. 

Georgia.  In  Griffin  v.  Imnan,  57  North  Carolina.  In  Tucker  v.  Ron- 
Ga.  370,  the  court  held  that  authority  dolpb,  7fi  N.  Car.  267,  it  was  held  that 
to  subscribe  for  stock  of  a  railroad  when  a  bod^  is  authorized  to  contract 
company,  borrow  money  and  impose  a  debt  it  is  implied  that  the  usual  evi- 
tazea,  embraces  an  implied  power  to  deuceorse«urity  may  be  given.  Hence, 
employ  the  usual  and  appropriate  se-  having  contracted  a  debt  for  necessary 
cuntiea  for  engaging  mumcipaJ  credit,  expenses,  a  city  can  issue  a  bond  paj;- 
and  in  such  cases  tne  usual  securities  able  to  the  creditor  or  bearer  as  evi- 
are  corporate  bonds  bearing  interest  dence  thereof  and  as  security  therefor. 
and  negotiable  by  delivery.  See  also  The  opinion  does  not  contain  any  dis- 
Griffin  v.  City  Bulk,  58  Ga.  SS4.  cussion  of  the   law  or  any   citation  of 

Kentucky,  In  Slack  v.  Maysville  A  authorities. 
L.  R.  Co.,  13  B.  Mon.  1,  20,  the  county  WuxU  /stand.  In  Clarke  v.  School 
authorities  were  authorized  to  sub-  Dist.,  No.  7,  3  R.  I.  190,  a  school  dis~ 
scribe  to  the  stock  of  a  railroad  com-  trict  had  incurred  debt  in  the  building 
pany  and  to  provide  for  the  payment  of  a  school-house  and  borrowed  money 
thereof  either  by  taxation  or  by  bor-  upon  promissorr  notes  for  the  purpose 
rowing  the  money,  and  it  was  held  that  of  paying  the  debt.  It  was  held  that 
the  power  to  borrow  money  implied  the  for  the  purpose  of  paying  the  on^^nal 
power  of  furnishing  aome  evidence  debt  contracted,  tne  school  district 
of  indebtedness,  and  authorised  the  bad  the  power  to  make  its  negotiable 
county  authorities  to  issue  bonds  for  promissory  note,  that  upon  the  neg&- 
the  money  borrowed.  tiation  of  such  note  the  uability  of  the 

Nevada.  In  Douglass  v.  Virginia  school  district  to  the  original  creditor 
Gtf,  5  Nev.  147,  the  city  leased  of  the  was  extinguished  and  a  third  person 
plaintiff  certain  rooms  for  city  pur-  became  its  creditor,  that  a  direct  bor- 
poses,  and  the  lease  provided  that  the  rowing  for  the  purpose  of  payiiig  the 
notes  of  the  dty  bearing  interest  should  debt  could  do  no  more,  and  that  it  was 
be  received  by  the  lessors  in  pavment  within  its  power  to  borrow  money  for 
of  the  rent,  at  an  action  by  toe  lessors  the  purpose  of  paying  the  debt  and  to 
on  these  notes,  it  was  held  that  a  mu-  issue  its  promissory  notes  therefor. 
nidpal  corporation,  like  a  trading  coi-  Wiiconsm.  Is  State  v.  Madison,  7 
poration,  majr,  uidess  restricted  by  Wis.  688,  the  city  had  authority  to 
charter,  enter  into  any  contract  neces-  purchase  burial  grounds,  and  it  was 
saiy  to  enable  it  to  carry  out  the  poweiv  held  that,  if  it  was  unable  to  pay  cosh 
conferred  upon  it;  that  it  may  incur  therefor,  it  might  issue  its  bonds  in 
debts  and  execute  and  give  promissory  payment.  No  reasons  were  assigned 
notes  in  the  dischaige  of  its  I^timat«  by  the  court  for  so  holding.  In  MUIh 
powers;  and  that  the  notes  were  valid,  r.  Gleason,  II  Wis.  470,  theic  nas  no 
New  York.  In  Kelley  *.  Brooklyn,  special  act  or  provision  in  the  charter 
4  Hill  (N.  Y.).  263,  the  mayor  of  the  authoridng  the  dty  to  obtain  a  loan 
citysigned,ana thederkcountersigned,  or  issue  its  bonds  therefor,  but  the 
aa  order  addressed  to  the  treasurer  to  charter  conferred  power  to  purchase 
pay  to  A  or  order.  The  instrument  fire  apparatus  and  cemetery  grounds, 
was  held  to  be  a  n^^tiable  bill  of  ex-  to  estsolish  markets,  and  to  do  other 
change,  and  it  was  hdd  that  as  there  things;  and  the  court  held  that,  in 
was  nothing  in  the  statute  expressly  the  absence  of  any  restriction,  the 
or  by  implication  prohibiting  the  isau-  power  to  borrow  money  would  pass  tis 
ing  of  negotiable  paper,  the  negotiable  an  incident  to  the  execution  of  these 
instrument  in  question  was  valid  under  general  powers,  according  to  the  well- 
the  prindple  that  a  corporation  may   settled  rule  that  corporations  may  re- 
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or  in  many  cases  may  stand,  upon  a  very  different  footing  from  the 
ordinary  power  to  contract  a  debt  as  incidental  to  the  execution 
of  some  authorized  municipal  purpose.  But,  in  giving  effect 
to  these  decisions,  the  tendency  of  the  courts  in  recoit  years 
must  be  carefully  considered,  and  that  tendency  is  to  require 
the  power  to  issue  negotiable  securities  to  be  expressly  conferred, 
or  if  resting  upon  implication,  the  implication  must  b<e  clear  and 
unmistakable. 

§  878  (507  a).     Sum  BubjMt;    tli«  Author's  Oonclaaloiu.  — We 
regard  as  alike  unsound  and  dangerous  the  doctrine  that  a  public  or 

Bort  to  the  usual  and  convenient  mean«  too  clear  to  admit  of  doubt  or  atgu- 
of  executing  the  povera  granted;  and  ment.  It  will  not  do  in  such  a  case, 
that  no  means  are  more  usual  for  the  tMcause  the  putpoaea  are  und^ned  and 
execution  of  such  objects  than  that  of  the  power  recognized  only  io  ^enent 
borrowing  money.  It  waa  further  held  teima,  and  so  may  be  susceptible  of 
that  the  fact  tHat  the  l^^slatura  had  misapplication  or  abuse,  to  sa^  that 
at  various  times  passed  statutes  au-  therefore  the  power  does  not  exist." 
thorizing  municipal  corporations  to  In  Bennett  v.  Nebagamon,  122  Wis. 
borrow  money_  for  municipal  purpoacs,  295,  it  was  held  that  a  town  which  haa 
although  entitled  to  consideration,  statutory  authorit^r  to  provide  a  sys- 
was  not  coQclu^ve  upon  the  que»-  tem  of  fire  protection  may,  as  an  inci- 
tion  of  the  right  of  the  municipality  dent  to  the  right  to  nuae  money  for 
to  bonow  money  by  virtue  of  \ta  that  purpose,  do  so  by  borrowing 
charter  alone;  and  that  the  power  of  through  an  issue  of  town  bonds.  The 
taxation  conferred  by  charter  upon  a  court  reaffirmed  its  previous  decisions 
municipal  corporation  did  not  exclude  to  the  effect  that  the  money  may 
the  power  of  borrowing  money.  The  be  raised  by  borrowing  as  an  incident 
court  further  held  that  the  city  having  to  the  proper  execution  of  a  municipal 
contracted  to  purchase  a  cemetery  lot  function  requiring  the  contracting  of 
and  to  pay  for  the  same  by  an  issue  of  debt  or  the  expenditure  of  money, 
its  bonds,  and  such  contract  b^ng  au-  saying:  "The  case  is  not  a  doubtful 
thorised  by  its  charter,  a  subsequent  one  in  this  State.  This  court  at  an 
act  of  the  legislature  forbidding  the  early  day  passed  upon  it  in  the  case  of 
issuing  of  bonds  did  not  deprive  it  of  Mills  t>.  Gleason,  11  Wis.  470,  and  since 
its  power  to  carry  out  its  contract,  then  haa  reaffirmed  the  doctrine  of  that 
In  Rogan  v.  Wntertown,  30  Wis.  259,  case  in  the  following  cases;  State  v. 
the  court  expressed  the  opinion  that  a  Milwaukee,  25  Wis.  122;  State  v. 
constitutional  provision,  making  it  the  lUuents  oi  University,  54  Wis-  159; 
duty  of  the  legislature  to  provide  for  Eilvington  v.  Superior,  83  Wis.  222; 
the  oreaniaation  of  cities  and  incor-  Oconto  (Sty  Water  Supply  Co.  t>. 
porated  villages,  and  to  restrict  their  Oconto,  105  Wis.  76;  Ellmwood  «. 
power  of  taxation,  borrowing  money,  Keedsbuig,  91  Wis.  131."  After  re- 
contracting  debte  and  loaning  their  ferting  to  the  fact  that  there  was  no 
credit,  BO  as  to  prevent  abuses,  recog-  restriction  on  the  powers  conferred 
nized  the  power  of  these  corpoiHtions  upon  towns  to  provide  a  system  of  fire 
under  some  circumstances  ana  for  some  protection  withm  the  limits  of  the  law 
purposes  to  loan  their  credit,  saying:  nidng  the  maximum  amount  of  muni- 
"The  constitution,  speaking  in  general  cipal  indebtednesa,  the  court  added, 
language,  does  not  specify  the  pur-  "It  obviously  follows  that  they  have 
poses  tor,  nor  the  circumstanoea  under  the  right  to  procure  money  properly  to 
which,  such  credit  may  be  loaned,  carry  out  this  municipal  function  and 
These  are  left  open  to  be  ascertained  to  issue  the  bonds  therefor  in  the  man- 
by  construction,  but  that  loans  of  uer  and  upon  the  conditions  prescribed 
credit  for  some  purposes  and  under  by  the  statutes." 
some  circumstances  were  intended  is 
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municipal  corporation  possesses  the  imjdied  -power  to  borrow  money 
for  its  ordinary  purposes,  and  as  ineidenial  thereto  the  power  to  issue 
conunercial  securities,  that  is,  paper  which  cuts  ofT  defences  when  it 
is  in  the  hands  of  a  holder  for  value  acquired  before  it  is  due.  The 
cases  on  this  subject  are  conflicting,  but  the  weight  of  authority  is 
towards  the  view  above  presented.  The  opinion  of  Mr.  Justice  BTodley, 
in  a  case  before  referred  to,*  evinces  a  thorough  comprehension  of  the 
whole  question,  and,  in  our  judgment,  is  sound  in  every  proposition 
it  advances,  and  must  become  the  law  of  this  country.  This  view 
is  confirmed  by  the  almost  invariable  legislative  practice  in  the  States 
to  confer,  when  it  is  deemed  expedient,  upon  municipalities  and 
public  corporations,  in  express  terms,  the  power  to  borrow  money 
or  to  issue  negotiable  bonds  or  securities;  and  it  is  of  instruments 
thus  authorized  that  we  now  proceed  to  treat.  It  is  an  undisputed 
doctrine  that  the  power  of  pubUc  and  municipal  corporations  to  sub- 
scribe to  the  stock  of  railway  companies  and  to  issue  bonds  therefor 
must  be  expressly  conferred.'  The  Supreme  Court  of  the  United 
States  has  repeatedly  adjudged  that  the  grant  of  power  to  a  munici- 
pal corporation  to  appropriate  moneys  in  aid  of  the  construction  of 
a  railroad,  where  the  power  is  accompanied  with  a  provision  direct 
ing  the  levy  and  collection  of  taxes  tQ  meet  such  appropriation  and 

■  Nashville  v.  "Ray,  19  WaU,  (U.  8.)  a  429;  Anderwn  County  v.  Beal,  113 
46S.  It  is  difficult  to  undeistand  on  U.  8.  227;  Crow  «.  Oxford,  119  U,  S. 
what  ground  the  dinenting  judges  in  215.  Tenneaau;  KelJey  «.  Milan,  127 
this  case  regarded  the  corporatioa  UHir-  U.  8.  139;  a.  c.  below,  21  Fed.  R^ 
ranU  aa  "negotiable  Bccurities  of  a  842;  Taylor  o.  YpsUanti,  105  U.  8.  60 
commercial  character."  The  caaes  are  (where  oy  the  vote  authoridng  a  sub- 
almost  unifonn  to  the  eSect  that  such  acription,  consent  was  given  upon  cei^ 
instruments  do  not  partake  of  the  tain  conditions).  Ndrratka:  Read  v. 
nature  of  commercial  paper,  except  Plattamouth,  107  U.  8.  568;  State  v. 
th^t  bv  usage  and  custom,  and  tamer-  Babcock,  19  Neb.  230;  s.  c.  Id.  223. 
times  aj  le^slative  enacbnent,  they  As  to  liability  of  eowaita  in  N^aska 
pass  by  delivery.    Pott,  f  881.  for  bonds  issued  by  -precincta  and  the 

*  The  cases  on  this  point  are  col*  remedy  in  such  cases,  see  Davenport  o. 

lected  in  {  321,  note.    See  further  on  County  of  Dodge,  105  U.  8.  237;  Blair 

this  subject,  ante,  {  278e(s«9.  p.  Cuming  County,  lU  U.  S.  363;  Ros- 

Particular  Statuttt   eonOrued.     lUi-  eubaum  v.  Bauer,  120  TJ.  S.  450;   Ne- 

noU:  Barter  v.  Kemochan,  103  U.  8.  maha  County  *.  Frank,  120  V.  3.  41; 

662;    approved  Pana  *.  Bowler,  107  tn^  j  881.    Caiifomia:    Liebman  v. 

U.  8.  S29;  Kankakee  v..£tnaUfe  Ins.  San  Pnuicisoo,  24  Fed.  Rep.  705.    Mu- 

Co.,  108  U.  8.  668;    Prairie  v.  Lloyd,  tovri:    Ogden  v.  Daviess  County,  102 

97  01.179;  Wmdsor  c.  Hallett,  97  Dl.  U.   S,   634;     Tipton  v.   Rogers    Loo. 

204;    Do'iglas  v.  Niandc  Sav.  Bank,  Works,   103  U.  S.  523.     New  York: 

97III.  22S.    KaTitat:  Lewis  v.  Barbour  Thompson  v.  Perrine,  103  U.  8.  806; 

Co.  Com'm,  105  U.  S.  739;    Bard  t>.  approved  Same  c.  Same,  106  U.  8.  589; 

Augusta,  30  Fed.  Rep.  906.     For  con-  Red  Rock  v.   Henry,   lOB  U.   B.   589. 

struction  of  the  general  statute  of  ffari'  lAmwiana:    Hall  v.  New  OHeans,   19 

wu    concerning    the    subscription    by  Fed.  Rep.  870  (a  special  law  relating 

municipotities   for  stock   of   railroaiu  to  New  Orleans).    Alabama;  Winters 

and   the  issue   of  bonds   in   payment  v.  Montgomery,  65  Ala.  403  (special  law 

therefor,  see  McClure  t>.  Oxfonl,  94  U.  relating  to  Montgomery). 


.dr,yGoogIe 


1350  HinnciPAL  cobporationb  §  879 

preacribing  no  other  mode  of  paymeDt,  gives  no  power,  but  excludes 
it,  to  issue  n^otiable  bonds  in  payment  of  such  appropriation.' 

§  879  (513).  Soch  Bonda  an  Nsgotiable  SMoritles.  —  He  fiJlov}- 
ing  doetrinea  are  too  well  settled  to  be  any  longer  open  to  question.  A 
6ona  fide  purchaser  of  negotiable  paper  for  value,  before  maturity, 
takes  it  freed  from  all  infirmities  in  its  origin,  unless  it  is  absolutely 
void  for  want  of  power  in  the  maker  to  issue  it,  or  its  circulation  is 
by  law  prohibited.  Municipal  bonda,  payable  to  bearer,  are  stAject 
to  the  same  rules  as  other  negotiable  paper.*   A  purchaser  of  a  munici- 

■  daibome  County  v.  Brooks,  111  S.  136;    eupra,  j  880.    Bonds  payable 

V.  S.  400,  406;    Wells  v.  Pontotoc  Co.  on  the  oompletum  of  a  railroad  and  to 

Sup.,  102  U.  S.  625;   Cttdeo  d.  Daviess  bearer   only,    held   not   negotiable   u 

County,  lb.,  034,  639;  Oanconl  v.  Rob-  being  payable  on  a  continzency  which 

insoii,  121  V.  S.  165.  might  never  liappen  and   for  want  of 

'  Cromwell  v.  Sac  Co.,  96  U.  S.  61;  certainty  as  to  the  payee.   Blackmaao. 

ante,  j  880;    Baes  v.  Hewitt,  20  Wis.  Lehman,  63  Ala.  547. 
4(30;   Gorgier  V.  Mierville,  3B.  AC.  45;        Federal    Jwitdiction:  Aa    ordinary 

Brooksv.Hitchell,  9M.  AW.  16;  Good-  municipal  bond,  negotiable  in   form, 

win  B.  Robarts,  L.  R.  1  App.  Cas.  476;  payable    to   bearer,   is   "a  promissoir 

Goodman  v.  Harvey,  4  A.  A:  E.  870;  note  negotiable  by  the  law  merchant, 

Burnham  v.  Brown,  23  He.  400;  Oridge  within    the  meaning    of  the  Act  of 

V.  Sherborne,  II  M.  ft  W.  374;   United  March   3,    1875,   which  allows   instru- 

8tat«a  e.  Union  Pacific  R.  R.  Co.,  91  ments    ot   that  class  to   be   sued  c 

U.  8.  72;  MiUere.  Race,  1  Burr.  452;  ■  -  ■      - 

White  V.  V.  &  M.  R.  Co.,  21  How.  576; 
Moran  v.  Miami  County,  2  Black  722 


Moran  v.  Miami  County,  2  Black  ' 
Mercer  County  v.  Hackett,  1  Wall. 


1  the  Federal  courts,  by  an 
notwithstanding  the  aaaignor,  couli 
have  sued  thereon  in  such  courts  if  no 
assignment  had  been  made.    New  Pn>v- 

Gelpckev.  Dubuque,  1  Wall.  175;  San  idencev.  Halsey,  117  U.  8.336;  Ackley 

Antonio  v.  Lane,  32  Tex.  406;  Leidng-  School  District  v.  Hall,  113  U.  S.  135; 

ton  V.  Butler,  14  Wall.  282;   St.  JoscpQ  New  Orleans  v.  Quinlan,  173  U.  S.  191. 

Tp.  V.  Rogers,  16  Wall.  644;    Hum-  In  Loeb  v.  Columbia  Township,  179 

boldt  Tp.  V.  Long,  02  U.  a  642 ;  Hacon  U.  S.  472,  Mr.  Justice  Harlan,  giving 

Co.  V.  Shorn,  97  U.  S.  272-  Calhoun  Co.  the  opinion  of  this  court,  says  (p.  486} : 

Sup.  V.  Galbtaith,  90  U.  S.  214-   Block  "As,  therefore,  the  bonds  in  suit  were 

tr.    Bourbon    County,  90    U.  S.    686;  executed  by  the  defendant  township, 

Uorshall  County  v.   Schenck,  5  Wall,  a    corporation,    and    are    payable    to 

(U.  8.)  772;  New  Providence  v.  Halsey,  bearer,  the  present  holder,  being  a  citi- 

117  U.  8.  336;    Ottawa  o.  First  Nat.  sen  of  a  State  different  from  that  of 

Bank  of  Portnnouth,  105  U.  S.  342;  which  the  toniiship  was  a  corporation, 

Wilson  County  v.  Third  Nat.  Bank  of  was  entitled  to  sue  upon  them  without 

Nashville,  103  U.  8.  770;    Burieigh  v.  nferenet  to  the  cHisemhip  of  any  prior 

Rochester,  5  Fed.  Rep.  667;   Dei%  d.  holder.    Thompson  v.  Perrine,  106  U,  S. 

Modesto,    104  Cal.    616,  citing  text;  689,692,593.''    Colorable  and  collusive 

Clifton  Foiwe  v.  Brush  El.  Co.,  92  Va,  tranafers  by  a  citiEen  of  the  State  where 

289;    Gamble  v.   Rural   Independent  the  suit  is  brought  to  citizen  of  another 

School  Diat.,  132  Fed.  514-  Manhattan  State  of  bonds  and  coupons  will  not 

8av.  Bank  v.  N.  Y.  Nat.  Bank,  42  N.  give    the    Federal    court  jurisdiction. 

Y.    App,    Div.     147;     infra,    f    956;  Farmington  r.  Pillsbury,  114  U.  S.  138. 

Pompton      V.      Cooper      Union,      101  It  is  no  objection  to  the  maintenance 

U.    S.    106;    Cumberland    County  v.  of  an  action  in  the  Federal  court  that 

Randolph,  89  Va.  614.     A  municipal  the  plaintiff  did  not  pay  any  money 

bond  in  the  usual  form  b  not  rendered  consideration   for   the   assignment   to 

non-negotiable  by  a  provision  that  it  him  of  any  of  the  bonds  or  coupons, 

should  De  "payable  at  the  pleasure  of  or   that  bonds  and  coupons   were  as- 

the  obligor  at  any  time  before  due."  signed  to  plaintiff  for  eoUeeiion  only  in 

Ackley  School  District  v.  Hall,  113  U.  cases  where  all  the  holders  of  the  bonds 
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pal  bond  from  a  bona  fide  holder,  who  obtained  it  for  value  before 
maturity,  takes  it  free  from  equities,  though  he  himself  may  have 
had  notice  thereof.'  An  overdue  and  unpaid  coupon  for  interest, 
attached  to  a  municipal  bond  which  has  several  years  to  nin,  does 
not  render  the  bond  and  the  subsequently  maturing  coupons  dis- 
honored paper,  so  as  to  subject  them,  in  the  hands  of  an  innocent 
purchaser  for  value,  to  defences  good  against  the  original  holder.* 

were  non-resideiita  and  not  citizeni  of  of  the  cit^  treuurer,  waa  held  to  be 
the  State  where  the  action  is  brought,  non-n^obable.  To  the  same  effect. 
See  fiemards  Township  v.  Stebbina,  Benwefl  v.  Newark,  55  N.  J.  Eq.  260, 
109U.  S.  341;  Index,  titles  CmiA'acta;  where  the  nature  and  characteriaticB 
Federal  Cowto.  of  iwiatered  bonds,  coupon  bonds,  con- 

Municipal  bonds  and  securities,  when  vertu>le  coupon  bonda  and  registered 
properiy  executed,  assume  a  concrete  coupon  bonds  are  discussed  and  de- 
lorm  which  gives  to  them  a  tangible  fined.  A  statute  providing  that  mu- 
tlatua  and  makes  them  more  than  mere  nictpal  bonds  should  be  registered  in 
evidences  of  debt.  They  constitute  a  thecityclerk'soffice washeldnottoim- 
Bpecies  of  property  which  may  have  a  port  that  the  bonds  should  be  issued  to 
Kiua  for  purpoaa  oj  taxation  other  than  registei^  payees,  nor  that  they  should 
the  aomicile  of  their  owner.  State  v.  be  issued  as  registered  bonds  in  contra- 
PideUty  &  Deposit  Co.,  35  Tex.  Civ.  distinction  to  coupon  bonds  and  as 
App.  214;  poit,  chapter  on  Taxation,  nou-n^otiable  in  character.  Man- 
Exemption  of  muiucipd  bonds  and  battan  Sav.  Inst.  v.  New  York  National 
certificates  of  indebtedness  from  taxo-  Exchange  Bank,  170  N.  Y.  58,  a&'g  53 
tion,  see  3tate  v.  Board  of  Assessors,  N.  Y.  App.  Div.  635. 
Ill  La.  982.  When  ierue  ia  properly  joinad  as  lo 

A  statute  authorized  a  municipality  t^  making  and  execution  of  a  munici' 
to  issue  either  coupon  bonds,  or  coupon  pal  bond  or  coupon,  the  fact  that  it  has 
bonds  registered  as  to  principal  only  or  a  n^otiable  character  does  not,  in  the 
ngistered  bonds  without  coupons.  In  absence  of  a  statute  to  that  effect,  en- 
the  case  of  registered  bonds  it  was  pro-  title  it  to  be  received  in  evidence  with- 
vtded  that  the  bonds  should  be  payable  out  proof  that  the  signatures  to  the 
to  the  person  to  whom  they  were  is-  paper  are  those  of  the  persons  they 
sued  instead  of  to  bearer;  that  a  cer-  purport  to  be.  Apache  County  v. 
tificat«  showing  the  re^tration  should  Barth,  177  U.  S.  638,  £45.  If  there  is 
be  indorsed  thereon,  and  that  the  no  plea  under  oath  denying  tho  exe- 
bonds,  as  sold  by  the  payees,  might  be  cution  of  coupons  as  required  b^  statr 
r^;istered  in  the  name  <k  the  purchas-  ute,  thef  become  admissible  in  evi- 
ers,  the  new  name  in  each  case  to  be  dence  without  any  further  proof  of 
shown  in  the  certificate  of  the  register,  their  execution.  Coles  «.  Santa  Fe 
It  was  held  that  registered  bonds  is-  County,  6  N.  Mex.  88,  118. 
sued  under  the  statute  were  negotiable  '  Cromwell  v.  Sac  Co.,  96  U.  S.  51; 
instruments  and  protected  by  the  law  ante,  S  871;  McClure  v.  Oxford  Town- 
merchant  in  the  hands  of  bona  fide  ship,  94  U.  S.  429.  If  the  previous 
hoiders.  It  was  further  held  that  the  holders  of  the  bonds  in  suit  were  bona 
omisdon  of  the  name  of  the  payees  fide  holders  for  value,  the  plaintiff  can 
from  the  bond  contrary  to  the  provi-  avail  himself  of  such  previous  holders' 
siona  of  the  statute  only  impoMa  upon  position  without  showmg  that  he  him- 
the  purchaser  the  duty  of  seeing  that  self  has  paid  value.  Montclair  v. 
the  bond  had  actually  been  issued  by  Ramsdell,  107  V.  8.  147. 
the  munidpaUty  and  did  not  other-  ■  Cromwell  n.  Sac  Co.,  96  U.  8.  51 ; 
wise  affect  the  vaUdity  or  negotia-  Goodman  v.  Simonds,  20  How.  343; 
biiity  of  the  instrument.  D'Esterre  Hurrayv.  lArdner,  2  Wall.  110;  Nat. 
V.  Brooklyn,  90  Fed.  Rep.  586.  In  Bank  of  N.  A.  of  Boston  v.  Kirby,  108 
Scollans  V.  RolUns,   173  Mass.  275,  a   Mass.  497. 

bond  payable  only  to  a  peison  named  In  Buffalo,  Ac  Deposit  Co.  v.  Medina 
and  not  to  such  person  or  order  or  as-  Gas,  Ac.  Co.,  162  N.  Y.  67,  the  court 
tagaa,  and  transferable  only  at  the  office  held  that  corporate  bonds  do  not  stand 
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A  bona  fide  purchaser  for  value  of  negotiable  securities  b^ore  thar 
maturity  may  recover  against  the  maker  the  full  amount  of  thnn, 
though  he  may  have  paid  for  them  less  than  their  par  value.' 

§  880  (512).  NffgoHablUtr;  roxm  of  Bond;  Oondltion.  —  Munid- 
pal  bonds,  in  the  usual  form,  containing  words  of  negotiability,  with 
coupons  attached,  are  absolute,  and  not  conditional,  promises  to  pay, 
and  hence  are  neg(diable  with  all  the  inddenis  of  negotiability.  Such 
bonds  are  held  to  be  negotiable  notwithstanding  they  contain  sudi 
a  recital  as  the  following:  "This  bond  is  issued  for  the  purpose  of 
subscribing  to  the  capital  stock  of  the  Fort  Scott  and  Allot  County 
Railroad,  and  far  the  construction  of  the  mine  through  the  said  tovm- 
»hip,  in  pursuance  of  and  in  accordance  with  an  act  of  the  legislature 
of  the  State  of  Kansas,  entitled  'An  Act  to  enable  municipal  town- 
ships to  subscribe  for  stock  in  any  railroad,  and  to  provide  for  the 
payment  of  the  same,  approved  February  25,  1870';  and  for  the 
payment  of  the  said  sum  of  money  and  accruing  interest  thereon,  in 
manner  aforesaid,  upon  the  ■performance  of  the  said  condition,  the 
faith  of  the  aforesaid  Humboldt  Township,  as  also  its  property, 
revalue,  and  resources,  is  pledged";  the  court  holding  that  the  con- 
struction of  the  road  through  the  township  was  not  a  condition  upon 
which  payment  was  to  be  made.* 

duhonored  upon  tbeir  face   and   de-  301;  Chicopee  Bank  e.  Cli&mn,  8  Het. 

prived  of  their  negotiability  so  as  to  (Masa.^  40.    As  to  power  ol  a  tatf  or 

prevent  a  transferee  from  acquiring  the  municipality  to  sell,  or  to  twree  to  sell, 
status  of  a  bona  fide  holder,  because  eight  or  dispose  of  its  bonds  or  obUEations  for 
coupons  representing  past  due,  unpaid  lessthan  their  par  value,  see  MempIiiB«. 
instalments  of  interest  are  attached  Brown,  20  Wall.  289;  Shirk  o.  Piilaaki 
. thereto, notwithHtandinethatthebonda  County,  4  Dillon  C.  C.  20Q;  Nasb- 
provide  that  they  ahaU  become  due,  viUe  v.  Ray,  19  Wall.  (U.  S.)  4SS; 
principal  and  interest,  upon  default  in  Wheelen's  Appeal,  108  Pa.  St.  IG2,  197, 
payment  of  any  instalment  of  interest  holding  that  power  to  sell  bonds  at  not 
for  six  months  after  maturity  and  de-  less  than  par  does  not  warrant  a  com- 
mand. The  opinion  of  the  court  aaya  mission  to  the  purchaser  of  the  bonds 
by  wayoffJictumiu  that  case,  that"tne  from  the  city  at  par;  and  this  wa 
presence  of  due  and  unpaid  coupons  think  ia  unquestionably  right, 
on  the  bond  is  sufficient  to  put  the  pur-  *  Humboldt  Township  v.  Long,  92 
chaser  on  inquiry,"  The  court  adds,  U.  8.  642;  infra,  {  879,  and  note.  In 
however,  "But  they  do  not  of  them-  giving  its  judgment,  in  the  case  above 
selves  make  the  bond  to  which  they  cit«d,  the  court  says:  "Relying  upon 
are  attached  dishonored  paper."  This  this  clause  of  the  certificate,  the  town- 
was  distinctly  held  in  Cromwell  v.  ship  contends  that  the  construction  of 
County  of  Sac,  96  U.  S.  51.  the  railroad  through  the  township  was 
'  &omwell  V.  Sac  Co.,  96  U.  S.  51;  a  condition  upon  which  the  payment 
Lay  V.  Wisaman,  30  Iowa,  305;  Nat.  was  agreed  to  be  made.  We  think. 
Bank  of  Mich.  v.  Green,  33  Iowa,  140;  however,  this  is  not  the  true  oonstruc- 
Park  Bank  v.  Watson,  42  N.  Y.  490;  tion  of  the  contract.  The  construction 
Fowler  V.  Strickland,  107  Mass.  662;  of  the  road  as  well  as  the  subscription 
Stoddard  v.  Kimball,  6  Cush.  (Mass.)  for  stock  was  mentioned  in  tbe  recital 
469;  Allaire  v.  Hartshome,  21  N.  J.  L,  as  the  reasons  why  the  township  en- 
666:  Williams  v.  Smith,  2  Hill  (N.  Y.),  tared  into  the  contract,  not  as  condi- 
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§  881  (509).  DlffsrvatOlMMBof  Bondi;  Implied  and  ExpiesB  Forw 
toisra«;  Keclt4li;  Mode  ol  PIomUiv.  —  Negotiable  securities  of  the 
kind  here  referred  to  have  been  issued  by  mimidpal  corporaHona 
proper  (generally  under  an  express  power  to  aid  railways,  or  for  gas- ' 
works,  water  works,  or  specified  local  improTem^its,  but  sometimes 
under  an  implied  power);  and  6^  counties,  usually  under  express 
power  (generally  to  aid  railways,  or  for  public  buildings,  bridges,  or 
improTements ') ;  and  by  organvsed  tovmahips  which  are  parts  of 

tioos  upon  which  its  peifoimance  was  tlie  Court  of  Appeals  of  New  York  in 
made  to  depend.  It  wss  for  the  pur-  Chase  Nat.  Bank  t>.  Faurot,  149  N.  Y. 
pose  of  subscribing,  and  to  aid  in  the  632,  535.  The  language  of  the  Court  of 
construction  of  the  road,  that  the  bond  Appeals  is  bcme'out  by  all  the  au- 
was  given.  The  words  'ui>od  the  per-  thorities,  to  the  effect  that  no  dis- 
fonnance  of  the  said  condition '  cannot,  tinction  is  made  in  this  respect  between 
then,  refer  to  anything  mentioned  in  private  corporations  and  those  which 
the  recital,  for  tnere  m  no  condition  are  created  for  governmental  or  mo- 
there.  A  much  more  reasonable  con-  nidpal  purpoees.  See  opinion  of 
struotion  is,  that  they  refer  to  a  former  BartUtt,  J.  (p.  535),  where  the  cases 
part  of  the  bond,  where  the  annual  are  cited.  The  payee't  name  being  left  in 
uterest  is  stipulated  to  be  pa^ble  at  blank,  any  holder  hat  the  implied  av~ 
n  banker's,  on  the  presentauon  and  thority  to  fill  up  the  blank  with  the  inaer- 
Bunender  of  the  respective  intereet  Hon  of  hit  own  TMme.  White ».  Vermont 
coupooa.'  Such  presentation  and  BUI-  AM.  R.  Co.,  21  How.  (V.  S.)  575.  This 
render  is  the  only  condition  mentioned  case  is  also  expresBly  approved  by  the 
in  the  instrument.  But  that  stipula-  Court  of  Appeals  of  New  York  in 
tion  presents  no  such  contingency  as  Brainerd  v.  New  York  ft  H.  R.  Co.,  25 
destroys  the  negotiability  of  the  in-  N.  Y.  496,  500,  where  that  court  said; 
strument.  It  is  what  is  always  im-  "The  ease  of  Whit«  v.  Vermont  and 
plied  in  every  promissor;  note  or  bill  Massachusetts  Railroad  Company  (21 
of  exchange,  that  it  is  to  be  presented.  How.  (U.  S.)  575)  was  an  action  to 
and  surrendered  when  paid.  As  well  recover  on  a  bond  issued  by  a  railroad 
might  it  be  said  that  a  note  payable  on  corporation,  the  payee's  or  obligee's 
demand  is  payable  upon  a  contingency,  name  being  left  blsjik.  It  was  hdd 
and  therefore  non-n^otiable,  as  to  that  the  instrument  was  negotiable, 
affirm  that  one  payable  on  its  presents-  and  that  the  plaintiff,  to  whom  it  had 
tion  and  surrender  is,  for  that  teaaon,  been  tionsferml,  might  insert  his  own 
destitute  of  negotiability."  See  also  name  in  the  blank."  Infra,  {  956. 
Botchkias  V.  Nat.  Banks,  21  Wall.  Power  to  aubttitute  other  bonds. 
(U.  S.)  364.  A»  to  form  of  bonds,  seal,  Lynde  v.  Wmnebaeo  County,  16  Wall. 
plaet  of  paymeTa,  and  ddivery,  aee  c&aea  6;  McKee  v.  Vernon  Comity,  3 
dted,  Daniel  on  Neg.  Instr.,  Si  1492-   Dillon  C.  C.  210. 

1499,  Cannot  be  issued  in  bl^ik  as  to  Mittakes  corrected  in  equiti/.  Where 
date.  Jackson  Co.  Sup.  v.  Brush,  77  a  town  voted  to  issue  railway  aid 
TO.  59:  bonds  to  run  twenty  years,  with  the 

Hunidpal  bonds   payable   to  right  to  pay  them  in  ten  years,  and  the 

or  asdgns are  ne^tiable  instru-  bonds  were  printed  and  issued,  by  mis- 

ments  according  to  the  law  merchant,  take,  without  the  option  clause,  a  pro- 
Brunerd  tr.  New  York  ft  H.  R.  Co.,  25  ceedmg  in  equity  to  correct  them, 
N.  Y,  496.  In  that  case  it  was  held  brought  by  the  town  against  holders 
that  a  bond  of  a  railroad  corporation  who  had  purchased  them  with  full 
payable  bo  an  individual  or  his  assigns  knowle<^  of  the  facts,  was  sustained. 
u  commercial  paper  negotiable  by  de-  Town  of  Essex  v.  Day,  52  Conn.  483. 
livery  under  an  assignment  in  blank,  '  In  several  of  the  Stat«s  power  b 
and  not  a  specialty  subject  to  equities  piven  to  municij^ities  or  counties  to 
between  the  corporation  and  the  person  issue  bonds  to  aid  works  of  "iTtlerrud 
named  in  the  Iwnd  as  priman'  pavee.  improvement."  And  under  this  generic 
This  quesUon  was  more  recent^  baore  term  the  question  has  arisen.  What  are 
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counties,  under  express  author!^,  and  usually  as  a  means  of  aiding 
the  construction  of  railways;  and  by  tehofi  dietricta,  under  express 
power,  to  raise  money  to  erect  school-houses.  In  some  of  the  Vi'est- 
ern  States,  counties  have  been  l^^lativety  made  the  agents  for  the 
inhabitanta  of  non-incor^porated  townships,  and  in  Missouri  for  "  strips 
of  territory"  to  issue  bonds  in  the  name  of  the  county,  but  to  be  paid 
out  of  the  proper^  within  the  specified  township  or  designated  ter- 
ritorial limits  or  staip  of  country.'  Reference  is  made  to  this  subject 
here  in  order  to  observe  that  where  the  bonds  or  securities  are  issued 
under  an  express  power,  the  legislative  act,  being  the  only  source 
of  the  authority,  measures  and  limits  the  power  it  confers,*  and  the 

works  of  iDt«nud  improvement f    The  R.  Co.  s.  Colfai  County,  4  Neb.  450; 

Supreme  Court  of  Alabama,  in  defining  infra,  t  885,  &nd  note. 
the  phrkae  "internal  improvementa,  In  Montana  it  is  held  that  the  le^ 

saya:    "Where  internal  improvementa  ialature  may  authorize  the  creation  of 

under  State  authority  are  spoken  of,  it  county  iadebtedness  for  public  roada. 

is  universally  understood  that  works  Wilcox  v.  Deer  Lodge  Co.,  2  Hoot.  T. 

within  the  State,  by  which  the  public  674. 

are  supposed  to  be  benefit«d,  are  in-         '  Construction  of  the  Miaamtri  town~ 

tended;  such  as  the  improvements  of  ahiv  railway  aid  act  of  Haieh  23,  1S68, 

liighways  and  channels  of  travel  and  and   the   nghto   and   remedies  of  the 

commerce."    Wetumpka  v.  Winter,  29  bondholder.     Jordan  v.  CassCo.,3  Dil- 

Ala.  651.  Ion  0.  C.  1S5;    Bame  v.   Same,    Id. 

The  Iwslature  of  NAmuka  passed  245;    Washburn  r.  Cass  Co.,  Id.  251; 

an  act  "that  any  county  or  dty  in  the  Hoishman  v.  Bates  County,   Id.   150; 

State  of  A'ebrasiba  is  heieby  authorized  92   U.   S.   SOS;    refaned   to  at  laxm, 

to  issue  bonds  to  aid  in  the  construe-  infra.    Construction  of  Kanaat  legida- 

tion  of  any  railroad  or  other  work  of  tion.     Thayer  v.   Montgomeiy  Co.,   3 

internal  improvement,  to  an  amount  to  Dillon  C.  C.  389,  and  note, 
be  determined  by  the  county  commis'        Preeinet  bomU,  eupra^  i  872,  note. 
BJoners  of  such  county,  or  the  city  coun-        *  Thus  a  power  to  issue  bonds  of 

cil  of  such  city,  not  exceeding  ten  per  SIOOO,  each  bearing  interest  at  nx  per 

cent  of  the  asaessed  valuation  of  all  cent,  will  not  autnorize  the  issue  <rf 

taxable  property  in  said  county  or  city,  bonds  of  a  different  amount  and  at  & 

prmrfded  the  county  commiaaionerB  or  greater  rate  of  interest,  as  eight  per 

city  council  shall  finrt  submit  the  quea-  cent.    Taxpayers  of  Milan  v.  Tennea- 

tion  o(  issuing  bonds  to  a  vote  of  the  see  Central  R.  R.  Co.,  11  Lea,  329.    A 

legal  voters  <rf  said  county  or  city,  in  power  to  subscribe  to  the  stock  of  a 

the  manner  provided  by  chap.  ix.  of  railroad  a  certain  sum  "payable  in  not 

the  Revised  Statutes  of  the  State  of  exceeding  four  yean  by  annual  aseess- 

Ndiraeka  for  submitting  to  the  people  menta,"  and  autboiuing  the  issue  of 

of  a  county  the  question  of  borrowmg  bonds  in  anticipation  of  the  collectionit, 

money."    Session  Laws  of  1869,  p.  62.  held  not  to  warrant  the  issue  of  bonds 

Under  this  act,  a  county  and  a  pre-  payable  in  ten  years.    Norton  v.  Dyer»- 

Gtnct  issued  bonds  to  build  a  bndn  nurg,  127  U.  S.  160.    In  this  case  it  was 

across  the  Platte  River,  and  on  an  appU-  contended  that  the  town  should  be  held 

cation  by  a  taxpayer  to  reetnun  the  liable  as  upon  non-n^otiable  bonds  or 

collection  of  taxes  levied  to  pay  inter-  notes,  treating  the  issue  of  the  negoti- 

eet  on  such  bonds,  the  Supreme  Court  able  bonds  as  an  excess  of  authority 

of  N^ratka,  construing  the  above  act  only,  and  not  invalidating  the  Iiwn  a« 

in  the  light  of  the  legislation  of  the  agreed  upon.     But  the  court  said:  "It 

State,  held  that  a  bridge  was  a  work  of  is  a  sufficient  answer  to  this  proposi- 

"intemal   improvement"    within   the  tion  to  say  that  this  suit  is  Drought 

meaning  of  the  statute,  and  that  under  solely  for  a  recovery  upon  the  bonds 
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same  prindple  applies  to  the  instruments  issued  under  statutory 
authority  by  any  of  these  classes  of  corporatioDS,  or  qvtui  corpora- 
tions. But  in  respect  to  all  these  corporations  and  ijuaai  corporations, 
there  is,  we  suppose,  no  solid  ground  to  contend  that  they  have  any 
inherent  or  general  implied  power  to  issue  coomiercial  securities, 
and  the  true  doctrine  is  that  diey  can  only  do  ao  by  virtue  of  express 
legislative  authority,  which  must  exist  in  fact  and  which  ought  regu- 
larly to  be  recited  in  the  bond.  And  in  respect  to  municipal  or 
chartered  corporations,  our  opinion,  as  ahown  in  this  chapter,  is  that 
they  also  have  no  such  inherent  power,  and  no  power  whatever  except 
so  far  as  conferred  expressly  or  by  fair  impUcation.  This  is  an  im- 
portant principle ;  and  it  results  therefrom  that  there  is  no  presump- 
tion in  favor  of  the  power  to  issue  such  securities,  especially  on  the 
part  of  quasi  corporations;  and  it  would  seem  to  follow  that  if  the 
bonds  of  municipal  or  public  corporations  contain  no  recital  as  to 
the  authority  for  their  issue  or  their  purpose,  there  is  no  presumption 
in  favor  of  their  validity,  and  it  devolves  on  the  holder  to  aver  and 
show  by  evidence  aliunde  that  the  bonds  were  issued  for  some  pur- 
pose authorized  by  statute.  And  hence,  also,  as  a  jnatter  of  pleaditiff, 
the  authority  or  power  to  issue  the  bonds  in  suit  ought  to  appear  on 
the  face  of  Uie  declaration,  or  by  some  recital  in  the  bonds  nmde  part 
thereof;  that  is,  it  should  thus  appear  that  they  were  issued  for  some 
purpose  authorized  by  statiite.' 

BubKiiiJtioii  to  the  stock  e&n  be  in-  idamtjff,  but  pnsumptively  the  plain- 
quired  iota  in  this  suit."  tiff  is  a  holder  for  value  before  moturitf, 

1  Th&ver    o.    Montgomeir    Ca,  '3  without  notice;  the  oontmry  muat  be 

Dillon    C.  C.  389,   and    note;     Ken-  shown  by  the  defendant.     Chamben 

Hard  V.  Cus  Countv,  lb.  U7;   Naah-  Coun^  v.  dews,  21  Wall.  317:  Pendle- 

vUle  p.  Ray,  19  Wall.  468.  ton  County  p.  Amy,    13  Wall.   297. 

Mode  of  dtclanng  on  bond*  and  Special  plea  erroneously  held  bad  con- 
ooupcmt.  Kennaid  v.  Caas  Countv,  3  sidered  as  amounting  to  the  geneial 
Dillon  C.  C.  147,  and  caaee  citea  in  iaaus;  and  as  the  erroneous  ruling 
note  on  p.  ISO;  Thayer  r.  Montgomery  was  hannleaa,  the  judgment  was  not  re- 
County,  tupra.  A  declontion  on  bonds  veraed.  lb.  Anawer  denying  that 
against  a  municipal  corporation  having  plaintiS  is  the  otena;  holda;  or  btartr 
no  general  authori'^  to  issue  commer-  of  the  coupons  in  suit  good  en  general 
cial  paper,  to  be  aumcient  on  demurrer,  demurrer.  Pendleton  County  c.  Amy. 
must  show,  either  by  avennent  or  in  13  Wall.  297.  Proof  of  vctaUion  of 
the  copies  of  the  bonds  annexed,  that  bond  when  denied  under  oath.  Under 
the  defendant  had  power  to  issue  them,  the  legislation  of  Alabama,  non  auwnp- 
It  is  not  BufGcient  to  allege  geneially  *it  does  not  involve  the  factum  dl  tne 
that  it  had  full  power  and  authority  to  bonds.  Chambers  County  v.  Clews,  21 
execute  the  bonds.  Hopper  v.  Covmg-  Wall.  317.  Corporation  may  plead  nil 
ton    118  U.  S.  148.  dd>et  aoA  non  utjaetum.    Grand  Chute 

Mode  of  pleading  d^erux*.    The  plea  e.  Winegar,  15  Wall.  35S.    Defence  of 

of  the   general   Ume  in   aeaumptii  in  non  at  factum  sustained.    Coler  v.  Cle- 

States  wher«  that  mode  of  pleading  is  bume,  131  U.  S.  162.     Here  the  etat> 

yet  allowed,  puts  in  issue  the  question  ute  provided  for  the  issue  of  bonds  by 

of  the  authonty  of  the  officers  to  issue  cities,  and  directed  that  such  bonds 

the  bonds  and  the  bona  fide*  of  the  tftouU  be  tigjied  by  ike  mayor,  and  by 
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§  SS2.  Povar  to  finw  Bonda  Inchidsi  tlia  Fowar  to  nuka  thora 
Hcffotiabla.  ^  If  express  power  be  conferred  upon  a  municipal]^ 
to  iasve  bonda  bearing  interest,  thia  contemplates  and  hj  necessary 
or  reasonable  implication  avthorizet  the  isstu  of  negoHabU  bonds.  A 
non-negotiable  bond  is  no  more  serviceable  to  the  bolder  than  the 
ordinary  warrant,  —  the  usual  voucher  issued  in  liquidation  of  ordi- 
nary expenditures  of  the  municipahty,  —  and  if  a  bond  is  (o  be 
endowed  with  an  enlarged  value,  the  only  manner  in  which  it  can  be 
done  is  to  give  it  negotiability  so  as  to  impart  to  it  the  quality  of 
commercial  paper,  and  thereby  cut  off  equities  in  the  hands  of  innt^ 
cent  purchasers  for  value,  llierefore  if  there  must  be  a  distinctioa 
between  bonds  and  warrants,  it  must  be  that  which  distinguishes 
the  ordinary  warrant  or  non^iegotiable  instrument  from  the  negoti- 
able municipal  bond  which  cuts  off  equities.  The  genera)  power 
to  issue  "bonds"  must  be  taken  to  authorize  bonds  in  the  usual 
form  of  such  well-known  commercial  obligations.  The  usual  form 
embodies  a  contract  and  obligation  n^otiable  in  its  terms.  Mon^ 
may  be  borrowed  by  a  city  upon  a  non-negotiable  instrument,  but 
in  order  to  obtain  advantageous  terms  and  to  enter  the  markets  of 
the  world  in  fair  competition  for  the  use  of  money  it  must  issue  com- 
mercial paper.  Therefore,  when  power  to  issue  bonds  is  expressly 
conferred,  tiie  municipality  has  of  necessity,  or  by  fair  constructioD, 
the  power  to  give  to  these  bonds  the  uaval  commercial  aUribtita  of 
negottabilUy.^ 

him  forwarded  to  the  Comptroller  of  "take  the  risk  of  the  oSei&l  ch&neter 

the  State  for  registntiou,  and  a  city,  of  thoM  who  execute  them."    The  city 

by  proper  ordinance,  authoiiied  tbe  is  not  estopped  from  defending  upon 

issue  of  bonda  for  water  works.     The  the  facta,  and  these  facta  eetablisned 

bonds  were  dated  Jonuaty  1, 1884.  The  ite  plea  c^  non  ett  /actum.    This  esse  ia 

tenn  of  the  mayor  then  in  omce  expired  controlled  by  the  principle  of  Anthooy 

in  April  foUowinK^  and  he  was  sue-  v.  County  of  Jasper,  101  U.  S.  693,  and 

coeded  by  a  new  officer.    In  Jul^,  18S4,  is  to  be  distii^uished  from  Weyauweea 

the  common  council,  by  resolution,  ro-  p.  Ayling,  99  U.  S.  112,  and  is  held  to  be 

quested  the  ex-mayor,  whose  name  hod  anaJc^us  to  Amy  v.  Watertown,  No.  1, 

been  enfiaved  on  the  coupons,  to  sign  130  U.  S.  301. 

the  bonOB.    He  did  so,  adding  the  word  Remedy  at  laxo.    A  corporation  can- 

"Mayor"  after  his  signature,  and  for-  Dot   be   relieved   against   its   bond   in 

warned  the  bonds  to  the  Comptraller,  equity  if  the  ground  for  relief  shows  a 

who  duly  registered  them.    In  an  action  complete  defence  or  on  adequat«  rem- 

upon  coupons  brought  by  a  bona  fda  edy  at  law.    Grand  Chute  v.  Winegar 

holder  tor  value,  the  Supreme  Court  of  (case  in  equity},  15  Wall.  373. 

the  United  States  held  that  as  the  '  Carter  County  v.  Sinton,  120  U.  & 

statute  provided  for  the  sJening  and  617,  525;  Cadillac  d.  Woonsodcet  Inat 

forwarding  of  the  bonds  by  the  mayor,  for  Savings,  £8  Fed,  Rep.  935;  Aahlw 

(As  mayor  at  the  time  of  tigning  was  the  v.  Preaque  Isle  Co.  Supervisora,  60  Fed. 

only  officer  having  power  to  sign  and  Rep.  55,  66;  West  Plains  Township  •. 

forward  them,  and  tliat  the  city  could  Sage,  69  Fed.  Rep.  943,  948;  Howard 

not  designate  any  other  person  to  act  v.  Kiowa  County,  73  Fed.  Rep.  406; 

in  his  stead.    "Bona  fide  purchaaers  of  D'Esterre  p.  Brooklyn,  90  Fed.  Rep. 

munidpal  bonds  must,"  eud  the  court,  680;    Rathbose  ■.  Hopper,  £7  Kan, 
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S  883.     Oonitracttoa  ol  bpnu  Poir«r  to  luos  Bonda.  —  We  have 
seen  that  the  power  of  municipalities  to  issue  bonds  and  other  negoti- 

240;    Vickfibuig  v.  Lombard,  51  Hiss,  obtain  advaaUgeouB  ten&s,    and   to 

111,   125;    Lexington  v.   Union  Nat.  enter  the  mai^eta  of  the  world  in  fair 

Bank,  75  Miss.  1;    Klamath  Falls  v.  competition  for  the  lue  of  money,  it 

Sachs,  35  Ocvg.  325;   Austin  n.  Nalle,  must   issue  commercial   paper.     The 

86  Tex.  520;    Winston  t>.  Fort  Worth  power  to  issue  bonds  was  granted  to 

(Tex.    Gv.    App.),    47   8.    W.    Rep.  the  city  of  Austin  for  the  puipoae  of 

740  ;    JeSeison  v.  Jennings  Banking,  enabling  it  to  taise  money,  and  it  is  not 

&c.  COv,  3S  Tex.  CSv.  App.  74.  to  be  presumed  that  it  was  intended  to 

In  luamath  Falls  v.  Sachs,  35  Oieg.  restiict  the  power  to  the  issuing  of  ob- 

325,  341,  where  the  municipality  had  ligations  that  would  not  be  effective 

express  power  to  "issue  bonds'"^  IPoJ-  for  the  purpcae  of,  and  advantageous 

vertrm,  C.  J.,  who  deUvered  the  opinion  to  the  city.       See  on  this  subject  the 

of  the  court,  said:    "Manifestly,  a  dis-  remarks  m  Mr.  Justice  Harlan  m  Gun- 

tinction  was  intended  to  be  made  be-  nison  Coun^  Com'is  v.   Rollins,    173 

tween  the  two   kinds  of  vouchers  or  U.  S.  255,  270:    "Indeed  it  is  entirely 


obligations  (i.  e.,  ordinary  warrants  competent  for  a  State  to  provide  by 
and  bonds),  and  it  was  aeHigned,  no  statute  that  all  obligations,  in  what- 
doubt,  that  one  should  poaaesB  more  of  ever  form  execut«d  by  a  municipality 
value  to  the  hdder  than  the  other,  else  existing  under  its  laws,  shall  be  sub~ 
why  should  the  diSerent  kinds  of  obli*  iect  to  any  defence  that  would  be  al- 
gations  be  designated  in  the  self-same  lowed  in  cases  of  non-negotiable  in- 
•ectloD  of  the  chaiierT  Now,  a  non-  struments.  But  for  reasons  that  every 
n^otiable  bond  is  no  more  serviceable  one  understands  no  such  statutes  have 
to  the  hdder  than  the  ordinary  war-  been  passed.  Municipal  obligations 
rant,  the  usual  voucher  issued  in  liqui-  executed  under  such  a  statute  could 
dation  of  ordin&ry  expenditures  of  the  not  be  readilv  disposed  of  to  those  who 
municipality;  and,  if  we  would  endow  invest  in  suen  securities." 
it  with  an  enlai^ed  value,  the  only  The  Supreme  Court  of  the  United 
manner  by  which  it  eould  be  done  is  to  States  seems  to  have  tacitly^  reeognwd 
give  it  nesotiabiUty,  so  as  to  impart  to  the  princi'pU  that  power  to  issue  nego- 
it  the  quality  of  commercial  paper,  and  tiable  bonds  ma^  be  imphed  from  an 
thereby  cut  off  equities  in  the  hands  of  express  power  simply  to  issue  bonds. 
innocent  holden  for  value;  so  that,  if  In  Amey  v.  Allegheny  Gty,  24  How. 
we  must  make  a  distinction,  it  must  be  (U.  8.)  364,  the  legislature  of  Penti- 
that  which  distinguishes  the  ordinary  aj^vania  had  authoiized  Alleeheny  GAj 
warrant  or  non-negotiable  from  the  to  subscribe  to  the  stock  oi  a  certain 
tiKotiable  municipal  bond,  which  cuts  railway  companv,  and  to  issue  "certifl- 
on  equities.  We  conclude,  therefore,  eates  of  loan "  therefor.  The  city  sub- 
that  the  bonds  authoiiied  by  the  scribed  to  the  stock,  and  issued  in  pay- 
charter  are  those  possessing  the  greater  ment  what  are  now  known  as  negotiame 
commercial  value,  issued  in  the  usual  bonds.    The  court  beld  that  the  bonds 


commercial  form,  with  protection  to  were  valid,  and  were  not  subject  to  be 
innocent  purchaaera."  In  Austin  e.  attacked  for  irregularity  in  the  hands 
Nalle,  85  Tex.  520,  543,  Gainea,  J.,  who  of  a  bona  fide  transferee.    Speaking  of 


IIIAIIQ,   Oil    XCA^   ilifVj    trtU.   UUMWO,   i*.|     -TllU      Ul    a    wrtu    yu^v     ui«ugjcA^V-         u^ma^ttLif^     ut 

delivered  the  opimon  of  the  court,  hold-  the  certificates  of  loan,  the  court  eay: 
ing  that  power  to  issue  bonds  impUes  "Such  certificates  are  well  and  dis- 
power  to  make  them  negotiable,  sud:  tiuctly  known  and  recogmzed  in  the 
"A  municipal  bond,  in  its  ordinary  usa^  and  business  of  lending  and  bor- 
oommerdal  sense,  means  a  negotiable  rowing  money,  in  the  transactions  d 
bond.  Hence,  if  the  legislature  in-  commerce  also,  and  for  raising  mon^ 
tended  to  authorise  the  city  council  of  upon  the  contract  in  them  for  industrial 
Austin  to  issue  mere  evidences  of  debt,  enterprises  and  internal  impiovonents. 
why  did  they  use  the  word  'bond'T  They  were  formerly  more  g«ierally 
The  wotd  implies  something  more  than  known  than  otherwise  as  'cwtificatea 
mere  promises  to  pay;  that  is  to  say,  of  loan,'  with  certificates  of  interest 
it  implies  bonds  having  the  oommer-  attached,  payable  to  bearer  at  partio- 
rial  quality  of  negotiability.  Money  ular  times  within  the  year,  at  some  par- 
may  be  borrowed  by  a  city  upon  a  non-  ticular  place,  being  a  part  of  the  con- 
negotiable  instrument,  but  m  order  to  tract,  from  which  they  must  be  cut  o& 
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able  securities  is  legislative  in  its  origin,  and  dependt  upon  a  gnad  of 
avthoriiy  from  the  legidatare.  A  municipBlity  can  only  act  under 
and  in  acoordanoe  with  the  statutory  authority  iriiich  is  conferred 
upon  it.  If  the  power  is  limited,  it  cannot  esseed  the  prescribed 
limit,  and  its  power  is  exhausted  when  the  limit  is  reached.  If  it 
requires  further  powers,  it  must  obtain  these  by  a  further  giant  from 
the  l^;islatute.  In  granting  such  authori^  the  power  of  the  \e^a- 
lature  is  supreme,  except  in  so  far  as  it  is  limited  and  controlled  by 
constitutional  provisions.  It  has  even  been  held  that  the  legislature 
cannot  atipulaie  away  iia  power  to  authorize  a  municipal  corporation 
to  borrow  money  for  public  purposes  by  an  issue  of  bonds,  as  by 
inserting  a  provision  in  a  statute  for  an  issue  of  bonds  that  the  munid- 
pali^  ^lall  issue  no  bonds  thereafter  until  the  bonds  authorized  by 
the  particular  statute  are  paid.  One  l^;islature  cannot  prohibit  a  sub- 
sequent legislature  from  changing,  altering,  or  annulling  existing  laws 
affectingpublic interests.  Hiefactthatpersonafaavepurchased bonds 
issued  pursuant  to  statutory  authority  containing  such  a  prohibidcm 
does  not  prevent  the  legislature  from  authorizing  a  further  issue,  at 
all  events  in  those  cases  where  the  bonds  are  issued  for  a  strictly 
public  purpose  of  the  municipality,  e.  g.,  for  the  support  of  schools.' 

to  be  prasented  for  payment.    But  now  Bftok,  105  U.  S.  342,  other  bonds  of 

'n  their  use  they  are  called  bonds  with  the  a— —  i— ^  — ™-  ;..  ,...._.: —   — i 

loupona  f or  inteieBt  —  acoupon  bond;  the  i 

joupona  b^ug  inteKet  pn&ble,  eepa-  adhei  .     . 

mbw  from  the  certificate  M  loan  for  the  v.  Carey,  108  U.  S.  110,  then  w 

puipoee  of  receiving  it.  But  neither  tempt  to  recover  upon  etiU  other  bonds 
the  instrument  nor  the  coupon  has  of  the  same  series.  It  was  held  unani- 
any  of  the  I^!al  characteristics  of  a  moualy  that  the  plaintiff  was  a  mala 
bond,  either  with  or  without  a  penalty,  fi4e  holder,  and  could  not  recover, 
though  both  are  written  acknowledg-  '  Leavenworth  Board  of  Education 
ments  for  the  payment  of  debt."  v.  Fhiilipe,  67  Kan.  649.  In  this  case  a 
There,  although  the  authority  given  statute  authoriEing  the  refunding  of 
waa  merely  to  issue  "certificates  oi  bonds  by  a  boarcT  of  education  con- 
loan,"  the  court  assumed  to  know  that  taioed  a  provision  that  "such  board 
negotiable  certificates,  such  as  are  now  shall  issue  no  bonds  thereafter  except 
known    as    negotiable    bonds,    were  the  refunding  bonds  provided  for  by 


meant,  and  held  them  binding  obliga-  this  act."  Ine  refunding  bonds  v 
tioaa.  In  Hackett  v.  Ottawa,  99  U.  S.  issued,  and  thereafter  the  keialatun 
86,  the  power  delegated  to  the  council  thorixed  the  board  <rf  educaliot 


of  the  city  waa,  "to  borrow  money  on  make  a  further  issue.    It  was  held  that 

thecredit  of  the  city,  and  to  issue  bonds  the   clause  contained  in   the  eariier 

therefor,  and  to  pledge  the  revenues  of  statutewasbeyondthepowerOFtheleg- 

the  city  for  the  payment  thereof."  islature  to  enact;  and  that  the  fact  that 

Bonds  of  the  city,  negotiable  in  form,  persons  purehaaed  bonds  relying  on  it 

were  issued  really  to  aid  in  the  devel-  did  not  preclude  the  l^pslature  from 

opment  of  mani^acturing  enterprises,  authorinng  a  further  issue,  because  the 

but  they  appeared  upon  their  face  to  power    in  connection  with   which  the 

have  been  issued  for  lawful  municipal  bondswereisHuedwaaoneofapeculiariy 

purpones.   The  court,  ail  the  judgeacon-  publio  nature,  —  vie.,  the  mamtenance 

ourring,  hdd,  that  an  innocent  holder  of  schools,  —  and  one  le^dature  could 

was  entitled  to  recover  upon  the  bonds,  not  lunit  the  authority  of  a  subsequent 

In  Ottawa  v.  Portsmouth  first  Nat.  le^aUtuntole^alateonsiKhaiuoject. 
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But  it  has  elsewhere  been  otherwise  held.*  The  rule  seems  to 
be  that  whenever  the  power  to  issue  bonds  is  called  in  question, 
.  the  avihority  to  issue  muei  be  dearly  shown,  and  will  not  be  inferred 
from  uncertain  data,  and  can  only  be  conferred  by  language 
which  leaves  no  reasonable  doubt  of  an  intuition  to  confer  it.*  But  it 
has  nevertheless  been  held  that  when  a  statute  under  which  a  muni- 
cipal corporation  has  exercised  the  power  of  issuing  municipal  bonds 
is  fairly  susceptible  of  different  interpretations,  and  its  right  to  issue 
the  bonds  is  in  a  measure  doubtful,  the  fact  that  they  were  issued 
by  the  mimicipality  without  protest  on  the  part  of  any  of  its  citizens 
and  sold  for  value,and  that  they  have  been  recognized  by  the  mimid- 
pality  and  the  inhabitants  as  valid  for  a  term  of  years,  and  that  the 
interest  payable  thereon  has  been  levied  and  collected  in  the  meantime 
without  objection,  will  entide  an  innocent  holder  of  the  bonds  to  a 
more  liberal  interpretation  of  the  powers  of  the  municipality  than 
would  have  been  permissible  if  the  right  to  issue  the  bonds  had  been 
challenged  when  they  were  issued  or  shortly  thereafter.*    Express 

'  la  Smith  p.  Appleton,  19  Wa.  488,  •  Brenham  ».  German  American 
469  (referred  to  ante,  g  113),  a  statute  Bank,  144  U.  S.  173,  182;  Aehuelot 
authoiiziiu;  a  cit^  to  issue  refunding  Nat.  Bank  of  Keeue  v.  School  Diat.,  5S 
bonds  prohibited  the  council  from  is-  Fed.  Rep.  197;  Rathbone  v.  Kiowa 
■  suing  the  bonds  of  the  city  thereafter  County,  73  Fed.  Rep.  395,  390;  State 
"for  any  other  purpose  whatever  ex-  v.  Moore,  45  Neb.  12. 
cept  in  payment  of  the  bonded  debt  of  *  Washington  County  v.  Williams, 
the  city."  It  waa  held  that  the  limita-  111  Fed.  R^.  801;  Keith  County  v. 
tion  upon  the  power  of  the  cit^  to  is-  Citizens  Sav.  k  Loan  Assoc.,  116  Fed. 
sue  further  t>onds  was  a  material  ele-  Rep.  13,  17:  Wetzell  v.  Paducah,  117 
ment  of  the  contract;  that  holdera  of  Fed.  647;  Schmitz  v.  Zeh,  91  Minn, 
bonds  could  not  be  deprived  theicof  290:  Washington  County  v.  David 
without  their  assent;  and  that  they  (Neb.) ;  89  N.  W.  Rep.  737. 
might  restnun  a  further  issue  of  bonds  That  where  two  different  construe- 
under  a  subsequent  statute.  The  tions  as  to  the  power  to  issue  bonds  are 
court  seems,  however,  to  have  a»-  possible,  the  city,  as  against  bona  fide 
sumed,  without  deciding,  that  the  noldera  for  value,  will  he  held  bound 
restriction  in  question  was  within  the  by  its  own  construction  and  acts,  is 
l^islative  authority.  See  ants,  chap,  well  illustrated  by  Van  Hostrup  v. 
iv.,  as  t«  extent  of  legislative  au-  Madison  City,  1  Wall.  291.  This  was 
thority  over  municijMlities.  an  action  brought  against  the  City  of 

The  legislature  may,  by  jnandatory  Madison,  Indiana,  on  certain  coupons 

tlatute,  eompd  a  county  to  make  and  attached  to  bonds  issued  by  the  city, 

Uiue  xU  bond*  for  the  purpose  of  fund-  which   bonds   (p.   291)    'Ipromiaed   to 

ing   debt   incurred   for   necessary   ex-  ^y  the  president  of  the  Columbut  and 

penses.      The   terms    "authorise   and  Sn^j/  Rwlroad  Company,   or   bearer, 

empower"  in  a  bonding  act  construed  $7000,"  Ac.,  tc.  The  city  charter  au- 

as  mandatory  under  the  circumstances  thorized  the  city  to  borrow  money  and 

of  the  case  and  the  scheme  embodied  aubscrilie  stock  (p.  292)  "for  making  a 

in    the    statute.      Jones   v.    Madison  road  or  roads  to  said  city"  —  t.  e.,  to 

County,  137  N.  Car.  579  (overruling  on  Madison,     (p.  292:)  '"nie  Columbus 

rehearing,  135  N.  Car.  218,  and  Batteiy  and  SMby  Company  (the  company  to 

Park  Bank  v.  Madison  County,  135  N.  which  the  subscription  was  made)  was 

Car.  230).    See  also  President,  ic.  t>.  organized  to  construct  a  road  from 

State.  45  Ala.  399;    Jeffetson  County  Columbus  to  Shelby  County,  terminat- 

V.  People,  5  Neb.  136.  mg  at  Shelbyville.    Bvt  Columius  was 
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statutoiy  authority  to  issue  bonds  and  to  sell  them  necessarily  im- 
plies the  rig^t  to  pledge  the  credit  of  the  munidpaUty  for  the  payment 
of  the  bonds.'  In  construing  an  express  statutory  authority  to  issue 
bonds  no  comprehensive  rule  can  be  laid  down  which  will  apply  to 
all  cases  and  under  all  circumatancea.  Each  case  must  be  deter- 
mined upon  the  language  used  in  conferring  the  authority,  the  pmv 
poses  for  which  it  is  proposed  to  exercise  that  authority,  and  the 
circumstances  out  of  which  the  necessity  for  or  expedioicy  of  the 
issue  arises.'    When  express  authority  is  conferred  upon  a  city  to 


north  of  U.     Through  Columbus,  and  power,  see  Rogeno.  Burlington,  3  WtdL 

by  means  of  the  connection  with  the  (U.  8.)  654,  667.    Compara  diment  oa 

Hadison  and   Indianapoiii  road,  the  this  point,  lb.  p.  672:  Binell  t>.  Jeff- 

Columbua  and  Shelby  road  did  lead  to  eiBoaville,  24  How.  (U.  S.)  287;  Codey 

Hodison   and  nowhsnt  elae;   though  if  od  Taxation,   548,   fi4S;    anU,   §   522 

regarded  HB  an  independent  and  ioolatod  note;   Butler  v.  Dunham,  27  IIL  474; 

rood,  and  as  one  between  Shelby  and  Bteiues  v,  Franklin  County,  4S  Ho.  167, 

Golumbus  only,  it  could  not  be  said  to  185;   State  v.  Van  Home,  7  Ohio  St. 

be  B.  road  to  tbia  dty  designated.    The  331 ;  Barrett  o.  Schuyler  County  Court, 

j: r__;_.-j  :_  ,,. .  _  .^oj  ^^  j,^,  jg^    Shoemaker  t..  Goshen  Tp. 

Tib.,  14  Ohio  St.  587.    See  poit^  (  950. 

The   defence   to   the   coupana   was        '  Gross  Feint  Township  V.fuui,  134 

that  the  (p.  293)  "said  Cotumbua  and  Mich.  529. 

iSA«U>y  Railroad  Company  was  not  a       '  Power  to  issue  bonds  for  the  eon- 

chartered  company  for  the  puipoee  of  ttmclion  or  purehaat  of  neix*aary  mu- 

malring  B,  road  to  the  city  of  Madison  nicipal  buHdinga  construed  to  include 

Aforesaid,   but  to  make  a  road  from  power  to  issue  bonds  for  the  purohase 

Columbus  to  Slielbyville,  the  neatest  of  a  siU  therefor,    l.inn  v.  nmnlia  7w 

terminus  of  said  road  being  forty-«ii  Neb.  552:  107  N.  W.  Rep.  ^0.    But 

miles  distant  from  Madison."  see  to  the  contrary  Witter  r.   Polk 

It  wfks  shown,  too,  on  the  face  of  County,  112  Iowa,  380.     Authority  to 

these  bonds  (p.  291)  that  they  were  is-  municipalities  "to  issue  bonds  in  aid  <rf 

BUed  to  "ihe  Columbw  and  Shelby  R^-  imrki    of   interntU    improvementt,    im- 

road  Company,  or  bearer."    The  8u-  proving  streets  in  cities  of  the  second- 

preme  Court,  however,  held  these  cou-  class,  uid  villages,  highways,  railroads, 

pons  valid  and  leversed  the  Judgment  bridges,  court-nouses,  jails,  dty  and 

of  the  lower  court,  which  hela  th^  in-  town  halls,  and  the  dramage  of  swamp 

valid.    Hr.  Justice  NtUon,  giving  the  and  wet  lands,"  does  not  authorize  a 

Siinion  of  the  court,  after  statiiw  that  city  to  issue  bonds  as  a  donation  for  the 

though  the  said  Columbus  and  Shelby  use  and   benefit  (rf  a  State   normal 

Railroad  did  not  run  to  Madison,  yet  it  school,  to  be  located  in  the  munici- 

might  possibly  be  construed  as  "a  road  pality.     The  enumerated  purposes  are 

or  roods  to  tne  said  city,"  witliin  the  a  limitatian  of  the  power  to  issue  bonds 

meaning  of  the  chart«r,  said  (p.  297):  inaidof  works  of  internal  improvement 

"Our  conclusioa  upon  the  whole  case  and  in  the  absence  of  any  spedfication 

is,  that  full  power  existed  in  the  defend-  of  State  norma]  schools  in  such  enu- 

ants  to  issue  the  bonds,  and  that  the  meration,  power  to  issue  bonds  in  aid 

plaintiffs  ore  entitled  to  recover  the  thereof  does  not  exist.    State  v.  West- 

interest  coupons  in  question.    Even  if  ton,  69  Neb.  695.     Ii^a,  t  885,  as  to 

the  case  had  been  doubtful,  inasmuch  works   of  internal   immxniement.     The 

as  the  citj  authorities  have  given  this  Nebraska    statute    wnich    authorisca 

construction  to  the  charter,  and  bonds  municipalities  "to  issue  bonds  in  aid  of 

have  been  issued  and  in  the  hands  of  works  of  internal  improvement,  higb- 

bonn^purohasers  for  value,  we  should  waysj  bridges,  railroads,  court-houses, 

have  felt  bound  to  acquiesce  in  it."  jails  m  any  part  of  the  county,  and  the 

As  to  the  effect  of  failure  to  tnjoin  druning  of  swamp  and  wet  lands," 
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borrow  money  and  issue  bonds  "tmly  for  the  purpose  of  procuring 
money  to  be  used  in  the  legitimate  exercise  of  the  corporate  powers 

held  t«  authorize  an  issue  of  bonds  for  press,  power  to  borrow  money  and  to 

canals  for  irri^tion  purpoees,  the  enu-  issue    warrants   therefor   drawing    in- 

meration  not  constituting  a  limitation  terest  at  a,  fixed  rate  percent,  it  cannot 

upon  the  general  term  "works  of  inter-  issue  its  warrants  at  a  discount  in.  pay- 

ual  improvement."     This  was  so  held  ment  of  a  debt  or  for  the  purpose  of 

in  view  of  the  contemporaneous  con-  borrowing  money.    Amott  v.  Spokane, 

struction  placed  upon  the  statute  by  6  Wash.  442.    See  Clark  v.  Des  Moines, 

munidpakties  and  by  the  officers  oiF  19  Iowa,    IQS;    ante,  i  S51.     Index, 

the  State.     Keith  Coimty  v.  Citizens'  Orders  and   WarranU.    Power  to  issue 

Savirws  &  Loan  Ass'n,   116  Fed.  Rep.  bonds  "for  the  purpose  of  purchasing 

13.     Bee  Index,  Intern^  Improverrieni*.  a  site  for,  and  erecting  thereon  a  schorf^ 

The  fact  that  the  waters  of  an  irri-  house  or  school-houses,  and  fumislung 

SUng  carial  are  drawn  from  a  river  or  the  same,"  authorizes  an  issue  for  the 

>m  other  sources  without  the  State  single  purpose  of  erecting  a  school-house. 

does  not  deprive  it  of  its  character  of  School  Dist.  No.   II  v.  Chapman,  162 

an  internal   imjroveiTient    within    this  Fed.  Rep.  887,  897.    An  issue  of  bonds 

statute.     Perkins  County  v.  GrsfF,  114  made  i^ler  the  comjMion  of  a  p\Alie 

Fed.  Etep.  441.      Irrigating  canaii  are  mtrjb  for  the  purixae  of  paying  the  con- 

oF  such  public  character  as  justifies  the  tractor  therefor,  is  withm  statutory  au- 

legislature  in  conferring  the  power  of  thority  authoriiing  the  city  to  borrow 

eminent   domain   to  aid  in  their  con-  money  for  the  prosecution  or  comple- 

struction.      Cummings    t>.    Hyatt,    54  tion  of  the  work.    Gladstone  v.  Throop, 

Neb.  35.     The  fact  that  an  irrigating  71  Fed.  Rep.  341. 

canal  which  is  prinuirily  constructed  Express  power  to  issue  bonds  for 
for  and  devoted  to  these  purposes  in-  certain  specified  purposes,  carefully 
cidentally  uses  its  water  power  for  the  limited  and  controlled  by  restrictions 
purpose  of  generatini;  electricity  or  to  and  conditions,  may  have  the  effect  of 
Operate  railroads,  mills,  &c.,  lor  the  excluding  implied  power  to  issue  bonds 
purpose  (^  private  gain,  does  not  de-  for  other  purposes,  or  free  from  the  re- 
prive  the  canal  of  its  general  character  strictions  and  conditions  imposed, 
of  a  "work  of  internal  improvement."  Fan  v.  Grand  Rapids,  112  Mien.  99. 
Kearney  v.  Woodruff,  115  Fed.  Rep.  Statutory  authority  to  issue  bonds  to 
SO.  purchase  lands  for  tchool  purpoiet  to 
Power  ta  highway  conunissionerB  to  build  school-houses  and  to  make  addj- 
issue  bonds  to  build  bridges,  and  for  tions,  alterations,  repairs,  or  improvo- 
"other  distinct  and  expensive  work"  ment«  on  school- houses  does  not  confer 
on  the  roads,  does  not  authorize  an  authority  to  issue  bonds  for  the  jnir- 
isBue  of  bonds  for  raising  the  grade  of  pose  of  purchasing  ordinary  furniture 
a  road  and  widening  it.  The  eeneral  for  school-houses  which  is  not  penna- 
words  following  the  mention  of  bridges  nently  affixed  to  and  a  part  of  the 
are  limited  to  other  improvements  of  buildmg.  Chamberlain  v.  Cranbuiy 
the  same  kind  as  bridges.  Stites  v.  Board  of  i:ducation,  58  N.  J.  L.  347. 
Wiggins  Ferry  Co.,  97  111.  App.  157,  A  Failure  to  comply  with  a  ttattOory  re- 
system  of  tewert  it  an  "improvement"  guiremeni  that  each  bond  shall  show 
within  the  meaning  of  a  statute  au-  upon  its  face  the  class  of  indebtedness 
thoiuing  a  city  to  issue  bonds  for  of  the  municipality  to  which  it  belongs 
permanent  improvements;  and  bonds  and  from  what  fund  it  is  payable,  is  not 
may  be  issued  for  that  purpose  al-  available  as  a  defence  when  the  bonds 
though  the  charter  also  authorizes  an  represent  a  valid  indebtedness.  Glad- 
anniul  tax  levy  to  create  a  special  fund  stone  v.  Throop,  71  Fed.  Rep.  341. 
to  be  used  in  the  construction  of  a  Where  a  charter  provides  that  the  city 
general  system  of  sewerage.  Law  v.  council  "shall  have  authority  to  issue 
San  Francisco,  144  Cal.  384.  bonds  for  the  following  purposes  only," 
Municipal  officers  cannot  obviate  the  enumerating  the  purposes,  and  the 
taek  of  power  of  a  corporation  to  bor-  enumeration  does  not  include  the  im- 
row  money  or  issue  bonds  by  iatuing  provement  of  streets,  other  provisions  of 
vxaraTdi  upon  the  treasury  and  selling  the  charter  which  declare  that  trt  Hie 
them.  Kellogg  t>.  School  District,  13  first  instance  the  improvement  of  any 
Okla.  236.    Even  when  a  city  has  ex-  street  shall  be  cha^eable  to  the  abut- 
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of  such  city  and  for  the  payment  of  legitimate  corporate  debts,"  such 
power  does  not  authorize  the  city  to  issue  and  sell  bonds  for  the  pur- 
pose of  putting  back  in.  the  ireaawry  a  sum  of  money  equal  to  what 
had  been  used  in  the  payment  of  a  debt  of  the  city.  The  issuance 
and  sale  of  bonds  for  such  a  purpose  is  not  within  the  scope  of  its 
le^timate  corporate  powers  or  within  the  contemplation  of  the  statu- 
tory authority  conferred  upon  it.'  Power  to  borrow  money  "for 
corporate  purposes"  and  to  issue  bonds  therefor,  must  always  be 
construed  and  applied  with  reference  to  the  corporate  powers  con- 
ferred upon  the  municipality,  and,  out^e  of  those  matters  which 
are  generally  recognized  as  within  the  primary  purposes  of  the  mu- 
nicipal organization,  each  case  must  be  determined  on  its  own 
peculiar  features.'     When  the  power  to  borrow  money  or  incur  debt 

ting  lota,  that  contracts  to  do  the  work  vilUge,  nor  an^  debt  or  liability  in- 
majr  provide  that  payment  may  be  curred  by  the  village  except  aa  is  pro- 
made  in  oeKificatee  against  the  lots  or  vided  b^  law  for  the  ordinary  expenses 
in  improvement  bonds,  and  which  use  of  the  village  within  the  income  of  the 
language  relating  to  the  form  of  the  currentj^arapplicableto  that  purpose 
bonds  which  shows  that  they  are  in-  Cauandaigua  v.  Hayes,  90  N.  V.  App. 
teo^ded  to  be  chargeable  against  aasess-  Div.  336.  In  Oeorgia,  it  is  held  to  be 
menta,  street  improvement  bonds  can-  within  the  purpose  and  scope  trf  a  muni- 
not  be  made  a  general  charge  upon  the  cipal  corporation  to  apply  the  corporate 
city,  although  the  express  statutory  funds  or  to  create  a  corporate  debt  for 
provisions  authorizing  their  issue  do  tbepurchaseof  an  interest  in  a  building 
not  in  terms  prohibit  bonds  imposing  to  be  vised  as  a  pubUc  tchool  or  oMege  for 
general  liabihty  on  the  municipality,  the  accommodation  of  tte  people  of  the 
The  power  to  iasut  street  improvemeni  town;  and  the  fact  that  superintend- 
bonds  must  be  construed  in  conjunction  ence  of  the  school  is  left  in  the  hands  <rf 
with  the  limited  and  restricted  power  trustees  not  elected  by  the  corporation 
to  issue  municipal  bonds  for  n>ecified  does  not  render  the  appropriation  of  the 
purposes.  Uncos  National  Bank  v.  corporate  funds  illegal,  it  appearing 
Superior,  115  Wis.  340.  that  the  enterprise  ia  not  for  any  pn- 
Xegislative  authority  is  necessary  to  vate  gain,  and  that  the  trustees  con- 
authoriie  municipal  coipontions  to  tr&ct  to  keep  up,  in  the  building,  a  public 
borrow  money  in  ^d  of  any  public  school.  Quart  f  Danielly  v.  CabaDias, 
enteipriae.  Authority  to  provide  a  £2  Ga.  211.  In  N^aska,  county  bonds 
suppty  of  vxjler  for  the  use  of  a  muni-  may  be  issued  to  raise  money  to  meet 
cipality  by  the  purchase,  erection,  or  current  expenses  in  case  of  a  deficit  in 
construction  of  water  works,  and  power  the  county  revenue,  but  this  must  first 
to  issue  bonda  for  these  purposes,  does  be  authorised  by  a  vote  of  the  electoiB 
not  authorize  the  municipahty  to  issue  of  the  county.  Dawson  Co.  v.  Mc- 
bonds  as  a  donation  to  private  parties  Namara,  10  Neb.  278. 
to  enable  them  to  construct  such  works.  '  Ckiffin  v.  Indianapolis,  59  Fed.  Rep. 
Grant  V.  Sherrill,  71  Neb.  SIS.  Issue  221.  Power  to  moke  extraordinary 
of  bonds  for  the  construction  of  an  expenditures  "for  the  benefit  of"  the 
electric  light  ryttem  for  lighting  the  city,  and,  after  a  vote,  to  issue  bonds 
Btieet«  of  a  town  held  valid  under  the  therefor,  does  not  authorise  a  dty  to 
town's  power  by  its  charter  to  con-  issue  bonds  to  pay  for  the  construc- 
tract  for  necessa^  expenses.  Davis  v.  tion  of  a  aewer,  when  an  asscaament 
Fremont,  135  N.  Car.  538.  Power  therefor,  which  has  already  been  levied, 
under  general  laws  (o  borrow  m0n«v /^  has  been  sustained  in  an  action.  Oneida 
etreet  improvanentB  is  not  iueonsistent  «.  King,  116  N.  Y.  App.  Div.  35. 
with  a  provision  in  the  charter  of  a  '  Stone  *.  Chicago,  207  111.  492. 
village  that  money  cannot  be  borrowed  An  issue  of  bonds  for  the  erection  of  a 
by  the  trustees  on  the  credit  of  the  schotrf-Aouw,  held  to  be  for  the  corpor- 
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and  issue  bonds  therefor  13  hj  statute  limited  to  obligations  in  con- 
nection with  the  "intemal  ajfaira"  of  a  municipal  corporaiion,  the 
power  is  conSned  to  such  business  as  municipalities  of  like  character 
are  usually  required  to  engage  In  to  fulfil  their  proper  functions  and 
to  effectuate  the  object  of  their  charters.  For  example,  in  the  case 
of  counties,  these  are  ordinarily  to  provide  a  court-house  for  the 
administration  of  justice;  a  jail  for  the  confinement  of  prisoners; 
a  poor-house  for  the  sustenance  of  paupers  (where  by  local  law  they 
are  made  chaigeable  upon  the  county);  offices  for  the  various  offi- 
cials of  the  coun^  and  under  certain  circumstances  highways  and 
bridges  for  the  accommodation  of  the  public'  But  under  a  power  so 
limited  it  is  not  contemplated  that  a  county  may  incur  obligations 
by  the  issue  of  bonds  in  favor  of  a  railroad  operated  by  a  private 
corporation,  for  private  gain,  although  subserving  a  public  purpose.' 
'When  officers  of  a  corporation  are  acting  within  tiie  limits  of  au- 
thority conferred  upon  them  by  law,  they  have  discretion  as  to  the 
method  of  exercising  that  authority,  and  acts  done  in  good  faith  in 
correcting  mistakes  in  instruments  executed  or  exchanged  one  for 
another  to  cany  into  effect  the  intention  of  the  agreement  between 
the  parties  will  be  upheld  by  the  court  Hence,  bmida  of  a  munici- 
pality istned  upon  the  surrender  or  cancellation  of  original  iTigtru- 
mcnta  for  the  purpose  of  changing  the  place  of  payment  or  the 
denominational  amount,  without  increasing  the  obligation  imposed 
upon  the  municipality,  are  not  affected  by  the  fact  that  the  officers 
of  the  municipality  have  once  exercised  the  powers  conferred  upon 
them  by  making  the  original  issue,  and  have  again,  in  a  sense,  ex- 
ercised the  same  powers  in  making  the  reissue.* 

§  884  (508).  Taxatlim  UmlUd  to  PnbUc  PnrpoBeB;  what  are  Sacb; 
Aid  to  BaOw^a;  Bondi  to  bo  paid  by  Taxation,  tor  what  PuipoMS  an< 
Uioriied.  —  After  the  numerous  judgments  of  courts  of  the  highest 
authority  to  that  effect,  it  may  be  regarded  as  a  settled  doctrine  of 
American  law  that  no  tax  can  be  autkarized  by  the  legtalaiure  for  any 
purpose  which  is  essentially  private,  or,  to  state  the  proposition  in 
other  words,  for  any  but  o  public  purpoee,*    What  is  a  public  pur^ 

ate  puipoaes  of  &n  incorporated  town,  57.     Validation  of  these  bonds,  we 

Although  the  school  waa  controlled  b;  Utter  v.  Franklin,  172  U.  S.  416. 
■eparato    and    independent     officera.        •  Lynde  v.  Winnebaco  County,  16 

Allen  V.  Adams,  66  S.  Car.  344.-    Sea  Wall.-  (U.   S.)   6;    Solon   v.   Willianu- 

nlso   Wetmore    v.    Oakland,  99    CaL  buighBav.  Bank,  114  N.  Y.  122;  Ktuu) 

146.  tr.  School  Diat.,  11  S.  Dak.  578. 

■  Lewis  u.  Kma  County,  15fi  U.  S.        *  Loan  Assoc,  v.  Topeka,  20  Wall. 

64,  57.  (U.  8.)  B55;   Curtis  e.  Wiipple,  24  'Wis. 

•  LewiBe.RmaCounty,I55U.S.S4,  350;  Whiting  e.  S.  A  F.  R.  Co.,  25  Wis. 
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pose  may  not  always  be  easy  to  determine;  but  when  determined, 
it  constitutes  the  boundary  of  the  power  of  taxation.  Whether  tax- 
ation to  aid  in  the  building  of  railways  owned  by  private  corpora- 
tions is  taxation  for  a  pMw:  purpose  is  a  question  which  has  been 
decided  by  the  courts  of  last  resort  in  almost  every  State  in  the  Union, 
and  by  the  Supreme  Court  of  the  United  States.'  Althou^  the  doc- 
trine of  the  constitutionahty  of  such  taxation  has  been  vigorously 
combated,  still  it  must  be  admitted  that  the  gi«at  preponderance  of 
the  judicial  judgments  has  been  on  the  side  of  the  competency  of 
such  l^islation,  in  the  absence  of  special  constitutional  restraint' 
And  therefore  it  must  be  regarded  as  settled  that  the  legislature  may, 
unless  specially  restrained,  authorize  subscriptions  by  municipali- 
ties to  the  stock  of  railway  corporations,  or  donations  to  them,  and 
provide  for  the  payment  of  such  subscriptions  or  donations  *  by  the 
issue  and  sale  of  the  negotiable  bonds  of  the  municipally.  But  a 
statute  which  authorizes  the  issue  of  bonds  to  be  paid  by  taxation 

167;  AU«n  r.  Jajr,  60  He.  124;  Jen-  Pine  Grove  Tp.  v.  Talcott,  19  Wall. 
kinscAndover,  103  Mass.  94;  Lowell  t>.    (U.  S.)  666. 

Boston,  111  Mass.  454;  Prayn.  North-  '  In  Pine  Grove  TownahipB.  Talcott, 
era  Ubertiea,  31  Pa.  St.  69;  Mayor  of  19  Wall.  666,  677,  Mr.  Justice  Sv>ayn» 
New  York, /nre,  llJobna.  (N.  Y.)  77;  sa^  that  such  l^islation  has  been  sus- 
Camden  v.  Allen,  26  N.  J.  L.  398;  tained  in  nineteen  out  of  twenty-one 
Sharpless  v.  Philadelphia,  21  Pa.  St.  Statea.  As  respect*  legiBlative  power, 
147:  Hanacomp.  Vernon,  27  Iowa,  28;  dtmaiwru  and  Bubseriptions  for  stock 
Cooley,  Const.  Lim.,  129,  175,  214;  stand  on  the  same  ground.  Town  of 
Parkerabuig  p.  Brown,  106  U.  8.  487  Queensbury  v.  Culver,  19  WaJl.  83. 
(njanufactoriea);  Eufaula  v.  McNab,  67  ■  Wood  v.  Oxford,  97  N.  Car.  227; 
Ak.  5SS;  Geneeeo  V.  Geneseo  Natural  Schmitsii.Zeh,9IMinn.200;GennaniB 
Gas,  &c.  Co.,  66  Kan.  358;  infra,  Sav.  Bank  v.  Darlington,  50  S.  C^. 
i  885.  Bonds  issued  under  a  atetute  to  337;  Kingman  County  v.  Cornell  Uni- 
aid  a  company  in  improving  the  watet<-  versity,  57  Fed.  Rep.  149.  The  Con- 
power  of  the  river  for  the  purpose  of  atitution  of  Ttxa»  prohibite  munid^ 
propelling  jiubUc  griat  mills,  held  to  be  corporations  from  making  appropna- 
laaued  to  aid  in  constructing  a  "work  of  tiona  or  donations,  or  loans  of^ credit  to 
internal  improvement,"  within  the  private  corporations.  Clebume  v.  Gulf, 
meaning  of  tbe  Btatut«  in  question.  Colorado,  &  8.  F.  R.  Co.,  66  Tex.  457; 
Blair  V.  Cuming  County,  111  U.  S.  363,  anU,  {  317.  Statutoiy  power  to  aid  in 
AlUer  as  to  steam  grist  mills,  Osborne  the  construction  of  any  road  or 
V.  County  of  Adams,  106  U.S.  181;  a.  c.  bridge"  and  to  "aid  any  onteipnse  de- 
109  U.  9.  I ;  see  and  compare  Town-  signed  for  the  benefit  of  the  county" 
ship  of  Burlington  n.  Beaaley,  94  U.  S.  when  authorized  by  popular  vote,  was 
310:  post,  J  1351,  and  cases  cited;  held  to  include  power  to  vote  to  issue 
Cooley  on  Taxation,  chap,  iv.,  "where  bonds  to  aid  in  the  construction  of  a 
the  purposes  for  which  ta:tes  may  be  railroad.  Washington  County  r.  Wil- 
laid"  are  enumerated,  and  illustrated  liams,  111  Fed.  &p.  801.  Statutory 
by  the  adjudicated  cases.  power  to  aid  "in  the  construction  of 

>  Ante,  {£  313,  317;  Rogers  f>.  Bur-  railroads"  includes  power  to  issue 
Itngton,  3  Wall.  (U.  S.)  654;  Maisball  bonds  for  the  purchase  of  land  for 
Co.  8up.  V.  Scheuck,  6  Wall.  (U.  S.)  depot  purposes.  Jefferson  v.  Jennings 
772,  779;  Olcott  v.  Fond  du  Lac,  Banldng  ATrust  Co.,  35Te]t.  Ov.  App. 
16  Wall.  (IT.  S.}  678;  Burlington  A  Ho.  74.  A  general  act  authorizing  bonds 
River  R.  Co.  v.  Otoe  Co.,  16  Wall,  in  aid  of  railroads  held  to  apply  to  a 
(U.  8.)  667;  Citizens'  Sav.  &  Loan  village  incorporated  after  the  act  took 
Assoc.  V.  Topeka,  20  Wall.  (U.  8.)  655.  effect.    Schmits  *.  Zeh,  91  Minn.  290. 
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to  aid  certain  individuals  or  classes,  or  in  aid  of  the  manufaetunng 
enterprise  of  individuals  or  private  corporations,  is  void,  this  being, 
within  the  meaning  of  the  rule,  a  private,  as  distinguished  from  a 
public  purpose,  although  in  a  remote  or  collateral  way  the  local 
public  mi^t  be  benefited  thereby.'  The  execution  of  the  powers 
of  local  government  and  administration  ordinarily  conferred  upon 
municipal  corporations,  such  as  improving  highways  and  streets, 
constructing  water  works,  gas  works,  markets,  preserving  the  public 
health,  and  the  like,  are  of  course  public  purposes;  and  upon  leg- 
islative authority  being  given,  negotiable  bonds  may  be  issu^  there- 
for. What  will  constitute  sufiScient  authority  for  the  issue  of  such 
bonds  is  considered  in  the  pres^it  chapter  and  elsewhere,  as  shown 
in  the  notes  to  this  chapter. 

§  885  (510).  Bildgas  u  Worki  ol  fittenial  Imptovsment;  VaUdlt;  of 
Boada  lBBn«d  thoialar,  —  Id  many  States  negotiable  securities  have 
been  issued  under  statute  provisions  authorizing  the  making  of  inter' 
nai  improvemevis.  In  a  case  in  the  Supreme  Court  of  the  United 
States '  the  question  arose  as  to  whether  a  toll  bridge  «kw  a  work  of 

'  Geoeseo  v.  Geneaeo  Katund  Gas,  prim  that  there  ahould  be  any  doubt 

&e.  Co.,  56  Kan.  358;   Cleveland  Nat.  □□  the  subject.     What  waa  the  bridge 

Bank  v.  lola,  9  Kan.  OSS;   McConnell  built  for,  if  not  fit  for  public  use? 

V.  Hamm,  10  Kan.  228;  Central  Branch  Certainly  not  for  the  mere  purpose  of 

U.  P.  R.  Co.  V.  Smith,  23   Kan.  745.  spsjining  the  Platte  River  as  an  archi- 

See  dso  Grant  V.  Shenill,  71  Neb.  219.  tectural  ornament,   however  beautiful 

Autboritv  to  borrow  money  "to  be  it  may  be  as  a  work  of  art;  nor  for  the 

expended  in  developing  the  naluTol  ad-  private  use  of  the  common  council  and 

vantages   of  a   city   for   TnanufactuHng  their  families;   nor  even  for  the  exclu- 

pitrpoaet,"  does  not  warrant  the  issue  sive  use  of  the  citizens  of  Fremont.    All 

of  Donds  as  a  donation  to  an  individual  persons,  of  whatever  place,  condition, 

to  aid  in  developing  the  water  power  or  ouality,  are  entitled  to  use  it  as  a 

of  the  city.    One  who  holds  such  bonds  public   thoroughfare   for   crossing   the 

with  notice  of  the  facts  cannot  recover  river.    The  fact  that  they  are  required 

upon   tbem.      Ottawa   v.    Carey,    108  to  pay  toll  for  its  use  does  not  affect 

U.  S.  110;   ante,  f  321.  the   question  in  the  slightest  degree, 

*  Dodfe    County   v.    Chandler,    96  Turnpikes  are  public  highways,  not- 

U.    S.    205.      Munici^   power  as   to  withstanding  the  exaction  of  toll  for 

hridg«B,  anU,  i  275.     Works  of  iniBmal  passing  on  them.    Railroads  are  public 

improvement  defined.     Fremont  Build-  highways,  and  are  the  only  works  of 

ing  Assoc.  V.  Sherwin,  6  Neb.  48;  Bui^  internal  improvement  specially  named 

lington  Tp.  v.  Beasler,  94  U.  a  310;  in  the  act;    yet  no  one  can  travel  on 

Guernsey  v.  Buriington  Tp.,  4  Dillon,  them  without  paying  toll.     Railroads, 

372;  Lewisv.  Sherman  Co.,  5  Fed.  Rep.  turnpikes,  bridges,  ferries,  are  all  things 

259;  ants,  fS  8S1,  883.    In  the  opinion  of  public  concern,  and  the  right  to  erect 

of  the  court  in  Dodee  County  v.  Chaad-  them  is  a  public  n^ht.    If  it  be  conceded 

ler,  rupra,  it  is  said:    "In  approaching  to  a  private  individual  or  corporation, 

the  eolution  of  these  questions,  the  first  it  is  conceded  as  a  public  franchise;  and 

inquiry  that  naturally  presents  iteelf  is,  the  right  to  take  t«l!  is  granted  as  a 

vkether  a  toU-bndge,  lilte  that  referred  compensation   for   erecting   the   work, 

to,  is  a  jniMie  bridge,  and  hence  a  viorh  and  relieving  the  public  treasury  from 

of  internal  improvemenL    And  we  can  the  burden  thereof.    Those  who  have 

hardly    refrain   from   ezpreaaing   sur-  suob  franchises  ate  agents  of  the  public. 
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mtemal  improvement  for  which  bonds  mig^t  under  the  statute  l^lly 
be  issued  to  aid  in  building.  The  court  held  that  "all  bridges  tn- 
t^ided  and  used  as  thoroughfares  are  public  tu^miys,  whether  sub- 
ject to  toll  or  not,  and  that  county  bonds  which  hare  been  issued 
under  a  statute  authorizing  the  issue  of  such  bonds  in  aid  of  an 
internal  improvement  are  valid  when  given  for  the  building  of  a 
bridge  whidi  is  a  thoroughfare,  though  tolls  are  charged  thereon  by 
the  county.  Whether  the  county  has  the  right  to  demand  tolls  over 
a  bridge  which  is  a  thorou^are  will  not  affect  the  validity  of  county 
bonds  issued  to  aid  in  the  construction  of  the  bridge." 

They  faflVN  it  is  true,  a  private  interest  refiue  to  transport  an  individual  with- 
in tWilolH  but  the  works  are  public  out  any  reasonable  excuse,  upon  being 
and  suSlect  to  public  regulation,  and  paid  or  tendered  the  usual  rate  of  fare.' 
the  entire  public  has  the  right  to  use  In  the  same  connection  he  enumenitea 
them.  Th^  principles  are  so  element'  in  this  class  of  franchisee,  ferries, 
ary  in  the  common  law  tlist  we  can  brid^.  turnpikes,  and  railroads.  In 
himlly  open  our  books  without  seeing  our  judgment  the  bridge  in  question  is 
them  recognized  or  illustrated.  Ot  a  public  bridge  and  a  woric  of  intenial 
course  there  may  be  private  bridges  as  improvement  within  the  meaning  of 
there  ma_y  be  private  ways,  aniTthey  the  ntatute." 

are  put  in  the  same  category  by  the         A  canal  for  irrigating  lands  held  to 

text-writers;    but  all  bridges  intended  be  an  "internal  improvement"  under 

and  used  as  thoroughfares  are  public  Nebraska  statute  for  which  bonds  may 

Idghways,   whether  subject  to  tall  or  be  authorized  to  be  issued  although  its 

not.     Regularly,  all  public  bridges  are  waters  aie  drawn  from  sources  witb- 

a  county  charge,  and  the  county  is  out   the    State.     Perkins   Coun^  v. 

bound  to  erect  and  maintain  them:  but  Graff,  114  Fed.  Rep.  441.    Also  eanaU 

others  may  be  charged  with  this  duty,  for  vxUer-poieer  purpoata.     Kearney  v. 

and  a  toll  is  the  commoneet  of  means  Woodruff,  115  Fed.  Rep.  BO.    In  Itaw- 

for  obtaining  compensation  for  its  per-  son  Co.  o.  McNamara,  10  Neb.  276,  it 

formance.     In  Arwell  on  Highways  it  was  held  that  under  the  statute  al 

is   said   that   pubEc   bridgee   may   be  JVeftrosta  a  amrt~Aot«e  is  not  an  internal 

divided  into  three  classes :   'First,  those  improvement,  and  that  a  recital  in  the 

which  belong  to  the  public,  as  State,  bonds   that   they   were   issued   under 

county,    or    township    bridgee,    over  authority  of  the  aforesaid   "internal 

which  all  people  have  a  ivht  to  pass  improvement  acts "  did  not  invahdate 

without  or  with  paying  toll;   these  are  the  bonds,  inasmuch  as  there  was  im- 

built  by  public  authority  at  the  public  plied  authority  found  elsewhere  in  the 

expense,  either  of  the  State  itselt  or  of  act,  whose  provisions  had  been  sub- 

a  district  or  portion  of  the  State.    See-  stantially  observed.     Steam  grisi  miU 

ondly,  those  which  have  been  built  by  not  an  internal  improvement.    Svpra, 

cmnpanies  (like  turnpike  and  railroad  {  884,   note.      Water  patoer  for  public 

companies),  or  at  the  enjense  of  pri-  grist  mill  is  such  a  work.    Supra,  i  884, 

vate  individuals,  over  which  all  per-  note.      Although    the    location    of    a 

sons  have  a  right  to  pass  on  the  pay-  county  seat  within  the  corporate  limits 

ment  of  a  toll  fi-ied  by  law.    Thirdly,  of  a  city  is  a  public  purpose  which  may 

those  which  have  been  built  by  private  justify  the  l^^lature  in  authoriung 

individuals,  and  which  have  been  sur-  the   expense    incident   thereto   to   be 

rendered  or  dedicated  to  the  use  of  the  levied  upon  city  property,  such  loc^ 

public.'     Chancellor   Kent  says:  'The  tion  is  not  a  "public  improvement"  or 

privilejje  of  makinK  a  road  or  establish-  a  "public  work"  within  the  meaning 

mg  a  ferry,  and  takinj;  tolls  for  the  use  of  a  statute  authorizing  cities  to  do- 

of  the  same,  is  a  franchise,  and  the  pub-  nate  money  or  bonds  in  aid  of  public  in^ 

lie  have  an  interest  in  the  same;  and  provements  or  public  works.    Schneck 

the  owners   of  the  franchise  are   an-  o.  JefTersonville,  152  Ind.  204.   See  also 

ewerable  in  damages  if  th^  should  Myers  v.  Jeffersonville,  145  Ind.  431. 
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§  886  (511).  Tha  Imw  of  Hnnidpal  Bondi  u  d«Talop«d  In  tha 
Fadstftl  OoorU.  —  Where  the  policy  of  Issuing  bonds  payable  in  the 
future  has  been  sanctioned  by  the  legislature,  the  courts  have  to 
deal  with  the  legal  rights  of.  the  municipally  on  the  one  hand  and 
with  those  of  the  holders  of  its  obligations  on  the  other.  The  de- 
termination of  their  1^1  rights  often  involves  inquiries  as  compli- 
cated aa  they  are  importanL  The  law  on  this  subject  is  substantially 
of  recent  growth.  The  decisions  in  the  various  State  and  Federal 
courts  are  very  numerous,  and  on  some  points  conflicting.'  It  is 
impossible,  were  it  even  desirable,  to  compass  within  the  limits  of  a 
single  chapter  all  the  learning,  and  to.  refer  to  all  the  cases  in  all  of 
the  States  upon  the  subject  of  municipal  securities.  By  reason  of 
the  greater  fevor  with  which  the  rights  of  the  holders  of  such  secur- 
ities have  been  regained  by  the  Supreme  Court  of  the  United  States, 
the  volume  of  municipal  bond  litigation  has  taken  place  in  the 

■  Aidti  chap,  vi,  {  313  tt  teq.    Since  Court  of  that  State  had  held  a  certain 

the  dedaion  m  the  Supreme  Court  of  act  under  which  the  bonds  in  question 

Michigan,  in  People  v.  Township  Board  weie  issued  to  be  unconstitutioiial,  and 

of  Salem,  213  Mich.   452,  before  men-  had  never  holden  otherwise,  that  this 

tioned  (ante,  g  317),  the  question  arose  construction,   though  given   after  the 

in  the  United  States  Circuit  Court  for  bonds  were  issued,  was  bint^g  upon 

the  Western  district  of  Michigan,  in  on  or  should  be  followed  by  the  Federal 

action  on  municipal  railway  aid  bonds,  courts.    But  the  Supreme  Court  of  the 

whether  the   Federal   Court  was   con-  United  States  was  of  the  opinion  that, 

duded  by  thejudgment  of  the  Supreme  inasmuch  as  the  decision  of  the  State 

Court  of  the  State,  and  if  not,  whether  Supreme  Court  was  not  based  upon  any 

the  holder  of  bonds  issued  in  full  com-  special  and  peculiar  provision  of  the 

pliance  with  the  statute  could  recover  Btat«  Constitution,   but  upon  general 

thereon.    Emmoru,  Circuit  Judge,  in  on  priaciples  of  law,  and  related  to  con- 

elaborata  opinion  holds,  as  to  bonds  tracts,  the  cose  was  not  one  in  which 

issued  before  the   decision  of  the   Su-  the  decision  of  the  State  court  had  any 

preme  Court  of  the  State,  that  the  other  than  a  persuasive  force;   and  it 

Federal    courts    are    not    concluded  teveined  the  judgment  of  the  Circuit 

thereby,   and  that  the   constitutional  Court,  and  h^d  that  the  bonds  could 

power  of  the  legislature  to  authorise  be  enforced. 

thdr  issue,  in  the  absence  of  special  In  Gilchrist  v.  Little  Rock,  1 
limitations,  must  be  regarded  as  set-  Dillon  C.  C.  261,  and  in  Ranlett  v. 
tied,  at  least  as  respects  the  Federal  Leavenworth,  lb.  263,  the  Circuit 
tribunals.  The  opinion  displays  great  Court  ol  the  United  States  for  the 
research  and  learning,  and  wiU  be  e^hth  circuit,  prior  to  any  decisions 
found  reported  under  the  name  of  ol  the  Supreme  Courts  of  the  States  of 
Tolcott  V.  Township  of  Pine  Grove,  Arkantat  and  Kansoi  as  to  the  con- 
vol.  i.  Bench  and  Bar  (n.  b.),  50.  The  stitutional  validity  of  municipal  rail- 
Supreme  Court  of  Michigan  adhered  to  way  aid  bonds,  declined  to  pronounca 
its  opinion  on  this  subject  in  the  later  sucn  bonds  in  the  hands  of  bona  /ide 
case  of  People  v.  Stato  Treasurer,  23  holders  to  be  void  for  the  want  of  au- 
Mich.  499.  The  course  of  reaaoninx  of  thoritjr  in  the  State  legislature  to 
Emmons,  J.,  b  this  case  is  coincident  authorize  their  issue.  History  of  Oie 
with  that  of  the  Supreme  Court  of  the  weU-knoum  Iowa  municipal  bond  eases. 
United  States  in  the  case  of  Olcott  r.  King  t.  Wilson,  1  Dillon  C.  C.  556. 
Fond  du  Lac,  16  Wall.  (U.  8.)  678.  In  The  word  "aid"  as  used  in  the  sUtute 
the  caaejust  mentioned  the  Circuit  Court  of  Niirraika  includes  the  power  to 
of  the  TTnited  States,  sitting  in  H'iscort-  make  "donations"  to  rdlroaos.  State 
gin,  decided  that  since  the  Supreme  c.  Babcock,  19  Neb.  230. 


.dr,yGoogIe 


1308  HUNICirAL  CORPOBATIOm  1 8S7 

Federal  comts.  It  ia  therefore  necessary  to  consider  the  law  on 
this  subject  as  determined  by  the  Supreme  Court  of  the  United 
States;  and  our  object  will  be  to  show  exactly  the  doctrines  and 
principles  which  have  received  the  sanction  of  that  tribunal,  and  to 
illustrate,  as  far  as  needful,  their  application  in  particular  instances, 
referring  incidentally  and  as  far  as  necessaiy  to  the  decisions  of 
the  State  courts  on  the  subjects  or  topics  discussed.  He  Supreme 
Coart  of  the  United  States  has  U[^dd  the  ri^ts  of  the  holders  oi 
municipal  securities  with  a  strong  hand,  and  has  set  a  face  of  flmt 
against  repudiation,  even  whofi  made  on  legal  grounds  deemed 
solid  by  the  State  courts,  as  well  as  by  the  municipaUties.  Iliat 
such  securities  have  any  general  credit  and  marketable  value  l^t 
ia  largely  due  to  the  course  of  adjudication  in  respect  thereto  by  the 
Supreme  Court,  and  the  reliance  which  is  felt  by  the  public  that  it 
will  stand  firmly  by  the  doctrines,  equally  just  to  the  investor  and 
beneficial  to  municipatities  in  gaieial  and  to  the  public,  which  it 
has  so  frequently  asserted.' 

§  887.  IiBOM  ot  BontU  by  OnrporaUoBS  and  Offlun  d«  lacto.  —  If 
an  attempt  be  made  to  organize  a  municipalUy  pursuant  to  the  pro- 
visions of  a  valid  law,  but  the  oi^nization  is  defective  in  some 
respect,  and  if,  notwithstanding  such  defective  organIzati(»i  there 
has  been  an  actual  user  of  the  corporate  franchise,  accompanied  by 
an  assertion  of  the  right  to  exercise  it,  for  purposes  of  municipal 
government,  the  corporation  falls  within  the  rule  that  tit  existence 
can  only  be  attacked  by  the  State?  If  the  corporation  de  facto,  pu^ 
suant  to  authority  conferred  by  a  valid  statute  upon  municipalities 
properly  and  regularly  organized,  issues  bonds  for  its  corporate 
purposes,  the  validity  of  such  bonds  cannot  be  disputed  by  the 
municipality  on  the  ground  that  it  was  irregularly  oi^nized,  in  an 
action  by  the  holder  of  the  bonds  to  recover  Uie  amotmt  The 
doctrine  that  where  a  municipal  corporation  is  wholly  void  ab  iniHo 

■  "The  Fedfral  ontrto,  which  have  one  which  turns  them  to  ashes  in  the 

with   great   vmanimity   sustained    the  hands  of  the  bona  /tde  holder."     Coxe, 

validit]'   ot  municipal  bonds,   should  J.,  in  Rich  v.  Town  of  Menti,  18  Fed. 

hesitate    long    before    accepting    the  Rep.  £2;   19  Fed.  It«p.  725.    To  same 

forced  and  narrow  interpretation  con-  effect,  Shelley  v.  St.   Charies  County, 

tended  for  hj  the  defendant.     Theae  17  Fed.  Rep.  909,  per  MaCrary,  J.     In- 

Bolemn    obligations,    issued    to    invite  fra,  {  95S. 

the  iuvestoiB  of  the  world,  should  not  *  Tulare  Inig.  Dist.  v.  Shepard,  185 

be  invalidated  except   for  grave   and  U.  S.  I,  14;    Franklin  Ave.  Sav.  lost, 

serious  infiimities.     Even  if  the  quea-  v.  Roscoe  Board  of  Education,  76  Ho. 

tion  were  a  doubtful  one,  a  construe-  408;  Bumham  v.  Rogers,  167  Ho.  17; 

tion  should  be  given  to  the  statute  Black  v.  Eariy,  208  Ho.  281. 
which  upholds  the  bonds,  rather  than 
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as  being  created  without  wairaot  of  taw  it  can  create  no  debts  and 
incur  no  responsibilities,  does  not  apply  to  the  case  of  an  irregularly 
organized  corporation  which  has  obtained,  by  attempted  compliance 
with  a  general  law  authorizing  the  formation  of  municipal  corpora- 
tions, an  organization  valid  as  against  everybody  except  the  State 
acting  by  direct  proceedings.'  Where  it  appears  that  the  munici- 
pality issuing  the  bonds  has  a  de  facto  existence  under  a  valid  law  of 
the  State,  however  irregularly  it  may  have  been  oiganized,  the  rights 
and  liabilities  of  the  parties  under  bonds  issued  by  it  are,  in  an 
action  thereon,  to  be  determined  in  precisely  the  same  manner  as  if 
the  organization  of  the  municipality  were  free  from  defect  If, 
subsequently  to  the  issuing  of  the  bonds,  the  territoty  embraced 
within  the  de  facto  organization  be  organized,  in  compliance  with 
the  [aw,  into  a  municipal  corporation  de  jure,  the  de  jure  corporaiion 
becomes  in  law  the  successor  of  the  de  facto  organization,  and  is 
avbj&d  to  and  bound  by  the  liabiiUiea  of  the  de  facto  organization.' 
The  fact  that  the  officer  issuing  the  bonds  or  taking  part  in  their 
execution  is  not  entitled  de  jure  to  the  office  which  he  holds  similarly 
does  not  affect  the  validity  of  the  bonds.  The  action  of  a  de  facto 
officer  in  signing  or  itauing  the  bonds  is  as  binding  upon  the  munici- 
pality for  which  he  assumes  to  act  as  that  of  an  officer  de  jure.  A 
de  facto  officer  b  one  whose  title  is  not  good  in  law,  but  who  is,  in 
fact,  in  the  unobstructed  possession  of  an  office,  and  discharging 
its  duties  in  full  view  of  the  public  in  such  manner  and  under  such 
circumstances  as  not  to  present  the  appearance  of  being  an  intruder 
or  usurper.  When  a  person  is  found  thus  openly  in  the  occupation 
of  a  public  o£Bce  and  discharging  its  duties,  third  persons  having 
occasion  to  deal  with  him  in  his  capacity  as  such  officer  are  not 
required  to  investigate  his  title,  but  may  safely  act  upon  the  assump- 
tion that  he  is  a  rightful  officer,  and  contracts  and  obligations  made 
or  issued  by  him  for  proper  corporate  purposes  are  not  afiFected  by 
the  fact  that  he  is  only  an  officer  de  fatio,  and  not  de  jure.^ 

1  Shapleich    v.    San    Angelo,     107  creftW  &  corporatiau  either  it  fado  or 

U.  S.  646;  Tulare  Irrig.  Diat.  v.  Shep-  dt  jure  which  was  entitled  to  exerciae 

ard,  185  U.  S.  1;  Montpelier  Natioi^  a   statutoiy    power   to    issue   boodo. 

L.  Ins.  Co.  V.  Huron  Board  of  Educa-  Morton  v.  Carlin,  51  Neb.  202. 
tion,  62  Fed.  Rep.  778;   Riley  v.  Gar-        '  Shapleigh    v.    San    Angelo,    167 

field  Township,  5S  Kan.  209;  St.  Paul  U.  S.  646;    Uvalde  v.  Spier.  91  Fed. 

Gas  Light  Co.  v.  Sandstone,  73  Hinn.  Rep.  S9i;   Riler  t>.  Garfield  Township, 

225;    Coler  v.   Dwight   School   Town-  58  Kan.  299;    Bradford  v.  Weatbrodc 

ship,  3    N.    Dak.    249;    Bradford   v.  (Tex.    Civ.    App.),    88    8.  W.    Rep. 

Westbrook     (Tex.     CSv.     App.),     88  382. 

a.  W.  Rep.  382.    See  also  Comanche        •  Wute  v.  Santa  Cruz,  184  XJ.  S. 

Countjr  «.  Lewis,  133  U.  S.  198.    Or-  302.  322;   Flagg  v.  Bsmee  Co.  School 

ganiiation  of  precinct  held  to  be  de-  Dist.,  4  N.  Dak.  30,  55;    Vicksburg  V. 

fective  and  unauthorized,  and  not  to  Lombard,  51  Min.  125;  Carii  v.  Rhener 
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§  888.  Staibatatj  Bvqulrameats  u  to  Ezaeation,  Aathwitlc&UaB,  mi 
Delivny  ot  Bonda.  —  It  is  within  the  power  of  the  legislature  to 
prescribe  the  m&nner  in  which  municipal  bonds  shall  be  executed 
and  to  declare  that  if  not  so  executed  they  shall  be  of  no  validity. 
If  not  substantially  thus  executed,  they  create  no  legal  liability.* 

(re    acts    of    municipal     judge),    27  while    exerciaiiig    the    duties    of   the 

HiniL  292;    Hagneau  v.  Fremont  (rs  office,  anotfaer. 

quorum  of  legal  members  of  council  in  In  Attorney-General  v.  Crocker,  138 
pasBtng  an  ordinance),  30  Neb.  843;  Hsm.  214,  the  court  held  that  a  certain 
PeteTsUea  v.  Stone  (constable  de  town  clerk  waa  a  de  /acto  officer, 
(ado),  119  Mass.  466,  —  learned  and  whether  or. not  be  had  ever  had  any 
mtermting  opinion  by  Detent,  J.  valid  appointment-  The  court,  in  con- 
In  HaUs  Coimty  v.  Douglass,  105  eluding  ita  opinion,  says  (p.  222): 
U.  S.  728,  the  action  was  brought  to  "The  public  and  nir^es,  liaving  rights 
recover  a  judgment  on  interest  cou-  depending  upon  c^cial  acts,  are  not  so 
pons  issuecf  by  the  county.  Mr.  Chief  much  concerned  with  the  title  to  an 
Justice  WaiU,  stating  the  opinion  of  office,  as  tbey  are  that  the  duties  of 
the  court,  sa^  the  question  pre-  the  office  shall  be  perfoimed,  and  the 
sented  in  this  case  is  (p.  729):  lighta  depending  upon  their  perfoim- 
"Whether,  if  county  bonds  are  issued  ance  secured  and  protected;  and  irtien 
in  Missouri  by  a  de  facto  county  court  they  find  an  oetuoi  ineumhcrd  of  an 
and  are  sealed  with  the  seal  of  the  offue  ■performing  tl*  diaU*,  they  have 
court  and  signed  by  the  de  facto  preei-  a  right  to  rely  upon  his  acts  as  done  by 
dent,  they  cart  be  impeached  in  the  virtue  of  the  office."  In  Galbiaith  v. 
iiands  of  an  innocent  holder  by  showing  McFarland,  3  Coldwell  (Tenn.),  267, 
tbattheactingpreaidentwasnot de^re  the  facta  and  decision  are  stated  ac- 
one  of  the  justices  of  the  court."  The  curately  in  the  bead-note,  as  follows: 
court  held  that  they  could  not  be  thus  "An  act  performed  by  a  clerk  of  the 
impeached.  On  this  point  the  court  circuit  court,  after  the  term  for  which 
says  (p.  730):  "In  no  State  is  it  more  he  waa  elect«d  baa  expired  by  its  own 
authoritatively  settled  than  in  Mis-  limitation,  is  valid.  Hewaaanofficerda 
Bouri  that '  the  acts  of  an  officer  de  facto  facto,  and  his  official  acts,  so  far  as  they 
(although  his  title  may  be  bad)  are  afieeted  the  rights  of  third  persons  and 
vwlid,  BO  far  as  they  concern  the  public  the  public,  are  as  effectual  and  valid 
or  the  rights  of  third  persons  who  as  if  performed  bv  an  officer  de  jure." 
have  an  interest  in  the  things  done.'  6  American  and  English  Encyclopedia 
In  State  v.  Douglass  (50  Mo.  £93,  606),  of  Law  (Ist  edition),  p.  105:  "One 
the  Supreme  Court  of  that  Btate  saia:  bolding  ther  his  term  of  office  has  ex- 
'Without  this  rule  th^  business  of  a  pired,  may  be  a  tfe  facto  officer"  (citing 
community  could  not  be  transacted,  numerous  cases).  The  Supreme  Court 
The  public  are  necessarily  compelled  of  Michigan,  in  Jhons  n.  People,  25 
to  do  business  with  an  officer  who  is  Mich.  499,  said  (p.  503):  "Persona  in 
exercising  the  duties  and  privileges  of  the  adtuU  and  unobstructed  exereite  of 
an  office  under  color  of  nght,  and  to  office  must  be  held  to  be  legal  officers, 
say  that  his  acts  as  to  stran^rs  should  except  in  proceedings  wbere  their 
be  void  would  be  productive  of  ir-  official  character  is  the  issue  to  be  tried 
reparable  mischief.  It  would  cause  a  as  against  themselves.  As  intimated 
suspension  of  business  till  every  in  the  latter  case,  the  fille  lo  ofRee  can 
officer's  right  de  jure  v/as  established.'  never  be  tried  eoUaterally."  In  Kan»at, 
To  the  same  effect  is  Harbaugh  v.  see  State  v.  Buckland,  23  Kan.  259; 
Winsor,  38  id.  327.  This  is  conclusive.  Morton  v.  Lee,  28  Kan.  286.  Further 
The  question  here  is  not  whether  as  to  corporations  and  officers  de  fado, 
IHmmick  was  de  jure  probate  judge  of  arde,  chapters  on  Corporate  Meetings 
Rails  County,  but  whether  he  was  and  Quo  Warranto,  and  Index,  Offce 
acting  under  color  of  right  as  a  justice  and  Officer. 

and   president   of  the   county  court.  '  Anthony  v.   Jasper  County,   101 

That  IS  averred  in  the  petition  and  not  U.  S.  693;  4  Dillon  C.  C.  136:  Young 

denied   in   the  answer,      ffis   right  tc  o.  Clarendon  Township,  132  IT.  8.  340, 

the  office  is  one  thing;    bis  action  348.    In  such  a  case  as  that  mentioned 
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When  the  statute  specifies  the  officers  by  whom  the  bonds  shall  be 
signed,  they  must  be  executed  by  the  persons  who  held  the  pre- 
scribed offices  at  the  time  when  the  bonda  were  aetvally  signed '  and 
probably  also  at  the  time  of  actual  delivery.  The  signature  of  each 
of  the  officers  specified  in  the  statute  is  essential  to  the  validity  of 
the  bonds  and  cannot  be  omitted  even  thou^  he  had  no  discretion 
to  withhold  his  signature.*  But  in  the  absence  of  a  mandatory 
statutory  requirement  as  to  the  manner  of  signing  the  bonds,  the 
bonds  of  a  city  may  be  signed  by  any  of  the  officers  of  the  city  whom 
the  city  council,  as  the  governing  board  of  the  city,  may  designate  for 
that  purpose.'  Tht  application  of  the  foregoing  principles  as  to 
signing  does  not  necessarily  cease  merely  with  the  manual  execution 

in  the  text  if  the  statute  haa  not  been  taitm  the  course  here  recommended, 
complied  with,  the  plea  of  non  ett  viz.,  to  require  or  advise  that  the  bonds 
faetum  ie  a  good  defence  against  even  be  sisned  bjr  the  officer  who  is  in  office 
a  ixma  pde  holder.  Anthony  o.  Saapei  at  the  date  of  delivery.  Different 
County,  lupra.  prindplea    would   or    might   apply    if 

'  (xiler  o.  Qeburae,  131  U.  S.  162;  there  is  no  mandatory  statute  as  to  the 
ADthony  v.  Jasper  County,  101  U.  S.   oigning  or  mode  of  eiLecution  ol  the 
1°'-    fitaaell  o.  Spring  Valley  Town-   bonds. 
,  110  U.  a   162;    Wright  tP.  East         ■  f 

RiveraideliT.  Dist.,  138Fed.  Rep.  313.    110    _.    _     ___ 

As  bonds  do  not  take  effect  until  de-  directs  that  railroad  aid  bonds  of  a 
liverjr,  the  bonds  ought,  perhaps  on  township  shall  be  issued  under  the 
principle,  to  bear  the  si^jnature  of  the  hands  and  seals  of  the  commiasjoneia 
officers  in  office  at  the  Ume  of  «ueh  d»-  of  the  township,  bonds  sealed  with  the 
livery  unless  they  have,  under  a  valid  individual  seal  of  the  commissiDners 
contract,  been  depooited  in  escrow  to  are  validly  executed.  The  seal  of  the 
be  delivered  on  payment  or  some  spec-  township  is  not  required.  Smythe  v. 
ified  subsequent  event,  or  unless  for  New  Providence,  158  Fed.  Rep.  213. 
some  other  sufficient  reason  the  prin-  *  German  Ins.  Co.  v.  Manning,  78 
ciple  shoidd  not  apply.  If  the  statute  Fed.  Rep.  900;  Lynde  v.  Wumebago 
requires  the  bonds  to  be  signed  by  a  County,  16  Wall.  6,  holding  valid  bonds 
designated  officer,  e.  g.,  the  mayor  of  a  teoied  by  the  county  judge  autsuU  of 
city,  the  common  council  has  no  power  hia  JTiTwdieti/m  with  a  new  seal  pn>- 
to  authorise  the  ex-mayor  whose  name  curMl  for  the  purpose, 
had  been  engraved  on  the  coupons  or  Parol  evidence  is  admissible  to  prove 
any  person  to  sign  them  other  than  the  fact  and  the  method  of  signing. 
the  person  who  was  mayor  at  Ike  lime  Onslow  County  v.  Tollman,  145  Fed. 
they  were  eigntd.  Coler  v.  Gebume,  Rep.  753,  771.  Bonds  were  required  to 
131  U.S.  162,  172;  Amy  v.  Watertown,  be  executed  by  the  board  of  com- 
130  U.  a.  301;  to  be  distinguished  missioners  of  a  county.  The  board 
from  Weyauwega  v.  Ayling,  99  U.  S.  convened  for  the  purpose  of  executing 
112.  bonds,  and   in  the   board  room  they 

If  signed  hj  the  perwin  who  was  were  signed  by  the  chairman  and  clerk 
mayor  at  the  time  ol  signing,  but  who  of  the  board  and  the  county  treasurer. 
ceaeee  to  he  euch  mayor  before  the  bonds  The  county  treasurer  alone  signed  the 
have  been  delivered,  the  safe  if  not  coupons.  Who  impressed  the  seal  on 
necessary  course,  where  there  is  a  the  bonds  and  when  it  was  done  did 
statute  such  as  that  mentioned  in  the  not  appear.  The  board  was  in  session 
text,  is,  as  above  stated,  to  have  the  durii^  the  whole  signir^.  Held  that 
bonds  signed  by  the  officer  who  is  in  the  signing  was  intendeato  be  the  act 
office  at  the  time  of  the  actual  delivery  of  the  board,  and  that  tbe  bonds  were 
of  the  bonds.  The  case  of  such  a  change  sufficiently  executed.  Onslow  County 
of  officer  before  delivery  not  nnfre-  v.  Tollman,  14£  Fed.  Rep.  7S3,  770. 
quently  occura,  and  the  author  pur> 
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of  the  bonds.  Tbua  if  the  statute  imposes  other  formalities  in  the 
nature  of  conditions  to  be  performed  before  the  deiiveiy  of  the  hoods 
as  a  prerequisite  to  their  issue,  these  conditions  must  also  substan- 
tially be  comphed  with.  If,  for  example,  the  statute  requires  that, 
before  the  bonds  be  issued  or  obtain  validity  or  be  negotiated,  they 
shall  be  jiTst  registered  with  and  certified  by  the  treasurer  or  auditor 
of  the  State  or  other  officer,  the  registration  by  such  officer  and  his 
certificate  is  eeeeTiiial  to  the  complete  execution  of  the  instrumeols  so  as 
to  bind  the  municipality  for  tiieix  payment.'    But  the  requirement 

'  Anthony  V.  Jasper  County,  101  whether  Uiey  have  validitjr  in  tbs 
U.  S.  693,  aff'g  4  Dillon  C.  C.  136;  h&nda  ct  the  innocent  puichuer. 
Colerv.  Cleburne,  131  U.  S.  162;  Young  Upon  the  beet  couaideTation  we  have 
V,  Clarendon  Township,  132  U.  S.  340;  been  able  to  give,  our  conclusion  is  that 
Douglass  V.  Lincoln  County,  fi  Fed.  the  bonds  cannot  be  enforced.  The 
Rep.  776;  Frank  v.  Butter  County,  case  cornea  within  the  doctrine,  which 
139  Fed.  Rep.  119;  State  v.  Babcock,  is  well  settled,  that  where  a  tUitute  de- 
19  Neb.  223,  230;  SUte  v.  Roggen,  22  dares  absolutely  and  without  excep- 
Neb.  118.  tion  that  a  contract  or  bond  or  note  la 

In  1872,  the  legislature  of  Mittouri  void,  it  is  void  into  whosesoever  hands 
passed  an  act  iniich  provided  that  it  may  come.  This  statute  declana 
"before  any  bond  hereafter  issued  by  that  uo  uni^istered  bond  shall  be  ndid 
any  county  eI^kII  obtain  validity  or  be  or  be  negotiated.  Bonds  must  firtt  be 
negoUattd,  it  must  be  first  roistered  by  registereo-  Without  reeiatntirai  tb^ 
the  State  auditor  who  shall  certify  'obtain  no  validittf.'  Such  is  the  statute. 
thereon  that  all  conditions  precedent  A  declaration  that  bonds  shall  have  no 
required  by  law  and  by  the  contract  validity  is  equivalent  to  declaring  them 
tinder  which  the  bonds  were  ordered  to  to  be  void.  Is  the  coui^  eetopned  to 
be  issued  have  been  complied  with."  set  up  this  defence?  We  think  not. 
In  AnthoDv  v.  Jasper  County,  101  U.  The  case  is  to  be  distinguished,  we 
S.  693,  aff'g  4  Dillon  C.  C.  136,  it  ap-  think,  from  those  decided  by  tbe  Su- 
peared  that  bonds  were  signed,  sealed,  preme  Court  of  the  United  Stales,  in 
and  issued  after  this  statute  went  into  which  it  is  held  that  the  frauds  of  the 
effect  and  were  antedated  to  a  date  officers  cannot  be  visited  upon  the  in- 
prior  to  the  passage  of  that  enactment  nocent  bondholder,  and  falla  within 
In  point  ot  fact,  the  conditions  on  the  principle  of  Bayley  v.  Taber,  6 
which  the  boods  bad  been  voted  had  Mass.  286.  In  that  case  it  was  hdd, 
not  been  complied  with,  and  hence  they  where  a  statute  enacted  that  tuomis- 
could  not  have  been  and  were  not  certi-  sory  notes  of  a  certain  description, 
fied  by  tbe  auditor  as  registered  bonds,  'made  or  issued'  after  a  specified  day. 
The  bonds  found  their  way  into  the  should  be  'utteriy  void,  and  no  action 
hands  of  an  innocent  purchaser  for  should  be  sustained  thereon,'  that  it 
value  who  did  not  know  that  they  was  competent  to  the  makers  of  such 
bore  a  false  date.  Tbe  Circuit  Court  notes,  when  sued  upon  notes  bearing 
held  that  the  county  was  not  estopped  date  befort  the  day  fixed  by  tbe  statute, 
to  set  up  the  defence  and  the  case  was  to  prove  that  they  were,  m  fact,  made 
taken  to  the  Supreme  Court  of  the  and  issued  after  such  day.  The  piin- 
United  States,  which  affirmed  the  de-  ciple  of  that  case  is  the  same  as  in  tbe 
cision   ot  the   Circuit   Court.      In   de-   case  at  the  bar,  and  if  that  is  a  sound 


Courtby  Dillon,  Circuit  Judge,  said:  usJ  maker  of  prohibited  paper,  it  should 

"If  tbe  bonds  bore  date  after  tbe  act  apply  with  at  least  eoual  force  in  favor 

of  March  30,  1872,  and  had  not  been  of  public  bodies,  wbera  one  or  two 

registered,  it  is  plain,  we  think,  that  officers,   without  the  consent  of  the 

they  would    have   no  'validity'  and  others,  may,  as  in  this  caae,  combine 

hence  could  not  support  an  setion  in  to  evade  the  law,  the  other  officers 

tbe  hands  of  any  person.    But  they  are  being  innocent  of  wrongful  p«rtidpa- 

antedatod;      and    the     question     is,  t\tm.    The  principle  iovclved  is  one  vA 
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that  the  bond  shall  be  signed  by  a  designated  officer  doea  not  render 
it  necessaiy  that  the  officer  signing  the  bond  should  be  de  pure  ea~ 

great  oonaequence.  For  illuBtntion:  the  auditor  of  Stekte.  In  other  wordB, 
Loose  and  general  powers  have  been  that  officer  was  to  certif;^  them  before 
heretofore  given  ia  thia  State  to  mu-  thcdr  execution  waa  complete,  bo  aa  to 
nidp  all  ties  and  counties  to  ifisue  such  bind  the  public  for  their  parent.  .  .  . 
bonds.  This  power  has  been  talrai)  The  object  to  be  accomphshed  ia  the 
away  by  the  new  Constitudon.  Can  complete  execution  of  a  valid  inatru- 
the  protective  provisioas  of  that  in~  ment,  auch  as  the  law  authorizes  public 
■trument  be  evaded  and  rendered  uae-  officers  to  put  out  and  bind  tor  the  pay- 
leaa  by  the  mere  fraudulent  act  of  the  ment  of  money  the  public  organization 
officers  of  the  county  in  antedating  they  represent.  For  this  purpose  the 
the  bonds?  If  so,  the  power  to  defraud  law  has  provided  that  the  instrument 
is  endowed  with  a  fearful  vitality,  must  not  only  be  signed  and  sealed  on 
wluch  survives  the  prohibitions  of  tne  behalf  of  the  county  court  of  the 
Constitution,  and  threatens  to  become  county,  but  it  must  be  certified  to  or 
iiomortal."  countersigned  by  the  auditor  of  state. 
In  delivering  the  opinion  of  the  ...  In  order  to  recover  in  this  case  it 
Supreme  Court,  Waile,  C  J.,  said;  became  neceesary  for  the  plaintiff  to 
f  There  Cftn  be  no  doubt  that  it  is  prove  that  the  bonds  from  which  the 
within  the  power  of  a  State  to  pre-  coupons  sued  on  were  cut  had  been 
scribe  the  fonn  in  which  municipal  executed  according  to  law.  He  did 
bonds  shall  be  executed  in  order  to  prove  that  they  were  signed  bv  the 
bind  the  public  for  their  payment.  If  presiding  justice  and  clerk  <a  the 
itot  so  executed,  they  create  no  legal  court,  and  were  sealed  with  the  seal  of 
liability.  Other  circumstances  may  the  court.  This,  before  the  act  of 
exist  which  will  give  the  holder  <n  March  30,  1872,  would  have  been 
them  an  equitable  right  to  recover  enough,  but  after  that  more  was  rkeces- 
from  the  municipality  the  money  saty.  The  pulilic  can  act  onl^  through 
which  they  represent,  out  he  oannot  its  authorized  agents,  and  it  is  not 
enforce  the  payment,  or  put  them  on  bound  until  all  who  are  to  participate 
the  market  as  commercial  paper.  The  in  what  is  to  be  done  have  performed 
act  now  in  question  is,  we  thinkj  of  their  respective  duties."  This  tUciaiMi 
this  character.  It  in  effect  provides  wat  altered  to  in  HoET  v.  Jasper  Countv. 
that  no  bond  issued  by  counties,  cities,  1 10  U.  S.  53,  where  it  was  also  heui 
or  incorporated  towns  shall  be  valid,  that  innocent  holders  for  value  are 
that'  ia  to  say,  completely  executed,  charged  with  the  duty  of  knowing  the 
until  it  has  been  countersigned  or  laws  concerning  the  registration  and 
certified  in  a  particular  way  by  the  certification  of  bonds,  and  of  inquiring 
State  auditor.  For  tliis  purpoae,  after  whether  they  have  been  compliaa  with, 
bein^  executed  by  the  corporate  au-  In  Young  v.  Clarendon  Township, 
thontiee,  it  must  oe  presented  to  that  132  U.  S.  340,  a  statute  empowered 
officer,  and  he  must  inquire  and  de-  municipalities  to  aid  railroad  com< 
termine  whether  all  the  re<juirement«  panics  by  loan  or  donation,  but  pro- 
of the  law  authorizing  Its  issue  have  vided  that  the  bonds  when  "issued" 
been  observed,  and  whether  all  the  should  be  deUvered  by  the  person  hav- 
conditions  of  the  contract  in  consider-  ing  charge  of  the  same  to  the  treasurer 
ation  of  which  it  was  to  be  put  out  have  of  the  State ;  that  the  treasurer  should 
been  complied  with.  To  enable  him  hold  the  same  as  trustee  for  the 
to  do  this,  evidence  must  be  sub-  municipality  and  for  the  railroad  com- 
mitted, which  he  is  required  to  file  and  pany;  that  whenever  the  railroad  com- 
preserve.  If  be  ia  satisGed,  the  r^nstr;  pan^  should  present  to  the  treasurer  a 
IS  made,  and  the  requisite  certificate  certificate  from  the  governor  of  the 
indorsed  on  the  bonds.  This  being  State  that  the  company  had  inall  r«- 
done,  the  execution  of  the  bond  is  com-  spects  complied  with  the  provisions  of 

Elete,  and,  under  the  law,  it  may  then  the  statute,  such  of  the  bonds  as  the 

e  n^otiated,  that  is  to  sa^,  put  on  companv  should  be  entitled  to  receive 

the  market  as  ralid  commercial  paper,  should  oe  dehvered  to  it;    that  the 

.  .  .  When  the  bonds  now  in  question  treasurer  should    indorse  upon  each 

were  put  out,  the  law  required  that  to  bond  so  delivered  the  date  rf  delivery 
be  wid  they  must  be  certified  to  b^  andtowhomitwuddiTerad.andthrt 
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titled  to  the  office.  It  ia  sufficient  that  the  officer  de  facto  occupies 
the  office  under  the  principle  that  the  acts  of  a  de  facto  officer  are 
valid  as  to  the  public  and  third  persona.' 

in  cue  tbe  bonda  were  not  demanded  not  a  mere  formal  act  on  the  part  of  tbe 
in  complianca  witli  tbe  teima  of  tbe  covemor,  but  it  was  a  condition  prece- 
act  within  three  yeara  fnxn  the  date  dent  to  tbe  power  of  the  ti«ABUi«r  to 
of  deUvery  to  the  treasurer,  the  deliver.  .  .  .  The  company's  compli- 
tieasurer  should  cancel  them  and  i«-  ance  with  the  provisioua  of  tbe  act 
turn  them  to  the  proper  ofUcers  of  the  gave  it  the  right  to  receive  the  govem- 
municipality.  A  township  octinK  un-  □r's  certificate;  but  it  did  not  confer 
der  this  statute  delivered  to  the  State  the  ri^bt  to  receive  the  bonds.  That 
treasurer  iU  bonds  for  tbe  benefit  of  a  was  given  bv  the  governor's  certificate 
reread  company.  The  company  com-  alone.  Haa  the  treasurer  made  de- 
pleted its  railroad  within  the  pre-  livery  without  the  certificate,  he  would 
scribed  period  of  three  years  and  have  acted  without  authority  of  law, 
became  entitled  to  the  govemor'a  cei^  and  the  bonds  would  have  been  voidr 
tificate  under  the  statute,  but,  in  the  able  in  the  hands  of  tbe  c<Hnpany.  .  .  . 
meantime  the  Supreme  Court  of  the  It  doee  not  matter  so  far  as  the  quee- 
State  had  held  the  statute  to  be  un-  tion  of  statutory  power  of  the  treasurer 
constitutional  and  the  governor  there-  ia  concerned  that  the  failure  of  the 
upon  refused  to  give  the  certificate,  company  to  produce  the  certificate 
In  a  later  case  the  Supreme  Court  of  might  not  be  because  of  any  fault  of  tbe 
the  United  States  helo  the  statute  to  company.  Failure  might  he  due  to  the 
be  constitutional.  Before  the  ex-  govemor'a  mistaken  view  of  the  iaw 
piration  of  the  three  yeara  the  treaauicr  or  to  hia  raiscoDception  of  the  facts,  or 
returned  the  bonds  to  the  township,  even  to  his  wilful  refusal  to  dischai^ 
A  creditor  of  the  railroad  company  his  official  dutv,  —  all  is  immatenal 
having  recovered  judgment  against  the  to  this  aspect  of  the  statutory  scheme, 
company  sought  to  enforce  payment  A  miscarriage  in  this  particular  was 
of  the  bonds  on  the  ground  that  the  one  of  the  risks  taken  by  the  corn- 
company  waa  eouitably  entitled  to  pany.  The  companv  knew  the  statute, 
th^  delivery  ana  that  the  township  —  was  held  by  tne  law  to  know  it  and 
was  therefore  indebted  to  the  com-  uitderstand  it.  It  contracted  with  the 
rany  in  the  amount  of  the  bonds,  township  through  the  statute  and 
The  court  held  that  the  bonds  were  could  ao  contract  with  it  in  no  other 
never  cunpletely  executed  and  de-  way.  Availing  itself  of  the  statute,  it 
livered  instruments  and  that  neither  must  take  it  cum  onere.  If  the  gov- 
the  railroad  company  nor  the  plain-  emor  fuled  to  give  the  certificate 
tiff  suing  in  ite  nghts  as  a  judgment  when  he  should  and  could  not  be 
creditor,  could  enforce  their  ^yment.  reached  by  mandamus,  these  were  but 
Mr.  Justice  iamar  siud;  "Here  the  features  of  the  company's  risk." 
condition  prescribed  by  the  statute  aa  '  Waite  r.  Santa  Crui,  184  U.  8.  302, 
that  upon  which  the  delivery  was  to  be  322,  .aff'g  89  Fed.  Rep.  619,  620; 
made  to  the  railroad  company  and  twpra,  f  204;  Greene  v.  Rienii,  87 
upon  which  the  bonds  were  to  be  per-  Miss.  4B3.  Index,  Aei»;  Office  and 
fected  instruments  in  ite  hands,  waa  Officer;  Quo  Warranto.  It  is  essential 
never  performed.  On  this  point,  the  that  there  should,  however,  bean  office 
stetute  seems  to  be  very  sunple  and  de  jure  which  may  be  filled  by  the  per- 
clear.  Indeed,  it  would  be  difficult  to  sons  signing  the  bonds.  There  can  be 
make  it  more  clear.  By  its  very  terms,  no  officer  either  de  jure  or  de  facta  if 
the  bonds  received  by  nim  in  their  un-  there  be  no  office  to  fill.  Hence,  if  the 
completed  condition  were  to  be  by  the  statute  creating  the  office  be  uncon- 
State  treasurer  'safely  kept';  and  for  stitutional  and  invalid,  bonds  signed 
three  years  after  their  reception  could  by  a  person  claiming  the  office  at- 
oiJy  be  parted  with  by  him  in  one  tempted  to  be  created  by  the  invalid 
way,  —  that  is.  to  the  railroad  com-  statute  are  without  authority  of  law 
pany  interested  on  its  production  of  and  void.  Norton  v.  Shelby  County, 
the  governor's  certificate.  On  this  118  U.  8.  425,441.  See  on  this  subject, 
condition  could  th^  be  delivered  and  State  v.  Carroll,  38  Conn.  449,  referred 
not  on  any  other.    The  certificate  waa  to  in  the  chapter  on  Quo  Warranto. 
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§  889.  OompHuiea  with  BUtntoiy  Beqninmenta  KuantUl.  —  The 
legislature  in  granting  to  a  municipality  power  to  issue  its  bonds 
may  impose  iuch  condiiiona  as  it  may  choose,  and  legislative  au- 
thority to  issue  bonds  does  not  carry  with  it  authority  to  execute 
,  bonds  except  such  as  substantially  comply  with  the  restrictions  and 
conditions  of  the  enabling  act.'  Accordingly  if  the  legislature  limits 
the  term  within  which  bonds  shall  be  payable,  such  limitation  is  in 
the  nature  of  a  restriction  on  the  power  to  issue  bonds,  and  if  bonds 
issued  by  the  municipality  pursuant  to  this  authority  extend  beyond 
—  we  should  say  materially  beyond  —  the  prescribed  term  of 
years  from  the  date  of  issue,  they  are  invalid.'    The  word  "bond  " 

>  ShebOTgoD  CouQtT  t>,  Parker,  3  September  10,  1872;  aubstantially  the 
WaU.  (U.  S.)  83,  96:  WeWa  v.  Pontotoc  li^slative  direction  was  fdlowed." 
County,  102  U.  8.  625;  Claibome  To  the  some  effect,  Dowa  c.  Elmwood, 
County  V.  Brooks,  111  U.  S.  400;  34  Fed.  Rep.  114;  South  St.  Paul  v. 
Young  V.  Clarandon  Township,  132  lAmpiwht  Bros.  Co.,  88  Fed.  Bep. 
U.  S.  340;   Provident  Life  A  Trust  Co.    449. 

e.  Mercer  County,  170  U.  8.  £93,  599.  Bonds  issued  payable  in  eleven  days 
The  fact  that  the  municipality  issuing  less  than  ten  yeara  from  their  date, 
the  bonds  is  desciib^  as  a  village,  under  a  statute  authonzing  the  issue 
when  it  is  properiy  a  city  under  the  of  bonds  pavable  in  not  less  than  ten 
statutes  of  the  State,  does  not  affect  yeais  from  date,  held  void  even  in  the 
the  ^idity  of  the  bonds  when  it  has  hands  of  a  (xwuiyiiie  purchaser.  People's 
been  reccwniied  b^  statute  as  a  Bank  v.  School  Dist.  No.  52, 3  N.  Dak. 
village  and  has  levied  and  collected  406.  Having  in  view  the  object  of 
taxes,  passed  ordinances,  and  other-  the  ten  year  Umit,  aad  the  fact  that 
wise  acted  as  a  village.  Cornell  municipal  taxes  are  levied  and  collected 
University  v,  Maumee,  w  Fed.  Rep.  annually  and  not  oftener,  mieht  not 
418.  See  also  State  v.  Penysburg,  14  the  court  have  well  decided  that  the 
Ohio  St.  472.  eleven  days  was  no  material  or  Bub- 

■  Bamum  v.  Okolona,  148  U.  8. 393;  stantial  departure  from  the  statute? 
Woodruff  V.  Oktdona,  67  Hiaa.  806.  Where  an  act  -provided  that  bonds 
Railroad  ud  bonds  maturing  from  should  be  payable  twenty  years  from 
eleven  to  seventeen  years  after  their  date  and  gave  the  township  the  option 
date  were  held  to  be  invalid  when  issued  to  call  in  and  pay  them  after  the  lapse 
under  a  statute  which  only  authorised  of  ten  yean,  the  fact  that  the  bonds 
an  issue  of  bonds  "not  to  extend  were  miade  payable  two  and  one-half 
beyond  ten  years  from  the  date  of  months  before  the  expiry  of  twenty 
issuance."  Bamum  v.  Okolona,  148  years  from  their  issue  did  not  in- 
U.  8.  393.  A  statute  authorizing  the  validate  the  bonds.  The  court  held 
issuance  of  bonds  provided  that  they  that  the  provision  relative  to  the  time 
should  be  payable  in  not  less  than  of  payment  was  directory  in  its  charac- 
flve  nor  more  than  thirty  years  from  ter  and  did  not  go  to  the  essence  of  the 
date.  Bonda  were  issued  <iat«d  Sept«m-  power  to  issue,  except  as  imposing  a 
ber  10,  1872,  and  made  payable  thirty  imitation  beyond  which  the  bonds 
years  from  October  15,  1872,  with  should  not  be  made  to  run.  Keamy 
mterest  thereon  from  October  15,  1872.  County  v.  Vandries,  115  Fed.  Rep.  866. 
When  actuallv  delivered  did  not  appear.  Where  there  is  no  express  declaration 
It  was  held  tnat,  as  they  were  payable  limiting  the  term,  a  statutoiy  require- 
thirty  years  from  the  date  they  began  ment  of  the  levy  of  a  five  per  cent  tax, 
to  bear  interest,  th^  were  practically  which  would  create  a  fund  sufficient  to 
thirty  year  bonds.  Rock  Creek  Town-  pay  off  the  bonds  issued  at  the  end  of 
ship  e.  Strong,  96  U.  S.  271.  The  court  twenty  years,  has  not  the  effect  of 
said,  "The  legal  effect  is  precisely  fixing  the  period  within  which  the 
what  it  would  have  been  had  the  data  bonds  must  mature,  and  bonds  ivill  not 
inserted  been  October  15  instead  of  be  held  invalid  because  they  mature  at 
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imports  a  seal,  and  the  word,  when  used  in  a  statute  authorizing  the 
issue  by  a  municipal  ccHporation  of  written  obligations  negotiable 
in  character,  means  specialties  or  writings  under  seal.'  But  the 
absence  of  a  seal  will  not  affect  the  validity  of  the  instruments  if 
they  were  intended  by  the  officers  to  be  bonds  and  the  statute  so 
denominates  the  securities  to  be  issued.'  In  every  issue  of  municipal 
bonds  it  is  necessary  that  preeederU  steps  should  be  taken  to  de- 
termine certain  essential  features  of  the  issue.  A  city  can  only  act 
through  its  designated  functionaries  or  agents,  and  these  must  d^ 
termine  within  the  statutory  authority  not  only  the  expediency  or 
necessity  of  the  issue,  but  also  such  matters  as  the  amount;  the 
rate  of  interest  which  they  shall  bear;   the  time  whoi  they  shaU 

yearly  interrola  begmmng  at  the  the  pleasure  of  the  comity  court,  it  was 
expiiy  of  twenty  years  from  the  d&te  hela  that  the  proper  course  was  for  the 
of  their  issue,  and  continuing  for  court,  before  the  laeue  of  the  bonds,  to 
eleven  years  thereafter.  Keith  County  fix  the  time  for  their  iedemi>tion  and 
«.  Qtizens  ^v.  &,  Loan  Asaoc.,  116  that  ita  action  in  fixing  the  time  as  at 
Fed.  Rep.  13.  The  provision  of  the  the  expiration  of  six  veara  and  within 
Georgia  Constitution  that  any  municipal  twenty  years  from  tne  date  of  their 
corpontion  which  may  incur  any  execution,  some  of  thero  falling  due  at 
bonded  debt  shall  provide  for  the  six  years  and  others  falling  due  each 
assessment  and  collection  of  an  annual  successive  year  thereafter  until  the 
tax  Bufficient  in  amount  to  pay  the  expiry  of  twenty  years,  was  correct, 
principal  and  interest  of  said  debt  The  court  said  that  by  the  use  of  the 
within  thirty  years  from  the  date  of  words  "the  pleasure  of  the  court"  the 
incurring  the  same,  is  held  to  give  a  statute  did  not  contemplate  that  the 
discretion  to  the  municipal  corporation  time  of  redemption  waa  to  be  left  un- 
to fix  the  maturity  of  the  principal  and  certain,  but  that  the  pleasure  was  to  be 
interest  of  the  bonds  at  any  time  within  exercised  and  the  time  fixed  before  the 
the  period  of  thirty  years.  Wilkens  v.  bonds  were  issued.  Turpin  v.  Uadison 
Waynesboro,  116  Ga.  359.  In  People's  County  Fiscal  Court,  105  Ky.  226. 
Nat.  Bank  v.  Ayer,  24  Ind.  App.  212,  Where  the  question  submitted  to  the 
it  was  held  that  a  statutory  proviaioil  electors  was  whether  the  city  should 
that  assessments  "may"  be  made  to  issue  bonds  maturing  in  not  less  than 
run  for  twentjr  years  and  that  bonda  fifteen  years  nor  more  than  thirty 
issued  to  antidpate  them  "may"  also  years,  the  principal  to  be  payable  in 
be  issued  payable  during  a  period  of  equal  annual  instalments,  it  was  held 
twenty  years,  was  directory  and  not  that  an  ordinance  providing  for  bonds 
mandatory,  and  that  the  aaseeamenta  payable  at  the  option  ol  the  city 
and  the  bonds  might  rum  for  a  period  of  fifteen  years  after  date  and  absolutely 
less  than  twenty  years.  due    and    payable    twenty-five    years 

Under  a  statute  providing  that  after  date  was  not  responsive  to  the 
bonds  may  be  issued  making  part  of  question  submitted.  Denver  v.  Hallett, 
them   mature  annually  and  running  34  Coio.  393. 

through  a  series  of  not  more  than  *  Koshkonong  v.  Burton,  104  U.  3. 
twenty  years  from  the  dates  (rf  their  668,  673;  Roiidot  v.  Rogers  Township, 
issuance,  bonds  of  a  i35,000  issue  are  99  Fed.  Rep.  202,  209. 
not  invalid  because  they  are  made  to  '  Draper  v.  Springport,  104  U.  S. 
mature  $100  in  each  year  for  nineteen  601 ;  Bernards  Township  v.  Stebl^ns, 
years  from  issuance  and  the  balance  of  109  U.  S.  341 ;  Rondot  v.  Rogen 
i33,100  at  the  end  of  twenty  years.  Township,  99  Fed.  Rep.  202,  209; 
Kemp  V.  Hazlehuret,  80  Uiss.  443.  D'Esterre  v.  New  York,  104  Fed.  Rep. 
Where  the  statute  provided  that  bonds  605,  609;  Solon  v.  WiUiamsburgh  Sav. 
were  to  run  not  more  than  thirty  years  Bank,  114  N.  Y.  122;  Thomburgh  v. 
and  to  be  redeemed  within  that  time  at  T^ler,  16  Tex.  (Sv.  App.  446. 
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become  payable;  the  time  when  redeemable;  and  the  purposes 
for  which  the  money  is  to  be  used.  What  the  statute  requires  the 
proceedings  for  the  issuance  of  the  bonds  to  fix  these  matters,  sub- 
stantial compliance  with  material  requirements  is  essential  to  the 
validity  of  the  issue  in  the  absence  of  estoppel.'    A  statute  pro- 


613.  admissible    to    suppl. 

Adoption  of  retolvtion  or  ordinanet.  Roudot  v.  Rogers  Township,  99  Fed. 
The  adoption  of  a  proper  rMolution  R«p.  202,  210;  School  Diet.  No.  2  v. 
providing  for  the  iaaue,  uid  the  vote  of  Clark,  90  Mich.  435.  See  also  ante, 
the  dectais  oa  the  question,  held  { &57  ;  Index,  Rtcorda  and  Doeumenta. 
essential  to  the  r^ularity  and  validity  Denomination.  A  statute  provided 
ot  the  issue.  Elyiia  Gas  ft  W.  Co.  v.  that  bonds  issued  under  it  should  be  of 
Elyiia,  57  Ohio  St.  374.  Under  a  three  several  denominatioosj  "the 
charter  requirement  that  funding  bonds  number  of  bonds  of  such  denommationa 
of  a  city  shall  be  issued  only  ^t«r  an  to  be  fixed  by  the  county  board." 
ordinance  therefor  shall  be  duly  passed.  Held  that  no  bond  could  be  issued  of 
such  bonds  issued  without  any  ordi-  any  other  denomination,  but  that  all 
nance  or  resolution  of  the  mayor  and  threedenominationsneednot  be  issued, 
council  an  void,  although  signed  by  Bingham  e.  Milwaulcee  County,  127 
the  mavor  and  attested  by  tbe  clerk   Wis.  344. 

under  tne  citv  seal.  Swan  v.  Arkansaa  Roie  of  interett.  When  the  statute 
City,  61  Fed.  Rep.  478.  When,  by  requires  the  resolution  authorizing  the 
statute,  the  power  to  issue  funding  issuance  of  bonds  to  specify  the  rate  of 
bonds  can  only  be  exercised  throiuE  interest  thereon,  a  resolution  which 
the  medium  of  an  ordinance,  lesom-  does  not  determine  the  rate  of  interest 
tions  purporting  to  confer  authority  which  the  bonds  shall  bear  is  fatally 
upon  tne  mayor  and  clerk  to  iaaue  the  defective.  Hillsborougb  County  v. 
bonds  are  invahd,  and  bonds  attempted  Henderson,  45  F1&.  356;  33  So.  Rep. 
to  be  issued  thereunder  are  void.  The  907,  Omission  of  rate  of  interest  from 
purchaser  of  the  bonds  is  bound  to  take  notice  of  election  held  fatal  to  pro- 
notice  oJF  the  defect  which  cannot  be  ceedings.  State  v.  Cascade  County 
cured  by  any  recital  contained  in  the  School  District,  15  Mont.  133.  A 
bond.  Edmmson  c.  Abilene,  7  Kan.  statutory  rei^uirement  that  the  reeolu- 
App.  305;  Index,  Ordinanett.  An  tion  authorizing  the  issue  of  bonds 
onunance  directing  an  issue  of  bonds  shall  determine  the  rate  of  interest  on 
which  declares  that  they  are  to  be  the  bonds  is  not  complied  with  by  a 
issued  and  the  proceeds  used  for  resolution  which  states  that  the  bonds 
VcorpoTSte  purposes"  is  sufficiently  shall  bear  interest  at  not  more  than 
definite  as  to  the  purposes  of  the  issue,  four  per  cent  per  annum.  Hillsborough 
Lussem  v.  Chic^^  Sanitary  Dist.,  192  County  v.  Henderson,  46  Fla.  358;  33 
ni.  404.  See  also  Wilson  v.  Chicago  So.  Rep.  997.  See  also  State  «.  Saline 
Board  of  Trustees,  133  III.  443.  A  County  Court,  45  Mo.  242;  Mercer 
statutory  requirement  that  an  ordi-  County  v.  Pittsbuigh  <t  E.  R.  Co.,  27 
nance  for  a  local  improvement  to  be  Pa.  St.  389.  Although  an  issue  of  bonds 
paid  for  with  bonds  strnll  prescribe  the  bearing  interest  at  six  per  cent  per 
form  '  c^  bonds,  is  complied  with  if  annum  has  been  authorised  by  a  vote, 
there  is  a  general  ordinance  prescribing  the  municipality  may  issue  bonds 
th^form  of  improvement  bonds  to  be  thereunder  bearing  any  less  rate  which 
issued  by  the  city  although  the  special  it  deems  advantageous.  Cleveland  v. 
ordinance  for  the  improvement  does  Spartanburg,  Si  S.  Car.  83.  When  the 
not  contain  any  provision  as  to  the  rate  of  interest  fixed  is  within  the 
form.  Jones  v.  Seattle,  19  Wash.  669.  statutory  limit,  the  time  at  which  it  is 
Delay  of  two  years  after  passage  of  to  bo  paid,  whether  annually  or  semi- 
ordioance  and  before  date  of  sale  does  annually,  is  within  the  discntion  of  tho 
not  affect  validity  of  bonds.  Holler  v.  municipal  authorities  in  the  absence  of 
CUvetton,  23  Tex,  Civ.  App.  693.  express  provision  to  the  contrary. 
If  the  cleric  of  the  municipality  fails  to  Derby  o.  Modesto,  104  Cal.  515,  523. 
keep    a    record    of    the    proceedings   If  under  authority  to  issue  bonds  with 
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Tided  that  railroad  aid  bonds  should  be  made  pajnable  to  "the 
railroad  company  and  assignees."  The  bonds  were  made  pa)«ble 
to  the  railroad  company  "or  bearer."  The  provision  was  held 
to  be  one  of  form  which  had  been  substantially  complied  with.'  If 
a  proviaion  or  stipulation  be  inserted  in  a  bond  which  is  void  because 
it  is  contrary  to  the  express  terms  of  the  enabling  act,  the  bonds, 
if  otherwise  valid,  are  not  affected  thereby,  but  will  he  read  as  if 
they  did  not  contain  the  invalid  provision.' 

eight  per  cent  interest,  bonds  be  ieaued  i«fiinding    bonds    should    beftr    date 

drawing  twelve  per  cent,  they  are  valid  May  1,  1884.     Bonds  iaaued  purauant 

and  bear  interert  at  the  statutory  rate,  thereto  were  not  delivered  until  Novem- 

Qumcy  v.  Warfieid,  25  111.  317.  ber  7,  1884,  and  the  municipal  officers 

Uevry.     That  uaurv  can  be  pred-  inserted  the  true  dat«.    It  was  held  that 

icated  of  a  sale  or  issue  by  a  corporation  their  validity  was  not  affected  thereby, 

of  its  aecurities,  see  Danville  «.  Suthei-  Lexington   v.    Union    Nat.    Book,   75 

lin,  20  Gratt.  (Va.)  555;  Lynchbuig  v.  Miss.  1.    Bonds  may,  by  ordinance,  be 

Norvell,  20Gratt.  (Va.)  201;  Clark  r.  directed   to  be  antedated,  eepeciaUy 

Dee  Hoinee,  18  Iowa,  190.  when  the  enabling  act  recogoues  the 

Place  of  payment.    Bonds  may  be  fact  that  thev  do  not  bear  the  dat«  of 

made  payable  outside  the  State,  in  their    sale    Dy  requiring    that    they 

the  absence  of  any  statutory  direction  shall  not   be   sold   for  leas   than    par 

to  the  contrary.    HOTer  v.  Muscatine,  and  accrued  interest.    Moller  v.  Gnl- 

1  WaU.  (U.  S.)  384;  Maddom.  Graham  veston,  23  Tex.  av.  App.  603.     See 

2  Met.  (Ky.)  Sfl.  But  in  lUinoii  it  has  also  Yesler  e.  Seattle,  1  Wash.  308. 
been  held  that,  in  the  absence  of  ex-  >  Supervisors  v.  Galbraith,  00  U.  S. 
pieea  power  to  otherwise  provide,  they  214.  Where  a  statute  provided  that 
must  be  made  payable  at  the  municipal  bonds  should  state  on  th^  face  "to 
treasury.  But  if  bonds  are  made  whom  issued"  but  also  provided  that 
payable  elsewhere,  they  are  not  void;  bonds  signed  by  the  proper  officers  and 
but  this  provision  is  of  no  effect.  John-  registered  by  tbe  county  clerk  would  be 
son  V.  Stark  County,  24  HI.  76;  Sher-  n^otiable  and  transferable  by  delivery, 
lock  V.  Winnetka,  68  111.  630-  Enfield  v.  it  was  held  that  making  bonds  pSTable 

Jordan,  110  U.  S.  680.    Under  the  pro-   "to  or  bearer"  was  a  sufficient 

visions  of  the  Califomia  Constitution  compliance  with  the  terms  of  tbe  State. 

that  all  moneys  belonging  to  or  col-  Finney  Co.  School  Diet.  e.  Gushing,  8 

lected  for  any  mimicipahty  shall  be  Kan.  App.  728.    A  statutory  provision 

immediately  deposited  with  the  treas-  directing  that  refunding  bonds  shall  be 

urer  to  the  credit  of  the  city  for  the  issued  ' '  to  the  holder  of  such  indebted' 

benefit   of   the   funds   to   which   they  neas  "is  complied  with  bv  issuing  bonds 

respectively    belong,    the    legislature  to  the  holder  of  the  indebtedness  which 

cannot  by  statute  authorize  m>nds  to  are  payable  to  bearer.    It  is  not  neces- 

be  made  payable  at  a  place  other  than  sary  that  the  bonds  be  miade  payable 

the  city  treasury.    Los  Angeles  v.  Teed,  to   the   holder   of   the   indebtedneas. 

112  Cal.  310.     See  also  Yamell  v.  Los  West  Plains  v.  Bage,  69  Fed.  Rep.  943. 

Angeles,  87  Cal.  603.     As  to  place  of  When  a  statute  requires  railroad  aid 


payment  of  bonds  the  Constitution  of   bonds  to  be  "executed  to"  the  railroad 

Ccdifomia  has  recently  been  amended,   company  and  "delivered  to  ihe  preei- 

!   when   payable.      Omission   of   dent    or    treasurer"    of    the    raflrmad 


a  has  recently  been  amended,  company  and  "delivered  to  ihe  p 

when   payable.      Omission   of  dent    or    treasurer"    of    the    rail:  _ 

time  when  payable  from  notice  of  eleo-  company,  the  validity  of  the  bonds  is 

tion  held  fatal  to  proceedings.    State  v.  not  affected  by  the  foci  that  they  are 

Cascade  Co.  School  IHstrict,  15  Hoot,  made  payable  to  bearer.    Lexington  o. 

133.  Union  Nat.  Bank,  76  Miss.  1. 

Time  wAen  redeenuMe.    Omission  of  '  Pontotoc  e.  Fulton,  79  Miss,  511. 

time  when  redeemable  from  notice  of  See  also  Howard  v.  W««tem  R.R.  Co., 

eletrtion    held    fatal    to    proceedings.  94  U.  S.  463.    Cjuincy  *.  Warfieid,  25 

State  V.  Cascade  Co.  School  I^rict,  15  111.  317  (bonds  issued  for  interest  in 

Mont.  133.  excess  of  statutory  ™te  held  valid  and 

Dtiie.      A    statute    directed    that  to  bear  interest  at  the  authoiised  or 
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g  890.  SUtDtory  B«quir«m«aU;  BtaUmwit  ot  Pnipoae  ot  laaae.  — 
A  statutory  requirement  that  bonds  issued  by  a  municipal  corpora- 
tion shall  express  wpon  their  face  the  purpose  for  which  they  are  issued 
is  reasonable,  and  is  one  of  which  the  purchaser  is  bound  to  take 
notice.  If  it  appears  on  their  face  that  the  bonds  are  issued  for  an 
illegal  purpose,  they  are  void ;  if,  notwithstanding  such  requirement, 
they  are  issued  without  any  purpose  appearing  upon  their  face, 
the  purchaser  takes  the  risk  of  their  being. issued  for  an  illegal  pur- 
pose;  and  if  that  proves  to  be  the  case,  they  are  as  void  as  if  he 
had  received  them  with  express  notice  of  their  illegahty.  Ordinarily 
the  recital  of  the  fact  that  the  bonds  were  issued  in  pursuance  of  a 
certain  ordinance  is  notice  that  they  were  issued  for  a  purpose  pro- 
vided in  such  ordinance,  and  the  city  is  estopped  to  show  against  a 
bona  pde  holder  for  value  the  fact  to  be  otherwise;  but  where  the 
statute  requires  such  purpose  to  be  stated  upon  the  face  of  the  bonds 
and  this  is  not  done,  it  is  no  answer  to  say  that  the  ordinance  au- 
thorized them  for  a  legal  purpose,  if  in  fact  they  were  issued  with- 
out consideration  and  for  a  different  purpose.'  Hence,  when  the 
statute  requires  the  purpose  to  be  stated,  it  is  an  essentia!  element, 
affecting  die  negotiability  of  the  bonds  and  their  freedom  from 
equitable  defences  in  the  hands  of  bona  fide  purchasers,  that  the 
purpose  be  adequately  stated  in  such  terms  as  to  comply  with  the 
requirements  of  the  legislature.* 

l^al  rate).     Wrong  pl&ce  of  payment  entitle  a  holder  of  bonds  issued  under 

does   not   invalidat«   bands   otherwise  the   act   which   do   not   contain   such 

legal.     Sherlock  t.  Winnetka,  6S  lU.  stipulation  on  their  face  to  the  benefit 

530;   Enfield  v.  Jordan,  119  U.  S.  680;  of  extraordinaiy  remedies  provided  by 

Scoland  CkiuDty  v.  Hill,  132  U.  S.  107.  the  sUtute.     Hubbert   v.  Campbells- 

'  Bamett  v.  Denison,  146  U.  8.  135,  viUe  Lumber  Co.,  191  U.  8.  70,  aff'g 


they  were  issued  to  take  up  former  they  were  issued  and  under  wbat 
bonds  of  a  certain  date  "as  provided  ordmance"  is  complied  with  when  the 
in  the  ordinance  (rf  asid  village,"  is  not  bonds  are  designated  "refunding 
&  cnnpliance  with  the  statute;  and  bemdt,"  specifying  the  date  of  tl^ 
when  there  is  no  valid  or  sufficient  ordinance  under  which  they  are  issued 
ordinance  authoiiiing  the  issuance  of  and  reciting  that  they  are  issued  to 
the  Ixinds,  the  refunding  bonds  are  procure  the  means  to  refund  and  ex- 
invalid  io  the  hands  of  a  purchaser,  tend  the  time  of  payment  of  certain 
U.  S.  Trust  Co,  V.  Mineral  Ridge,  104  outstanding  general  fund  bonds  of  a 
Fed.  Rep.  851.  Quaret  Where  a  statute  village,  which,  from  iia  limits  of  taxa- 
declares  that  bonds  to  be  issued  under  tion,  the  village  is  unable  to  pay^  at 
its  provisions  "shall  on  their  face  maturity.  It  is  not  necessary  in  issiung 
stipulate  that  the  holders  (A  any  of  such  refunding  bonds  to  go  beyond 
them  or  any  coupons  thereof  shall  be  the  immediate  pun>oses  and  recite  the 
entitled  to  the  remedies  for  the  coUec-  character  of  the  original  indebtedness 
Won  of  the  same"  provided  by  the  for  which  the  refunding  bonds  were 
statute,  a  compliance  with  the  condi-  issued.  Kent  v.  Dana,  100  Fed.  Rep. 
tions   of  the  statute  is  essential,   to  56.     See  tJso  Cadillac  v.  Woonsocket 
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(891.  Statotoiy  BvqnlmiwBt  ot  Popnbr  ToU.  —  Provi^on  re- 
quiring in  certain  cases  popular  sanction  before  iDcurring  indebted- 
ness is  remedial  and  protective  in  its  nature  and  objects.  It  insures 
publicity  and  discussion,  and  thus  prevents  hasty,  inconsiderate, 
or  secret  action  on  the  part  of  the  officials  of  the  municipaUty  and 
operates  as  a  check,  more  or  less  effective,  upon  the  creati(Hi  of 
improvident  and  extravagant  indebtedness.  It  ia  moreover  in 
accordance  with  the  principles  of  home-rule  and  of  local  self- 
government,  and  it  is  but  just  that  the  electorate  of  the  locality 
specially  affected  should  have  the  rig^t  to  determine  the  questicHi 
whether  it  is  expedient  to  incur  the  proposed  indebtedness  for 
the  proposed  object  The  general  value  of  requiring  a  popular 
sanction  is  undeniable,  but  experience  has  shown  that  it  is  not  a 
pfflTtoceo,' 

We  have  already  seen  that  the  constitutions  of  many  States  re- 
quire the  sanction  of  a  popular  vote  before  the  incurring  of  debt  * 
and  have  stated  die  result  of  the  decisions  founded  upon  these  con- 
stitutional provisions.  When  the  sanction  of  a  popular  vote  to  the 
incurring  of  debt,  or  an  issue  of  bonds,  is  prescribed  by  statute,  the 
validity  of  the  obligation  is  governed  by  similar  principles  as  are 
applied  in  the  case  of  the  constitutional  requirements.  A  statvion/ 
•provision,  that  the  incurring  of  debt,  or  the  borrowing  of  money  or  an 
issue  of  bonds  be  svbmiited  to  a  popular  vote,  must  be  svbstanliaUy 
complied  "with,  and  the  election  held  and  the  vote  given  substantiaUy 
in  the  form  prescribed  by  the  statute.  If  substantial  compliance 
in  material  respects  with  the  statute  has  not  been  made,  bonds 
issued  in  evidence  of  the  debt  are  invalid  in  the  absence  of  estoppeL* 

Inst,  for  Savings,  58  Fed.   Rep.  935.  sufficient    cle&meBs    tlie    purpoaa    for 

Under  sucli  Htatute,  also,  a  r^erence  wliich  it  ia  issued.  Jefferson  v.  Harehall 

to  the  ordinance  authoiiiing  the  issue  Nationtd  fiank,  17  Tex.  Civ.  App.  539- 
by  date  and  general  purport,  and  &         '  See  ari^,  chap.  i.    Index,  fudiona; 

etatement  that  tlie  bonds  are  issued  to  Majority;    VoUr  and  Voting. 
pajr  certain  indebtedness  of  the  village         '  Anle,  chapter   on   ConstitutioiutI 

incurred  in  the  improvement  thereof,  Limitations  of  Indebtedness,  f  213. 
is  st^cieot.    Clapp  v.  Marice  City,  111         '  Manhattan   Co.   v.    Ironwood,    74 

Fed.  Rep.   103.     A  statutory  require-  Fed.  Rep.  635;    Brown  v.  Iiwalla  Tp., 

ment  that  bonds  shall  state  the  pur-  86  Fed.  Hep.  261,  rev'g  81  Fed.  Rep. 

pose    for   which    they   are    issued    is  485;    Law  v.  San  Francisco,  144  CoL 

cufficiently  complied  with  if  they  show  384;    Murphy  v.  San  Luis  Obispo,  119 

upon   their   face   that   they  are   canal  Cal.  6Z4;   Epping  c.  Columbus,  117  Ga. 

bonds  issued  in  aid  of  tbe  construction  283;   Coffin  ».  Richards,  6  Idaho,  741 ; 

o'  a  canal.     Kdth  County  v.  Citizen's  Lewis   v.   Bourbon   County,    12    Kan. 

8av.  &  Loan  Assoc.,  116  Fed.  Rep.  13.  183;  Leavenworth  n.  Wilson,  69  Kan. 

A  bond  which  recites  that  it  is  a  eon-  74;  Ashland  v.  Culbertson,   103  Ky. 

tmidated  ifeW  bond  /or  oiOaUmding  in-  161;   44  S.   W.   lUp.   441;   Le  Toui^ 

dehtednea   and   cites  the  acta   of    the  neau  o.  Duluth,  85  Mum.  219;  Greene 

leeislature  and  the  ordinance  of  the  e.   Rienii,  87   Miss.   463;  Thon^utg 

city  authorizing  its  issue,  stat«a  with  v.  Scbocd  Kat.  No.  3,   175  Mo.  12; 
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Even  when  there  is  do  direction  as  to  the  form  In  which  the  question 
shall  be  submitted  to  the  voters,  it  ia  essential  that  it  be  submitted 
in  such  manner  as  to  enable  the  voters  inteUigently  to  express  their 
opinion  upon  it,  and  for  that  purpose  the  proposition  should  be 
submitted  to  them  separate  and  distinct  &om  any  other  proposal 

Mittag  V.  Park  Ridge,  61  N.  J.  Law  151 ;  baiiol9  ia  mandatorv,  sjid  if  not  com- 
Schultze  V.  Manchester  Tp.,  61  N.  J.  L.  plied  witb,  the  electioQ  ia  invalid. 
613;  Canandai^ua  v.  Hayes,  90  N.  V.  Murphjr  v.  San  Luis  Obispo,  119  CaL 
App.Div.  336;   vTadaworthD.  Concord,   624. 

133  N.  Car.  687 ;  Robinson  v.  Gold^-  Pwpote.  Where  the  statute  does 
boro,  136  N.  Car,  382;  Aaheville  o.  not  require  it,  it  ia  not  neceasaiy  that 
Webb,  134  N.  Car.  72;  Wibon  v.  the  propomtion  should  specify  the 
Florence,  39  8.  Car.  397;  and  see  also  purpoaefl  for  wliich  the  bonds  are  to  be 
Wilson  tr.  Florence,  40  3.  Car.  290;  issued.  Conilin  ti.  El  Paao  (Tex. 
Appleton  Waterworka  Co.  *.  Appleton,  Civ.  App.),  44  S.  W.  Rep.  879.  On 
116  Wis.  363.  the  other  hand  a  submiafflon  is  not 

The  Constitution  of  California  for-  invalidated  because  the  purpose  to 
bids  a  Nty  to  become  indebted  beyond  which  the  proceeds  of  the  bonds  are  to 
a  certiun  extent  without  the  assent  of  be  applied  is  stated  in  the  aubmiaaion. 
two-thirds  of  its  qualified  electora.  An  Louisville  v.  Board  of  Park  Com'rs,  112 
act  providing  for  the  refunding  of  Ky.  409;  65  S.  W.  Rep.  860. 
bonds  did  tioI  provide  for  the  svbmisHon  DenomiTusiion.  Where  the  statute 
of  the  quettion  to  voters,  and  it  was  con-  provides  that  bonds  shall  be  issued  in 
tended  that  the  act  was  therefore  un-  certain  denominations,  and  specifies  the 
constatutional.  The  court  held  that  rate  of  interest  and  their  duration,  a 
while  by  the  ConstituUoD  a  submisuoa  [>etition  and  proclamation  for  an  elec- 
must  tie  had,  it  did  not  necessarily  tion  are  not  void  which  fail  to  state  the 
follow  that  an  act  of  the  l^islature  on  denomination,  rate  of  interest,  or  when 
the  subject  muat  contain  that  require-  the  bonds  are  to  fall  due,  but  which 
ment.  It  was  sufficient  that,  by  any  specifically  mention  the  statute.  State 
k^lation,  authority  was  given  to  the  ti.  Topeka,  68  Kan.  172.  A  notice  of 
municipal  government  to  call  such  an  election  for  the  issuing  of  either  coupon 
election  and  that  the  election  was  or  renatered  bonds  does  not  invalidate 
actually  called  and  held.  The  court  the  election,  although  the  statute  onljr 
said  thitt  it  was  probable  that  the  con-  authorizes  an  isaue  of  coupon  bonds, 
atitutional  pravisioD  requiring  such  Blakey  v.  Montgomery,  144  Ala.  481. 
election  was  of  itself  auf&cient  authority  ftecord  of  ekmon.  An  election  ia  not 
to  the  municipality  for  holding  it.  rendered  invalid  because  the  require- 
L<M  Angeles  v.  Teed,  112  Cal.  319.  ment  of  the  statute  that  the  result  must 
Where  the  statute  prescribes  the  be  spread  upon  the  order  book  is  not 
nature  of  the  notice  to  be  pven  and  the  complied  with,  since  the  provision  is 
board  merely  orders  notice  to  be  merely  directory.  Turpin  v.  Madison 
posted,  without  fixing  a  date  for  the  County  Fiscal  Ckiurt,  106  Ky.  226. 
election,  the  clerk  of  the  board  has  no  Isrue  of  bond  ormetrued.  A  statute 
authority  to  supply  the  omiaaian.  requiring  the  submission  of  the  question 
Thombuig  p.  School  Dist.  No.  3,  176  of  future  isaues  to  the  vote  of  the 
Mo.  12.  When  the  statute  prescribes  qualified  taxpayers  doea  not  affect  the 
the  place  where  the  election  is  to  be  validity  of  Donds  which  have  been 
held,  the  voters  are  chaigeable  with  executed,  certified  by  the  Attorney- 
notice  thereof,  and  a  provision  for  a  General  and  r^atered  by  the  comp- 
special  notice  thereof  is  directory  only,  troller,  although  they  have  not  be^ 
A  failure  to  specify  the  place  in  the  sold  at  the  time  the  act  takea  effect,  as 
notice  doea  not  invalidate  the  election,  they  have  been  already  "issued"  within 
Wilsonc.  Pike  County,  144  Ala.  397;  39  the  contemplation  of  the  statute. 
8o.  Rep.  370.  Wliere  the  statute  Moller  v.  Galveston,  23  Tex.  Civ.  App. 
authorizes     cities    to    establiah    the  693. 

method  of  holding  the  electiooa  by  Propo»iiion»  or  gueatioru  hau>  mib- 
ordinance,  a  direction  in  an  ordinance  miUed,  etc  Where  several  propositions 
specifying  the  manner  of  Tnarking  the   have  been  separately  submitted,   the 
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which  is  not  germaDe  to  the  questbn  upon  which  a  rote  is  desired.' 
Where  the  statute  requires  the  proposition  to  "specify"  or  to  "deaig- 


received  the  re<juisite  number  of  votes.  Kan.  74.  But  in  State  v.  Allen  178 
Law  V.  San  Franciaco,  144  Cal.  384.  Mo.  665,  a  proportion  to  increase  the 
The  question  submitted  waa,  whether  debt  by  ismiing  bonds  for  the  puipcae 
the  city  should  issue  bonds  "maturing  of  conatructine,  m^ntaining,  and  oper- 
in  not  lesa  than  fifteen  years  nor  more  ating,  or  purchasing,  andectric  %ht 
than  thirty  years,"  the  principal  to  be  plant,  was  held  to  be  single  and  the 
payable  in  instalments  commencing  contention  that  it  constituted  two 
the  year  following  the  issuance  of  the  propositiona,  which  being  submitted 
bonos.  ^  The  Constitution  required  tliat  together  made  it  impoasilile  for  any 
a  idnking  fund  should  be  created  voter  by  his  vote  to  say  which  of  the 
sufficient  to  extinguish  the  principal  of  two  propositions  he  favored  or  opposed, 
the  debt  witliin  fifteen  years  but  not  was  held  to  be  without  merit.  Sub- 
leas  than  ten  years.  Held  that  on  mission  by  ordinance  of  the  question  of 
affirmative  vote  did  not  authorize  the  purchasing  an  existing  water  works 
Issue  of  bonds  payable  at  the  option  of  and  light  plant  and  providing  for  thor 
the  city  fifteen  years  aft«T  date,  and  extension  is  the  submission  of  a  sin^ 
absolutely  in  twenty-five  years;  that  question  to  the  voters.  State  v.  Allen, 
the  fact  that  the  ordinance  provided  1S3  Mo.  283.  Erection  of  a  county 
for  a  sinking  fund  did  not  provide  for  building  on  a  specified  site  and  the 
annual  payments  as  required  by  the  issuing  of  bonds  therefor  do  not  con- 
vote,  but  that  bonds  payable  in  annual  stjtute  more  than  one  subject  or  thing, 
instalments  in  fifteen  years  complied  and  may  be  submitted  jointly.  Site, 
with  the  requirements  of  both  the  vote  construction,  cost,  and  credit  areparts 
and  the  Constitution.  Denver  tr.  of  one  proposilion.  Hubbard  o.  Wood- 
Eallett,  34  Colo.  393.  sum,  87  He.  88.    To  the  same  effect, 

'  Farmers  Loan  A  Trust  Co.  v.  T.inn  v.  Omaha,  76  Neb.  562;  107 
Bioax  Falls,  131  Fed.  Rep.  890  r«-  N.  W.  Itep-  983.  The  quesUoo  of 
versed  in  Sioux  Falls  v.  Farmers  Loan  authorizing  an  issue  ot  bonds  tor  "a 
and  Tnist  Co.,  136  Fed.  Rep.  721;  water  works  and  electric  light  plant" 
Leavenworth  v.  Wilson,  69  Kan.  74;  held  to  contain  only  one  proposition. 
State  t>.  Allen,  186  Mo.  673-  Elyria  Gas  because  relating  to  one  plant  only;  but 
ft  Water  Oo.  V.  Elyria,  57  Ohio  St.  374 ;  opinion  eipreesod  that  the  better  course 
In  re  Bloomsbuig  Town  Election,  4  Pa.  would  be  to  submit  the  question  of 
DUt.  671;  McBryde  v.  Montesano,  7  providing  "a  conAined  water  works 
Wash.eS.  See  also  Petroeo.  Vancouver,  and  electric  light  plant."  State  v. 
13  Wash.  423.  An  election  for  the  Wilder,  200  Mo.  97.  See  also  to  the 
double  purpose  of  "aeuxrage  arid  othtr  some  effect  Kemp  v.  Hazelhurst,  80 
public  improvemeTUi "  whicQ  have  been  Miss.  443.  The  construction  of  a  city 
passed  upon  adversely  does  not  pre-  hall  and  the  improvement  of  the  water 
vent  the  submission  to  a  subsequent  worica  and  light  plant  ar«  distinct 
election  for  the  single  purpose  ol  "a  propcM^ans  and  must  be  sn»rately 
^stem  of  sewerage."  Robinson  tr,  submitted.  State  v.  Allen,  186  Ma 
Goldsboro,  122  N.  (Sir.  211.  673. 

In  Elyna  Gas  &  Water  Co.  v.  Elyria,  In  Truelsen  v.  Duluth,  61  Mnn.  48, 
67  Ohio  St.  374,  it  was  held  that  under  the  statute  authotiied  the  city  to  issue 
a  statute  authorizing^  the  submission  of  bonds  for  the  purpose  of  erecting  and 
the  question  of  issuing  bonds  for  the  maintaining  suitable  water  and  light 
"erection  or  purchase  of  water  worlu,"  plants,  or  lor  purchasing  any  water  or 
a  proposition  for  "the  purchase  and  light  plant  in  operation  in  the  city. 
erection  of  water  works      was  unau-   The  court  held  that  the  proposition  to 


..'  The  court  held  that  the  proposition  to 

thorized,  ance  the  purchase  of  water  erect  or  purchase  both  pWts  might 

woiks   necessarily   implies   that    they  and  could  go  hand  In  hand,  be  acted  on 

have  already  been  erected  and  are  a  together  in  the  council  and  at  the  polls, 

present  eiisUng  property,  the  subject  and  be  treated  throughout  as  ii  the 

of  sale  and  purchase,  white  the  erection  erection  or  purchase  of  one  actually 

of  water  works  con  only  have  reference  involved  and  made  necessary  the  erec- 

to  thor  future  construction,  and  thus  tdon  or  purehaae  of  the  other.    Thia 
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nate"  die  amount  of  the  iatue,  this  must  be  definitely  stated,  and  a 
proposition  for  an  issue  to  an  amount  not  exceeding  a  certain  sum 
b  Dot  sufficient.  The  same  rule  applies  to  the  petition  for  an  issue 
and  to  the  notice  of  an  election.  Where,  however,  the  statute  is 
silent  on  the  subject,  or  merely  authorizes  a  proposition  for  an  issue 
"to  the  amount"  or  "to  the  extait  of "  or  "not exceeding"  a  certain 
sum,  the  rule  is  otherwise.^ 

case  was  followed  in  Janeway  v.  thiluth,  prohibiting  more  than  one  subject  to 

65  Hinn.   292.     And  in   Baumann  v.  be  submitted  at  an  election  was  im- 

Duluth,  67  Minn.  283,  a  ballot  under  pliedly  repealed  by  the  Constitution 

the  B&mo  Btatute,  cojUainirig  three  propo-  and   subsequent  l^;islation,  and   that 

titions,  (1)  for  the  purpose  of  erecting  bonds  issued  by  a  city  pursuant  to 

or  purchasing  a  water  and  light  plant ;  three  separate  ordinaucea  voted  upon 

(2)  for  the  purpose  of  purchasing  a  at  one  election  for  street  improvements, 

water  and  li^ht  plant;   (3)  for  the  pur-  the  erection  of  a.  city  ho^tal  and  a 

pose  of  erecting  a  water  and  light  plant,  market  house,  were  valid.    Woolfolk  v. 

was  sustained,  the  court  merely  hold-  Faducah  (Ky.),  80  S.  W.  Rep.   186. 

in^  that  the  second  and  third  ^ropo-  Under  a  statute    requiring  the    sub- 

mtions   were    competing   propositions,  mission   to   vote   of    the   question   of 

and  that  an  elector  could  vote  against  issiung  bonds,  held  that  resolution  and 

both,  but  not  in  favor  of  both.     The  notice  of  election  were  sufficient  when 

quesUon  whether  or  not  the  first  propo-  they  simply  submitted  question  of  is- 

sition  was  independent  and  operative  suing  bonds  not  exceetUng  a  specified 

to  authorize  the  issue  of  bonds  for  the  sum  and  were  not  defective  for  failure 

purposeof  either  erecting  or  purchasing  to   state   the   number   of   bonds,    the 

a  water  and  light  plant  as  the  common  term,  or  the   rate   of  interest.     Ar- 

council  might  elect,  was  not  involved  buckle  v.  McEJnn^  (Ky.),  97  S.  W. 

in  the  app^,  and  the  court  expressed  Rep.  408. 

no  opimon  upon  it.     Submission  of       '  Canandugua  V.  Hayes,  90  N.  Y. 

question  of  issuing  bonds  for  construe-  App.   Div.   336.      In   State   v.   Stdine 

tion  of  "two  public  wagon  roads  in  County  Court,  15  Mo.  242,  authority 

said   county  "   Iteld   to   be   sufficiently  wsa  given  by  the  statute  for  an  issue 

Tcific  under  statute  requiring  order  of   bonds   "not   exceeding    170^000," 

BupervisoTs  to  "niecify  the  partio-  the  vote  of  the  necessary  majonty  of 

ular  purposes"  for  which  the  indebted-  taxpayers  to  specify  the  amount.    The 

nessis  to  be  created  and  to  submit  pro-  order  of  the  county  court  submitting 

posal  to  a  vote.     People  v.  Counts,  89  the    question    called    upon    the    tax- 

Cal.  15;   26  Fac.  Rep.  612.     An  act  payers  to  decide,  not  whether  there 

provided  that  it  should  be  wilawjid  should  be  a  subscription  of  S70,000 

to  submit  inor«  than  one  propotition  for  or  any  other  specific  sum,  but  for  or 

deciaon  at  any  one  election,  and  that  against  ah  issue  to  "an  amount  not 

toy   tax,   Ac.,    vat«d   at   an   election  exceeding  170,000,"   leaving  the  pre- 

wneie  more  than   one  (question  was  cise  amount  undetermined.     It   was 

voted  upon  should  be  void.     At  that  held  that  bonds  issued  in  pursuance  of 

time  counties  and  cities  were  permitted  the  vote  were  invalid.     A  statute  au-. 

by  statute  to  become  indebt^  by  vote  thorizing  the  grand  jury  of  a  county 

for  many  things,  including  aid  t<>  rail'  to  deaiffnate  the  amount  of  a  proposed 

roads  to  an  almosf  unlimited  extent.  subBcription  to  stock  was  held  not  to 

The    Constitution    Bubsec^uently    pro-  be  complied  with  by  a  presentment  of 

bibited  counties  or  municipalities  ren-  the    grand    jur^    recommending    the 

dering  aid  to  any  corporation  or  privata  county  commissioners  to  subscribe  to 

enterprise.      In    consequence    of    this  stock   "to  an   amount  not  exceeding 

Erotubition  the  legislature  by  general  SISO.OOO."     Hercer  County  v.   Pitts- 

.ws  provided  for  what  purpiMe,  and  buTKO  E.  R.  Co.,  27  Pa.  389,  distin- 

how  bonded  indebtedness  might   be  guisned  in  Mercer  County  v.  Hackett, 

incurred    by    cities    whicb    excluded  I  Wall,  (U.  S.)  83.    To  the  same  effect 

every  other  method  formeriy  allowed,  is  SohulUe  v.  Hanohester,  61  N.  J.  L. 

It  was  held,  therefore,  that  the  act  513.      Under    an    act    requiring    the 
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Requisite  majorittf,  whatf  A  requirement  that  the  issue  of 
bonda  shall  be  approved  by  a  majority  of  the  voters  "voting  at  an 
election"  is  usually  held  to  be  compUed  with  if  the  specified 
majority  of  the  votes  cast  at  the  election  be  cast  in  its  favor. 
It  is  not  required  that  the  proposal  receive  the  assent  of  the 
specified  majority  of  the  entire  number  of  the  voters  within  the 
municipality.'  It  has  also  usually  been  held  that  "a  majority  of  the 
voters  voting"  at  the  election  means  a  majority  of  voters  voting  on 
the  proposition  in  question,  and  not  a  majority  of  those  voting  on 
that  and  other  propositions.*    In  other  cases  where  the  requirement 

amount  to  be  appropriated  to  be  speci-  sum.      The   court   coasidet«d   that   it 

fied  in  the  petition  asking  for  an  laau-  carried   authority   to   issue   bonds   to 

ance  of  bonds  and  in  the  notice  of  the  tliat  amount  if  ceceMa^.      In   Wells 

election,  a  petition  asldng  for  the  is-  v.  Sioux  Falls,  16  S.  Dak.  547,  whera 

suance   of  a.   specified   per   cerUiiin   of  no  statutory  provision  is  mentioned, 

taxable  property  and  a  notice  of  eleo-  a  proposition  authoiiiing  the  issue  of 

tioa  in  the  same  terms  were  held  de-  bonds   "to   the   extent   of   $210,000" 

fective  and  invtjid.    Cincinnati  W.  &  was  held  to  confer  authority  to  issue 

M.  R.  Co.  V.  Wells,  39  Ind.  539;    De-  bonds  to  the  extent  of  $50,000,  espe- 

troit  E.  R.  ft  I.  R.  Co.  n.  Bearss,  39  cially  as  it  appeared  that  the  munici- 

Ind.  £98.    And  a  petition  under  an  act  pality  intended  to  issue  the  remainder 

requiring  the  petition  to  specify  the  of  the  amount  authorised  as  might 

amount  of  bonds  to  be  issued  which  be   required. 

requested  an  issue  of  bonds  not  ex-  A  statutory  provision  as  to  onxmnf 

ceeding  S5000,  was  held  insuScient  in  of  the  issue  is  mandatory,  but  it  seems 

Schultze  v.  Majichest«r  Townslup,  61  to  be  otherwise  as  to  the  denomirtation 

N.  J.  L.  513.    Notice  of  election  as  to  of  the  bonds.    Under  a  statute  lequir- 

the  issue  of  125,000  of  bonds,   "not  ing  the  ordinance  to  state  the  "number 

more  than"  120,000  to  be  issued  for  and  character"  of  the  bonds,  an  ordi* 

erecting  a  school-house  and  "  not  more  uance  submitting  to   an  election  tbo 

than"   15000   for  wat«r  and   lighting  question  of  issuing  fifty  bonds  of  the 

purposes,  "and  the  surplus,  if  any,  to  denomination  of  S500  each,  and  a  vot« 

be  used  by  the  mayor  and  council  in  in  favor  thereof,  a  subsequent  change 

such   manner   as   tney   may   see   fit"  of  the  number  of  bonds  to  forty  bonds 

does  not  comply  with  a.  statutory  re-  of  $500  each,  and  twenty  bonds  of  $250 

quiremeat  that  the  notice  shall  "specify  each,  does  not  aSect  the  essence  of  the 

what  amount  of  bonds  is  to  be  issued  thing  to  be  done,  and  bonds  so  issued 

and  for  what  purposes."     Smith  v.  are    valid    and    binding    obligations. 

Dublin,  113  Ga.  833.  Derby  ft  Co.  v.  Modesto,  104  CaL  515, 

Where  the  statute  authorized  an  523. 

issue  "to  the  amount"   specified,  it  *  Law  v,  San  Francisco,  144  CaL 

was   held    that   the    words    "to   the  384;  Ashland  v.  Culbertson,  103  Ey. 

amount"  meant  antj  anumnl  not  es-  161;   44  S.   W.   Hep.   441;   State   p. 

cetdvng  the  sum  limited,  and  that  an  Rube,  24  Nev.  251;  McLean  v.  Valley 

issue  might  be  made  for  a  less  amount  Ckiunty,   74   Fed.   Rep.   389;   Murphy 

than  the  vot«  authorized.     Bauer  v.  v.  Lor«  Branch  (N.  J.),  61  Atl.  Rep. 

School  Dist.,  78  Mo.  App.  442.    Where  593;    Rome    v.     Whitcstown    Water 

the  statute  does  not  require  the  amount  Works  Co.,  113  N.  Y.  App,  Div,  547, 

of  the  issue  to  be  fixed,  it  has  been  held  aff'd  187  N.  Y.  542.     See  further  as 

that  the  proposition  is  sufficiently  defi-  to    what    constitutes    a    majority    of 

nite  If  it  fixes  the  maximum  amount  to  the    voters,    anU,    |  383,   where  the 

be  issued.    Chicago,  R.  ft  Q.  R.  Co.  v.  authoiities    are    cdUated    and    fully 

Wilber,   63   Neb.   624.      In   Knight  n.  examined. 

West  Union,  45  W.  Va.  194,  an  ordi-  '  Murphy  v.  Long  Branch  Qf.  J.), 

nance  authorizing  the  issue  to  an  ex-  61    Atl.    Rep.   593;    Fox  v.   Seattle. 

tent  not  exceeding  $0000  was  held  to  43  Wash.  74.    See  also  Armour  Bro. 

be  equivalent  to  one  fixing  it  at  that  Banking  Co.  v.  Finney  County,  41  Fed. 
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is  that  the  issue  be  approved  by  a  prescribed  majority  of  the  qualified 
voters  of  the  municipality,  or  other  language  of  similar  import,  the 
decisions  usually  hold  that  a  vote  of  the  majority  of  all  the  quali&ed 
voters  of  the  municipality  is  not  required,  but  only  the  requisite 
majority  of  the  qualified  voters  voting  at  the  election.'  When  the 
statute  specifies  the  nature  of  the  election  at  which  the  question 
shall  be  submitted,  e.g.,  a  general  election  or  a  special  election,, 
for  the  purpose,  it  can  only  be  submitted  at  an  election  of  the  idnd 
specified  in  the  statute  and  held  in  conform!^  with  the  statutory 
requirements.'     When  the  nature  of  the  election  is  not  specified  by 

Rep.  321.  Contra,  holdiag  that  the  counted  upon  the  queetion  whether 
leqtusite  majority  of  ail  the  votea  cast  the  recommendation  to  issue  Iwnds 
at  the  election  la  required.  Law  n.  had  been  approved  or  not,  still  in  view 
^n  Fmnciaco,  144  Cal.  3S4 ;  Bryan  v.  of  the  fact  that  the  language  used  in 
Lincoln,  50  Neb.  620;  State  v.  Benton,  that  section  must  have  been  deemed 
29  Neb.  400.  to  have  been  used  nith  the  election 

In  Potter  tt.  Lunhart,  44  Fla.  647.  law  in  the  l^islative  mind,  the  words, 
the  words  "m^ority  of  the  registerea  "a  majority  of  the  voters  voting  at  the 
voters"  occurring  m  an  act  dealing  election,"  as  used  in  the  section  of  the 
with  the  powers  and  duties  of  county  charl«r,  meant  a  majority  of  such 
commissioners  to  issue  bonds,  taken  voters  as  voted  upon  auoti  proposi- 
in  connection  with  another  section  au*  tdon.  Uurphy  n.  Long  Branch  (N.  J.), 
thorizing  the  county  commiasioaers  to  61  Atl.  Rep.  593. 
issue  bonds  with  the  sanction  of  a  >  St.  Joseph  Township  e.  Rogets,  16 
"majority  of  the  votes  cast  upon  the  Wall.  (U.  a.)  644;  Caes  County  v. 
subject,''^  were  held  to  mean  a  majority  Johnston,  95  U.  S.  360;  Carroll  County 
of  the  votes  cast  upon  the  subject,  v.  Smith,  111  U.  S.  556;  Cronlv  v. 
The  court  sud :  "The  general  common-  Tucson,  6  Arii.  235.  Contra,  HawldnB 
law  rule  is  that  where  the  electoral  v.  CajroU  County,  50  Miss.  735. 
body  is  indefinite  the  majoritv  is  esti-  It  is  no  ground  of  objection  that 
mated  upon  the  basis  of  tae  total  several  unqualified  voters  were  allowed 
number  of  votes  cast,  and  not  uijon  to  vote  if  without  their  votes  the  requi- 
the  baus  of  the  number  of  votea  which  site  number  of  the  roistered  voters  re- 
might  lawfully  have  been  cast  if  the  main.  Epping  v.  Columbus,  117  Oa. 
persons  entitled  to  vote  had  choaen  to  263.  lU^iistration  list  -prinvi  facie 
cast  their  votes,  and  under  this  rule  evidence  of  who  constitute  qualified 
the  majority  of  votes  cast  should  de-  electors.  Claybroolt  e.  Rockingham 
tennine  the  question."  See  also  Pickett  County,  H7  N.  Car.  456.  A  provision 
v.  RuBseU,  42  Fla.  116,  634.  Where  an  in  a  village  charter  ■prexcrUnng  other 
act  providing  for  the  submission  of  an  qualifieationa  for  voUra  at  an  election 
issue  of  bonds  required  the  approval  upon  a  proposition  to  raise  money  for 
of  "a  majoritv  of  the  voters  voting  at  villafre  purposes  than  those  prescribed 
such  election"  and  the  general  election  by  the  Constitution  for  the  ri^bt  to 
law  provided  that  where  the  approval  exercise  the  franchise  of  voting  at 
of  a  majority  of  the  legal  voters  of  the  general  elections,  is  constitutional. 
State  was  required,  the  meaning  of  the  Spitier  r.  Fulton,  33  N.  Y.  Misc.  257. 
words  "l^al  voters"  was  "persons  In  Mitgwippi,  registration  of  the 
entitled  to  vote  and  who  do  vote  at  the  voter  was  held  to  be,  by  statute,  an 
tjme  and  in  the  manner  prescribed  in  essential  prerequisite  of  the  risht  to 
and  by  such  statute  upon  the  queetion  vote,  or  qualification  of  the  elector, 
or  propositions  submitted,"  the  court  Greene  n.  Rienzi.  87  Miss.  463.  See 
held  that  while,  if  the  charter  provision  also  Bew  v.  State,  71  Miss.  1. 
for  submisdon  stood  alone,  it  might  *  Manhattan  Co.  v.  Ironwood,  74 
not  be  free  from  doubt  whether  persons  Fed.  Rep.  ^5;  Canandaigua  v.  Hayes, 
who  did  not  vote  upon  the  proposition  90  N.  Y.  App,  Div.  336.  Where  an  act 
submitted  at  the  election,  though  vot-  conferred  the  power  to  initiate  pro- 
ing  upon  other  qurations,  could   be  ceedinga  for  the  issue  of  bonds  on 
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the  statute,  the  g^ieral  election  laws  may  be  resortal  to  to  supply  the 
omission.'  When  there  has  been  a  substantial  compliance  with  the 
requirements  of  the  law,  regulating  the  manner  in  which  electbns 
to  pass  upon  an  issue  of  bonds  shall  be  held,  and  it  appears  that 
there  has  been  a  fair  election  thereunder,  the  election  will  not  be 
affected  by  technical  irregularities,  and  this  rule  has  been  hetd  to 
apply  to  the  time  and  manner  of  the  publication  of  the  notice.' 

§892.  Form;  Madlnm  <d  Vajmaat. — Express  power  to  issue 
negotiable  bonds,  in  the  absence  of  l^;islative  restriction,  leaves 
something  to  the  discretion  of  the  borrowing  municipality.  The 
bonds  are  to  be  offered  and  disposed  of  in  a  market  in  which  there 
is  current  viore  than  one  circvlating  jnedium,  of  which  one  is  re- 
garded as  more  stable  and  less  subject  to  fluctuation  than  any  other. 
In  which  medium  the  bonds  shall  be  payable,  if  there  is  no  legisla- 
tive restraint,  is  purely  a  matter  of  contract,  which  is  entrusted  to 
the  discretion  of  the  borrower,  who  can  adopt  advantageous  terms. 
Hence,  under  such  an  authority,  the  mimicipality  may  issue  bonds 
payable  in  geM  coin  of  the  UnUed  States  of  the  then  present  stand- 
ard of  weight  and  fineness;  or  if  it  chooses  payable  in  the  lawful 
money  of  the  United  States.' 

officials  to  be  choaen  at  an  election  to  authoiiied  to  prescribe   the  method. 

be  held  on  a  certain  date  and  directed  Highland  Park  v.  McAlpine,  117  Hich. 

these  officials  to  submit  the  question  666.     A*  to  ruffuMnc;/  of  publication  of 

to  a  vote,  bonds,  which  recited  that  notice,  see  Cleveland  «.  Spartanburg, 

they  were  issued  pureuant  to  a  vote  63    8.    Car.    83;      Higbiand    Park    r. 

of  the  qualified  etectora  held  on  the  HcAlpine,  117  Hich.  666.      As  to  bond 

date  prescribed  for  the  election  of  the  elections,  notice,    majority    required, 

officials,  show  on  their  face  that  they  Ax.,  see  atM,  j  383.  Index,  EUctiont; 

were   not   legally   authorized  and   are  Majority:  Voter  and  Votirtg. 
invalid.    Manhattan  Co.  v.  Ironwood,        *  WoodniS  0.  Hissisaippi,  162  U.  S. 

74  Fed.  Rep.  53S.  291,   rev'g^fl6   Miss.   296;     Pollard  v. 

'  Union  Bank  n.  Oxford,  116  N.  Car.  Pleasant  Hill,  3  Dillon,  195;    Young 

339.  V.  Montgomery  4  E.  R.  Co.,  2  Woods, 

'  Knox   County   v.    Aspinwall,   21  606;    Mooro  v.  Walla  Walla,  60  Fed. 

How.  (U.  S.)  539;    Brown  v.  Ingalls  Rep.  961;  Judson  v.  Bessemer,  87  Ala. 

Tp.,   86    Fed.    Rep.    261;     Blakey   v.  240;    Skinner  v.  Santa  Rosa,  107  Cal. 

Montgomery,  144  Ala.    481;    39   So.  464;   Muiphy  e.  San  Luis  Obispa,  119 

Rep.  745;  Eppingti.  Columbus,  117Ga.  CW.    624;     Hillsborough    County    v. 

263;  JanetvayT.  Duluth,  65Uinn.  292;  Henderson,  45  Fla.  356;    33  So.  Rep. 

Bute  V.  Allen,  178  Mo.  558;   Bauer  v.  997;  Heilbron  v.  Cuthbert,  96  Ga.  312; 

School  Dist.  No.  127,  78  Mo.  App.  442;  Farson.  Leach  &  Co.  t>.  Com'rs  of  Sink- 

"  ■  '  .   Collingsnood   (N.   J.),   69  ing   Fund,   97   Ky.    119;     Winston  v. 


notice,  see  Brown  V.  Ingalls  Tp.,  81  Fed.  County,    16    Wash.    88;      Kenyon    v. 

Rep.  485;    Woodall  t>.  Adef,  122  Ga.  Spokane,  17  Wash.  57.     Contra,  On- 

30f ;    Kline  o.   Streator,   78  111.  App.  cinnati  v.  Anderson,  6  Ohio  C.  D.  594; 

42;  Fletcher  v.  Collingswood  (N.  J.),  Burnett  t>.  Maloney,  97  Tenn.  G97. 
69  Atl.  Rep.  90:    State  v.  Allen,  178        In    Woodruff    v.    MiBsiwippi,    162 

Ho.    558.       Where   law    ia   silent  as  U.  S.  291,  rev'g  66  Hiss.  298,  the  State 

to  notice,  the  common  council   held  levee  board,  under  statutoiy  author^ 
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$  893.  Improrement  Bonds  pKyftblo  bom  Asiosnno&t  onlr-  — 
Contracts  by  municipalities  for  the  cooatructioD  of  improvements 
which  by  their  terms  are  to  be  paid  only  from  the  proceeds  of  a 
special  assessment  have  long  been  known  and  recognized.  The 
rights  and  liabilities  of  the  municipality  thereunder  are  discussed 
elsewhere.'  The  magnitude  of  the  burden  frequently  imposed  upon 
property  benefited  by  the  improvement  led  to  the  adoption  of  the 
practice  of  making  the  assessment  payable  in  instalments  over  a 
term  of  years,  the  object  being  to  listen  the  immediate  obligation 
upon  the  property  owner.  This  practice  resulted  in  postponing  the 
payment  of  the  contractor,  and  for  his  benefit,  certificates  or  warravia 
of  the  municipahty  were  at  first  issued  for  the  amount  payable  to  . 
him,  which  specified  upon  their  face  that  they  were  to  be  payable  ^ 
only  from  the  fund  created  by  the  assessment.  These  certificates 
or  warrants  the  contractor  would  dispose  of  to  persons  who  had 
given  him  credit  or  to  purchasers,  and  to  facilitate  their  disposition, 
the  practice  arose  of  issuing  instruments  in  the  form  of  bonds,  which 
purported  to  be  the  promise  of  the  municipality  to  pay  to  the  con- 
tractor  or  bis  order  or  to  bearer  a  specified  sum  from  the  fund  arising 
from  the  assessment  for  the  improvement  and  not  otherwise.    Similar 


gold  coin  of  the  United  States  declared  o 

of  America,  which  said  gum"  the  board  enforced  o  .  „ _ 

bound  itaelf  to  pay.    The  coupons  were  or  currency,  when  that  \a  estabUnhed 

made  payable    "in    curreac^."     The  or  recognised  by  the  governnient.    And 

Supreme    Court    of    UiEsissijipi    coa-  any  acts  by  State  autboiity  impairing 

atrued  the  bonds  as  obligations  pay-  or  leeaening  the  validity  or  negotiabif 

able  in  gold  coin,  and  held  that  the  ity  of  obligationa  thus  made  payable 

Btatutoiy  power  to  borrow,  which  con-  in  gold  com  are  violative  of  tne  laws 

tained  no  proviaoQ  or  teetriction  as  to  andCootrtitution  of  the  United  States." 

the  medium  of  payment,  did  not  au-  Interest-bearing  warrants    issued    for 

thoriie  the  board  to  borrow  gold  coin  money  borrowed  for  the  construction 

or  issue  bonds  acknowledging  the  re-  of  water  works  and  payable  from  the 

c^pt  thereof  and  agreeing  to  pay  in  revenues  of  the  system  may  also  be 

tbe  same  metUum,  and  that  the  bonds  made  payable  in  gold  coin,   although 

ware  void  for  want  of  power  in  that  the  revenues  are  not  payable  in  that 

particular.    The  Supreme  Court  of  the  medium.      Kenyon    c.    Spokane,    17 

United  States  held,  in  an  of^nion  by  Wash.  57.     A  statutory  provision  that 

Fulitr,  C.  J.,  that  the  bonds  wete  le-  bonds  "shall  be  payable  in  gold  ctnn 

eally  solvable  in  the  money  of  the  or  lawful  money  of  tbe  United  Stat^," 

United   States,    whatever   its   descrip-  confers  power  on  the  municipality  to 

tion,  and  not  in  any;  particular  kind  make  them  payable  in  gold  coin  onlv- 

of  medium,  and  that  it  was  impossible  It  does  not  require  that  the  bonds 

to  hdd  that  they  were  vend  because  should  express  the  alternative  method 

of    wEutt    of    power    to    issue    them,  of    payment.      Murphy   v.    San    Luis 

Field,  }.,  concurred  in  an  opinion,  in  Obispo,  U9  Cal.  624. 
which  he  said ;    "In  my  judgment  no         '  Chapter  on  Contracts,  ante,  i  827. 

transaction  of  commerce  or  business,  As  to  warrants  payable  only  from  a 

or  obligation  for  the  payment  of  money  particular  fund,  see  onts,  f  800. 
that  is  not  immoral  in  its  character  and 
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iustnimeDts  have  also  been  issued  in  some  cases  where  the  munid- 
pality  has  desired  to  acquire  a  public  utility,  e.  g.,  water  worics,  but 
has  been  unable  to  raise  the  money  by  borrowing  directly  on  its 
own  account  and  credit  without  violating  the  constitutional  debt- 
limit  provision.  In  view  of  its  great  practical  importance  we  shall 
endeavor  to  present  the  subject  in  the  li^t  of  existing  adjudications, 
with  requisite  fulness  and  care.  There  can  be  no  serious  question 
as  to  the  power  of  the  legislature  to  authorize  the  issue  of  bonds  of 
this  nature.  Such  constUvitotud  objectiona  to  the  validity  of  the 
bonds  as  have  been  advanced  have  been  overruled.'  Indeed,  it 
would  seem  that  from  the  nature  of  the  transaction,  which  is  in 
efiect  an  extension  of  time  for  the  payment  of  a  valid  special  as- 
sessment, the  property  holder,  who  is  subject  to  the  tax,  cannot 
have  any  constitutional  right  which  b  vioU^ted  by  a  statute  deferring 
payment  and  permitting  the  issue  of  bonds  payable  from  the  assess- 
ment, for,  as  has  been  well  said,  the  property  owner  has  no  funds- 
mental  or  constitutional  right  to  have  the  payment  of  benefits  con- 
ferred upon  his  property  by  the  improvement  deferred  until  a  future 
period,  and  it  is  entirely  for  the  determinadon  of  the  legislature 
whether  such  privilege  should  be  secured  to  him.'  Although  such 
obligations  do  not  constitute  debt  of  the  municipality  in  the  consti- 
tutional sense  of  the  word,'  or  an  obligation  which  is  payable  from 
I  its  general  funds,  yet  bonds  which  are  issued  in  the  name  of  the 
I  municipality,  to  be  paid  only  from  a  special  fund  created  by  the 
enabling  act  and  so  limited  on  the  face  of  the  obligation,  are 
the  bonds  of  the  municipality.  The  municipality  is  the  obligor  in 
the  bond,  must  fulfil  the  obligations  imposed  upon  it,  and  is  subject 

*  A    statute    permitting    property  erty  owners  of  property  without  due 

owners   whose   asBesament   is   S25    or  process  of  law  by  precludiiig  the  dty 

more  to  moke  ^ymeht  in  instaJments  irom  negotjatiiig  for  &  lower  rate  of 

is  not  unconstituUoual  and  void  for  interest.     Hulbert  r.  Chicago,  213  III. 

wftnt  of  unifonnity  on  the  ground  that  452.     See  aIho  Gage  v.  Cbieago,  216 

it  denies  to  tbe  property  owner  whose  Dl.  107. 

BsaeBBment  is  leas  than  $25  the  same         '  Gage  v.  Chicago,  216  Dl.  107. 
pHvilege,    The  legislature  may  divide        *  That  such  obugations  do  not  eon- 

the  property   owners   into  classes  ao-  stitute    "debt"    within   the   constitu- 

cording   to   the   amount   of   their   re-  tional    liBUtqUou   of    iudebtedneas    of 

spective    assessments  and    provide    a  cities,  acd  ^unidpsJitics    is    shown, 

method  of  payment  equal  and  imi-  an(«,(}  198.    Bonds  payable  only  from 

form  among  the  several  classes.    Ladd  the  revaBwes  of  the  water  works  sys- 

e.   Gambell,   35   On^.  393.      See  also  tem    of   a    city    are    not    "municipal 

Hellroaa  v.   Shoulteta,   114  Cal.    136.  bonds"  within  the  meaning  of  a  consti- 

Tbe  legislature  has  the  right  to  fix  the  tutional  provi^on  authonzins  the  in- 

rate  of  interest  which  the  deferred  in-  vestment  ot  the  peimaaent  school  fund 

stalments   of   assesBinentB  and   bonds  in   municipal   bonds.      The    Constitu- 

when  isaued  shall  bear,  and  the  fact  Uon  contemplates  bonds  secured  by  a 

that  the  statate  prescribe  the  rate  of  pledge  of  the  credit  of  the  dty.    State   i 

interest  therefor  does  not  violate  any  v.  Clausen,  40  Wash.  96.  f 

constitutional  right  as  depriving  prop- 
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to  appropriate  actions  in  reapect  thereof,  notwithstanding  the  t&ct 
that  it  is  not  under  any  general  liability,  or,  so  to  speak,  liability  in 
personam,  for  the  debt.*    If,  however,  the  bonds  do  not  purport  to 

'  Hellman    n.    Shoultera,    114  Cal.  t&x  upon  the  taxable  property  at  tho 

139;    Meyer  v.  San  Francisco,  150  Cal.  precinct. 

131.  Id  Jordan  v.  Cobb  County,  3  In  Mather  v.  San  Fianciaco,  IIG 
IMllon  C.  C.  185,  Fed.  Cas.  No.  7517,  Fed.  Rep.  37,  a  stotute  provided  that, 
bonds  had  been  issued  by  the  county  in  caae  a  street  should  be  widened,  all 
court  in  the  name  of  the  county  but  on  damages,  Ac,  should  be  paid  by  "bonds 
behalf  of  a  tovrnship.  The  question  of  the  city  and  county  of  San  Fran- 
waa  whether  the  bondholder  could  for  cisco,"  and  that  forthepayment  of  the 
Miy  purpose  maintain  an  action  on  the  interest  and  piincipal  of  the  bonds  a 
bontb  Bgunat  the  county  im  whose  tax  should  be  levied  upon  the  lands 
name  they  weiie  nuide,  although  it  was  benefited  by  the  improvement.  It  waa 
not  contended  that  the  bonds  were  the  further  provided  that  the  city  and 
proper  debt  or  obligation  of  the  county  county  should  not  be  liable  for  the 
or  that  payment  could  be  enforced  debt  u  any  event.  The  Circuit  Court 
against  the  property  of  the  county  or  of  Appeals  (Oilbert,  Sos»,  and  Hawley, 
against  the  taxpayers  in  the  county  at  JJ.)  neld  that,  as  the  bonds  were  the 
Urge.  The  statute  directed  that  the  bonds  of  the  city  and  county,  to  be 
bonds  should  be  issued  in  the  luime  of  paid  from  a  special  fund  to  be  pro- 
the  county.  The  court  held  that  the  vided  by  the  city  and  county,  the  city 
action  lay  against,  the  county,  saying,  and  county  could  be  sued  upon  the 
per  Diiion.  Circuit  Judge:  "It  seems  to  obligatioos  therein  in  the  Federal 
us  that  the  provision  that  the  bonds  court,  and  a  judgment  recovered  pay- 
shall  be  issued  in  the  name  of  the  able  from  the  special  fund  and  to  be 
county  implies  a  liability  on  the  part  enforced  by  appropriate '  proceedines 
o!  tbe  county  to  be  sued,  so  far  as  is  to  compel  it  to  provide  the  fund, 
necessary  to  give  eSect  to  the  rights  Gilbert,  C.  J.,  after  referring  to  the 
of  the  bolden  of  the  bonds  consist-  cases  above  cited  and  others,  said: 
ently  with  the  provisions  of  the  coo-  "The  ground  upon  which  the  ri^ht  to 
stitution."  Nature  of  judKment  in  brin^  a  suit  against  a  county  m  the 
Federal  court  and  mode  of  enforce-  decisions  we  nave  referred  to  was 
ment  in  such  cases,  see  chapter  on  maintained,  was  not  that  the  coun^ 
Mandamus.  In  Oass  County  v.  John-  was  under  obligation  to  pay  the  bonds 
stoQ,  95  U.  S.  360,  369,  bonds  were  or  was  in  any  way  liable  tor  the  debt 
iasued  under  tbe  same  act  as  in  the  which  they  repreeented,  but  upon  the 
case  last  cited,, and  it  was  held  that  ground  ttiat  toe  bonds  were  id  form 
the  obligor  therein  was  the  county  and  tbe  bonds  of  the  county  and  a  duty  had 
not  tbe  township;  and  that  tbe  action  been  imposed  upon  the  county  with 
was  properly  Drought  against  the  reference  to  tbe  payment  thereof.  Al- 
fonner  whatever  might  be  the  nature  though    tbe  debt   was   in   each   case 


of  the  remedy  granted  in  tbe  action,     primarily  the  debt  of  the  township,  the 
Approving    Jordan    v.  Cass    County,    county  stood  in  such  relation  U    " 
attpra.    In  Davenport  v.  Dodge  County,     township  aod  to  tbe  bonds  as  t 


__i  il.  S.  237,  the  statute  authorised  quire   the  exercise   of   its   official   aiv- 

any  precinct  in  an  organised  county  to  ^ority    in    the    matter    of    levying, 

aid  works  of  internal  improvement,  and  assessing,  and  collecting  taxea  where- 

the    county    commissioners    were    di-  with  to  pay  the  bonds.    We  think  the 

rected  to  issue  special  bonds  for  such  present  case  comes  clearly  within  the 

[>recinct.  the  tax  to  pay  the  same  to  be  principle  of  those  decisions.     The  pro- 

evied    oa    the    property     within    the  vision  in  the  act  of  the  l^slature  that 

precinct.     It  was  held  thnt  to  enforce  the  city  and  county  oF  San  Francisco 

pavraent  in   the    Federal   courts  the  shall  not  be  liable  for  the  debt  created 

holder  of  the  bonds  must  sue  tbe  county  by  the  bonds  does  not  absolve  it  from 

in  whose  name  the  bonds  were  issued,  liability  to  provide  the  means  for  the 

and  judgment,  if  rendered  in  his  favor,  payment  of  the  bonds  in  the  manner 

would  be  in  form  against  it,  eatab-  prescribed  by  the  act."    This  decision 

Hshing    the    validity  and  amount  of  appears  to  overrule  the  case  of  Shapter 

tbe  debt,    but  to  be  collected  by  a  v.  Sad  Francisco,  110  Fed.  Rep.  610^ 
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be  the  promise  of  the  municipality,  but  are  issued  by  certain  persons 
or  officers  or  commissioners  designated  by  statute  to  make  the  im- 
provement, and  are  expressly  stated  to  be  issued  pursuant  to  the 
statute  for  the  purpose  of  the  improvement,  payable  only  from  the 
assessment  therefor,  without  liability  on  the  part  of  the  municipaUt;, 
such  bonds,  not  being  in  form  the  obligation  of  the  municipalit;, 
were  regarded  as  simply  the  gbdidory  ■promiae  or  obligation  of  tJu 
commissiorwra  or  agents  selected  by  the  State  to  make  the  particular 
improvement,  and  no  action  in  such  case  was  held  to  lie  against  the 
municipality  in  respect  of  the  bonds,  even  if  it  be  only  to  enforce  the 
creation  of  the  fund.*  If  the  bonds  express  upon  their  face  that  they 
are  issued  pursuant  to  statute  and  are  payable  by  virtue  thereof  only 
from  the  proceeds  of  the  special  fund  created  by  an  assessment  or 
otherwise,  there  is  no  liability  upon  the  city  to  pay  the  bonds  out  of 
its  general  funds  or  by  virtue  of  its  general  powCT  of  taxation.*  But 
if  the  enabling  act  does  not  in  express  terms  limit  the  power  of  the 
municipality  to  an  issue  of  bonds  which  are  payable  only  from  the 
special  assessment  or  other  designated  fund,  or  if  the  municipally, 
besides  having  power  to  issue  bonds  under  a  statute  so  Umiting  its 
liability,  has  also  power  to  issue  its  general  obligations,  a  bond 
which  by  its  terms  is  the  direct  and  absolute  promise  of  the  munici- 
pality to  pay  a  definite  sum  of  money  with  interest,  and  is  not  de- 
clared to  be  payable  only  from  the  fund,  is  the  general  obligation  of 
the  city  payable  from  its  general  funds  or  general  power  of  taxaticm, 
although  the  bond  also  recites  that  it  is  issued  to  provide  for  the  pay- 
ment of  the  cost  of  an  improvement,  which  cost  is  chargeable  against 
the  property  benefited  and  is  made  a  lien  thereon.  In  effect,  this  is 
only  a  recital  of  the  power  possessed  by  the  city  for  levying  and 
enforcing  a  special  assessment  as  a  means  towards  providing  funds 
for  the  payment  of  the  debt  created  by  the  issue  and  sale  of  the 
bonds;  and  if  there  is  no  declaration  in  the  bonds  to  the  effect  that 
they  are  payable  only  out  of  the  particular  fund,  the  general  liability 
of  the  city  is  not  limited  thereby.'    Under  special  improvement 

whicb  was  &n  action  brought  upon  the  Fed.   Rep.    437;     White   River  8kv. 

eame  bonds  and  in  which  the  opposite  Bank  v.  Superior,   148  Fed.  Rep.  t; 

conduaion    was    reached.      See    also  Eaaterbrook  v.  Ban  Frauciaco  (uUL), 

Eddy  V.  Sao  Francisco,  148  Fed.  Rep.  44  Pae.  Rep.  800. 
272.  ■  United  States  v.   Ft.   Beott,   99 

'  Liebman  v.  San  FtanciMO,  24  Fed,  U.  S.  162;    Burlington  Sav.  Bank*. 

Rep.  705.    See  also  Neath  v.  PhiUipe  Clinton,    111    Fed.    Rep.    489;     Fort 

County,  108  U.  S.  £53.    These  csmh  ore  Hadison  v.  Fort  Uadison  Water  Co., 

ezamiDed  and  distinguished  in  Mather  114  Fed.  Rep,  292,  %S'g  110  Fed.  Rep. 

0.  San  Francisco,  115  Fed.  R«p.  37,  901;   Vickrey  v.  Soux  Qty,  IIS  Fed. 

42,  tupra.  Rep.  437;  King  v.  Superior,  "'  "-■ 

r       '  Shaptertr.  SanFi       '        --""■  "        ■•"      «.      ■  .. 

Rep.  (US;    Vickrey  t> 
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bonds  the  municipality  was  held  to  be  a  statutory  trustee  for  col- 
lection, bound  to  the  exercise  of  due  diligence  to  collect  according 
to  law,  enforcing  the  same  through  municipal  machineiy  as  an 
agent  of  tbe  ownera  of  the  bond  and  answnable  for  failure  to  per- 
form this  duty,  or  not  paying  aver,  or  foiling  to  pay  the  mone^ 
collected.'    It  is  not  a  guarantor  of  collection,  and  unless  there 

Superior,  ISS  Fed.  Rep.  172,  178;  uieee  therefrom,  the  repeated  deci- 
Allen  V.  Davenport,  107  Iowa,  90;  uona  of  our  State  courts  forbid  any 
Wyandotte  t>.  Zeit>,  21  Kan.  649;  other  coneliuioii."  laBisun  v.  Benton 
Honisoa  t>.  Bernards,  36  N.  J.  Law,  County,  70  Fed.  Rep.  369,  aTr  66  Fed. 
219;  Statfl  v.  Fayette  County,  37  Ohio  Heg.  476,  the  Federal  court  held,  fol- 
Bt.  S27;  CommonwEBlth  0.  nttabuigh,  lowing  the  decisions  of  the  Incuana 
88  Pa.  66:  Austin  v.  Seattle,  2  Waah.  Supreme  Court,  that  gravel  road  bonds 
667;  Fowler  v.  Superior,  86  Wis.  411.  are  not  obligations  payable  by  the 
The  cases  are  conflicUng  and  cannot  all  county  from  its  funds  or  otherwise 
be  reoonciled.  Id  each  case  the  question  than  from  the  asseeament.  It  deemed 
is  one  of  legislative  and  municipBl  itself  bound  by  the  decisions  of  the 
power  and  intention  to  be  deduoed  State  courts  on  this  point,  so  far  at 
from  all  the  applicable  legislative  pro-  least  as  concerned  bonds  issued  after 
visions  and  tpe  terms  ta  the  bonds,  tbe  construction  was  adopted, 
and  the  text  of  this  section  is  intended  Street  Improvement  oond»  issued 
only  to  express  the  general  conclusions  under  the  Indiana  law  of  1889,  known 
of  the  courts  in  tl^  particular  cases  as  the  "Barrett  Law,"  are  also  held  to 
befofe  tbem.  create  no  indebtedness  on  the  part  of 
In  Indiana,  grav^  road  bonds  issued  the  city,  following  id  that  respect  the 
by  boards  of  county  commissioners  for  dedaions  of  the  court  in  regard  to 
the  purpose  of  raising  money  for  the  Gravel  Road  Bonds.  Quill  v.  Indian- 
construction  of  a  free  gravel  rood,  al-  apolis,  124  Ind.  292;  Porter  d.  Tipton, 
though  by  statuta  declared  to  be  "the  141  Ind.  347. 

boncu  of  the  county,"  and  although  Where  a  city  charter  provided  that 

the  statute  does  not  contain  any  pro-  a  atrett  improvement  should  be  charged 

vision  that  tbe   countv  shall   not   be  to  abiJtting  property  in  proportion  to 

liable  therefor,   have  oeen  construed  benefits  and  the  amount  collected  by 

to  be  payable  only   from  the  special  special    assessment;      that    tbe    city 

fund  created  under  the  enabling  act  might   issue   improvement   bonds    to 

to  be  raised   by  the  collection  of  the  cover  unpaid   assessments;     that   the 

assessments,  which  fund  is  by  statute  bonds  should  "contain  such  recitals  as 

to  be  applied  "to  no  other  purpose  than  may  be  necessary  to  show  that  they 

tbe   payment   of   said  bonds   and   in-  aie  chargeable  to  a  particular  property, 

t«rest.'     Strieb  v.  Cox,  111  Ind.  299;  specifying  the  same";  and  limited  the 

Montgomery  Coimty  v.  Fullen,  111  Ind.  general  power  of  the  city  to  issue  its 

410,  412;  S.  c,  118  Ind.  158;    Ripley  bonds    to    certain    specified    purposes 

County  o.   Hill,    llfi   Ind.  316,  330;  only  which  did  not  include  street  un- 

Spidetl  V.  Johnson,  128  Ind.  235,  238;  provements,  it  was  held  that  a  bond 

Ivirsch  r.  Braun,    163   Ind.  247,  256;  which  was,  in  form,  the  general  bond 

Little  ti.  Hanulton  County,  7  Ind.  App.  of  the  city,  was  unauthorized,  and  that 

118.     In  Walker  v.  Monroe  County,  11  the  holder  could  not  recover  a  judg- 

Ind.  App.  286,  the  action  was  brought  ment  against  the  city  payable  from  its 

against  the  county  upon  a  gravel  road  general  funds.     Uncas  National  Bank 

bond,  and    tbe    plaintiff's    contention  r.  Superior,  116  Wis.  340,  limiting  and 

was' that  it  crested  a  general  liability  distinguishing  Fowler  v.   Superior,  85 

against  the  county  because  it  was  not  Wis.   411.     Bee    further    Olmsted    v. 

upon  its  face  contingent  or  secondary.  Superior,   156  Fed.  Rep.   172;    White 

Tbe  court  said:    "While  it  may  be  River  Sav.  Bank  v.  Superior,  148  Fed. 

r^arded   as  a  somewhat  anomalous  Rep.  1. 

and  illogical  holding  to  declare  that  '  New  Orleans  v.  Warner,  175  U.  S. 

although  the  statute  authorises  tbe  120;  Jewell  v.  Superior,  135  Fed.  Rep. 

issuance  of  a  county  bond,  yet  no  19,22;  Olmsted  v.  Superior,  165  Fed. 

general  responsibility  of  the  county  Hep.  172,  178.    Right  to  enforce  the 
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be  a  failure  in  duty  there  is  no  liability  for  non-collection.'  None 
of  the  bondholders  has  any  right  of  priority  in  the  fund  derived 
from  the  assessments.  This  is  a  trust  fund  pledged  to  the  payment 
of  all  of  die  bonds,  and  the  rig^t  of  the  holder  of  a  part  of  the 
bonds  is  only  to  such  portion  of  the  fund  realized  as  the  sum  of  his 
bonds  bears  to  the  entire  amount  of  the  issue  of  bonds.^ 

Respecting  the  question  of  the  negotiability  of  these  ijiatrumeiih 
it  has  been  held  tfaat  because  the  bonds  are  not  payable  uncondi- 
tionally and  at  all  events,  but  only  out  of  a  special  fund  created  for 
and  pledged  to  the  payment,  which  may  or  may  not  prove  adequate 

duty  of  the  city  to  levy  and  collect  an  lected  to  pay  principal  and  interest 

aaaessment    to    pay    Donda    charged  and  to  d«nand  payment;    that  the 

thereon    held   to    be    lost    by    laches,  municipality  is  not  obliged  to  notify 

Eddy  V.  San  Francisco,  14S  Fed.  Rep.  the  holder  of  that   fact;    and  that 

272.  tntere*t  upon  a  voucher  issued  against 

'  Jewell  V.  Superior,  135  Fed,  Rep.  a  deferred  instalment  of  a  special 
19,22;  Roter V. Superior,  115  Wis. 243.  assessment  eeaeet  when  money  legally 
A  municipaUty  does  not  become  liable  applicable  to  the  payment  of  tiw 
to  the  holder  of  the  bond  simply  be-  voucher  has  reached  the  munidpal 
cause  of  the  return  of  a  tax  as  delin-  treasury.  When  the  bonds  are  issued 
quent.  The  liability  arises  on  the  re-  for  a  term  of  years,  e.  g.,  twenty  years, 
ceipt  of  the  moneys  by  the  municipality  and  have  interest  coupons  attached, 
or  officers.  Jewell  v.  Superior,  135  they  do  not  beor  interest  after  matwity. 
Fed.  Rep.  19,  23.  In  Wisconsin  it  has  il  the  scheme  or  plan  provided  by  law 
been  held  that  if  special  larea  become  to  create  the  fund  does  not  include 
delinquent  and  the  county  treasurer,  auch  interest.  Meyer  v.  San  Fran- 
after  receiving  the  delinquent  tax-roll  cisco,  150  Cal.  131.  Nor  do  the  in- 
colleets  the  amount  oi  the  lien,  he  be-  terest  coupons  on  such  bond  bear  in- 
comes trustee  of  the  money  for  the  terest  after  maturity.  Bates  v.  Gerber, 
owner  or  holder  of  the  lien,  and  jnaTv-  82  Cal.  650;  Davis  v.  Sacramento,  S2 
damus  will  lie  in  the  favor  of  the  holder  Cal.  5C2.  It  is  otherwise  as  to  int^^est 
to  compel  payment.  State  v.  Hobe,  on  the  principal,  at  least  if  the  statute 
106  Wis.  411.  But  this  is  so  only  contemplates  that  it  may  not  be  paid 
when  the  statute,  rither  expressly  or  at  maturity,  and  makes  provision  for 
by  implication,  makes  the  county  the  continued  collection  of  monevs  for 
treasurer  a  trustee  by  ditwsting  him  to  the  account  of  the  fund.  KeD<ull  v. 
pay  over  to  the  bondholders.  01m-  Porter,  120  Cal.  lOfl. 
sted  V.  Superior,  165  Fed.  Rep.  172,  la  California,  a  demand  upon  a 
177.  city  treasurer  when  he  had  funds  ap- 

'  Jewell  V.  Superior,  135  Fed.  Rep.  plicable  tor  the  purpose  of  paying  im- 

19.  The  respective  instalments  of  bonds  provement  bonds  gives  the  parties  de- 

payable   in   annual    instahnents    held  manding  upon  refusal  of  their  denumd, 

to  be  payable  from   the  correspond-  the  right  to  a  mandate  against  him. 

ing  annual  instalment  af   the  assess-  Meyer  v.  Porter,  65  Cal.  67;    Meyer  v. 

ment,  and  that  moneys  arising  from  an  Widber,  126  Cal.  252,     The  fact  that 

assessment  to  pay  an  instalment  com-  there  are  other  creditors  interested  in 

ing  due  could  not  be  applied  to  the  the  fund  who  have  demanded  payment, 

payment    of    instalments    of     bonds  b  no  answer  to  the  petition  of  a  cred- 

which  had  matured  prior  thereto,  and  itor  who  makes  application  for  a  man- 

which  remfun  partly  unpaid  by  reason  date   to   compel   payment.      Meyer  v. 

of  failure  to  fully   collect  the  assess-  Porter,  65  Cal.  67.     If  prior  demand- 

ments  levied  to  meet  them.    Baker  v.  ants  have  not  brought  any  action  to 

Meacham,  18  Wash.  319.  enforce  their  claim  to  the  fund,  the 

In  Wibnette  v.  People,  214  111,  107,  right  of  later  demandants  to   manda- 

it  is  held  that  it  is  the  duty  of  a  spe-  mus  to  compel  payment  is  not  affect^id 

cial  assessment  bondholder  to  ascertain  by  the  prior  demand.     Meyer  v.  Wid- 

wben  sufficient  money  has  been  cd-  ber,  126  Cal.  252, 
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to  meet  the  obligations  in  full,  they  do  not  have  that  certainty  of 
payment  which  is  essential  to  negotiability,  and  that  they  are  not 
negotiable  instruments  within  the  law  merchant.'  Being  deprived, 
according  to  these  decisions,  of  the  characteristics  of  negotiability 
by  the  uncertainty  of  payment,  improvement  bonds  of  this  nature 
luve  been  held  to  be  mere  choses  in  action,  and,  in  the  hands  of  a 
purchaser  for  value  without  notice,  subject  to  all  the  defences  to 
which  they  are  subject  in  the  hands  of  the  contractor  or  person  to 
whom  they  were  originally  issued.' 

'  Wuhmgton  Couaty  v.  WillUms,  ■  National  B&nlc  of  La  Crosse  v. 
Ill  Fed.  Rep.  801,  806;  National  Pettereon,  200  111.  215;  Nortbem 
Bank  of  La  Crosse  v.  Fetteraon,  200  Trust  Co.  v.  Wilmette,  220  111.  417, 
Hi.  215;  Northern  Tnwt  Co.  v.  WU-  426;  Kirach  o.  Braun,  153  Ind.  247, 
mette,  220  III.  417,  426;  Kirach  v.  267.  See  also  Cleveland,  C.  C.  &  St. 
Braun,  153  Ind.  247,  257.  See  also  L.  R.  Co.  n.  Jonea  Ca.,20  Ind.  App.  S7. 
Morrison  t>.  Austin  State  Bank,  213  Where  such  "bonds"  liave  been  ex- 
Ill.  472;  Cleveland,  C.  C.  A  St.  L.  R.  pressly  authorized  w-ith  a  view  to  their 
Co.  v.  Jones  Co,,  20  Ind.  App.  87.  sale  to  the  public,  the  question  of  their 
Id  N^aaka,  bonds  of  a  municipalitr  negotiability  has  never  been  finally 
the  principal  and  interest  of  which  determined  by  the  Supreme  Court  of 
by  thdr  terms  are  to  be  raised  and  the  United  Btataa.  In  Indiana  v. 
paid  by  an  annual  levy  of  a  tax  which  Glover,  156  U.  S.  513,  617,  the  Supreme 
18  to  be  applied  firat  to  the  payment  of  Court  of  the  United  States  held  that 
Interest  and  next  to  payment  of  the  eeriifieatet  made  and  payable  in  Indi- 
principal  sum  until  the  whole  of  the  ana  out  of  a  particular  fund  and  pur- 
principal  and  interest  shall  have  been  porting  to  be  the  obligations  of  a 
paid  and  extingiushed,  the  fund  being  quaai  corporation  existing  under  pub- 
applied  pro  Tata  on  the  total  amount  uc  laws  and  endowed  only  with  te- 
01  the  bonds,  are  Tat  negoliabU  irufru-  stricted  powers  granted  for  special  and 
menta  within  the  law  merchant  be-  purely  locsl  purposes  of  a  non-com- 
cause  there  is  no  certainty  as  to  the  mercial  character,  e.  g.,  school  dis- 
time  of  their  payment.  WaBhington  tricta,  are  not  governed  by  the  taw 
County  V.  Williams,  111  Fed.  Rep.  801,  merchant,  and  in  the  hands  of  subse- 
806.  Thayer,  C  J.,  giving  the  opinion  quent  holders  are  open  to  the  same 
of  the  Circuit  Court  of  Appeals,  said:  defences  as  existed  against  the  original 
"It  by  the  terms  of  the  contract  the  Myee.  Citing  Stanton  v.  Shipley,  27 
Bum  promised  to  be  paid,  or  a  portion  Fed.  Rep.  498;  Stat«  v.  Hawes,  112 
thereof,  may  never  become  payable,  as  Ind.  323;  Merrill  v.  Monticello,  138 
where  the  sum  promised  is  not  to  be  U.  S.  673.  This  decision  would  seem 
paid  unconditionally  and  at  all  eventa,  to  indicate  a  tendency  on  the  part  of 
but  only  out  of  a  special  fund  derived  the  court  to  bold  that  these  instru- 
from  certain  sources,  which  may  not  ments  are  not  negotiable,  but  an  ex- 
prove  adequate  to  meet  the  demand  amination  of  the  opinion  and  of  the 
in  full,  the  instrument,  according  to  caaee  cited  and  examined  therein 
the  great  weight  of  authority,  cannot  shows  that  the  principal  reason  of  the 
be  deemed  negotiable,  and  entitled  in  court  for  denying  to  these  instruments 
the  hands  of  a  third  party  to  the  im-  the  characteristics  and  qualities  of 
munities  which  belong  to  that  class  of  negotiable  paper  is  to  be  found  in  the 
instruments."  Citing  Husband-  c.  fact  that  the  school  district  by  which 
Epling,  81  III,  172,  174;  Blackman  t>.  they  were  issued  had  no  power  or  au- 
Lehman,  03  Ala.  547,  £50;  Cota  v.  thority  to  issue  negotiable  paper,  thus 
Buch,  7  Mete.  (Mass.)  588;  Harriman  brining  the  case  within  the  general 
e.  Sanborn,  43  N.  H.  128,  130;  Citi-  rule  that  in  the  absence  of  statutory 
■ens'  Nat.  Bank  *.  PioUet,  128  Pa.  authority  a  municipal  corporation 
194,  198;  Cliicago  Ry.  Equipment  Co.  cannot  moke  and  deliver  a  negotiable 
V.  Merchants'  Bank,  136  U.  S.  268, 279 ;  instrument.  It  remains  to  be  seen 
Daniel  N^.  Inst.,  if  41-43.  whether  the  Supreme  Court,  whose  do- 
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The  U3iud  remedy  to  enforce  the  duty  of  the  municvpalUy  to  pro- 
vide the  special  fund  for  the  payment  of  the  bonds  is  doubtless  to 
be  found  in  mandamta.^  But  in  the  Federal  courts,  ■mandamus 
will  not  issue  as  an  original  independent  proceeding,  but  only  in 
the  exercise  of  a  jurisdiction  already  acquired ; '  and  notwithstanding 
the  existence  of  a  direct  remedy  in  the  State  courts  by  mandamita 
to  enforce  the  duty  of  the  municipality  or  its  officers,  and  notwith- 

(nsious  of  neceenty  are  practically  con-  that  these  bonds  should  repreoent  » 

troUing  upon  the  validity  and  affect  of  debt  payable  at  par  and  should  t>e  an 

municipal  securities,  will  deny  to  such  attractive  investment.    This  intention 

bonds,  vhen  expressly  authorized  to  and  desire  to  make  improvement  bonds 

laiee    money,    the    characteristics   of  an   attractive  investment   is  stroi^ly 

negotiability  for  the  reasons  stated,  manifested    in   l^islation    which    Gas 

Other  considerations  than  the  ques-  been  enacted  to  relieve  these  inatru- 


tion  of  the  certainty  or  uncertainty  of  ments  from  collateral  attack  by  prop- 
payment  seem  to  indicate  that  tnese  erty  owners.  Thus,  in  some  cases, 
instrumenta  when  issued  for  sale  as  a  statutes  are  to  be  found  that  if  an  aa- 
means  of  raising  money  are  intended  sessment  for  a  public  improvement 
to  be  negotiable.  They  are  described  exceeds  a  stated  sum,  the  owner  of  tho 
inthe BtatuteaBs"bon[lB," andbeineso  land  arainst  which  the  assessment  is 
described  they  may  fimdly  be  hela  to  made  shall  have  the  ben^t  of  paying 
come  within  the  principle  that  express  the  assessment  in  annual  instatmenta 
power  to  issue  "bonds  contemplatea,  as  provided  by  the  statute,  if  he  pnRn- 
and  by  fair  implication  authoriKea  the  ise«  and  agrees  in  writing,  in  considei^ 
issue  of  negotiable  instruments;  that  ation  of  the  right  to  pay  bis  assessment 
as  a  non-negotiable  bond  is  no  more  in  instalments,  that  he  will  not  make 
serviceable  to  the  holder  than  the  any  objection  to  the  legality  or  regu- 
ordinary  warrant,  the  usual  voucher  lonty  of  the  assessment,  and  will  pay 
issued  by  the  municipality,  a  power  to  the  same  with  interest  thereon.  This 
issue  "bonds"  naceaBarily  or  reason-  is  the  method  adopted  by  the  "Sarrelt 
ably  imphes  that  it  should  have  the  Law"  of  Indiana.  See  ^cott  v.  Hayes, 
attributes  of  negotiabilit7.  See  ante,  162  Ind.  648.  In  other  cases  statutes 
{  832.  Inasmuch  as  ordinary  munici-  declare  that  no  action  shall  be  brought 
pal  bonds,  when  expressly  authorized,  questioning  the  iKolity  of  improve- 
ore  issued  to  raise  money  oy  their  sale,  ment  certincatea  or  Donds  after  a  short 
and  as  this  object  would  be  embar-  period,  e.g.,  three  months,  from  the 
rassed  or  defeated  if  they  were  held  time  of  the  issuance  of  such  certificates 
non-negotiable,  the  courts,  notwith-  or  bonds.  This  is  the  provision  of 
standii^  the  law  merchant  held  them  {  989  of  the  Iowa  Code.  This  provi- 
to  be  n^otiable  though  under  seal,  sion  is  not  retroactive,  and  only  applies 
See  ante,  $871,  It  may  be  uived  with  to  assessments  made  and  bonds  issued 
force  that  the  legislature  in  authorizing  after  its  adoption  in  1897.  Waples  t>. 
an  issue  of  improvement  "bonds"  in-  Dubuque,  118  Iowa,  167;  Citicena' 
tended  that  such  bonds  should  have  State  Bank  v.  Jess,  127  Iowa,  450- 
the  choraoteiistics  and  attributes  of  '  The  right  to  tho  remedy  by  man- 
commercial  paper.  On  the  other  hand  damus  or  action  on  the  bonds  and  the 
it  may  be  urged  with  equal  if  not  circumstances  under  which  these  reme- 
greater  force  that  if  the  l^islature  in-  dies  are  respectively  available  to  the 
tended  Euch  bonds  to  be  negotiable  it  creditor,  is  oiscussed  in  the  chapter  on 
would  be  easy  and  natural  to  say  so.  Contracts  %  827. 

Under  the  practice  of  postponed  pay-         '  Bath  County    u.  Amy,   13  WaU. 

ments  of  special  assessments,  the  im-  (U.  S.)  244;  Queensbury  «.  Culver,  19 

provement    bonds    are    issued    as    a  Wall.  83;    Heine  o.  Levee  Commis- 

means  of  raising  money  for  the  purpose  sionerB,  19  Walt.  (U.  S.)  655;    Grean 

tS  the  local   improvement,   and   the  County o. Daniel,  102 U.S.  187:  Daven- 

intention  and  desire  of  the  munici-  rart  v.  Dodge  County,  lOfi  U.  8.  237; 

pality,  although  it  may  act  only  for  Waits  v.  Santa  Cms,  89  Fed.  Rep.  619. 

the  benefit  of  the  property  owners,  is  More  fully  see  chapter  on  Manoamua. 
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standing  the  fact  that  the  municipality  is  not  generally  liable  under 
the  obligatioD,  an  action  will  lie  against  the  municipality  in  the 
Federal  courts  to  establish  the  vatidi^  and  amount  of  the  plaintiff's 
debt  in  which  a  judgment  may  be  rendered  establishing  the  ri^t 
of  the  plaintiff  to  recover  and  his  right  to  a  vuitidamva  or  to  enforce 
the  special  remedies  provided.'  If  a  municipality  collects  the  special 
assessment  or  fund  out  of  which  the  bonds  are  payable,  it  holds  such 
fund  for  the  benefit  of  the  creditors  entitled  to  enforce  the  obliga- 
tions of  the  bonds,  and  when  it  has  the  money  in  its  treasury,  it 
cannot  refuse  to  pay  the  obligations  on  the  ground  that  the  assess- 
ments are  invalid  or  because  the  bonds  are  illegal  upon  grounds 
which  enure  to  the  benefit  of  the  persons  subject  to  assessment  only.' 
Among  the  remedies  to  which  holders  of  improvement  bonds  are 
entitled  is  a  suit  in  equity  against  the  municipality  and  its  officers 
for  an  accounting  of  the  money  which  has  been  received  from 
assessments  and  which  has  gone  into  the  general  funds  of  the  mu- 
nicipality, and  in  such  action  the  bondholders  may  have  a  decree 
compelling  Uie  ofiBcers  charged  with  the  duty  of  collecting  the  assess- 
moits  to  perform  their  duty  in  that  regard  on  the  principle  that 
where  a  court  of  chancery  takes  jurisdiction  of  the  cause  for  any 
purpose  it  retains  it  for  all  purposes  and  administers  complete  re- 
lief as  the  justice  of  the  case  may  require.'  In  addition  to  the  remedy 
against  the  municipaUty  by  viandamus,  the  holder  of  improvement 
bonds  has  a  remedy  by  action  against  the  city  for  the  amount 
owing  on  the  bonds  or  for  damages  m  the  event  that  the  city 
has  clearly  neglected  its  duty  in  not  taking  steps  to  perfect  the 
assessment,  in  consequ«ice  whereof  the  assessment  cannot  be 
enforced.* 

*  Sbepard  v.  Tulare  Irrig.  Diat.,  04  toona,  200  Pa.  15.  The  (droumstaneea 
Fed.  Rep.  1 ;  Jord&n  n.  Caaa  Cauaty,  3  under  which  an  action  will  lie  agunst 
IHUon  C.  C.  ISfi,  supra,  f  B93.  In  the  munidpobty  for  negligence  in 
California,  the  right  to  mnintjiin  an  failing  to  leinr  and  collect  an  asseaament 
action  against  the  city  on  such  bonds  mil  be  found  discussed  in  the  chapter 
to  prevent  the  bar  ol  the  statute  of  on  Contracts,  ante,  $  827.  Under  the 
linutationa  has  been  sustained.  Meyer  method  of  procedure  adopted  in  some 
o.  San  Fronciaeo,  150  Cal.  131.  States  the  holder  of  the  improvement 

<  Gladstone  v.  Throop,  71  Fed.  Bep.  tHind  has  a  right  to  begin  a  direct  action 

341.  against  the  owner  of  a  property  to 

*  Spidell  D.  Johnson,  128  Ind.  235.  foreclose  the  lien  of  the  assessment  on 
At  to  remedy  in  equity.    Washington  the  property.     For  the  practice  and 

County  V.  Williams  (U,  S.  Cir.  Ct.  of  procedure  in  Indiana,  in  such  actions. 

Appeals},  111  Fed.  Rep.  801,  Sanborn,  see  Lewis  v.  Albertson,  23  Ind.  App. 

J.,   dissenting.      Index,  Equity ;  Local  147;  I^ttsburg,  C.  C.  &  St.  L.  R.  Co.  v. 

Improvements.  Fish,  168  Ind.  526;  Scott  v.  Hayes,  '"" 

*  Dime     Depodt,     Ac.      Bank     «.  Ind.  MA.     Index.  Action  and  Luibi 
Bcranton,    208    Pa.  383;    O'Haia 
Soianton,  205  Pa.  142;    Gable  «.  A 


.dr,yGoogIe 


1396  unmciPAL  corfoiutioks  §  894 

§  894.  Conpons.  —  Coupons  are  merely  inatrunieDts  contaming 
a  promise  to  pay  interest;  and  while  it  is  true  that  the  power  to 
borrowmoneygranted  toa  municipal  corporation  does  not  necessarily 
carry  with  it  by  imphcatioD  the  power  to  issue  negotiable  bonds,' 
yet  an  express  power  to  issue  bonds  bearing  interest  carries  with  it 
the  power  to  attach  to  those  bonds  interest  coupons.^  If  the  coupons 
refer  upon  their  face  to  the  bonds  to  which  they  were  originally 
attached,  a  purchaser  of  the  coupons  is  put  upon  inquiry  for  the 
bonds  and  is  charged  with  notice  of  all  that  the  bonds  contain.* 
Id  determining  the  question  of  validity,  coupons  are  governed  by 
the  validity  of  the  bonds  to  which  they  were  attached.*  Coupons  of 
negotiable  bonds  being  drawn  and  executed  in  a  form  and  mode  for 
the  very  purpose  that  they  may  be  separated  from  the  bonds,  are 
negotiable,  and  the  holder  may  sue  thereon  in  his  own  name  without 
being  interested  in  or  producing  the  bonds  to  which  they  were 
originally  attached.*    A  cause  of  action  on  liie  coupons  is  distinct 


DeKay,   148   U.   S.   591,   601;    tupra,  mode    pauoMe    beifond    limU»    of    the 

i  883;   Index,  Coupons.    Authority  to  Slate,   unless  apecully  reatraiaed   by 

include  in  tbe  obligation  such  atipula-  statute.    Lynde  v.  Winnebago  County, 

tions  as  to  interest  as  might  be  agreed  10  Wall.  (U.  S.)  6. 
on  impliee  authority  to  attach  interest        '  McGure  v.  Oxford,  Q4  U.  S.  429. 
coupona.    Carter  County  v.  Sinton,  120        '  Qtizens  Bank  *.  Terrell,  78  Tei, 

U.  S.  517,  525.     Under  the  Ntin-aska  450.     If  part  of  an  issue  of  bonda  ia 

Statute  of  1893,  a  city  has  no  authority  valid  and  the  remainder  invalid,  the 

to  issue  and  deliver  an  interest  coupon  validity   or  invalidity  of  the    bonds 

which  will  mature  before  a  tax  can  be  detemunes  the  validity  of  the  coupons. 

Lawfully  levied  and  become  due  for  its  Citizena  fifuik  v.  Terrell,  78  Tex.  450. 

nayment.     Brinkwortb  v.  Grable,  45  If  during  the  pendency  of  an  action  to 

Neb.  647.  recover    the    amount    of     past      due 

Form  of  Itulrumenl.    Maker  suable  coupons,  the  city  executes  and  delivers 


thereon  in  asaump^t,  where  the  bonds  new  bonda  in  lieu  of  the  original  bonds 

are  made  by  the  defendant  corporation  from   which   the   coupons   sued   upon 

and  t«fer  to  the  coupon,  though  the  were  detached,  the   city   thereby  rec- 

latter,   signed  by  the  sgente  of  the  wnixes  the  validity  of  the  boncu  and 

corporotJon,  is  in  the  form  of  an  order  <h  the  coupons  and  ia  estopped  from 

or  check  on  a  bank  named  therNO.  contesting  the  vahdity  of  the  bonds 

T?own   of   Queensbuty   r.    Culver,    19  and    coupons.     Coolidge    v.     General 

Wall.  (U.  8.)  83.    CtuM  at  to  th«  form  Hospital  Society,  9  Kan.  App.  891. 

of  coupona,  see  Daniel  on  Neg.  Instr.,  In  an  action  on  coupons,  the  bonds 

{{  1492-1496.  to  which  they  were  attached  are  ad- 

How  signed.     The  coupons,  where  missible  for  the  purpose  of  proving 

tbe   bonds  are   properly  signed  and  the  terms  of  the  contract.     Coler  v. 

sealed,  may  be  tigned  by  a  printed  Santa  Fe  County,  6  N.  Mex.  88,  118. 
factimiU   or    the    maker's   autocraph,         *  Knox    County    o.    Aspinwall,    21 

adopted    for    the    purpose,    altoou^h  How.  (U.  S.)  539;  Murray  v.  Lardner, 

there    is    no    statute    authorising    it,  2  Wall.  (0.  8.)  110;    Thomson  v.  Lee 

Pennington  v.  Baehr,  48  Cal.  565;  a.  c.  County,  3  Wall.  (U.  S.)  327;   Aurotk 

2  Cent.  Law  Jour.  92;   see  McKee  v.  v.  West,   7  WaU.    (U.   S.)   82,    105; 

VemonCo.,  3  Dillon  C.C.  210;   Lvnde  Kenosha  o.  Lamson,  9  Wall.  (U.  Sj 

V.  Winnebago  County,  16  Wall.  (u.  8.)  477;   Thompson  v.  Perrine,  106  U.  8. 

6;    State  v.  Terrebonne  Parish  Police  589;    Edwards  v.  Bates  County,  163 

Jury,  30    La.   An.    287;     Neeley  v.  U.S.269,271;  Chicago,  B.  4  Q.Ti.  Co. 
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and  separable  from  that  upon  the  bonds.  Each  matured  coupon 
is  a  separate  promise  and  gives  rise  to  a  separate  cause  of  action.  It 
may  be  detached  trom  the  bond  and  sold  by  itself.  Indeed,  the  title 
to  several  matured  coupons  may  be  in  as  many  different  persons  and 
upon  each  a  distinct  and  sepamte  action  may  be  maintained.  While 
the  promises  of  the  bond  and  of  the  coupon  are  in  the  first  instance 
upon  the  same  paper  and  the  coupons  are  for  interest  due  upon  the 
bond,  yet  the  promise  to  pay  the  coupon  is  as  distinct  from  that  to 
pay  the  bond  as  though  the  two  promises  were  placed  in  differoit 
instruments  upon  different  paper.'    The  3taintory  period  of  limita- 

V.  Otoe  Countv,  1  DiUon  C.  C.  338;  Cromwell  o.  Sfto  County,  96  U.  6.  51. 

LAkeCouQtyo.Tlntt,  79Fed.Rep.  567;  Judgment  in  favor  of  the  pWntiff  on 

Johnson  v.   Stark  Countj,  24  III.  7fi.  certain  coupons  agiunst  the  municipal- 

Where  the  pl^ntiS  is  the  owner  of  the  ity  does  not  estop  the  municipality  in 

bond  and  of  the  past  due  coupon,  we  a    subsequent    action    by    the    same 

see  no  reason  why  he  may  not  sue  upon  plaintiff  on  other  coupons  on  the  same 

covenant  in  the  bond  to  pay  tbe  in-  boods  from  malring  a  defence  which 

terest    which    is    evidenced    by    the  was  not  made  or  adjucUcated  in  the 

coupon,  and  offer  to  bring  the  coupon  first  action.     Neabit  n.  Riveiude  Ind. 

into  court  for  surrender  and  cancella-  Dist.,  144  U.  S.  610. 
tion  upon  the  rendition  of  judgment         '  Nesbit  v.  Riverside   Independent 

for  the  interest.  Dirt.,  144  V.  8.  610,  619;  Edwards  ». 

When  payable  to  bearer  or  order  are  Bates  County,  163  U.  S.  269,  272.  In 
negotiable  instnunents.  Aurora  Gty  c.  Edwards  v.  Bates  County,  163  U.  S. 
West,  7  WaU.  (U.  B.)  82;  Gelpcke  v.  26B,  rev'g  &S  Fed.  Rep.  436,  the 
Dubuque,  1  Wall.  (U.  S.)  175*  Clarlc  jurisdiction  at  the  circuit  court  of  the 
V.  Iowa  dty,  20  Wall.  (U.  S.)  583.  United  States  was  objected  to  in  an 
Instances  where  form  of  coupon  was  action  to  recover  on  municipal  bonds 
held  not  to  give  it  a  negotiable  charac-  on  the  ground  that  the  matter  in  cen- 
ter. Hyers  v.  York,  Ac.  R.  Co.,  43  He.  troveny,  exclusive  of  the  interest  and 
282;  but  quare,  and  see  Woods  v.  costs,  diif  not  ezcwi  the  sum  of  S2000. 
Lawrence  County,  1  Black  (U.  S.)  386.  The  bonds  sued  on  amounted  toS2000, 
The  rights  of  a  bona  fide  holder  of  and  in  addition  unpud  coupons  therecM 
coupons  are  not  affected  by  the  fact  for  a  period  of  thirteen  yean  wen 
that  he  purohased  them  at  a  discoimt.  included  in  the  action.  It  was  held 
Cumberland  County  v.  Randolph,  89  that  as  the  face  of  the  bonds  amounted 
Va.  614.  See  also  Cromwell  v.  Sac  to  S2000  and  as  the  coupons  represented 
County,  96  U.  S.  51.  To  maintain  separate  original  demands,  tbe  addi- 
action  on  valid  coupons  no  considera-  tion  of  the  demand  based  upon  the 
tion  need  have  been  given  therefor  by  coupons  to  the  emaod  based  on  tlie 
the  holder  or  plaintiff.  Dudley  v.  IaIcb  bonds  brought  the  sum  in  dispute 
County,  80  Fed.  Rep.  672.  within  the  jurisdiction  of  the  circuit 

Hoie  declared  on.    Ring  v.  Johnson  court.  Hr.  Justice  White,  after  referring 

County,  6  Iowa,  265;  CBcun,  B.  ic  to  various  decisions,  said:  "The  logical 

Q.  R.  Co.  V.  Otoe  County,  I  Dfllon  C.  C.  effect  of  these  rulings  is  that  when  the 

338;   Wiley  v.  Minneapolis  Board  of  interest  evidenced   oy  a  coupon  has 

Education,  11  Minn.  371.    The  better  become  due  and  payable,  the  demand 

practice,  in  the  author's  judpnent,  is  to  based  upon  the  promise  contained  in 

set  out  in  tbe  declaration  the  bond  to  such    coupon    is    no    longer    a   mere 

which  the  coupon  in  suit  was  attached,  incident  of  the  principal  mdebtedneas 

or  to  allege  its  l^al  effect  and  recitals,  represented  b^  toe  bond,  but  becWea 

Judgment  in  suit  on  coupons  or  for  really  a  principal  obligation.    Cleariy, 

interert,  jnhen  a  bar  to  tubmifuent  suit,  such  would  be  the  nature  of  the  claim 

Louioana  State  Bank  v.  Orleans  Nav.  of  one  who,  as  owner  of  the  coupons, 

Co.,  3  La.  An.  294;  Beloit  v.  Morfcau,  and  not  of  the  bonds,  brought  hia 

7  Wall.  619;    Bissell  v.  Spring  Valley  action    to    enforce    payment    of    the 

Township,   124  V.  S.  225;    compare  indebtedness  evidenced  by  the  coupons. 
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turn  applicable  to  actions  upon  coupons  is  that  which  applies  to  an 
action  upon  the  bonds  to  which  the  coupons  were  originally  at- 
tsched.'  But  the  statute  of  limitations  commences  to  run  on  coupons 
detached  ^m  the  bonds  and  negotiated  separately,  from  the  time 
the  coupons  mature,  and  the  operation  of  the  statute,  in  such  a 
case,  is  not  deferred  until  the  maturity  of  the  bonds  to  which  the 
coupons  belonged.*  The  statute  also  begins  to  run  on  coupons  from 
the  time  they  respecdvely  mature,  although  they  remain  attached  , 
to  the  bond  which  represents  the  principal  debt*  If  coupons  are 
not  paid  at  maturi^,  they  bear  interest  from  that  date.* 

§  895.  Sato  and  Dlspoul  of  Bonds.  —  Express  statutoiy  au- 
thority to  issue  bonds  implies  the  power  to  issue  them  in  the  ordinary 
and  usual  manner;  and  the  municipality  may,  by  virtue  thereof, 

So,  also,  before  maturity  of  the  bo 

their  holder  could  still  iuive  sued  u  ....... 

the  matured  coupons  as  an  independent        '  Amy  v.  Dubuque,  9S  U.  S.  470; 

indebtednesB,    and    not    as    a    meie  NasbD.ElDoTadQCo.,24Fed.R«p.252; 

accessoiT  to  a  demand  for  a  recovery  G&lveHton   it.    Loonie,    54   Tex.    £17. 

of  the  face  of  the  bonds.     No  good  Coupons  held  to  be  urflten  fn«trum«n(t 

leaaon,  therefore,  exuts  for  creating  a  and  governed  by  the  statute  applicable 

distinction  between  such  cases  and  tbe  thereto.    Coler  o.  ^nta  Fe  Cbunty,  6 

oaae  at  bar  in  which  there  is  coupled  N.  Mex.  88,  113. 
with  the  demand  to  recover  upon  the        *  Aurora   (Sty  v.    West,    7    Walt, 

coupons  a  demand  for  judgment  upon  (U.  S.)  82;    Clark  d.  Iowa  Gty,  20 

the  bonds.  ...     The  claim  made  by  Wall.  (U.  S.)  583;   Genoa  v.  Woodruff, 

the  plaintiff  on  the  coupons  was  in  no  92  U.  8.  502;    Amy  v.  Dubuque,  98 

just    sense    acoeeeoir    to    any    other  U.   8.   470,   473;    Edwards  v.   Bates 

demand,  but  was  in  iteelf  principal  and  County,  103  U.  S.  269,  272;   Wilson  v. 

primary.     In  ascertaimng,   therefore,  Neal,  23  Fed.  Rep.  129;    Nash  c.  M 

the  junadictional  sum  in  dispute,  the  Dorado   County,   24   Fed.    Rep.    252; 

sum  of  tbe  coupons  should  have  been  Lake  County  v.  Linn,  29  Colo.  440, 450; 

treated  as  an  independent  prindpal  Cripple  Creek  v.  Adams,  36  Colo.  320, 

demand  and  not  as  interest,  and  in  327. 

holding    otherwise    the    lower    court       The  settled  rule  in  flitnot*  is  that 

erred.  coupons  draw  interest  after  maturity. 

'  Kenoehat).Lamaon,9Wall.  (U.S.)  Cairo i>.  Zane,  149  U.  S.  122, 143,  intiag 

477;    Lexington  t>.  Butler,  14  WaU.  Harper  v.  Ely,  70  lU.  681,  586;  Hum- 

(U.  8.)  282.  phiOTH  V.  Morton,  100  III.  592;  Druir 

■  This    point    has    been    expreaily  v.   Wolf,   134  III.  204,  207;    United 

adjudged  by  the  Supreme  Court  in  States  Mortgage  Co.   v.   Sperry,    138 

Clark  o.  Iowa  Gty,  20  Wall.  (U.  S.)  U.    S.    313.   340.      So   helcf  in    Iowa, 

583,  and  the  prior  decisions,  which  had  Rogers  e.  Lee  County,  1  Dillon  C.  C. 

been    supposed     to     hold     otherwise,  529.    Also  in  Mis»iaivpm,  Lexington  c. 

expluned  to  mean  only  that  when  tbe  Union  Nat.  Bank,  75  Mias.  1.      After 

bonds  were  specialties,  the  coupons,  maturity,  coupons  bear  interest  at  the 

though  detached,  partook  of  the  same  rate  fixed  by  the  law  of  Oie  -place  when 

nature,  and  therefore  the  same  statute  payable.    Gelppke  v.  Dubuque,  1  Wall. 

1^    limitations    applied    to    both    the  (U.  8.)  175;   Fana  o.  Bowler,  107  U.  S. 

coupons  and  the  bonds;   that  is,  if  the  529,546;   Scotland  County  it.  Hill,  132 

bonds  were  spedalties,   so  were   the  U.  a.  107.    Payment  of  bonds  does  not 

coupons,  and  tlie  statute  of  limitations  extinguish  detached  coupons  not  paid, 

as  to  sealed  instrutnents,  and  not  tbe  New  York  Nat.    Exchange   Banx   «. 

more  restricted  statute  applicable  to  Hartford,    P.  di.  F.  R.  Co.,    8  R.  I. 

ample  contracts,  applied.    Kenoaha  v.  375. 
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aeU  the  bonds  and  use  the  proceeda  for  the  purposes  intended,  that 
being  the  mode  most  g^ierally  adopted  in  similar  cases.'  When 
the  statute  prescribes  the  method  of  sale,  such  method  is  the  cmly 
method  that  can  be  followed.  Hence,  if  it  is  required  that  the  bonds 
shall  be  sold  to  the  highest  bidder  after  advertisement,  no  other  dis- 
position of  the  bonds  can  be  made.*  Power  of  a  mimicipality  to 
issue  and  sell  bonds  carries  with  it  the  implied  power  to  secure  such 
reasonable  and  necessary  assistance  as  may  be  requisite  to  bring 
about  an  advantageous  sale,  and  to  this  end  the  municipality,  acting 
in  good  faith,  may  employ  a  broker  r^ularly  engaged  in  the  business.* 

'  Thomas  v.  Grand  Junction,  13  of  bonds  to  specify  in  their  bid  whether 
Colo.  App,  80;  lupra,  Si  882,  883.  it  is  payable  in  current  money  or  in 
There  can  be  no  recovery  for  a  breach  evidences  ^  of  ^  indebtedness  of  the 
of  an  executory  contract  with  a  county  municipality,  it  is  not  necessary  that 
for  the  sale  of  bonds  which  the  county  the  tu^ice  of  tait  of  the  bonds  calling 
bad  no  authority  to  issue.  Robinson-  for  bids  should  state  that  the  bon(& 
Humphrey  Co.  n.  Wilcox  County,  129  may  be  made  [wytkble  either  in  current 
G&.  104.  When  authority  to  issue  is  money  or  in  evidences  of  indebtedness, 
vested  in  the  common  council,  a  resolu-  Givens  v.  Hillsboro  County,  46  Fla.  502. 
tion  of  the  council  authorizing  the  H  the  bid  does  not  state  the  manner  of 
mayor  and  clerk  to  tign  the  bonds  does  payment  contemplated,  it  will  be  con- 
not  confer  authority  on  these  officers  to  strued  as  a  bid  payable  in  current 
issue  and  dispose  of  them.  Portsmouth  funds.  Potter  v.  Lainhart,  44  Fla.  647. 
Sav.  Bank  o.  Ashley,  91  Mich.  670.  A  contract,  to  purchase  bonds  from  a 
Discretionary  power  of  anencH  to  city  is  not  invahd  as  vltra  trirea,  because 
determine  whether  there  shall  be  a  sale  the  bonds  contracted  for  are  to  run 
of  bonds,  and,  if  so,  in  what  amounts,  for  Ihtrti/  years,  whilst  the  dty's  charter 
who  is  highest  bidder,  and  whether  contains  a  provision  that  in  all  issues  of 
security  shall  be  required,  held  not  to  bonds  provision  shall  be  made  for 
be  capable  of  dti^atum  to  mayor,  rtdemption  at  the  option  of  the  city  after 
Elyria  Oaa,  Ac.  Co.  v.  Elyria,  £7  Ohio  five  yean.  The  presumption  is  that  the 
St.  374,  382.  charter  provision  was  an  implied  con- 

'  Roberts  A  Co.  v.  Tsit,  116  Fed.  dition  of  the  contract.     Roberts   r. 

Rep.  228,  s.  c.   109   Fed.    Rep.  826;  Paducah,  95  Fed.  Rep.  62.    Advertise- 

Cincimiati  o.  GuckenbeiKer,  GO  Ohio  meut  for  bids  required  by  statute  to 

St.  353;   EUyria  Gas,  Ac.,  Co.  v.  Elyria,  ask  "bidders  to  give  price  and  rates  of 

57  Ohio  St.  374,  382.      See  also  Ft.  interest  at  which  they  will  purchase 

Scott  D.  Eads  Brokerage  Co.,  117  Fed.  such  bonds,"  held  not  to  be  invalid. 

Rep.    71.     Where  a  municipality  is  although  it  failed  to  require  bidders  b> 

under  no  stetutory  or  other  restriction  name  a  rate  of  interest  at  which  they 

it  may,  we  think,  acting  in  good  faith,  would  be  willing  to  purchase.    Parkin- 

make  a  sale  of  its  bonds  at  less  than  son  «.  Seattle  School  Diat.,  28  Wash, 

par.    Bee  Index,  Vrary.  33£. 

When,  by  statute,  the  sale  is  i»-        *  Hanitou  v.  Urst  Nat.  Bank,  37 

quired  to  be  made  after  advertisement  Colo.  344:   Armstrong  v.  Ft.  Edmrd, 

to  the  higkat   bidder,   such  provision  169   N,   Y.   316,   rev%  84   Hun,  261; 

implies  an  absolute  bid  by  mtending  Mayor,  Ac.  of  New  York  v.  Sands,  106 

purchasers,  and  a  conditional  bid  can-  N.  ¥.  210;    Ft.  Edward  t>.  Fish,  156 

not  be  received  or  considered.    A  bid  N.  Y.  363;  Brownello.  Greenwich,  114 

subject  to  the  approval  of  the  regularity  N.  Y.  618.     In  Kentttcky,  the  fisc&l 

of  the  issue  by  counsel  of  bidder  is  court  of  a  county  beine  authorised  to 

conditional.    Trowbridge  v.  New  York,  fund   the   country's   drf>t,   has   power 

24  N.  Y.  Misc.  517.     As  to  right  to  to  employ  such  agents  and  attorneys 

award  bonds  to  person  offering  "SlOO  as  may  be  necessary  for  that  purpose, 

more  than  the  best  bid"  see  Lamprecht  Slayton  v,   Rccers  (&-),   107   S.  W. 

c.  Williamsport,  22  Pa.  Co.  Ct.  Rep.  603.  Rep.  6M 
If  a  statute  requires  bidders  for  an  issue 


.dr,yGoogIe 


1400  UtTNICIPAX  COAPORATIOMS  j  895 

And  its  power  is  not  confined  to  tlie  employmmt  of  brokers  only. 
It  may  employ  any  person,  although  not  a  regular  broker,  that  the 
municipality  may,  in  good  faith,  consider  able  to  assist  it  in  selling 
and  disposing  of  the  bonds.'  In  disposing  of  the  bonds,  municipali- 
ties are  frequently  prohibited  from  selling  them  "at  [ess  iJian  the 
par  value  thereof. "  The  words  "par  vahte"  when  so  used  mean  a 
value  equal  to  the  face  of  the  bonds  and  accrued  interest  to  date  of 
sale.'  When  the  bonds  draw  interest  from  their  date,  and  are  dis- 
posed of  after  their  date,  with  accrued  interest  attached,  their  face 
or  "par  value,"  within  the  meaning  of  the  statute,  is  the  sum  of  the 
principal  and  the  accrued  interest.'  Persons  purchasing  the  bonds 
from  the  municipality  are  bound  to  take  notice  of  the  power  of  the 
municipality  in  this  respect,  and  a  sale  of  the  bonds  at  less  than  par 
is  absolutely  void  inter  partes  as  expressly  prohibited  by  law.  Neither 
party  to  the  contract  is  bound  thereby,  and  it  cannot  be  the  subject 
of  a  vahd  claim  by  either  against  the  other.*  A  person  employed  as 
a  broker  to  effect  a  sale  contrary  to  the  terms  of  the  statute  is  also 
affected  with  notice  of  the  power  of  the  municipality,  and  his  con- 
tiact  of  employment,  being  in  furtherance  of  a  violation  of  the 
statutory  prohibitim,  is  void  and  cannot  form  the  basis  of  a  re- 

*  Mayor,  Ac.  of  New  York  v.  Sands,  to  the  purchaaer  a  sum  for  exposes, 

lOS   N.    Y.    210:     Amutrong   V.    Ft.  which   is   intended   in   good   faith   to 

Edward,  169  N.  Y.  315,  raVg  84  Hun  cover  the  coet  of  prepanng  the  bonds, 

(N.  Y.),  261.  held  not  to  be  unlawful  as  reducing 

■  Ft.  Edward  v.  Fish,  156  N.  Y.  363,  the  price  below  par.     Diefenderfer  s. 

aftg  86  Hun  (N.  Y.),  548.     See  also  State,  13  W70.  387.    Evasions  of  the 

Jones  Co.  V.  Board  of  Education,  30  requirement  to  sell  at  not  less  th&n 

N.  Y.  App.  Div.  42S ;    Oswego  City  par  by  side  stipulations  or  underst&nd- 

Sav.  Banlc  v.  Board  of  Eduoauon,  3S  ings    aa    to    "commissionB "    are    not 


N.  Y.  Misc.  540;  b.  c.  70  N.  Y.  App.  uncommon,  and  provisiouB  for  pay- 

Div.538;  174N.  Y.S15.    AnexchariKe  ment  of  commissioos  will  be  careful!/ 

<rf  rtulrood  aid  bonds  for  stock  in  the  scrutinized  by   the  courts  as  to  theu 

railroad  aided  at  par  held  equivalent  to  bonafidei.     Whelen's  Appeal,  108  Pa. 

a  sale  of  the  bonds  at  par.     Geimaoia  St.   162,   197,  cited  infra;    Smith  v. 

Sav.  Bank  v.  Daiiinzton,  60  8.  Car.  County  of  Loa  Angeles,  99  Cal.  628; 

337.  Hunt  e.  Fawcett,  8  Waah.  396. 

Where  a  county  sfieed  to  p^  a        ■  Ft.  Edward  v.  Fish,  156  N.  Y.  363, 

brokeracommiesion^ten  percent  in  affg  86  Hun  (N.  Y.),  548;   lUimHs  r. 

connection    with    which    the    broker  Delafield,  S  Paige  (N.   Y.),  527;     26 

stip\4**«<l*«P*y*o''it'i°?™P'^*''^  ^^^  V^-  ^-^  ^^2;    2  Hill  (N.  Y.), 

printing   the   blank   bonds,   for   legal  159;    Diefenderfer  v.  State,   13  Wyo. 

advice  and  services,  and  aU  other  ex-  387.     As  to  sales  on  credit,  see  Mont- 

penses  incident  to  a  sale,  held  that,  pelier  National  Life  Ins.  Co.  t>.  Huron 

while  there  might  be  cases  where  the  Board    of    Education,  62    Fed.  Rep. 

facts  would  show  that  an  agreed  com-  778;    Citizens'  Savings  Bank  o.  Green- 

pensation  of  ten  per  cent  for  the  sale  of  burgh,  173  N.  Y.  215,  rev'g  60  N.  Y. 

the  bonds  was  an  evasion  of  a  statutoiy  App.  Div.  225;    in/ra,  }  956. 
prohibition  against  a  sale  below  par,  the        *  Ft.  Edward  v.  Fish,  156  N.  Y.  363, 

court  could  not  bold  it  to  be  so  on  the  aff'g  86  Hun  (N.  Y.),  548;    Illinois  v. 

facta  then  before  it.     State  o.  West  Delafield,  8  Paige   (N.   Y.),  526,  26 

Duluth  Land  Co.,  75  Minn.  456.     An  Wend.  {N.  Y.)  192,  2  Hill  (N.  Y.),  159; 

agreetnent  by  the  municipality  to  pay  infra,  J  956. 
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covery  for  services  rendered,'  The  purchaser  of  the  bonda  has,  as  a 
general  rule,  no  concern  with  the  application  of  the  proceeds  and 
cannot  refuse  to  perform  his  contract  on  grounds  which  have  refer- 
ence thereto.'  A  sale  of  the  bonds  at  less  than  par,  contrary  to  the 
statutory  direction,  does  not  affect  the  fundamental  power  of  the 
municipaUty  to  make  and  issue  the  bonds;  it  is  a  mere  irregularis 
in  the  exercise  of  its  powers,  and  the  validity  of  the  bonds  is  not 
affected  thereby  in  the  hands  of  innocent  purchasers  for  value.* 
Successful  bidders  for  the  bonds  who  have  made  the  deposit  re- 
quired by  the  municipality  are  not  obliged  to  accept  the  bonds  if 
they  are  issued  without  authority  and  may  sue  to  recover  the  amount 
of  the  deposit  on  the  ground  of  the  invalidity  of  the  bonds.  If  the 
twnds  are  void,  an  agreement  to  buy  and  to  pay  for  them  is  without 
consideration.  The  deposit  is  not  such  a  voluntary  payment  as 
deprives  the  bidder  of  the  right  to  demand  its  return.*  It  has  been 
held  that  when  under  the  statute  the  obligation  of  the  municipality 
and  its  ofBcers  to  issue  the  bonds  has  become  only  ministerial  in  its 
nature,  a  bidder  for  the  bonds  whose  bid  has  been  accepted  is 
entitled  to  compel  the  issue  of  btmds  to  him ; '  and  for  the  purpose  of 
enforcing  the  right  of  the  successful  bidder  to  an  issue  of  the  bonds, 
he  is  entitled  to  a  writ  of  mandamus  directed  to  the  proper  municipal 
officers.* 

•Ft.  Edward  o.  Fish,  156  N.  Y.  71  Fed.  Rep.  341;  Greenbuw ».  Intep- 

363,  aff'g  86  Hun  (N.  Y.),  548.  ufttioual  Trust  Co.,  94  Fed.  Rep.  755; 

'  A  person  was  employed  to  negoti-  same  bonda,  173  N.  Y.  215;  Knapp  v. 

ate  aa  entire   issue    of    improveoieQt  Newtown,  1  Hun  (N.  Y.),  203;   Sber- 

bonds.    The  first  series  was  n^otiated  lock  v.  Winnetka,  6S  111.  530;  Atchi- 

and  disposed  of  \>j  him;    the  second  son  tr.  Butcher,  3  Kans.  104.     An  act 

series    was   tendered    to    him   to    be  authorizing  a  sale  of  municipal  bonds 

negotiated,  but  he  refused  to  do  ao  on  at  not  less  than  par  impliedly  forbids 

the  ground  that  the  proceeds  of  the  the  allowance  of  a  cammUaion  to  a 

first   series   had    not    Deen   expended  pvrehaaer  of  the  bonds  from  the  city  at 

rtrictly  for  the  purposes  for  which  the  par.    Whelen's  Appeal,  108  Pa.  St  162, 

city  was  bound  to  expend  them.     It  167. 

was  hsld  that  the   broker   or  agent  *  School  City  of  Rushville  v.  Haves, 

employed  to  dispose  of  the  bonds  tiad  162  Ind.  193.     Waiver  by  city  of  nght 

no  right  to  control  the  manner  in  which  to  require  purcbaaer  to  give  notice  of 

the  work  was  to  be   prosecuted,   and  rejection  of  bonds  for  illegality  within 

that  aa  long  aa  the  expenditures  were  a  prescribed  time,  see  Great  Falls  v. 

incurred  for  work  within  the  authority  Theis,  79  Fed,  Rep.  943. 

of  the  city  it  was  sufficient.     Moses  u.  •  Jones  Co.  v.  Guttenbeig,  66  N.  J.  L. 

Key  West,  15  N .  Y.  Misc.  16,  aTd  167  659. 

^y^^    ,  '  Smalley  v.  Yates,  36  Kan.  619; 

'  St.  Paul  Gas  Lii^ht  Co.  v.  Sand-  Jonea  Co.  *.  Guttenbem,  66  N.  J.  L. 

atone,   73   Minn.    225;   CStiiens'   Sav.  659;    Halsey  p.  Nowrey,  71  N.  J.  L, 

Bank  B.  Greenburgh,    173   N.  Y.  216;  481;     People    v.    Brennan.    39    Barb. 

Mercer   Co.   o.    Hackett,    1   Wall.   83;  (N.  Y.)  522;    People  v.   McGuire,   31 

Woods  V.  Lawrence,  1  Black  (U.  S.),  N.  Y.  Misc.  324  ;  Mav  «.  Case  County, 

886.    See  also  Montpelier  National  Life  12  N.  Dak.  137 ;  Diefenderfcr  v.  State, 

Ina.  Co.  V.  Huron  Board  of  Education,  13   Wyo.   387.     See    also  chapter  on 

62  Fed.  Rep.  778 ;  Gladstone  v.  Thioop,  Mandamus.    Right  to  maintain  a  suit 
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§  896  (514).  LU  Pandwu  not  ^tpHcabU.  —  Another  doctrine 
estabii^ed  in  reference  to  such  securities  is  that  die  principle  of  Iti 
penderu  is  not  applicable  thereto.  There  may  be  actions  pending 
r^arding  the  bonds,  but  this  will  not  affect  the  purchaser  with 
constructive  notice.  It  is  a  gateial  rule  that  all  p^sons  dealing 
with  real  property  are  bound  to  take  notice  of  a  suit  pending  with 
r^ard  to  the  title  ihereot,  and  will,  at  their  peril,  purchase  the  same 
from  any  of  the  parties  to  the  suit  But  this  rule  does  not  aj^jr 
to  negotiable  securities  purchased  before  maturity.' 

§  897  (515).  Oonna  ol  DacUod  In  tha  SnptMiM  Oomt  «<  Um  DiolM 
StatsB.  —  In  municipal  bond  cases,  the  Supreme  Court  of  the  United 
States  has  rejected,  when  necessary  to  protect  the  bona  fide  holders 
of  such  securities,  narrow  and  rigid  constructions  of  statutes  and 
charters  authorizing  the  creation  of  such  debts.*    Against  such  bold- 

in  equity  to  compel  issue  of  bonds  in  be  ch&nged  by  State  laws  or  dedwxa, 
paymeat  of  aubacription  denied  and  m>  as  to  affect  the  rights  of  peraona 
remedy  bdd  to  be  by  mandamui.  outsde  the  State.  E^eld  v.  Jordao, 
Smith  V.  Bourbon  County,  127  U.  S.  110  U.  S.  680^  Scotland  County  t. 
105.  HiU.  132  U.  S.  107.    Although  it  is  h^ 

'  Leitch  V.  Wella,  48  N.  Y.  586;  by  the  Supreme  Court  of  /Omouthata 
"^ —  Elliott,    li    Ohio    St.    252;   municipal  corporation  cannot  lawfully 

Ehler,  18 Pa. St. 388:  Duiant  r-'"  *'-  ->-'—'■ >-■-   -  — 

Do.,  1  Woolw.  69;  Winston  v.   t 

WoatfeWt,  23  Ala.760;  Olcott «.  Fond  ( 

du  Iao  Superviaon,  IS  WalL  (U.  8.)  thus  made  payable,  il  uim  nut.  sum 
678;  WashinKtoD  National  Bank  v.  the  validity  of  the  bond,  or  chajge  tb« 
Teias,  20  Wall.  (U.  8.)  72;  Mima  v.  bona  fide  holder  with  notice  of  judicial 
West,  38  Qa.  18;  Wanen  CounW  v.  proceedioga  between  a  ptevious  holder 
Harcy,  97  U.  S.  96;  Warren  v.  Foat,  and  the  municipality  eo  as  to  work  an 
97  U.  S.  110;  Warren  ir.  Portsmouth  estoppel.  Enfield  v.  Jordan,  supra. 
Sav.  Bank,  97  U.  S.  110;  Orleana  e.  >  Gelpckev.Dubuque,  1  Wall.CU.a) 
Platt,99U.  8.679;  Csae  Co.  v.  OiUette,    175;     Meyer    v.    Huacatine    (charter 

100  tJ.  8.  585;  School  Dist.  No.  11  r.  authorizing  borromng  of  money),  1 
CbaiHnan,  162  Fed.  Rep.  887;  Piekeng  WaU.fU.B.)  384;  Rcgerav.  Burii^toi, 
Tp.  V.  Poet,  99  Fed.  Rep.  669;  Steirart  3  Wall.  (U.  8.)  654;  ovemiled  on  one 
V.  Lanaing,  104  U.  S.  506 ;  Thompson  v,  point  in  Breaham  v.  Geiman  American 
Ferrine,  103  U.  8.  800.  In  C^^  Bank,  144  U.  8.  173;  Van  Hostrup*. 
County  V.  Smith,  111  U.  8.  556,  a  Madiaon  City,  1  Wall.  (U.  S.)  291; 
judgmenthadbeengiveninfavortrftbe  Seyt>ert  v.  Pittsburg,  lb.  272.  If  the 
county  in  a  State  court,  between  it  and  Supreme  Court  cannot  be  aaid  to  have 
certain  of  ita  bondholders,  and.it  waa  adopted  liberal  conatructiona  of  statutci 
hdd  to  be  no  ettoppei  on  holdert  of  bond*  authoiiEiog  the  issue  of  bonds,  it  may 
uAo  were  not  before  the  court.  A  Aoa  be  indisputably  affirmed  that  it  has,  in  ' 
0^  been  kdd  that  lliey  ixmncA  be  mads  auch  cases,  held  the  municii^ty  firmly 
vartiet,  and  bound  by  publieatUm  mads  to  the  practical  coQEtruction_  it  had 
for  them  ae  unJmotcn  defendants.  Carroll  put  upon  the  enabling  acta,  in  caaea 
Co.  V.  Smith.  Ill  IT.  S.  563:  Pana  v.  where  the  acts  fairiy  admitted  of  the 
Bowler,  107  U.  8.  629 ;  Brooklyn  tt.  Ina.  construction  adopted  by  the  munid- 
Co.,  99  IT.  8,362;  Empire  cDaiiington,    pality,    and    the    rights    of    bema    fide 

101  U.  8.  87.  The  pendency  of  a  suit  haldera  were  involved.  Supra,  i  883. 
relating  to  the  validity  of  nejcotiable  In  Andes  v.  Ely,  158  U.  S.  312.  321, 
pa|>er  not  yet  due  is  not  constmrtive  Mr.  Justice  Brewer,  who  delivered  the 
notice  to  subsequent  holders  thereof  opinion  of  the  court,  eaid  with  referenoe 
before  maturity;  and  thia  rule  cumot  to  the  principle  to  be  applied  ia  con- 
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as  it  has  ^ven  no  &iTor  to  defences  baaed  upon  mere  itr^^larities 
in  the  issue  of  the  bonds  or  upon  non-compliance  with  preliminar; 
requirements,  not  going  to  the  question  of  statutory  power  to  issue 
them.'  It  has  held  that  the  circuit  courts  of  the  United  States  were 
clothed  with  full  authority,  by  mandamus  or  otherwise,  to  enforce 
the  collection  of  judgments  rendered  therein  on  such  bonds,  and  that 
thisauthority  could  not  be  interfered  with  to  the  injury  of  the  creditor, 
either  by  the  legislature  or  the  judiciary  of  the  States.'  It  has  upheld 
and  protected  the  rights  of  such  creditors  with  a  firm  hand,  asserting 
the  jurisdiction  and  authority  of  the  Federal  courts  with  such  strik- 
ing enei^  and  vigor  as  appar^itly,  but  not  actually,  to  trench  upon 
the  lawful  ri^ts  of  the  States  and  the  acknowledged  powers  of  the 
State  tribunals.  Upon  thq  whole,  however,  there  is  little  doubt  that 
its  course  has  had  the  approval  of  the  profession  in  general  and  of 
the  public,  and  the  result  ou^t  to  teach  municipalities  the  lesson 
that  if,  having  the  power  conferred  upon  them,  they  issue  negotiable 
securities,  they  cannot  escape  payment  if  these  find  their  way  into 
the  hands  of  innocent  purchasers.  The  result,  moreover,  has  been 
of  incalculable  value  to  municipalities  in  general  by  establishing  upon 
a  &nn  foundation  the  credit  of  their  securities  issued  for  needed  per- 
manent improvements,  enabling  them  thereby  to  obtain  money  for 
these  purposes  on  a  lower  interest  basis  than  would  otherwise  have 
been  possible.  And  for  this  the  country  at  large  is  under  lasting 
obligations  to  the  wisdom,  courage,  foresght,  and  sense  of  justice 
of  the  Supreme  Court  of  the  United  States.  Unfortunately,  perhaps, 
as  will  presently  appear,  the  decisions  upon  this  important  subject 
in  the  Supreme  Court  of  the  nation  and  those  in  some  of  the  State 
courts  are  not  in  all  respects  harmonious.' 

Btruing  at&tutea  authoriiioK  the  issu-  676;  Louislftna  (Sty  v.  Wood,  1020.8. 

ance  (tf  municipal  bonds,  "While  courta  294. 

may  property  see  to  it  that  proceediogi        ■  Von  Eoffman  s.  Quincy,  4  Wali. 

for  casting  burdens  upon  a  comtnuni^  fU.  S.)  535;    Qalena  v.  Amy,  5  Wall, 

comply  with  all  the  sutistaQtial  re-  (U.  S.)  706;  Biggs  v.  Johnson  County, 

quintioiiB  of  a  statute  in  order  that  no  6  Wall.  (U.  S.)  106;  But*  v.  Huscatina, 

such  burden  many  be   recklessly  or  8  Wall.  (U.  S.)  575.     See  also  poet, 

fraudulently  imposed,  vet  such  statutes  chapter    on     Mandamus,    and    caoei 

are  not  of  a  crtmioal  character,  and  there  dted. 

proceedings  are  not  to  be  so  technically        ■  This  section  of  the  text  haa  been 

construed  and  limited  as  to  make  them  somewhat  altered  in  tUs  edhion.    The 

a  mere  snare  to  those  who  are  encour-  general  questions  relating  to  the  powtr 

aged  to  invest  in  the  secuiities  of  the  to  aid  railways  ar«  conndeied  in  a 

municipality."  previous  chapter.    Distinction  between 

>  Knox    Countv   v.    Aspiawall,   21  municipal   "donation"   to  a  railroad 

How.  (U.  8.)  539;    Hotan  r.  iiiand  company  and  a  municipal  "subseiip- 

County,  2  Black  (U.  3.),  722;  BiseeD  v.  tion"  to  its  stock.    Hamilton  Coun& 

Jeffersonville,  24  How.  (U.  8.)  287;  t>.  Stat«,  115  Ind.  64.     Reference  to 

Manhv.  Fulton  County,  10  Wall.  (U.S.)  decidons    oonstruing    State    statute* 
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In  the  determination  of  the  Talidity  of  municipal  bonds,  two 
questions  of  controlling  importance  usually  arise  under  the  prin- 
ciples laid  down  by  the  Supreme  Court  of  the  United  States.  Tlie 
first  one  is  the  question  of  power,  that  is  to  say  whether  the  muni- 
cipality was  empowered  by  the  le^lature  to  issue  bonds  of  the 
character  of  those  in  suit;  and,  secondly,  if  such  authority  is  found, 
but  some  irregularity  or  fraud  has  attended  their  issue,  what  effect 
should  be  given  to  representadons  of  facts  contained  in  the  bonds 
where  they  have  come  into  the  hands  of  bona  fide  purchasers,  who 
have  bought  them  for  value,  in  reliance  upon  the  truth  of  such 
representations?  As  to  the  question  of  power,  there  has  been 
apparently  a  growing  tendency  in  the  courts  to  look  with  close 
scrutiny  into  the  source  of  the  authority  for  the  making  and  issuing 
of  such  bonds,  and  to  deny  the  power  unless  it  is  ^ven  expressly 
or  by  clear  implication.  But  if  the  power  is  found  to  exist,  and 
bonds  have  been  issued  in  professed  execution  of  the  power, 
containing  recitals  of  fects  existing  or  of  things  done  by  the  munici- 
paUty  or  its  officials  in  conformity  with  the  requirements  of  the 
authorizing  statute,  and  especially  if  those  facts  and  things  are 
peculiarly  within  the  knowledge  and  duty  of  the  officials  executing 
the  bonds,  there  has  been  no  relaxation  of  the  rule  which  protects 
bona  fide  purchasers  rel3nng  upon  the  truth  of  representations  made 
in  the  bonds  against  the  irr^ularities  and  frauds  of  the  munidpality 
or  the  officials  who  represent  it  in  the  exercise  of  the  power.' 

§898(515).  DKUio]uot8titaOoiiTtaasPT0c«d«iitalnFadualO<niita. 
' —  In  municipal  bond  cases  the  Supreme  Court  of  the  United  States 
does  not  hold  itself  concluded  by  decisions  of  the  State  courts  made 
after  the  bonds  have  been  n^otiated,  unless  possibly  where  the 
question  is  one  exclusively  depending  upon  the  construction  of  local 
and  peculiar  provisions  of   the  State  Constitution  or  enactments.* 

authorizing  municipBl  aid  to  raJIwayH,  public,  as  distinguisbed  from  a  private, 

as   to   requisitea   ol     petitions,   notice,  object,  and  that  no  sufficient  case  of 

regularity,  and  sufficiency  of  elections,  cl^r  and  irreparable  injuiy  was  shown 

see  22  Eng.  &  Am.  Corp.  Casea,   19,  to  justify  the  enjraning  of  the  issue  of 

note,  47,  note,  54,  not«,  71,  note.    The  the  bonds.    Ante,  chap.  viiL  {  313  «C 

United   States   Circuit   Court   for  the  Meg. 

Northem  District  of  Ohio,  before  Jodc-        '  Per  iSeijerens,  D,  J.,  in  Ridejr  ». 

mm,  J.,  in  the  caae  of  Fellows  v.  Walker,  Bowell,  64  Fed.  Rep.  453,  455. 
Auditor,  3G  Fed.  Rep.  651,  refused  to        '  Grfpcko  t>.  Dubuoue,  1  Wall.  175; 

enjoin  the  issue  of  municipal  bonds  Havemejer  v.  Iowa  County,  3  Wall, 

under  an  act  authorizing  the  issue  of  294;   Thomson  c.  Lee  County,  [b.  327; 

such  bonds  by  the  city  of  Toledo  to  Lee  Coimtyo.  Rogers,  7  Wall.  181.   See 

secure    natural    gas    for    pubhc    and  particularly  on  this  Point,  Olcott  «. 

private  use.    The  court  considered  the  Fond  du  I^  Sup.,  16  Wall.  678 :   Buta 

object  authorized  by  the  act  to  be  a  •.  Muscatine,  8  Wall.  576,  exidained; 
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It  has  not  decided  that  it  would  hold  valid  bonds  issued  after  the 
Supreme  Court  of  the  State  had  held  that  bonds  issued  under  similar 
circumstances  are  invalid,  and  it  will  not  so  hold,  since  such  a  doctrine 
is  not  necessary  to  protect  the  innocent  owners  of  such  securities,  and 
would  involve  the  consequence  of  the  Federal  courts  setting  up  a 
pohcy  in  a  State  contrary  to  its  Constitution  and  laws  as  expounded 

Carroll  County  v.  United  Statea,    18  Supreme  Court  of  PennBylraniA,  and 

Wdl.  71;  Chicago  v.  Sheldon,  9  Wall,  even  in  the  Court  of  Appeals  of  New 

fiO;  Pine  Grove  Tp.i'-Talcott,  19  WaU.  York.    People  c.  Mead,  24  N.  Y.  114; 

666:  Elmwood  v.  Marcy,  92  U.  S.  289;  The  Town  of  Venice  v.  Breed,  65  Barb. 

AodersonTi.  Santa  Anna,  116  U.S.  356;  597.    Thej' assert,  also,  that  where  an 

Ciaibome  County  t>.  Brookei,  111  U.  9.  authority  is  given  to  an  officer  to  exe- 

400 ;  Taylor  v.  Ypsilanti,  105  U.  3.  60 ;  cute  and  issue  bonds  (on  the  assent  of 

New  Buffalo  v.  Cambria  Iron  Co.,  106  two-thirds  of  the  voters  of  a  town,  the 

U.  S.  73 ;  Ralls  County  v.  DoukUss,  105  assent  to  be  obtained  by  the  officer,  and 

U.S.n8;  Footen.  Johnson  (%.,  5  Dill,  filed  in  a  public  office,  with  an  affidavit 

208:   CsssCo.ii.  Johnson,  95  U.S.  360;  verifying  tbe  assent),  the  verification 

Wilkes  County  v.  Coler,  190  U.  S.  437,  amounts  to  nothing,  subserves  no  pur> 

444;      Northwestern    Sav.     Bank    ».  pose,  and  that  a  bona  pde  holder  of  the 

Centreville  Station,  143  Fed.  Rep.  81;  tmnds  is  bound  to  prove  that  the  req- 

Onslow  County  V.  ToUinan,  145  Fed.  uisite  number  of  voters  did  actually 

Rep.  753;    Cutler  v.  HadisoD  County  aaeeot.    They  assert  this  as  a  general 

Sup.,  56  Miss.  115;  Vicksburgv.  Lom-  propositioii.    They  do  not  assert  thai 

bard,  51  Hiss.  126;   ante,  f  886;    pfut,  the  statute  so  declares,  or  that  such  is 

S  901 ;    Kenosha  «.   Lamson,  9  Wall,  even  its  implied  requisition.    There  is, 

477;  Campbell  v.  Kenosha,  5  Wall.  194.  therefore,  before  us  no  such  case  of  the 

Read  last  two  cases  in  connection  with  construotion   of  a   State   statute   by 

Foster  e.  Kenosha,  12  Wis.  610,  which.  State  courts  as  requires  us  to  yield  our 

in  effect,  is  overruled  or  disr^arded.  own  convictions  of  the  right  and  blindly 

See  on  this  point  Steinea  v.  Franklin  follow  the  lead  of  others,  eminent  as  we 

County,  48  llo.  167;  Columbi4  County  ftedy  concede  they  are."    /n/ra,  {  643. 

V.  King,  13  Fla.  451.  When  a  railroad  company  procured 

In  speaking  of  the  force  of  Iht  State  negotiable  bonds  to  be  issued  t^  a  town 

eourl  deeitiima  in  the  Federal  courts  in  under  a  statute,  which  was  afterwards 

this  class  of  cases,  Mr.  Justice  Strong,  in  declared    unconsUtutional,    and    the 

Venice  v.  Murdock,  92  U.  8.  494,  holds  railroad  sold  and  truisfeired  them  to 

this  language;  "It  is  argued,  however,  citizens  of  another  State,  who,  in  an 

that  the  New  York  decisions  (Starin  v.  action  in  the  Fwleral  court,  fixed  the 

Genoa,23N.  Y.  439;  Gould  v.  Sterling,  liability  of  tbe  town  for  the  whole  issue, 

23  N.  Y.  439,  456)  are  judicial  con-  it  was  held  that  the  town  had  a  good 

structions  of  a  statute  of  that  State,  cause  of  action  against  the  railroad 

and,  therefore,  that  they  furnish  a  rule  company  for  the  amount  of  the  bonds 

by  which  we  must  be  guided.     Tbe  and  mterest,  on  the  ground  that  its  act 

argument    would    have   force    if   the  in  procuring  and  negotiating  the  bonds 

decisions,  in  fact,  presented  a  clear  case  was   without   authority   m    law   and 

of  statutory  construction.    But  they  wrongful.       Town     of     Flainview    v. 

do  not.     They  are  not  attempts  at  Winona  4  St.  Peter  R.  R.  Co.,  36  Minn, 

interpretation.    They  would  apply  as  605.    The  soundness  of  this  conclusion 

well   to   the   execution   of   powers   or  is,  perhaps,  not  so  obvious  as  to  prevent 

authorities  granted  by  private  persons  reagitation  of  the  question.    In  State 

as  they  do  to  the  issue  of  bonds  under  v.  Eolladay,  72  Mo.  499,  it  was  held 

tbe  statute  of  April  16,  1852.    They  that  where  a  State  court  had  declared 

assert  general  principles,  to  wit,  that  certain  bonds  issued  in  aid  of  a  railroad 

penons  empowered  to  borrow  money  vtnd  and  tbe  courte  of  the  United  State* 

and  give  bonds  therefor,  for  the  purpose  afterwards  held  them  valid,  the  State 

of  paying  it  to  an  improvement  com-  court  cannot  deem  them  such  absolute 

pany,  are  not  authorized  to  deliver  the  nullities  as  not  to  be  the  subject  ftf 

bonds  directly  to  the  company,  —  a  compromise, 
doctrine  denied  in  this  court,  m  the 
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by  its  authorized  and  netful  tribunals.'  Since  the  ordinary  admiiiis- 
tiation  of  the  law  is  carried  on  by  the  State  courts,  it  necessaiilj 
happens  that  by  the  course  of  thnr  decinons  certain  nika  an 
established  which  become  rules  of  proper^  and  action  in  the  State 
and  have  all  the  effect  of  law,  and  i^ch  it  would  be  wrong  to  dis- 
turb. Hiis  ia  especially  true  with  rc^rd  to  the  law  of  real  estateaod 
^e  ctmstruction  of  State  constitutions  and  statutes.  Such  estab- 
lished rules  are  always  regarded  by  the  Federal  courts,  no  less  thao 
by  the  State  courts  tbemaelves,  as  authoritative  declaiaticms  of  what 
the  law  is.  Where,  howev^-,  the  law  has  not  been  thus  settled,  it  is 
the  ri^t  and  duty  of  the  Federal  courts  to  exercise  th^  own  judg- 
ment, as  they  also  always  do  in  reference  to  the  doctrines  of  com- 
mercial law  and  general  jurisprudence.  So  when  contracts  and 
transactions  have  been  entered  into,  and  ri^ts  have  accrued  thereon, 
under  a  particular  state  of  the  decisions,  or  when  there  has  been  no 
deciwon  of  the  State  tribunals,  the  Federal  courts  properly  claim  the 
rif^t  to  adopt  their  own  interpretation  of  the  law  applicable  to  the 
case,  although  a  different  interpretation  may  be  adopted  by  the 
State  courts  after  such  ri^ts  have  accrued.  But  even  in  such  cases, 
for  the  sake  of  harmony  and  to  avoid  confusion,  the  Federal  courts 
will  lean  towards  an  agreement  of  views  with  the  State  courts  if  the 
question  seems  to  them  balanced  with  doubt.  Acting  on  these 
principles,  founded  as  they  are  on  comity  and  good  senae,  the  courts 
of  the  United  States,  without  sacrificing  their  own  digni^  as  inde- 
pendent tribunals,  endeavor  to  avoid,  and  in  most  cases  do  avoid, 
any  unseemly  conflict  with  the  Well-coosidered  decisions  of  the  State 
courts.  As,  however,  the  very  object  of  giving  to  the  Federal  courts 
jurisdiction  to  administer  the  laws  of  the  States  in  controversies 
between  citizens  of  different  States  was  to  institute  independent 


_j  this  mibiect,  Butz  v.  Muscatine,  8  the  Supreme  Court,  aaja:       

WaU.  (U.  S.)  675;  Olcott  v.  Fond  du  pretaUon  [of  the   Supreme  Court  d 

Lac    16  Wall.  (U.  B.)  578.  QliDoia]  accompanied  aU   bond<  «ub- 

Smce  the  text  wu  written  the  Su-  aequently   issued  into   the    hands  of 

preme  Court  of  the  United  States  has  whoever  took  them,  whether  a  bona 

distinctly  decided,  in  accordance  with  fide  holder  or  not.     lliis  court  must 

the  pmliction  therein,  that  as  to  bonds  recognise  this  decision  of  the  Supieiin 

issued  after  a  construction  of  the  State  Court  of  DliDtHS  as  an  authoritative 

statute  by  the  Supreme  Court  of  the  construction  erf  the  statute,  made  bt- 

State,  such  construction  is  authorita-  for«  the  bonds  ^  suit]  were  issued,  aikd 

tive  and   binding  upon  the   Federal  to  be  followed  In^this  court."    Douglasi 

courts.    This  subject  is  fuUj  examined  v.  County  o!  nke,    101    U.   S.  iTJ; 

and  disciissed  in  German  Sav.  Bank  c.  Burgeas  n.   Seligman,  107    TT.  S.  20; 

Franklin  County  (111.),  128  U.  8.  626,  Green  County  r.  Conness,  100  U.  a  154; 

638.     In  this  case  bonds  were  issued  Anderson  o.  Santa  Anna,  116  TJ.  8.  356; 

after  the  Supreme  Court  of  Illlncns  had  Scotland  County  o.  Hill,  182  TJ.  8.  107. 


-,yCoo^Ie 


§  898  soNDS:  contuctino  decisions  1407 

tribunals  which  it  might  be  supposed  would  be  unaffected  b;  loc&t 
prejudices  and  sectional  views,  it  would  be  a  dereliction  of  their  duty 
not  to  exercise  an  independent  judgment  in  cases  not  foreclosed  hy 
previous  adjudication.'  On  the  geneml  question  whether  a  munici- 
pal bond  b  a  negotiable  instrument  or  not  the  Supreme  Court  of  the 
United  States  has  held  that  it  is  a  matter  of  mercantile  or  commercitU 
law  and  is  not  to  be  governed  by  the  rules  of  any  particular  State,  and 
that  it  is  not  bound  to  follow  the  decisions  of  the  State  in  which  the 
municipality  making  the  bonds  is  situated.'  If,  however,  the  question 
at  issue  is  whether  a  particular  statute  authorizing  an  issue  of  bonds 
was  passed  in  such  manner  as  to  become  a  law  under  the  Constitution 
of  the  State,  the  decisions  of  the  highest  court  of  the  State  on  that 
subject,  though  made  after  the  issue  of  the  bonds,  will  be  acce^ded 
and  followed  by  the  Federal  courts.* 

'  Per   BnvOt^,    J.,   in   Burgess   t>.  been  consUtutionally  passed,  for  the 

Seligman,  107  U.  a  20,  33,  34,  a  lead-  courts  of  the  United  States,  with  the 

ing  and  thoroughly  considered  case,  same  evidence  before  them,  to  hold 

Anderson   v.   Santa  Anna,   116  U.   8.  otherwise.     As  a  matter  of  propriety 

356,  362;    Pine  Qrove  v.  Talcott,  19  and  right,  the  decisiooB  of  tne  State 

Wall.  (U.  8.)  666.     See  also  Folsom  c.  courts  on  the  question  as  to  what  are 

Ninety-^x,  159  U.  S.  611,  625;  Stanly  the  laws  of  the  State  is  binding  upon 

County  n.  Ckiler,  190  U.  S.  437,  UiJAB.  those  of  the  United  States.    But  the 

■  Hercer  County  c.  Eackett,  1  Wall,  law    under    consideration     has    been 

S.  S.)  83.    In  this  case,  the  Supreme  ^med  upon  by  the  Supreme  Court  of 

urt  of  the  United  States  declined  to  IlUnois,  and  held  to  be  invalid.     This 

follow  the   decision  of  the   Supreme  ought  to  have  been  sufficient  to  govern 

Court  of  Pennsylvania  in  Diamond  v.  the  action  of  the  court  below.     In  our 

Lawrence  County,  37  Pa.  St.  353,  which  judgment,  it  was  not  necessary  to  have 

held  that  municipal  and  county  bonds  raised  an  issue  on  the  subject,  except 

are   not    n^^tiable  securities,  saying,  by  demurrer  to  the  declaration.     The 

f'Jl  this  decision  of  that  learned  court  court  is  bound  to  know  the  law  witb- 

was  founded   on   the   construction   of  out  asking  the  advice  of  a  jury  on  the 

the  Constitution  or  statute  law  of  the  subject.     When  once  it  became  the 

State,  or  the  peculiar  law  of  Pennsyl-  settled   construction   of  the  Coitstitu- 

vania  as  to  titles  to  land,  we  would  tion  of  Illinois   that  no  act  can  be 

have  felt  bound  to  follow  it,  but  we  deemed   a   valid   law   unless,    by   the 

have  often  decided  that  on  questions  journals  of  the  I^islature,  it  appeals 

of   mercantile   or   commercial   law   or  to  have  been  regwarly  paieed  by  both 

usages  which  are  not  peculiar  to  any  houses,  it  became  the  duty  of  the  courta 

pla^,  we  do  not  feel  pound  to  yield  to  take  judicial  notice  of  the  journal 

our  own  judgment,  especially  if  it  be  entries  in  that  regard.     The  courts  of 

fortified  by  the  decision  of  aU  other  Illinois    may    decline    to    take    that 

En^ish  and  American  courts.    These  trouble  unless  parties  bring  the  mat- 

securiUes   are   not   peculiar  to  Penn-  t«r  to  their  attention;   but,  on  eeneral 

sylvania,  or  governed  by  its  statutes  principles,  the  question  as  to  tne  ex- 

or  peculiar  law."  istence  of  a  law  is  a  judicial  one,  and 

'  Wilkes  County  v.  Coler,  ISO  U.  S.  must  be  so  regarded  by  the  courts  of 

606;  Stanly  County  n.  Coler,  190  U.  S.  the  United  States." 
107;     South    Ottawa    u.    Perkins,    94         The  author  with  diffidence  ventures 

U.  S.  380.    In  South  Ottawa  v.  Perkins,  to  observe  that  where  under  express 

S4  U.  S.  260,  267,  the  court  said:   "It  statute   authority   negotiable   munict- 

would  be  a  very  unseemly  state  of  pal  bonds  have  been  issued  and  sold  in 

things,  after  the  courts  of  luinoit  have  the  markets  and  are  in  the  hands  of 

determined   that   a  pretended  statute  borui  fide  holders  for  value,  there  is  no 

of  that  State  is  not  such,  having  never  more  Ic^cal  or  necessary  reason  why 
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S  899.  Bnle  in  Federal  Ooorta  when  Decisions  d  State  Oomts  m 
conflicting.  ~  It  is  the  well-settled  and  long-established  doctrine  of 
the  Supreme  Court  of  the  United  States  that  when  the  question  of 
the  power  of  a  municipal  corporation  under  the  Constitution  and 
statutes  of  the  State  to  make  negotiable  securities  has  been  determined 
by  the  decisions  of  the  highest  court  of  the  State,  and  the  decisions 
are  conflicting  or  do  not  adhere  to  a  uniform  rule,  the  same  question, 
when  it  arises  in  the  trial  of  a  suit  in  the  Federal  courts,  b  to  be 
determined  by  the  law  as  judicially  declared  by  the  highest  court  of 
the  St&te  at  the  time  the  setnaitiea  were  iesved ;  and  that  the  rights  and 
obligations  of  the  parties  accruing  under  such  a  state  of  the  law  will 
not  be  affected  by  a  different  course  of  judicial  decisions  aid/gequer^y 
rendered  any  more  than  by  subsequent  legislation.'    As  the  late  Chief 

the  Supreme  Court  of  the  United  States  (U.  S.)  175,  206;  Ohio  life  Ins.  k 
ehould  hold  itself  condvaively  bound  by  Trust  Co.  v.  DeboH,  16  How.  (V.  S.) 
s  avbaequenl  deciuon  of  the  State  courts  416,  432;  Rowan  v.  Runnels,  £  How. 
as  to  whether  the  enabling  act  was  (U.  8.)  134;  Henderson  County  i. 
passed  with  the  formalities  required  Travellers'  Ins.  Co.,  128  Fed.  Rep.  817; 
by  the  State  Constitution  than  exists  Rees  v.  Olmsted,  135  Fed.  R«p.  296. 
in  the  case  of  the  constitutionality  or  The  caaee  see  numerous  in  the  Su- 
construction  of  such  statute,  supposing  preme  Court  of  the  United  States  to  tlie 
it  to  be  a  law  of  the  State,  la  prin-  effect  that  the  decisions  in  a  Stat«  court 
ciple  the  question  in  the  two  cases  rendered  after  the  issuance  of  bonds 
where  commercial  securities  are  con-  by  some  municipality  in  such  State 
cemed  is  the  same,  and  as  it  seems  to  are  not  binding  on  the  Federal  courts, 
the  author  the  power  and  the  duty  of  It  well  illustrates  the  subject,  hos- 
tile Supreme  Court  to  exercise  its  own  ever,  to  mention  a  decision  of  the  Su- 
indeptmdeot  judgment  is,  or  may  be,  as  preme  Court  of  the  United  States  made 
great  in  the  one  case  as  in  the  other,  ascertain  decisions  had  been  made  1^ 
aiul  is  a  power  and  duty  that  should  so  eminently  respectable  a  court  as  the 
not  be  absolutely  and  unconditionally  Court  of  Appeals  of  the  State  of  New 
abdicated  or  renounced  or  declared  to  York,  in  wmch  the  United  States  Su- 
be  beyond  its  rightful  jurisdiction.  preme  Court  distinctly  declines  to  fol- 

'  Wilkes  Coimty  v.  Coler,  ISO  U.  S.  low  the  ruliiigs  of  the  State  court,  these 
506, 531 :  s.  c.  190  U.  S.  107,  111 ;  Loeb  dedaions  being  made  with  reference  to 
V.  Columbia  Township  Trustees,  179  railroad  iud  bonds.  In  Venice  v.  Uu> 
U.  8.  472, 492;  Wade  v.  Travis  County,  dock,  92  U.  S.  494,  certain  railroad  aid 
174  U.  S.  499,  610;  German  Savings  bonds  issued  in  1853  by  the  town  of 
Bank  v.  Franklin  County,  128  U.  S.  526,  Venice,  New  York,  were  sued  upon  m 
639;  Anderson f.  Santa  Anna,  116  V.  S.  the  Unil«d  SUtea  Oi^uit  Court  for  the 
356,361;  Green  County  v.ConnesB,  109  Northern  District  of  Nel^  York.  Bonds 
U.  S.  104,  105;  Bursees  v.  Selieman,  like  these  had  been  held  invalid  in  (he 
1C7  U.  S.  20;  Ralls  County  v.  Doug-  Court  of  Appeals  of  the  State  of  New 
lass,  105  U.  S.  728 ;  Taylor  u.  Ymilonti,  York  in  Starm  v.  Genoa  and  in  Gould 
105  U.  8.  60,  71 ;  Thompson  v.  Perrine,  v.  Sterling,  23  N.  Y.  439,  456,  and  by 
103  U.  8.  806;  s.  c.  106  U.  S.  589;  numerous  subsequent  caaes  in  the 
Douglass «.  Fike  County,  lOlU.  S.  677;  Court  of  Appeals  in  the  State  of  New 
Olcott  V.  Fond  du  Lac,  16  Wall.  (U.  S.)  York.  See  it^ra.  i  S56.  Notwitb- 
678;  Kenosha  v.  Lamson,  9  Wall,  standing  this  fact,  however,  these 
(U,  S.)  477;  BuU  v.  Muscatiue,  8  Wall,  bonds  were  held  good  by  the  Supreme 
(U.  S.)  675;  Lee  County  s.  Rogers,  7  Court  of  the  United  States.  The  court 
Wall.  (U.  8.)  181;  Mitchell  v.  Burling-  in  nving  its  opmion,  says  (p.  499): 
ton,  4  Wall.  (U.  8.)  270;  Thomson  ti.  "We  are  aware  that  in  the  State  ol 
Lee  Coun^,  3  Wall.  (U.  8.)  327 ;  Have-  New  York  it  has  been  held  adveiseb 
meyer  v.  Iowa  County,  3  Wall.  (U.  S.)  to  the  opinions  we  have  expressed.  It 
294,  303;  Gelpoke  v.  Dubuque,  1  Wall,    was  so  held  in  Starin  v.  Town  of  Genoa, 


-,yCoo^le 


{  8S6                   BONDS :   coNFLicmfO  DEcmom  1409 

Justice  Waiie  declared':  "The  true  rule  is  to  give  a  diange  of 
judicial  construction  in  respect  to  a  statute  the  same  operation  on 

and  in  Gould  v.  Town  of  Sterling,  23  follow  those  Mliudicationa.  We  h&ve 
N.  Y.  439,  456.  In  the  former  case  the  examined  thoee  caaeB  with  care.  With 
court  rules,  that  under  the  act  of  all  respect  for  the  eminent  tribunal  br 
April  16,  1852  (the  same  act  which  con-  which  the  judgmenta  were  pronounced, 
furred  powais  conditioiially  upon  the  we  must  be  permitted  to  say  that  tb^ 
supervisors  and  commissioners  of  the  are  not  satiaactory  to  our  minds.  We 
town  of  Venice),  the  onus  was  on  the  think  the  dinenting  opinion  in  the  one 
bondholder  to  show,  in  a  suit  against  first  dedded  is  unanswered.  Similar 
the  town,  that  two-thirda  of  the  reai-  laws  have  been  passed  in  twenty-one 
dent  taxablea  had  given  their  written  States.  In  all  of  them  but  two  it  ia 
assent  to  the  creation  of  the  bonds.  In  believed  their  validity  has  been  sna- 
the latter  case  a  similar  decidon  was  tained  by  the  highest  local  courts.  It 
given  when  the  bonds  had  been  issued  is  not  easy  to  resist  the  force  of  such 
imder  another  act,  much  like  the  act  of  a  current  of  reason  and  authority.  The 
1852,  though  differing  in  some  material  question  before  us  belongs  to  the  do- 
porticulare.  These  decisions  are  in  main  of  genend  jurisprudence.  In  this 
conflict  with  the  rulings  of  the  court  in  class  of  cases  this  court  is  not  bound  by 
Bissell  V.  JeffeiBonville,  24  How.  (U.  S.)  the  judgment  of  the  courts  of  the  States 
287;  Knox  County  t>.  Aspinwoll,  21  where  the  cases  arise.  It  must  hear  and 
How.  (U.  8^  539;  Mercer  County  v.  determine  for  itself.  Here,  commercial 
Hackett,  1  Wall.  (U.  S.)  S3,  and  other  eecuritiei  are  involved.  When  the  bonda 
cases  which  we  have  cited.  They  are  were  issued,  there  bad  been  no  autbori- 
in  conflict  also  with  the  decisions  in  tative  intimation  from  any  quarter 
other  State  courts.  .  .  .  But  assuming  that  such  statutes  were  invalid.  The 
that  what  was  ruled  in  Gould  v.  Stei<-  l^jslature  affirmed  their  validity  in 
ling  and  in  Starin  v.  Genoa  is  still  the  every  act  by  an  implication  equivalent 
doctrine  of  the  New  York  courts,  we  in  effect  to  on  express  declaration. 
find  ourselves  unable  to  yield  to  it  our  And  during  the  period  covered  by^their 
assent.  It  is  against  the  whole  current  enactment,  neither  of  the  other  de- 
of  our  decisions,  as  well  as  against  the  partments  of  the  ^vermnent  of  the 
dedsions  made  in  other  States ;  and  we  State  lifted  its  voice  against  them, 
think  it  is  not  supported  by  the  sound-  The  acquiescence  was  universal.  The 
est  reasons."  oee  also  to  the  same  general  understanding  of  the  l^al 
effect.  Burgess  v.  Seligmon,  107  U.  S.  profession  throughout  the  country  ia 
20,  where  the  court  says :  ' '  When  con-  believed  to  have  been  that  they  wers 
ttscts  and  trsnsoctioiu  have  been  en-  valid.  The  National  Constitution  for- 
tered  into,  and  rights  have  accrued  bids  the  States  to  pass  laws  impairing 
thereon  under  a  particular  state  of  the  the  obligation  of  contracts.  In  coses 
decisions,  or  when  there  has  been  no  de-  property  brought  before  us,  that  end 
eition  of  the  State  tribuTiaUj  the  Federal  can  be  accomplished  unwarrantably  no 
courts  properly  clfum  the  ngbt  to  adopt  more  by  judicial  decisions  than  by  1^- 
their  own  interpretation  of  the  law  islation.  Were  we  to  yield  in  cases  like 
applicoble  to  the  case,  although  a  dif-  this  to  the  authority  of  the  decisions  of 
ferent  interpretation  may  be  adopted  the  courts  of  the  respective  States,  we 
by  the  State  courts  after  such  rurhts  should  abdicate  the  performanoe  of  one 
have  accrued."  Says  Justice  Brodiej;  of  the  moat  important  duties  with 
"Federal  courts  .  .  .  exercise  their  own  which  this  tribunal  is  charged,  and  dis- 
jud^pnent . . .  alwayt ...  in  reference  U)  appoint  the  wise  and  salutary  policy  of 
the  doctrines  of  coimnerciat  law."  See  the  framers  of  the  Constitution  in  pro- 
slso  to  the  same  effect,  Fine  Grove  v.  viding  for  the  creation  of  an  independ- 


Talcott,   19  WaU.   (U.   8.)  666,  677,  ent  Federal  judiciary.    The  t 

where  the  court  said  (p.  677):    "It  is  our  appellate  jurisdiction  would  be  but 
insist«d  that  the  invalioity  of  the  [roil-  a  aolemn  mockery." 
road  aid]  stetute  has  been  detemuned         It  is,  therefore,  the  general  and  set- 
by  two  judgments  of  the  Supreme  Court  tied  rule  that  the  Federal  courte  should 
of  Michigan,  and  that  wb  are  bound  to  and  will  follow  the  diwiwoni  which  wen 


'  DougUss  V.  Pike  County,  101  TT.  8.  077, 
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contracts  and  existing  contract  rights  that  would  be  given  to  a 
legislative  amendment;  that  is  to  ssy,  make  it  prospective,  but  not 
retroactive.  After  a  statute  has  been  settled  by  judicial  constnictioD, 
the  constructton  becomes,  so  far  as  contract  rights  acquired  under  it 
are  concerned,  as  much  a  part  of  the  statute  as  the  text  itself;  and  a 
change  of  decision  is  to  all  intents  and  purposes  the  same  in  its  effect 
on  contracts  as  an  amendment  of  the  law  by  means  of  a  l^^tive 
enactment."  Haice,  when  the  validitj  of  municipal  bonds  is  at 
issue,  the  rights  of  the  parties  are  to  he  determined  according  to  tht 
law  as  it  was  jvdiciaUy  construed  to  be  by  the  State  courts  when  the 
bonds  in  question  were  put  upon  the  market  as  commercial  paper.' 

in  existence  when  the  bonds  were  i»-  it  ebould  be  sdltered  to  for  the  vra- 
sued,  if  there  are  any,  or,  if  not,  then  taction  tA  theae  lights;  to  direst  UiEm 
they  should  consider  the  questions  for  bv  a  change  of  construction  is  to  Iof- 
themselves,  and  they  are  not  bound  by  isUte  retroactively.  6t.  Louis  0.  H.  C, 
any  suhMoumt  decisions  of  the  State  R.  Co.  v.  Fowler,  142  Uo.  670,  6S7; 
Supreme  Court.  Hence,  decisions  of  Fanior  v.  New  England  Mortga^  Se- 
the  Supreme  Court  of  a  State  cons^nitRff  curity  Co.,  92  Ala.  176.  And  it  bu 
the  enabUng  act  made  ajler  the  bonds  been  held  to  Apply  to  questions  aSect- 
were  issued^  do  not  bind  the  Federal  ing  the  validity  of  municipal  bonda 
courts,  if  such  subsequent  decisions  of  Cincinnati  v.  Taft,  63  Ohio  St.  141; 
the  Supreme  Court  of  the  State  are  not  Stallcup  v.  Tacom»,  13  Wash.  141,  1^ 
in  accordance  with  the  general  prin-  '  >  In  Ohio  Life  Ins.  &.  Trust  Co.  •. 
dples  ot  jurisprudence  but  the  Federal  Debolt,  1,6  How.  (U.  S.)  416,  432, 
courts  may,  and  should,  exetclBe  their  Taney,  C.  J.,  said:  "The  sound  ud 
own  independent  judgment.  There  is  true  rule  is  tliat  if  the  oontiact,  wbea 
a  long  line  of  decisions  to  that  effect  made,  is  valid  by  the  laws  t£  the  State, 
above  cited  in  the  Supreme  Court  of  the  as  then  expounded  by  all  the  d^Mwt- 
United'  States,  and  these  decisions  re-  ments  of  its  government,  and  achnis- 
lating  to  the  construction  of  statutes  istered  in  its  courts  of  justice,  its  w 
are  expressly  recognized  and  distin-  lidity  and  obligation  cannot  be  im- 
Kuisbed  by  uie  Supreme  Court  of  the  paired  by  any  subsequent  act  of  the 
United  States  in  its  opinion  in  Wilkes  I^ialature  of  the  State,  or  decision  cf 
County  V.  Coler,  180  U.  8.  S06-n531.  its  courts,  altering  the  construction  of 
On  page  SIS  of  the  t»se  last  dted,  this  the  law."  In  Kenosha  t>.  Lamson,  9 
court  says,  referring  to  the  acta  ot  Wall.  (U.  S.)  477,  485,  Mr.  Justiw 
1868,  1879,  and  .18S1_,  as  follows:  Niiton,  spea^ng  for  the  court,  said: 
"Observe  that  the  issue  IS  not  as  to  the  "It  is  urged,  ^o,  that  the  Supieme 
construction,  meaning,  or  scope  of  a  Court  of  Wisconsin  has  held  that  the 
statute,  but  whether  that  which  pur-  act  of  the  l^pslature  conferring  auth(w- 
ports  to  be  a  legislative  enactment  ity  upon  the  city  to  lend  its  credit,  and 
ever  became  a  law  for  any  purpose."  issue  the  Ixinds  m  question,  was  in  %io- 
SeealsoB.  c.  190 U.  8.  107,111.  _  lation  ot  the  provisions  of  the  Con- 

If  there  be  any  inconsistencies  in  stitution  above  referred  to.  But  at 
the  decisions  dl  the  State  courts,  the  the  time  this  loan  was  made  and  these 
general  rule  is  that  the  courts  of  the  bonds  were  issued,  the  decimons  d  the 
United  States  follow  t>ie  luteal  tetUed  courts  of  the  State  favored  the  validity 
adfudieatum  in  preference  to  the  earlier  of  the  law.  The  last  decision  cannot, 
ones.  Wade  v.  Travis  County,  174  therefore,  be  followed."  In  Taylor  t. 
U.  a  499,  508.  Ypailanti,  105  U.  S.  60,  71,  Mr.  Justite 

This  prindple  also  receives  some  Harlan  said  on  this  subject:  "Tbe 
effect  in  the  decisions  of  the  courts  of  portion  taken  by  counsel  for  the  city 
tbe  different  States  which  have  under  is  that  the  established  settled  con- 
various  circumstances  recf^^niied  the  struction,  given  by  the  highefrt  court 
rule  that  a  judicial  construction  of  a  of  a  State  of  the  laws  and  Constitutioii 
statute  becomes  a  part  of  it,  and  as  to  of  that  State,  must  be  deemed,  in  all 
rights  wt^ch  have  accrued  afterward,  cases,  binding  upon  the  courts  of  tix 
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This  principle  of  tbe.Iaw  has  ita  fullest  appIicatioD  and  force  in  actions 
which  have  their  origin  in  the  Circuit  Court  of  the  United  States.  If 
the  acdoa  is  brought  in  a  State  court,  the  Supreme  Court  of  the 
United  States  b  without  jurisdiction  under  the  statute  which  gives 
it  authority  to  review  the  judgment  of  the  highest  court  of  a  State, 
if  the  acUoD  of  the  State  court  b  impeached  simply  on  the  ground 
that  it  had  not  determined  the  rights  of  the  plaintiff  in  error  tn 
accordance  with  its  decisions  in  force  when  those  rights  accrued,  but 
has  followed  decisions  of  a  contrary  character  rendered  after  his 
ri^ts  accrued.  A  mere  change  of  decision  in  the  State  court  does 
not  presoi  t  a  case  of  Federal  right  imder  that  clause  of  the  Constitution 
of  the  United  States  prohibiting  a  Staie  from  passing  any  law  impair- 
ing the  obligation  of  contracts;  the  question  of  such  impairment 
does  not  arise  unless  the  judgment  complained  of  may  affect  some 
[vovision  of  the  State  Constitution  or  some  enactment  claimed  by  the 
defeated  party  to  impair  the  obhgation  of  the  particular  contract  in 
question.'  As,  however,  the  circuit  courts  of  the  United  States  are 
courts  of  independent  jurisdiction  in  the  administration  of  State 
laws,  co-ordinate  with  and  not  subordinate  to  that  of  the  State 
courts,  and  are  bound  to  exercise  their  own  judgment  as  to  the 
meaning  and  effect  of  those  laws,  they  may,  in  suits  within  their 
jurisdiction,  property  hold,  as  in  numerous  cases  the  Supreme  Court 
of  the  United  States  has  held,  that  the  rights  of  parties  arising  under 
contracts  not  involving  questions  of  a  Federal  nature,  are  to  be  deter- 
mined in  accordance  with  the  settled  principles  of  local  law  as 
maintained  by  the  highest  court  c^  the  State  at  the  time  such  rights 

Union;  this,  because  the  statute  de-  this  doctrine  is  no  longer  open  to  que«- 
finiog  and  rwilating  the  jurisdictioa  tion  in  this  court.  It  has  been  lecog- 
ot  the  Federal  coTirts  declares  that  the  uized  for  more  than  a,  quarter  of  a  cen- 
lawB  of  the  several  States,  when  thej  tury  as  an  established  exception  to  the 
apply,  shall  constitute  rules  of  decision  general  rule  that  the  Federal  courts 
in  cases  at  common  lav  tried  in  those  vill  accept  or  adopt  the  constructbH 
courts.  This  proposition,  in  the  Ken-  which  the  State  courts  give  to  their 
eial  t«nns  in  which  it  is  announcea,  is  own  Constitution  and  laws." 
undoubtedly  supported  by  the  Ian-  The  fact  that  the  plaintiff  purehaseii 
gaage  of  some  of  the  opinions  which  the  bonds  sued  on  after  an  adverse  de- 
have  emanated  from  this  court.  But  dsion  by  the  State  court  rendered  sub- 
all  along  through  the  reports  of  our  sequenuy  to  the  making  of  the  bonds, 
deci^ons  are  to  oe  found  adjudications  does  not  preclude  him  from  receiving 
in  which,  upon  the  fullest  conaidera-  the  benefit  of  a  statutory  construction 
tion,  it  has  been  held  to  be  the  duty  of  by  the  State  court  sustaininBthe  bonds 
the  Federal  courts,  in  all  cases  within  adopted  prior  to  their  issue.  Thompson 
ttiNr  jurisdiction,  depending  upon  local  t>.  Ferrine,  103U.  8.806;  106U.  8.  589. 
law,  to  administer  toat  law,  so  far  as  '  Central  Land  Co.  t>.  Laidley,  159 
it  affects  contract  obligations  and  U.  S.  103,  111,  as  explained  and  dis- 
lights,  as  it  was  judicially  declared  to  tinguished  in  Loeb  v.  Columbia  Town- 
be  by  the  highest  court  of  the  State  ship  Trustees,  179  U.  3.  472,  403.  See 
at  the  time  such  obligations  were  in-  also  Turner  c.  Wilkea  County,  173 
curred   or  such  rights  accrued.     And   U.  8.  4(11, 
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accrued.  Ilie  statutory  provision '  that  the  laws  of  the  seremi 
States,  except  where  the  Constitution  or  statutes  of  the  United  States 
otherwise  require  or  provide,  shall  be  regarded  as  rules  of  deci^oo 
in  trials  at  common  law  in  courts  of  the  United  Slates  in  cases  where 
they  apply,  has  not  been  construed  as  absolutely  requiring  con- 
formity in  such  cases  to  decisions  of  the  State  courts  rendered  afier 
the  rights  of  the  parties  have  accrued  under  previous  decisions  of 
those  courts  of  a  contrary  character.*  It  follows,  of  necessity,  that  the 
converse  of  the  principles  before  laid  down  is  also  true ;  and  that  if 
the  highest  courts  of  a  State  have,  before  municipal  bonds  were 
issued,  held  bonds  issued  under  the  same  or  similar  circumstances 
to  be  invalid,  persons  afterwardi  taking  or  dealing  in  such  bonds, 
including  bona  fide  purchasers  thereof,  are  chargeable  with  knowledge 
and  notice  of  the  principles  laid  down  by  the  State  courts,  and  in 
such  case  the  Federal  courts  will  hold,  following  the  decisions  of  the 
State  courts,  that  the  bonds  are  invalid.' 

S  900  (516).  Edlwiv  Aid  BoodB.  —  Under  the  line  of  decision 
in  the  several  States  heretofore  adverted  to,  sustaining  the  constitu- 
tionality of  municipal  railway  aid  bonds,*  millions  upon  millions  of 
these  securities  have  been  issued  by  townships,  counties,  and  cities 
in  the  different  States,  and  sooner  or  later  theb  issue  has  been  often 
followed  by  attempts  to  escape  payment  The  misrepresentations 
which  have  oftentimes  induced  the  issue  of  the  bonds,  and  the 
disappointment  arising  from  the  over-estimated  beneSts  of  the  rail- 
roads to  the  locahties  which  aided  their  construction,  make  the 
attempts  to  avoid  payment  of  the  bonds  not  unnatural,  and  more 
excusable  than  they  would  otherwise  be.  The  judicial  history  of 
these  attempts  is  found  in  the  law  reports  of  the  different  States 
and  in  those  of  the  Federal  tribunab;  and  a  comparison  of  Uieir 
judgments  shows  such  a  diversity  of  opinion  upon  some  important 
questions  connected  with  such  securities  as  to  render  it  most  ex- 
pedient to  refer  separately  to  the  decisions  of  the  two  classes  of 
courts.  It  is  particularly  material  to  notice  with  some  fulness  and 
care  the  opinions  of  the  Supreme  Court  of  the  United  States,  ance, 
for  the  reasons  above  mentioned,  the  course  of  this  tribunal  and 
of  the  State  tribunals  has  been  such  as  to  draw  to  the  Federal  courts 
in  most  of  the  States  nearly  all  of  the  litigation  arising  from  this 
source.    Wherein  the  State  courts  and  the  Federal  courts  differ, 

»  TJ.  8.  Rev.  St.  §  721.  •  German  SavingB  Bank  « 

*  Loeb  V.  Columbia  Township  TTub-  County,  128  U.  8.  £26,  538. 
tees,  179  U.  S.  472,  493.  *  Ante,  {  313  a  uq. 
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and  wherein  they  agree,  will  best  appear  by  referring  to  aome  of  the 
prindpal  adjudicatioiis. 

i  001  (517).  Iowa  Mnnidpal  Bond  Oaara.  —  Id  the  well-knowQ 
Iowa  munieiped  railvxnf  aid  bond  caaes,^  the  bonds  were  issued  after 
the  State  Supreme  Court  had  affirmed  the  constitutional  power  of 
the  Ic^i^islature  to  authorize  thdr  issue,  and  before  the  same  court 
had  reversed  its  holding  in  this  respect ;  and  in  these  cases  the  Su- 
preme Court  of  the  United  States  held  it  was  st  liberty  to  take,  and 
it  did  take,  the  view  which  obtained  in  the  highest  judicial  tribunal 
of  the  State  at  the  time  the  bonds  were  ieaued;  and  hence  it  adjudged 
that  the  bonds  were  binding  upon  and  enforceable  against  the  mu- 
nicipahties  and  counties,  although  the  Supreme  Court  of  the  State 
was  at  the  same  time  holding  that,  under  the  Constitution  and  laws 
of  Iowa,  the  bonds  were  utterly  void.  Subsequently  the  Supreme 
Court  of  the  United  States  went  further,  and  held  that  such  bonds 
in  die  hands  of  inooceot  holders  are  valid,  although  the  State  Su- 
preme Court  had  held  otherwise,  the  latter  basing  its  judgment, 
however,  upon  the  general  principles  of  the  law,  and  not  upon  any 
special  and  peculiar  provision  of  the  Constitution  of  the  State.' 

S  002.  WhMi  B«ndi  ar»  dMinvd  to  bo  "  laanod."  —  Under  vary- 
ing circumstances  a  question  arises  as  to  the  date  of  the  issiie  of  bonds 
for  the  purpose  of  determining  the  vaUdity  of  the  power  to  issue, 
the  regularity  of  the  proceedings,  or  the  rights  of  the  purchaser.  It 
may  be  laid  down  that  as  a  general  rule  the  date  of  delivery  of  the 
bonds  by  the  municipality  to  the  creditor  or  purchaser  is  to  be  re- 
garded as  the  date  of  issue.*    But  this  meaning  is  not  uniform  and 

■  Gelpcke  e.  Dubuque,  1  WttlL  175;  The  five  caaes  last  rated,  diotinfuished 
Thomson  v.  Lee  County,  3  W&ll.  327;  in  German  Bav.  Bank  v.  Fninkun  Co., 
Havemeyer  v.  Iowa  County,  Jb.  294:  128  U.  S.  526;  Fannelee  v.  Chicago,  00 
Rogera  V.  Buriingtoa,  lb.  654;  Mitchell  111.  267. 

t>.  Buriington,  4  WaU.  270;  ante,  {900;  ■  Oloott  v.  Fond  du  Loo,  16  Wall, 
lee  County  v.  Rogera,  7  WslL  175;  678;  ante,  f  886,  note. 
Butz  V.  Muscatine,  8  Wall.  575.  King  ■  Kant  n.  Dona,  100  Fed.  Bep.  58; 
v.  Wilson,  1  Dillon  C.  a  555,  giv«8  a  Coming  ■».  Meade  County,  102  Fed. 
review  of  the  deciaions  of  the  Stat«  and  H«p.  57 ;  Perkins  County  c.  Graff,  114 
Federal  courts  upon  the  subject  of  Fed.  Rep.  441 ;  Chicago  B.  4  Q.  R  Co. 
municipal  railway  aid  bonds  in  Iowa.  v.  Dundy  County  (Neb.},  91  N.  W. 
That  obligations  of  contracts  cannot  Rep.  654;  Schou  Diat.  v.  First  Nat. 
be  impaired  by  subtameni  eUcitioni,  Bank,  19  Neb.  89.  See  also  Anthony 
BoealsoChicagoe.  Sheldon,  9  Wall.  50;  o.  Jasper  County,  101  U.  8.  693;  a.  c. 
Kenosha  v.  Lamson,  lb.  477;  County  ant«,  f  SSS;  Yoimg  v.  Clarendon 
of  Randolph  t>.  Post,  S3  V.  S.  602;  Township,  132  U.  S.  340;  Onslow 
American  L.  Ins.  Co.  v.  Bruce,  105  IT.  Q.  County' r.  ToUman,  145  Fed.  Rep.  753, 
328;  Pana  v.  Bowler,  107  U.  S.  52S;  769;  Fletcher  «.  Hickman,  136  Fed. 
Oregon  v.  Jennings,  119  U.  8.  74  j  Rep.  568,  571.  In  Brownell  v.  Green- 
Concord  o.  Robinson,  121  U.  S.  165.  wich,  114  N,  Y.  518,  529,  the  court 
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unvBrying.  It  is  always  a  question  of  the  inteDdon  of  the  legislature 
to  be  derived  from  a  coniuderation  of  die  entire  statute  in  which  the 
term  is  used.  It  is  true  that  no  obligadon  is  created  upon  a  bond 
until  it  has  been  sold  and  delivered,  but  "iasued"  as  used  in  an  act 
concerning  municipal  bonds  is  a  reladve  term.  It  may  mean  eaw- 
cvted  (i.  e.,  signed  and  sealed),  under  some  circumstances,  and 
delivered  under  others.  Hence,  municipal  bonds  legally  ^gned, 
certiBed  and  registered,  but  not  yet  sold,  have  been  held  to  be  "i»- 
Bued"  for  some  purposes.' 

$  903  (518).  a«B«nU  Baanlt  atatttd.  —  As  preliminary  to  a  more 
immediate  view  of  some  of  the  leading  cases  decided  by  the  Supreme 
Court  of  the  United  States  upon  municipal  railway  aid  securides, 
it  may  be  observed  that  the  general  reetdi  of  its  decieiona  has  been 
very  clearly  summarized  in  one  of  its  judgments  relating  to  bonds 
of  this  character.  "Bonds,  payable  to  bearer,"  says  the  learned 
justice  who  delivered  the  opinion  of  the  court, "  issued  by  a  municipal 
corporadon  to  aid  in  the  construcdon  of  a  railroad,  if  issued  in  pur- 
suance of  a  power  conferred  by  the  le^Iature,  are  valid  commercial 
tTMfrum«nfe;.  but  if  issued  by  such  a  corporadon  which  possessed  no 
jxnoer  from  the  legislature  to  grant  such  aid,  they  are  invalid,  even 
ID  the  hands  of  innocent  holders.  Such  a  power  is  frequently  con- 
ferred to  be  exensiaed  in  a  tpeciai  manner,  or  subject  to  certain  rega- 
latbna,  condidons,  or  qualifications ;  but  if  it  appears  that  the  bonds 
issued  show  by  their  recitals  that  the  power  was  exercised  in  the 
mannw  required  by  the  legislature,  and  that  the  bonds  were  issued 
in  conformity  with  those  regulations  and  pursuant  to  those  condidons 
and  qUalificadons,  proof  that  any  or  all  of  those  recitals  are  incorrect 
will  not  constitute  a  defence  to  the  corporadon  in  a  suit  on  the 
bonds  or  coupons,  if  it  appears  that  it  was  the  sole  province  of  the 
municipal  officers  who  executed  the  bonds  to  decide  whether  or  not 
there  had  been  an  antecedent  compliance  with  the  regulation,  condi- 
tion, or  qualificatioQ  which  it  is  alleged  was  not  fulfilled." ' 

said:    "Executing  ia  not  iasuing,  for  Kansas  Hut.  Life  Ins.  Co.  o.  Coalaon, 

they   might    be    fullv    executed    but  22  Te:c.  Civ.  App.  64,  73;    Hdler  r. 

Dever  issued.  .  .  .  The  bonds  had  no  Galveston,    23    Tex.    Civ.    App.    693; 

le^  inception  and  could  not  become  Yealer  v.  Seattle,  1  Wash.  St.  30S,  322. 

valid  obligations  aude  from  any  other  See  also  May  v.  Caaa  County,  12  N. 

question  until  artually  delivered  for  a  Dak.  137. 

valuable    consideration.       Under    the         '  St.  Joseph  Township  v.  Rogers,  16 

cdrcumstancee,  we  think  that  the  de-  Wall.  644,  opinion  by  Clifford,  J.     in 

Uvery  of  the  bonds  to  the  ^aintiff  de-  general     throughout     this     work     the 

terminea  the  date  when  the  Donds  were  author  has  not  referred  at  length  in  the 

issued."  text  to  particular  cases,  but  the  im- 

'  Potter  V.  I^inhart,  44  Fla.  647;  portance  of  this  subject,  as  well  as  the 
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It  is  d^niteljf  settled  by  this  court  that  mere  irregvtarities  in  the 
exercise  of  the  power  will  not  avail  as  a  defence  against  an  innocent 
holder  for  value,  and  that  the  only  defence  open  against  such  a 
holder  is  the  ivant  of  power  to  issue  the  bonds.  Obviously,  then,  the 
most  important  inquiries  to  be  considered  are  those  which  relate 
to  the  question,  when  the  power  exists  or  arises;  who  is  to  decide 
whether  it  existed  or  had  arisen  when  the  bonds  were  issued ;  and 
what  will  eabyp  the  corporation  which  issued  them  to  set  up  in  de- 
fence a  non-compliance  with  antecedent  or  preliminary  conditions: 
and  it  is  these  inquiries  that  we  shall  seek  to  illustrate  by  a  reference 
to  the  leading  decisions  of  the  courts  in  cases  which  have  arisen  for 
judgment. 

§904  (519).  OondltloiiprMadanttaExerclMolPoww;  PopolarTot*; 
Hon-eompUanca  with  Condition  Piocadant;  Bvdtal;  rsatr^nlng  Ibbim 
of  Bonds.  —  Generally,  the  power  of  the  municipality,  county,  or 
other  local  civil  subdivision  of  the  State,  to  subscribe  for  the  stock 
of  railway  companies  or  for  some  other  purpose,  and  issue  bonds  in 
payment,  is  conferred  upon  certain  officers,  not  absolutely  but  on  the 
condition  of  a  previous  approving  popular  vote,  or  the  assent  of  a 
majority  or  of  some  greater  proportion  of  the  resident  taxpayers. 
If  the  sanction  is  given,  then  the  officers,  by  the  usual  legislation,  are 
authorized  to  make  the  subscription  and  to  issue  bonds  in  payment 
therefor.  A  very  common  defence  to  such  bonds  consists  in  a  denial 
that  the  condition  precedent,  i.  e.,  the  approving  vote,  the  assent  of 
the  taxpayers,  or  whatever  else  it  may  be,  has  in  fact  been  complied 
with;  and  hence,  as  contended,  the  power  to  issue  the  bonds  did  not 
exist,  or  never  arose.*  But  power  in  such  cases  means  an  act  of  the 
legislature  giving  the  authori^,  not  the  mamner  in  which  such 
authority  b  carried  into  execution. 

Where  the  legislation  is  of  this  character, — namely,  requiring 
compliance  with  some  such  condition  before  issuing  the  bonds,  — 
the  Supreme  Court  of  the  United  States  does  not  hold,  as  we  under- 
stand its  deci^ons,  that  the  power  can  be  rightfully  exercised  unless 

inipossibilit;  of   otherwise  presenting  Further,  as  to  Btatutotr  requirements 

it  with  the  requisite  fulneas  and  sceu-  in  respect  of  municipal  Doud  elections, 

racy,  has  induced  him  to  depart  to  some  see  Stat«  v.  Harris  (Ho.),  23  Eng.  & 

extent  from  his  usual  course.  Am.  Corp.  Cases,  43,  47,  note,  and 

■  Uere  informalities  io  the  returns  of  cases.     In  the  case  of  Stat«  e.  Harris, 

mch  on  election  not  prejudicing  sub-  supra,  the  statute  of  Missouri  was  con- 

Btantial  rights,  fiuling  to  comply  with  strued  to  requitie  two-thirds   oi  the 

statutory  requirements  which  are  di-  qualified  voters  of  the  county  to  attend 

rectory  only,  and  clerical  errats.  will  not  merely  two-thirds  of  the  votes  ao- 

not  defeat  an  appropriation  in  aid  of  a  tually  east.    But  see  ante,  \\  69,  note, 

railroad.     Irwin  v.  Lowe,  89  Ind.  640.  317,  note.   Index  —  Ehcfiont;  Miyority. 
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the  condition  precedent  has  be«i  performed.  As  between  the 
immediate  parties,  the  municipality  and  the  railroad  compaoy, 
doubtless,  the  inquiry  is  open,  and  fully  open,  whether  the  condition 
on  which  the  rightful  exercise  of  the  power  depends  has  been  com- 
phed  with;  and  if  it  has  not  been,  on  due  application  the  issue  of 
the  bonds  will  be  enjoined,'  or  if  they  are  in  die  hands  of  the  orig- 
inal party  or  of  holders  with  notice,  an  action  to  enforce  the  bonds 
may,  if  no  estoppel  exists,  be  successfully  defended.'  Want  of 
power  is  a  good  defence  against  a  raiboad  company,  endeavoring  to 
enforce  by  mandamua  the  execution  and  delivery  to  it  of  such  bonds 
by  the  municipality.*  In  a  suit  by  the  payee,  with  notice,  or  by 
a  person  not  an  innocent  holder,  there  is  no  l^al  ground  for  main- 
taining that  the  action  of  the  local  officers  in  issuing  the  bonds,  or 
any  recital  that  they  may  make  therein,  will  conclude  the  questioii 
whether  the  condition  precedent  has  been  performed;  and  there 
is  no  decision  of  the  Supreme  Court  of  the  United  States  in 
conflict  with  this  statement  of  the  taw,  but  several  which  distinctly 
establish  it.* 

§  905  (520).  Estoppal  hy  B«elt«l  to  show  Non-comptUnce  wlUi 
Ooaditioiu  Precedent;  Knox  Oonnty  ▼.  Aspiawsll.  —  When  the  bonds 
have  been  issued  and  sold  in  the  market,  and  before  maturity  have 
come  for  value,  and  without  notice,  into  the  hands  of  innoc^it 
holders,  another  element  of  great  importance  is,  according  to  the 
settled  doctrine  of  the  Supreme  Court,  introduced  into  the  transac- 
tion, as  respects  compliance  with  conditions  precedent,  —  the  dement 
of  estojypd.    This  is  so  important  in  its  practical  relations  to  the 

'  So  where  a  city  Tot«d  to  issue  *  Chsmbera   County   v.    Clews,    21 

bonda  in  aid  of  a  railway  when  the  Wall.  (U,  8.)  317.    That  court  bos  «es- 

track  was  laid  and  the  can  rumunff  on  era]  titnea  adverted  to  the  dut^  of  the 

sections  of  ten  miles  each,  "proviaed,  corporation  or  taxpayer  to  interfeie 

the  eastern  terminus,  general  offices,  by  injunction  to  i^tr&in  the  issue  of 

and    headquarters    of    said    railroad  bonds  where  the  statute  has  not  been 

should  be  in"  the  city,  the  court  re-  complied  with,      /njunetion  liei  lo  r»- 

fused  a  writ  of  mandamua  to  compel  ttraxn  urns  o]  bondt  where  there  has 

their  issue,  fortbe  reason  that  it  did  not  been   a  material   departure  from  the 

appear  that  these  conditions  had  been  statute.    Union  Fac.  R.  Co.  v.  Lincohi 

fulfilled.      State    v.    Minneapolis,    32  County,  3  Dillon  C.  C.  300;    Same  t. 

Hinn.  501.  Merrick    County,    lb.    369;     State    *. 

As  to  the  duty  of  enjoining  the  issue  Montgomery,  74  Ala.  226:  McCluie  v. 
of  bonds  on  the  pain  ol  being  estopped  Oxford  Township,  91  U,  S.  429;  Port- 
to  set  up  irregularitiea  in  the  exerdae  land  4  Oxford  Central  Railroad  Co.  v. 
of  the  power,  eeepoat,  j£  050,  951.  Hartford,  58  Me.  23.    "In  caaee  ariaiiw 

'  Chambers   County   v.    Clews,    21  befort  the  issue  of  the  bonds,  estoppd 

Wall.  317,  321;   Madison  «.  Smith,  83  has  no  plaoe,  and  the  sound  doctnoe 

Ind.  502,  approving  the  text.  le,  that  comijiance  with  all  substantia) 

'  Lamoille  Valley  R.  Co.  v.  Faiifield,  or  material    conditioni  is  eaaential" 

61  Vt.  257.  lb.    AnU.  i  323,  and  cases  dted 
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subject  BS  to  require  careful  and  minute  consideratioD.  Conceding 
that  the  rightful  ez^dse  of  the  power  to  issue  the  bonds  depends 
upon  a  condition  precedent,  for  example,  a  popular  vote  in  favor  of 
the  proposition,  when,  how,  and  by  whom  is  it  to  be  asceriamed 
vihdher  the  condHion,  precedent  has  been  performedf  Is  it  to  be 
ascertained,  once  for  all,  before  the  bonds  are  issued  T  Or  is  it  open 
to  inquiry  and  contestation  in  every  action  upon  a  coupon  or  bond  F 
Is  the  municipaUty  estopped,  in  favor  of  a  bona  fide  holder  of  the 
bonds,  from  setting  up  this  defence?  and  in  what  cases  will  the 
estoppel  be  available  in  favor  of  the  holder?  These  are  grave  ques- 
tions, and  cases  involving  them  have  during  the  last  fifty  years  been 
frequently  before  the  Supreme  Court,  —  the  first  and  leading  case 
being  llie  Commissioners  of  Knox  County  v.  Aspinwall' 

{  906  (521).  Tba  Oih  of  Xsox  Oonnty  v.  AsplBWftll,'  respecting 
the  liability  of  municipal  and  public  corporations  on  their  negotiable 
railway  aid  bonds,  deserves  to  be  particularly  noticed,  as  it  stands  in 
ibe  order  of  time  at  the  head  of  the  important  line  of  decisions  of 
the  Supreme  Court  on  this  subject.  The  action  was  by  a  bona  fide 
holder  for  value  of  certain  coupons  attached  to  negotiable  bonds 
issued  by  KJiox  County,  Indiana,  in  payment  of  a  subscription  to 
railroad  stock.  Ilie  defence  was  that  the  bonds  were  not  binding 
upon  the  county  because  the  coim^  commissioners  possessed  no 
power  to  execute  them.  By  statute,  the  county  conmiissioners  were 
authorized  "to  take  stock  in  the  railroad,  payable  in  county  bonds, 
such  as  had  been  issued,  provided  a  majorUy  of  the  qualified  voters  of 
said  county,  at  a  designated  election,  shall  vote  for  the  gaine."  The 
ground  upon  which  the  want  of  power  to  execute  the  bonds  was  placed 
by  the  county  was  the  omission  to  comply  with  the  requirement  of  the 
statute  in  respect  to  the  notices  for  the  election  (which  the  statute 
provided  should  be  held  on  a  fixed  day),  at  which  a  vote  was  to  be 
taken  for  and  against  a  subscription  to  the  stock  of  the  railroad 
company.  It  was  admitted  in  the  case  that  the  notices,  such  as  the 
statute  prescribed,  were  not  ^ven;  and  the  court  seemed  to  concede 
"that  this  would  be  dcd^ve  against  the  authority  of  the  county  to 
issue  the  bonds,  were  it  not  for  the  question  which  underlaid  it;  and 
that  is,  Who  is  to  determine  whether  or  not  the  election  has  been 
properly  held,  and  a  majori^  of  the  votes  cast  in  favor  of  the  sub- 
scription ?  ...    Is  it,"  the  court  inquires,  "to  be  determined  by  the 

■  Knox    County  v.  Aspinwall,    21        ■  21  How.  JSSft. 
How.   639.     See  further  refenace  to 
this  cue,  infra,  {  909,  Dote. 
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court,  in  this  collateral  way,  m  every  suit  upon  the  bond,  or  coupon 
attached,  or  by  the  board  of  commiaaioners,  as  a  duty  imposed  up(m 
it  before  making  the  subscription  ?"  The  court  was  of  the  opinion, 
and  30  decided,  that  the  county  commissioners  were,  under  the 
enabling  statute,  the  proper  judges  whether  or  not  a  majority  of  the 
votes  in  the  county  had  been  cast  in  favor  of  the  subscription  to  the 
stock,  and  whether  or  not  the  election  had  been  properly  held,  and 
that  these  questions  cannot  be  determined  collaterally  in  an  action 
upon  the  bonds  or  coupons,  at  least  when  brought  by  a  bona  fide 
holder  for  value.  The  court,  in  assigning  the  reasons  for  this  hold- 
ing, speaking  throu^  Mr.  Justice  Nelson,  says:  "The  right  of  the 
board  [of  county  commissioners]  to  act  in  execution  of  the  authority 
[contend  by  the  statute]  is  placed  upon  the  fact  that  a  majority  of 
the  votes  had  been  cast  in  favor  of  the  subscription ;  and  to  have 
acted  without  first  ascertaining  it,  would  have  been  a  clear  violation 
of  duty; .  and  the  ascertainment  of  the  fact  was  necessarily  left  to 
the  inquiry  and  judgment  of  the  board  itself,  as  no  other  tribunal 
was  provided  for  the  purpose.  Ilie  board  was  one,  from  its  organiza- 
tion and  general  duties,  fit  and  competent  to  be  the  depositary  of 
the  trust  thus  confided  to  it  The  persons  composing  it  were  elected 
by  the  county,  and  it  was  akeady  invested  with  the  highest  functions 
concerning  its  general  police  and  fiscal  interests.  .  .  .  We  do  not 
say,"  he  adds,  "that  the  deci^on  of  the  board  would  be  conclusive 
in  a  direct  proceeding  to  inquire  into  the  facts  previously  to  the 
execution  of  the  power,  and  before  the  ri^ts  and  interests  of  third 
parties  had  attached ;  but  after  the  authority  has  been  executed,  the 
stock  subscribed,  and  the  bonds  issued  and  in  the  hands  of  innocent 
holders,  it  would  be  too  late,  even  in  a  direct  proceeding,  to  call  it  in 
question.  Much  less  can  it  be  called  in  question  to  the  prejudice  of  a 
bona  fide  holder  of  the  bonds  in  this  collateral  way."  ' 

§  907  (522).  Oommsnta  on  Kaox  Oonnty  V.  Asplnwall. — The  author 
ventures  to  remark  that  he  believes  the  decision  upon  the  special 
facts  of  the  case  to  be  right,  and  for  the  reasons  thus  clearly  stated 
by  this  able  and  experienced  judge.  But  as  sustaining  the  deci- 
sion, a  further  position  by  way  of  argument  is  taken,  which,  unless 
it  is  to  be  imderstood  in  the  limited  sense  herein  suggested,  be  con- 
siders to  be  untenable,  of  a  most  dangerous  nature,  and  subversive 
of  an  important  principle  in  the  law  of  agency  applicable  both  to 
private  and  public  agents.  That  position  is  this:  that  a  purchaser 
of  the  bonds  had  a  ri^t  to  assume,  from  the  mere  fact  that  they 

'  Knox  County  v,  As[»nwaU,  21  How.  (U.  S.)  539,  M4;  infra,  |  909,  note. 
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were  issued,  that  the  condition  on  which  the  county  was  authorized 
to  issue  them  had  been  complied  with,  and  that  a  tkUoI  in  the  bonds 
that  they  were  issued  in  pursuance  of  the  statute  amounts  to  an 
estoppel  in  pais  upon  the  corporation,  of  which  the  officers  issuing 
the  bonds  were  the  public  agents.  That  this  is  the  position  assumed 
by  the  court  will  appear  by  the  following  extract :  "  Another  answer," 
continues  Mr.  Justice  Nelson,  "to  this  ground  of  defence  is,  that  the 
purchaser  of  the  bonds  had  a  ri^t  to  assume  that  the  vote  of  the 
county,  which  was  made  a  condition  to  the  grant  of  the  power, 
had  been  obtuned,  from  the  fact  of  the  subscription  by  the  board 
to  the  stock  of  the  railroad  company  and  the  issuing  of  the  bonds. 
The  bonds,  on  their  face,  import  a  compliance  with  the  law  under 
which  they  were  issued.  'This  bond/  we  quote,  'is  issued  in  part 
payment  of  a  subscription  of  $200,000,  by  the  said  Knox  County, 
to  the  capital  stock,  &c.,  by  order  of  the  board  of  commissioners,  id 
pursuance  of  the  third  section  of  the  act,  &c.,  passed  by  the  general 
assembly  of  the  State  of  Indiana,  and  approved  Jan.  15,  1849.' 
The  purchaser  was  not  bound  to  look  further  for  evidence  of  a  com- 
pliance vntk  the  conditions  to  the  grant  of  the  power."  *   This  printuple 

■  lb.  5iS.  In  the  case  bofote  the  poration  for  vhich  th^  act  by  their 
oourt  there  was  an  election,  and  the  mere  statements  oi  what  is  in  pcani  of 
county  commisaionerB  were  the  jud^  fact  iintrue.  So  stood  the  foNgoing 
ot  the  reeult,  and  the  remark  that  tiie  note  in  the  previous  editions.  The 
punhaser  was  not  bound  to  look  be-  sugEeetion  of  the  author  that  ledtala 
jond  tl^  recital  is  doubtlees  correct,  oujght  not  to  estop  in  cases  where  the 
But  if  by  the  remark  quoted  in  the  t«xt  required  election  was  not  held  at  all  or 
it  is  meant  that  whwe  the  power  to  attempted  to  be,  seems  to  be  without 
isBue  bonds  is  given  upon  the  condition  foundatiwi  aa  incontdetent  with  the  de- 
of  a  previous  majority  vote  in  favor  dsion  of  the  United  States  Supreme 
at  the  proposition,  the  pubUc  or  munid-  Court  in  Evanaville  v.  Dennett,  101 
pal  omoera  can,  where  in  poliat  of  fact  V.  S.  434.  See  on  this  point  the  an- 
no vote  hat  6aen  taken  or  the  proposition  awers  to  certified  que^ons  3,  4,  and  5 
hat  been  Mried  dov>n,  bind  the  county  where  recitals  were  held  to  cover  the 
by  the  issue  <rf  bonds  with  false  redtals  defect  that  no  petition  to  the  council 
therein,  the  author  feels  bound  respect-  for  an  election  was  in  fact  presented  as 
fully  to  BUEgest  that,  in  his  judgment,  reqiured  by  the  charter  ttf  the  city.  Bee 
the  principle  is  unsound^  ana  certainly  also  cases  cited  in  the  next  note, 
it  is  one  which  will  entad  needless  and  On  grounds  similar  to  those  above 
incalmiUble  injury  upon  public  and  suggested  it  has  t>een  held  by  the  Su- 
munidp^  corporations.  These  ee-  preme  Court  of  MistO'uri  tiiat  bonds 
curities,  it  is  true,  are  intended  to  be  issued  where  an  election  is  required, 
Mold  in  distant  markets,  and  therefore  but  none  ever  held  and  no  vote  taken, 
it  cannot  reasonably  be  required  that  are  v<Hd,  because  of  want  of  power  to 
purchasers  shall  be  affected  with  irreg-  issue  them,  —  void  in  tiie  hands  of  aK 
ularitiea,  but  they  ought  to  be  held  to  persons:  but  they  may  be  validated 
ascertain  whether  the  substantial  prece-  Mr  the  leeslature.  Stemes  v.  Fnnldin 
dent  conditions  of  the  power  have  been,  Counly,  Is  Mo.  167.  Warner,  J.,  in 
in  fact,  complied  with,  and  it  ought  not  this  case  reviews  the  prior  adjudica- 
to  be  in  the  power  of  public  officers,  tions  of  the  United  Slates  Supreme 
unless  the  decision  of  this  question  is  Court  and  of  the  Supreme  Court  of  the 
by  statute  expressly  or  at  least  plainly  State  of  Mittouri,  and  limits  the  Ian- 
oonunitted  to  than,  to  bind  the  cor-  guage  used  by  the  judges  to  the  facts 


.dr,yCOOgIe 


1420  UUNICIPAL  CORFORATIOIfa  \  907 

has  been  reiterated  and  this  case  frequently  referred  to  and  tottowed, 
and  one  of  the  two  grounds  on  which  it  resta,  if  not  indeed  both  of 
them,  faaa  had  the  uniform  and  continuous  approval  of  the  court, 
aa  will  be  seen  by  its  subsequent  judgments.' 

before  them,  and  dutinguishM  between  tTnioii,  lb.  196;  Douglasi  v.  Tika 
the  case  of  iiregularitiefl  in  aa  election  County,  lb.  677;  Darlington  v.  Jackwui 
and  no  election  whatever.  See  also  County,  /6.  688:  Foote  e.  Pike  County, 
Carpenter  t>.  Lathrop,  51  Mo.  483.  /6.  688;  Uenasha  o.  Huard,  102  U.  S, 
But  see  text,  f  909,  and  caaea  cited  in  81;  Ottawa  v.  Portsmouth  Fint  Nat, 
tbe  next  note  to  the  present  section.  Bank,  105  U.  S.  342;  Toledo  Northern 
'  The  caeca  in  which  Enox  County  Bank  v.  Port«r  Tp.  UO  U.  S.  608: 
Com'rs  V.  Aspinwall  hae  been  cited  Caryn.  Ottawa,  SFed. Rep.  199;  Thira 
and  followed  or  applied,  are:  Biasell  Nat.  Bank  of  Syracuse  v.  Seneca  Falls, 
V.  Jefferaonvilie,  24How.  287;  Woods  e.  15  Fed.  Rep.  783;  Nicotay  v.  St.  Clair 
Lawrence  County,  1  Black  (U.S.),  386;  County,  3  Dillon  C.  C.  163;  Huide- 
Horan  v.  Miami  County,  2  BUck,  722,  koper  v.  Buchanan  County,  lb.  175; 
724 ;  Mercer  County  v.  Hackett.  1  WalJ.  Mygaa  v.  Green  Bay,  1  Bisa.  C.  C.  292 ; 
83;  Gelpcke  v.  Dubuque,  lb.  175,  203;  Smith  v.  Clark  County,  54  Mo.  68,  81; 
Van  HoBtnrp  v.  Hadiaon,  lb.  291;  St.  Louis  o.  Shields,  62  Mo.  247;  Wil- 
Heyer  v.  Muacatine,  lb.  384,  393;  Cin-  kinson  v.  Peru,  61  Ind.  1;  Black  v. 
dnnati  v.  Morgan,  3  Wall.  275;  Rogera  Cohen,  62  Ga.  ffil ;  Shorter  v.  Rome, 
D.  Burlington,  lb.  654;  HarBhall  62Ga.621;  Webb  v.  HemeBayCom'rs, 
CountySup.  B.  Sohenck,  SWall.  (U.S.)  L.  tt.  6  Q.  B.  642;  /n  re  Imperial  Land 
772;  Lexington  v.  Butler,  14  Wall.  Co.  of  Marseilles,  L.  R.  U  Eg.  478; 
(U.  8.)  282;  Grand  Chute  p.  Winegar,  Bargate  v.  Shortridge,  5  CI.  W.  L.  C. 
15  Wall.  355;  Lynde  ».  Winnelwgo  297;  and  a  certificate  of  the  proper 
County,  16  Wall.  6;  Kenicott  v.  Jeffer-  officer  that  the  bonds  have  been  duly 
son  County,  lb.  452;  St.  Joseph  Tp.  issued  and  the  signatures  are  genuine, 
t>.  Rogers,  lb.  544 ;  Pendleton  County  and  that  the  same  have  been  duly  reg- 
D.Amy,  13WaU.2S7;  Colotna v. Eaves,  istered  in  hia  office  according  to  law, 
92  U.  S.  4S4j  Venice  v.  Murdock,  lb.  cannot  be  contradicted  by  evidence  that 
494;  Moultne  v.  Rockingham  T.  C.  there  was  actually  no  tcgistrstion  in  bis 
Sav.  Bank,  lb.  631;  Mar^  v.  Oswego  office.  Rook  Creek  Tp.  o.  Strong,  96 
Tp.,  lb.  637;  Humboldt  Tp.  v.  Long,  U.  S.  271, 

tb.  642;  Randolph  County  v.  Post,  93  The  forwiung  casee,  and  there  are 
U.  S.  502;  Callaway  County  v.  Foster,  others,  hold  the  general  proposition 
lb.  567;  Leavenworth  County  v.  that  a  bona  fide  bolder  of  a  n^otiable 
Barnes,  94  U.  S.  70-  Douglas  County  municipal  bond  ia  protecteo  by  a 
Com'rs  V.  BoUee,  lb.  202;  Johnaon  recital  therein  that  on  election  has  been 
County  Com'rs  v.  January,  lb.  202;  duly  held  or  that  a  etattit«  baa  been 
Same  v.  Thayer,  lb.  631;  Scotland  complied  with  or  that  any  act  has  been 
County  T.  Thomaa,  lb.  682:  East  Lin-  done,  the  performance  of  which  b  en- 
colne.  Davenport, /b.  801;  CaasCounty  trusted  to  the  authorities  issuing  the 
«.  Johnston,  95  V.  S.  300;  San  Antonio  bonds. 

0.  Hehaffy,  96  U.  S.  312;  Same  ir.  Est^ippel  to  set  up  irregularities  in 
Barnes,  A.  315;  Warren  County  v.  ismie  oi  bonds  by  reason  ^  the  subse- 
Marcy,  97  U.  S.  96 ;  Macon  County  tr,  quent  payment  o/  irUereat.  Harshall 
Shores,  lb.  272;  Nauvoo  ir.  Ritter,  lb.  County  Sup.  v.  Schenck,  5  Wall.  772; 
389;    Daviess  County  v.   Huidekoper,   compare  Marsh  v.  Fulton  Co.,  10  Wall. 

98  U.  S.  98;  Schuyler  County  v.  676;  Eminence  *.  Grasser'a  Exrs.,  81 
Thomas,  lb.  169;   Hackett  v.  Ottawa,  Ky.  52;    Aroma  v.  Auditor,  16  Fed, 

99  U.  S.  86;  Weyauwega  v.  Ayling,  lb.  Rep.  843;  Oswego  First  Nat.  Bank  «. 
112;  Calhoun  County  Bup.  v.  Gal-  Waleott,  7  Fed.  Rep.  892;  Whiting*. 
braith,  lb.  214;  Wilson  v.  Salamanca,  Potter,  2  Fed.  Rep.  617;  Paricersburg 
ft.  499;  Orieanso.  Piatt, /6.  676 (citing  e. Brown,  106 U.S. 487.  SeealaoPorb- 
among  other  cases  Royal  British  BanK  mouth  Sav.  Bank  v.  Springfield,  4  Fed. 
e.  Turquand,  6  EI.  ABl.  325);  Lyons  Rep.  276, 

V.  Munaon,  99  U.  8.  684 ;  Anthony  v.  Eilapptl  by  fommr  final  jv^pnetd  Mt 
Jasper  County,  101  U.  8.  693;  Roberta  demurrer.  Where,  in  an  action  upon 
t>.  Bolles,  ft.  119;  Pompton  v.  Cooper  coupons  from  bonds  issued  in  aid  of  a 
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§  908  (523).  Aotbor'i  Stotwwnt  of  Bnle.  —  Notwithstanding  the 
broad  langvage  in  some  of  the  opinions,  to  the  effect  that  where  under 
any  circumstances  the  power  exists  in  the  corporation  to  issue  negoti- 
able securities,  the  bona  fide  holder  has  the  li^t  to  presume  that  they 
were  duly  issued,  yet  when  the  facta  of  the  cases  in  which  such  lan- 
guage b  used  are  considered,  we  are  unable,  after  a  careful  review  of 
the  decisions  of  the  Supreme  Court,  to  say  that  they  lay  down  the 
doctrine  that  Tnerely  by  recital  in  the  bonds  the  corporation  will, 
under  all  circumstances,  in  favor  of  an  innocent  holder,  be  estopped 
from  showing  that  in  point  of  fact  no  election  whatever  was  holdea, 
or  that  any  other  condition  precedent  to  the  exercise  of  the  power 
has  not  been  complied  with.  If  upon  a  true  construction  of  the 
legislative  enactment  conferring  the  authority  the  corporation  or 
certain  officers,  or  a  ^ven  body  or  tribunal,  are  invested  with 
power  to  decide  whether  the  condition  preced^it  has  been  comphed 
with,  then  it  may  well  be  that  their  recital  of  their  determination 
of  a  matter  in  pais  which  they  are  authorized  to  decide  will,  in 
favor  of  the  bondholder  for  value,  bind  the  corporation.' 

railway,  a  Gual  judgment  in  favor  of  coupona  when  the  plaintiff  proposes  to 

the   municipality   waa  entered    uijon  establish  as  a  fact  for  the  first  tune  that 

plaintiS's  demurrer  to  its  answer  setting  the  clerk,  bdpg  iH,  did  authorize  tha 

up  facts  showing  tiiat  the  bonda  wero  bonds  to  be  signed  in  his  name  by  his 

never  txteuted  by  it,  the  plaintiff  was  brother,  who  was  also  his  deputy,  and 

held  to  be  estopped  to  deny  the  matters  that   they   were    si^ed    accordiiigly. 


>   determined  when  auing  the   same  i?lie  petition  for  a  renearing  n 

municipaUty  upon  other  coupona  from  ruled,  and  no  further  opinion  was  filed, 

the  same  bonds  subsequently  matming.  The  miportance  and  difficulty  of  the 

Biasell  V.  Spring  Valley  Township,  124  question  seem  to  justify  this  further 

".  8,  225;    compare  Cromwell  v.  Sao  statement  concerning  the  cause  which 

■"""""'"''  --=-■-  ........  .  rpjig 

e  of  bonds  is  reported  in  110  tl.  S.  pel  is  aeemingly  carried  in  this  case,  the 

.    After  the  opinion  of  the  Supreme  author  suggeeta  with  deference,  goes 


Court  in  the  case  of  the  same  pituntiff  beyond  theline  of  the  prindple  of  pre- 

(reported    124    U.    S.    26)    had    been  vious  adjudications  in  the  same  court, 

printed,    and    during   the    term,    the  and    to    an    ext«nt    which    deserves 

author,  having  been  employed  as  coun-  further  conedderation  as  to  its  sound-  ' 


ael  for  the  plaintiff,  filed  a  petition  and  uesa.  Since  the  fort^ing  was  written 
aigmnent  for  a  rehearing  of  the  opinion  the  court  has  held  that  judgment  in 
holding  the   judgment   in   the   lormer   favor  of  the  plaintiff  on  certain  c 


1  to  be  an  estoppel.     He  urged,  pons  against  the  municipality  does  not 

ujiuu  an  examination  of  the  pleading  estop  the  municipality  in  a  subsequent 

in  the  first  lecord,  (a)  that  it  was  not  action  by  the  same  plaintiff  on  other 

adjudged  therein  that  the  bonds  were  coupona  of  the  same  bonds  from  mak- 

never  signed  by  the  proper  officer,  but  ing  a  defence  which  was  not  made  or 

that  it  was  om^  adjudged  that  if  the  a^adicaied  in  the  first  action.     Nesbit 

bonds  were  restored  and  purchased  v.  Rivertdda  Ind.  Dist.,  144  U.  S.  610. 
b^  the  plaintiff,  as  allied  in  bis  peti-        Estoppel  by  retaining  proceedt  of 

bon,  this  is  in  law  no  answer  to  the  plea  borub.    Pendleton  County  v.  Amy,  13 

that  the  clerk  did  not  sign  the  bonds  or  Wall.  267.    PoU.  {  SSD. 
authorise  any  one  else  to  sign  them  for         ■  The  bn^uage  in  this  section  standa 

lum;   (b)  that  the  adjudication  in  the  aa  in  a  previous  edition;   but  it  must 

first  suit  is  no  bar  to  a  suit  upon  other  now   be   r^arded  aa  authoritatively 
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§  909  (524).  Qnatiflcfttloii  of  LMt  SvcUoii  by  tlie  Sapnma  Oomt.  — 
"This,"  says  Mr.  Justice  Stroog,  iil  Coloma  v.  Eakves,'  rrforing  to 
the  language  of  the  author  m  the  last  preceding  section,  "is  a  very 
cautious  statement  of  the  doctrine"  of  the  Supreme  Court.  And 
he  adds:  "It  may  be  re-statfd  in  a  sli^tly  different  form.  Where 
legislative  authority  has  been  given  to  a  municipality,  or  to  its 
officers,  to  subscribe  for  the  stock  of  a  railroad  company,  and  to 
issue  municipal  bonds  in  payment,  but  only  on  some  precedent 
condition,  such  as  a  popular  vote  favoring  the  subscription,  and 
where  it  may  be  gathered  from  the  l^;islative  enactment  that  the 
officers  of  the  municipali^  were  invested  with  power  to  decide 
whether  the  condition  precedent  has  been  complied  with,  their 
recital  that  it  has  been,  made  in  the  bonds  issued  by  them  and 
held  by  a  feona  fide  purchaser,  is  conclusive  of  the  fact  and  binding 
upon  the  municipality,  for  the  iCcital  is  itself  a  decision  of  the  fact 
by  the  appointed  tribunal."  *  In  Bissell  v.  JefiFersonville,  it  ap- 
peared that  the  common  council  of  the  city  were  authorized  by 
the  legislature  to  subscribe  for  stock  in  a  railroad  company,  and 
to  issue  bonds  for  the  subscription,  on  the  petition  of  three-fourths 
of  the  legal  voters  of  the  city.  The  council  adopted  a  resolution  to 
subscribe,  reciting  in  the  preamble  that  more  than  three-fourths 
of  the  legal  voters  had  petitioned  for  it,  and  authorized  the  mayor 
and  city  clerk  to  sign  and  deliver  bonds  for  the  sum  subscribed. 
The  bonds  recited  that  they  were  issued  by  authority  of  the  common 
council,  and  that  three-fourths  of  the  l^al  voters  had  petitioned 
for  the  same,  as  required  by  the  charter.    In  a  suit  subsequently 


ferred  to  in  {   909.     See  Oregon  v.        '  Coloma  v.  Eavea,  92  TJ.  S.  484. 
JeiuiinKS,    119    U.    8.    74,    where    Mr.         ■  The  proportion  here  stated   tuu 

JusticQ   Blaichford  Bsid:    "The  super-  been  re-aaserted  and  applied  in  auboe- 

visor  and   town   clerk  .  .  .  were  the  quent  cases.    Anderson  Coimty  tr.  Beal, 

persons   entrusted   with   the   duty   of  113  U.  S.  227;   Dixon  County  o.  Field, 

deciding,    befoie    issuing    the    bonds,  lllU.  S.  83;  Northern  Bank  of  Toledo 

whether  the  conditions  determined  at  v.  Porter Tp.,  110  U.  S.  608;  Buchanan 

the   election    existed.      If   they    have  v.  Litchfield,   102  U.  S.  278;    Lsne  v. 

certified  to  that  effect  in  the  bonds,  the  Embden,  72  He.  354;  Anderson  Co.  v. 

town   is   estopped   from   asserting,   as  Houston  &  G.  N.  R.  R.  Co.,  52  Tex. 

against  a   bona  fide   holder,   that   the  228;    Carrier  v.  Shawan^nk,  10  Fed. 

conditions  prescribed  by  the  popular  R«p.  220;  Hoi>per  e.  CovmKton,  8  Fed. 

vote   were   not   cooipUed   with."      In  Rep.  777;   Irwin  v.  Town  or  Ontario,  3 

this  case  the  terms  of  the  vote  were  Fed.  Rep,  49;  Phelps  v.  Lewiston,  15 

that  the  bonds  should  not  be  issued  Blatchf.   131.     On  the  other  hand,   a 

and  the  vote  should  be  void  unless  the  recital  of  facta  which  the  officers  had 

road  should  be  completed  b^  a  specified  no  authority  to  detennine,  or  a  ledtal 

day,  and  the  bonds  specially  recited  of  matt«ra  of  law,  will  not  ectop  the  mu- 

that  it  was  so  completed,  though  the  nicipal.  corporation.    Dixon  County  v. 

fact   was   otherwise.      Oregon  v.   Jen-  Field,  HI  U.  8.  83.    See  this  case,  potf, 

ninga   was  distinguished   in   Gennan  {  922. 
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brought  by  an  innocent  holder  for  value,  to  recover  the  amount  of 
unpaid  coupons  for  interest,  it  was  held  inadmissible  for  the  de- 
fendants to  show  that  three-fourths  of  the  legal  voters  of  the  city 
had  not  signed  the  petition  for  the  stock  subscription.  A  similar 
ruling  was  made  in  Van  Hostrup  v.  Madison  City,  and  in  Mercer 
County  V.  Hackett.  The  same  principle  has  recently  been  asserted  in 
this  court,  after  very  grave  consideration,  and  it  must  be  considered 
as  settled.  In  St.  Joseph  Township  v.  Rogers,  it  is  stated  tiius : 
'Power  to  issue  bonds  to  aid  in  the  construction  of  a  railroad  is 
frequently  conferred  upon  a  municipality  in  a  special  manner,  or 
subject  to  certain  regulations,  conditions,  or  qualifications;  but 
if  it  appears  by  their  recitals  that  the  bonds  were  issued  in  con- 
formity with  such  regulations  and  pursuant  to  such  conditions 
and  qualifications,  proof  that  any  or  all  these  recitals  were  incorrect 
will  not  constitute  a  defence  for  the  corporation  in  a  suit  on  the 
bonds  or  coupons,  if  it  appears  that  it  was  the  sole  province  of  the 
municipal  officers  who  executed  the  bonds  to  decide  whether  or  not 
there  luid  been  an  antecedent  compliance  with  the  regulation,  con- 
dition, or  qualification  which  it  is  alleged  was  not  fulfilled.'  There 
is  nothing  in  the  case  of  Marsh  v.  Fulton  County  at  all  inconsistent 
with  the  rule  thus  asserted.  In  that  case  there  were  no  recUala  in 
the  bonds,  and  there  was  no  decision  that  the  conditions  precedent 
to  a  subscription,  or  to  the  gift  of  authority  to  subscribe,  bad  been 
performed.  The  quesdon  was,  therefore,  open.  What  we  have 
said  dbposes  of  the  present  case  vrithout  the  necessity  of  particular 
consideration  of  the  matters  urged  in  the  argument  of  the  defendant 
below.  It  was  inadmissible  to  show  what  was  attempted  to  be 
shown ;  and  even  if  it  bad  been  admissible,  the  effort  to  assimilate 
the  case  to  Marsh  v.  Fulton  County  would  fail.  There  the  sub- 
scription was  for  the  stock  of  a  different  corporaticHi  from  that  for 
which  the  people  had  voted." ' 

*  Town  of  Coloma  v.  Eaves,  92  U.  S.  in  accordance  with  (he  vote  of  the  eleeton 

4S4.    In  this  cose,  legislative  authoritf  of  taid  totimthip  of  Coloma,  at  a  regular 

was  given  to  the  town  to  make  the  sub-  decHon  hdd  July  28,   1869,  in  aaxird- 

scription  and  issue  tlie  bonds  on  the  ancs  wilh  taid  kae. " 

nrevious  sanction  of  a  popular  vote,  to  The  scope  and  effect  of  the  doctrine 

ascertained,  aa  the  court  construed  of  the  court  aie  shown  bj  the  brief  sep- 

i  enactment,  by  the  officers  ot  the  arate  opinion  in  the  case,  given  by  bt. 


town,  who  were  empowered  to  execute  Justice  Bradley,  who  taya: 
the  bonds.  The  bonds  were  executed  "I  dissent  from  the  opinion  of  the 
in  due  form  by  the  proper  officers,  and  court  in  this  case,  so  far  aa  it  may  be 
duly  registered  with  the  auditor  of  construed  to  reaffinn  the  first  point  as- 
State.  They  contained  the  recitoi  that  serted  in  the  ease  of  Knoi  County  d. 
they  "are  wffued  under  artd  by  virtue  of  Afipinwall,  21  How.  (U.  8.)  639,  to  wit, 
the  act  incorporating  the  railroad  com-  that  the  mere  erecution  of  a  bond  by 
pany,"  approved  March  24,  1869,  "and  officers  charged  with  the  duty  of  ascer- 
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S  910  (525).   Estoppel  by  Brcltsl;  TaUain  to  gtre  Rottc«  of  Xloctioti, 
or  Notlu  for  tha  Bvqnirad  Time.  —  As  showing  the  applicatioD  and 

taining  whether  a  condition  precedent  complied  mth,  and  it  was  said  the  pur- 
has  been  perfonned  is  conclusive  proof  cbaeer  WEis  not  bound  to  loolc  farther 
of  its  penonnauee.  If,  when  the  law  forevidenceofsuchcomplianoe^Chough 
requires  a  vote  of  taxpayers  before  the  redtal  did  not  affiim  it.  This  po- 
bonda  can  be  issued,  the  supervisor  of  sition  w&s  supported  hf  reference  to 
a  township,  or  the  jud^  of  probate  of  The  Royal  Bntish  Bank  v.  Tun^uand, 
a  county,  or  other  officer  or  magistrate,  6  Ellis  &  Blackburn,  327,  a  case  m  the 
is  the  officer  designated  bT  ascertain  Exchequer  Chamber  wiiich  fully  sus- 
whether  such  vote  nas  been  given,  and  tains  it,  and  the  decision  in  which  waa 
is  also  the  proper  officer  to  execute  and  concurred  in  by  all  the  judges.  This 
who  does  execute  the  bonds;  and  if  position  taken  m  Knox  County  v.  Aa- 
the  bonds  themselves  contain  a  state-  pinwall,  21  How.  (U.  S.)  539,  hss  been 
ment  or  recital  that  such  vote  has  been  more  than  once  reaffirmed  in  this  court. 
given,  then  the  bona  fide  pnrehaser  of  It  was  in  Horan  v.  Miami  County,  2 
the  bonds  need  go  back  no  further.  He  Black  (U.  S.),  722;  in  Hercer  County 
has  a  right  to  rely  on  the  statement  as  v.  Hockett,  t  Wall.  (U.  8.)  83;  in  Mar- 
a  determination  of  the  question.  But  shall  County  Supervisors  v.  Schenck, 
a  mere  execution  and  issue  of  the  bonds  £  Wall.  ^U.  8.}  772;  and  in  Meyer 
without  such  recital  is  not,  in  my  judg-  v.  Muscatme,  1  WalL  (U.  8.)  3S4.  It 
ment,   conclusive.      It   may   be  prima  has  never  been  overruled,  and  wiiat- 

fcrie  sufficient ;   but  the  contiary  may  ever  doubts  may  liave  been  suggested 

shown.    This  seems  to  me  to  ne  the  respecting  its  correctness  to  the  full 

true  distinction  to  be  taken  on  this  sub-  extent  to  which  it  has  sometimes  been 

ject,  and  I  do  not  ttiink  that  the  con-  announced^  there  should  be  no  doubt 

trary  has  ever  been  decided  by  this  of  the  entire  correctness  of  the  other 

court.     There  have  been  various  dicta  rule  asserted  in  Knox  County  u.  Aspin- 

to  the  contiary,  but  the  cases,  when  wall,  21  How.  (U.  S.)  639.     That,  we 

carefully  exonuned,  will  be  found  to  think,  has  been  so  firmly  seated  in  reo- 

have  had  oU  the  prerequisites  neces-  son  and  authority  that  it  cannot  be 

sary  to  sustain  the  bonds,  according  shaken." 

to  my  view  of  the  cose.    This  view  was        In  further  explanation  we  may  odd 

distinctly  announced  by  this  court  in  that  the  recital  in  Knox  County  v.  Aa- 

the  case  of  Lynde  i>.  Tiie  County  of  Win-  pinwall,  21  How.  (U.  S.)  539,  was  m 

nebago,  16  Wall.  6.    In  the  case  now  these  words:    "This  bond  is  ittued  in 

under  consideration,  there  is  a  sufficient  part    payment    of   a    subscription    of 

recital  in  the  bond  to  show  that  the  (200,000,  by  the  said  Knox  County,  to 

proper  election  was  held  and  the  proper  the  capital  stock,  &o.  by  order  of  the 

vote  given ;  and  the  bond  was  executed  board  of  commisBioners,  in  purswaiee 

by  the  officers  whose  duty  it  was  to  as-  of  the  third  section  of  the  act,  dc.,  ap- 

certain  these  facts.     On  this  ground,  proved  January   15,   1849."     The  act 

and  this  alone,  J  concur  in  the  judgment  required   the   previous  sanction   of   a 

of  the  court."  majority  of  the  qualified  voters  at  the 

In  the  same  case  Mr.  Justitx  Strong,  county,  and  the  defence  was  failure  to 

in  the  main  opinion,  after  resting  the  comp^  with  the  statute  in  respect  to 

judgment  on  the  prindple  stated  in  the  the  notices  for  the  dection.    And  the 

text  ({  909),  msJces  tms  reference  to  proposition  which  has  been  doubted 

the  case  of  Knox  County  v.  Aspinwall :  elsewhere,  and  from  which  Mr.  Justice 

"  Indeed,  some  of  our  decisions  have  firodlejr  dissents,  is  contained  in  the 

gone  farther.     In  the  leading  case  of  following  sentence,  extracted  from  the 

Knox  County  v.  Aspinwall,  21   How.  opinion  of  Mr.  Justice  Nelmn  in  that 

(U.  S.)63Q,  the  decision  was  rested  upon  case,  who,  after  quoting  the  foi^CDing 

two  grounds.     One  of  them  was  tnat  recital  in  the  bond  (which,  it  will  be 

the  mere  issue  of  the  bonds,  conttuning  seen,  does  not  erpresely  state  that  thei« 

a  recital  that  they  were  issued  under  wsaan  election),  says:  "The purchaser 

and  in  pursuance  of  the  legislative  act,  was  not  bound  to  look  further  for  evi- 

wss  a  sufficient  bdsis  for  an  assumption  dence  of  a  compliance  with  the  condi- 

by  the  purehaser  that  the  conditions  tions  to  the  gr&nt  of  the  power."    In 

on  which  the  county  (in  that  case)  was  Horan    v.   Miami    County,    2    Black 

authorised  to  issue  them   had  been  (U.  S.),  722,  732,  the  court  say:  "We 
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effect,  of  the  doctrine  stated  in  the  preceding  sections  as  to  compli- 
ance .with  conditions  precedent,  —  particular!;  in  respect  of  the 
very  common  one  of  a  previous  election,  or  the  assent  of  a  givoi 
proportion  of  the  taxpayers,  —  a  brief  reference  may  be  made 
to  some  of  the  leading  decisions  of  the  Supreme  Court,  in  which 
it  is  evident  that  the  whole  subject  underwent  thorough  considera- 
tion. In  Humboldt  Township  v.  Long,  bonds  issued  under  legis- 
lative authority,  requiring  a  popular  vote  at  an  election  of  which 
thirty  days'  notice  was  to  be  given,  and  which  contained  a  recital 
(made  by  the  officers  having  the  power,  as  comtmed,  to  determine 
whether  the  conditions  of  fact  had  been  complied  with,  and  to 
issue  the  bonds)  to  the  effect  that  they  were  "issued  in  pwsvance 
of  and  in  accordance  with  the  act  of  the  legislature,"  stating  it,  were 
held  not  to  be  invalid  in  the  hands  of  a  holder  for  value,  before  due, 
without  notice,  because  the  election,  vxia  held  vnthin  lest  than  thirty 
days  after  the  date  of  the  order  providing  for  it*  The  principle 
adopted,  and  the  reasoning  of  the  court  by  which  it  is  sustained, 

think  ami  adjudge  th&t  the  recitals  in  in  payment  of  a  municipal  subBcription 
the  bonds  are  conclusive  [of  compli-  to  the  stock  of  a  rai&oad  company, 
ance  with  the  precedent  condition],  It  did  not  itself  confer  the  power. 
constituting  an  estoppel  in  pail  upon  Whether  that  step  had  beoi  taken  or 
the  defendants  in  tnia  suit."  Other  not,  and  whether  the  election  had  been 
cases  to  the  same  effect  in  the  Supreme  regularly  conducted,  with  sufficient 
Court  will  be  adverted  to  as  we  pro-  notice,  and  whether  the  requisite  ma- 
ceed.  In  Marcy  v.  Oswego  Townsoip,  jority  of  votes  had  been  cast  in  favor 
92  U.  S.  037,  the  doctrine  as  contained  of  a  subscription,  and  conseauent  bond 
in  the  text  (f  909)  was  reasserted  al-  issue,  were  questions  which  tbe  law 
most  in  the  same  language.  subtnitted  to  the  board  of  county  com- 
■  Humboldt  Township  v.  Long,  92  misaionerB,  and  which  it  was  necessary 
U.  S.  642.  The  court  thus  state  the  for  them  to  answer  before  they  could 
grounds  of  its  decision ;  "Tbe  board  of  act.  In  the  present  case  the  board 
county  commia^oneTB,  who  caused  the  passed  upon  them  and  issued  the  bonds, 
bonds  to  be  issued,  were  constituted  asserting  by  the  redtals  that  they  were 
the  authority  to  determine  whether  the  issued  'm  pursuance  of  and  in  accord- 
conditions  of  fact,  made  by  the  statute  ance  with  the  act  of  the  l^islature.' 
pr^jedent  to  tlie  exercise  of  the  author-  Thus  the  plaintiff  below  took  them, 
ity  granted  to  execute  and  issue  the  without  knowledge  of  anv  irr^ulari- 
bonda,  had  been  performed,  and  their  ties  in  the  process  through  which  tbe 
recital  in  the  bonds  issued  by  them  is  legislative  authority  was  exercised,  and 
conclu^ve  in  a  suit  against  the  town-  relying  upon  the  assurance  given  by 
ship  brought  by  a  bona  fide  holder."  the  board  that   the   bonds   had   been 

g)  held  also  in  Marcy  o.  Township  of  issued  in  accordance  with  the  law.     In 

wego,  92  U.  8.  637.)     "In  so  ruling  his   hands,   therefore,    they   are   valid 

we  but  dedded  what  had  often  before  instruments."    See  Town  of  Elmwood 

been  decided,  and  what  ought  to  be  v.  Marcy,  92  U.  8.  289;    St.  Joseph 

r^arded  as  a  fixed  rule.     Applying  it  Township   v.    Rogers,    16   Wall.    644; 

to  the  solution  of  the  question  now  be-  Anderson  County  v.  Beal,  113  U.  S. 

fore  us,  it  is  plain  that  the  bonds  are  227;   Uncoln  v.  Cambria  Iron  Co.,  103 

not  invalid  because  oQ  (Ae  notice  of  the  U.  8.  412;    American  L.  Ins.  C^.  v. 

popular  election  was  not  given  which  Bruce,  105  U.  S.  328,  distinguished  in 

the  legislative  act  directed.    The  eleo-  later  case  of  German  Bav.  Bank  v. 

tion  was  a  stop  in  the  process  of  execu-  Franklin  County,  128  U.  S.  620,  541; 

tlon  of  the  power  granted  to  issue  bonds  anit,  }  901,  note. 
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lead,  it  would  seem,  logically  to  the  conclusion  (althou^  there 
is,  perhaps,  no  case  in  the  Supreme  Court  where  the  facta  required 
a  direct  decision  of  the  point)  that,  where  the  power  to  issue  the 
bonds  is  given  upon  the  condition  of  a  previous  Yote  in  favor  of 
the  proposition,  the  public  or  municipal  officers  can,  where  no  vote 
whatever  kaa  been  taken,  or  the  propotiiion  has  been  voted  doum, 
bind  the  county  or  municipality  by  the  falee  reciiale  in  such  un- 
authorized bonds,  provided  they  are  issued  by  the  officers  entrusted 
by  the  statute  with  the  power,  and  the  bonds  are  in  the  hands  of 
bona  fide  holders  for  value.  Under  this  doctrine,  limitations  upon 
the  exercise  of  the  power,  intended  to  prevent  fraud,  and  to  secure 
a  compliance  with  Uie  conditions  upon  which  the  bonds  are  author- 
ized, are  of  little  practical  value,  unless  the  citizens  are  vigilant  and 
invoke  the  protection  of  the  courts  before  the  issue  and  sale  of  the 
bonds,  and  hence  will  frequently  prove  illusory  or  ineffectual.  So, 
in  Coloma  v.  Eaves,  supra,^  —  a  case  from  Illinois,  —7  where  the 
local  officers  of  the  town  were  empowered  by  the  statute  to  issue 
bonds,  provided  a  majority  of  the  voters  of  the  town  voted  for  the 
subscription,  —  which  t&ct,  the  statute  provided,  shall  appear  by  the 
statement  of  the  town-clerk,  filed  with  the  county  clerk,  showing  the 
vote  given,  the  amount  voted,  and  the  rate  of  interest;  it  was  held,  in 
favor  of  a  bona  fide  owner  pf  the  bonds  issued  containing  a  recital  of 
an  election,  that  such  an  owner  need  not  look  beyond  the  recitals 
made  in  the  bonds  by  the  local  officers  authorized  to  issue  them  for 
evidence  of  the  radstence  of  the  facts  in/paia  thus  recited,  the  decision 
and  declaration  of  that  decision  in  the  bonds  being  conclusive  upon 
thetown.  The  court  said :  "Afteralt,  thi8i3notanpp^iquestion,as 
between  a  bona  fide  holder  of  the  bonds  and  the  town^ip,  whether  aU 
the  prerequisites  to  their  issue  have  been  complied  with.  Apart  from 
and  beyond  the  reasonable  presumption  that  the  officers  of  the  law, 
the  township  officers,  discharged  their  duty,  the  matter  has  passed 
into  judgment.  The  persons  appointed  to  decide  whether  the 
necessary  prerequisites  to  their  issue  had  been  completed  have  de- 
cided and  certified  their  decision.  They  have  declared  the  con- 
tingency to  have  happened  on  the  occurrence  of  which  the  authority 
to  issue  the  bonds  was  complete.  Their  recitals  are  such  a  decision, 
and  beyond  those  a  bona  fide  purchaser  is  not  bound  to  look  for 
evidence  of  the  existence  of  things  in  pais.  He  is  bound  to  know  the 
law  conferring  upon  the  municipahty  power  to  give  the  txxids  on  the 

>  02  U.  S.  484;  foUowed  in  Puu  «.  Fnnklii)  County,  128  U.  a  fiSO.  Sm 
Bowler,  107  U.  6.  S2S;  last  caae  dis-  Roued«  e.  Jeney  (Sty,  18  Fed.  R^ 
tinguuhed  ia  German  Sav.   Bonk  «.  719. 
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happening  of  a  conting^icy,  but  whether  that  has  happened  or  not 
.is  a  question  of  fact,  the  decision  of  which  is  by  the  law  confided 
to  others,  to  those  most  competent  to  decide  it,  and  which  the  pur- 
chaser is,  in  general,  in  no  condition  to  decide  for  himself."  The 
Supreme  Court,  while  asserting  its  adherence  to  the  previous  deci- 
sions on  this  subject,  has  declared  its  unwillingness  to  enlarge  or 
extend  them.' 

§  911  (526).  Ooadltton  PrMedant;  Oniu  Frobaadl;  Xitoppal  by 
Bodtal.  —  In  another  important  case  it  appeared  that  legislative 
authority  was  pven  to  certain  officers  of  a  town  to  borrow  money  to 
aid  the  building  of  a  railway,  and  to  issue  bonds  therefor,  pro- 
vided the  written  aateni  of  tioo-ihirda  of  the  resident  taxpayers  should 
be  previously  obtained  by  said  town  officers,  and  filed  in  the  county 
clerk's  office,  with  an  afi&davit  of  such  officers  verifying  such  assent. 
A  list  of  assenting  taxpayers  was  filed  in  the  clerk's  office,  and  also 
the  required  affidavit ;  bonds  were  issued,  and  were  in  the  hands  of  a 

>  Redtals  by  officers  invested  with  effect  of  the  coastitutionAl  provuion  in 
authority  to  aetermitie  whether  pie-  such  case,  see  iTi/ra,  JS  922,  923,  924; 
cedent  conditiomi  have  been  perfonned,  Gmmison  County  o.  Rollins,  173  U.  S. 
that  the  bonda  have  been  uaued  "in  26S,  and  previoua  cases  there  dted. 
purtuanee  of,"  or  "tn  amforrmiy  wUh,"  A  recital  that  bonds  were  issued  "in 
or  "by  virtae  of,"  or  "by  auAoriiy  of,"  pursu&nce  of  law"  was  held  not  to 
the  statute,  have  been  held,  in  favor  of  eetop  the  town  from  showing  that  it 
bona  fide  purchasers  for  value,  to  import  did  not  have  a  population  large  enough 
full  compliance  with  the  statute,  and  to  be  within  the  terms  of  a  certain  act, 
to  preclude  inquiry  as  to  whether  the  it  not  appearing  that  the  officers  issuing 

fireoedent  conditions  have  been  per-  the  bonos  were  req^uired  by  law  to  as- 
oimed  before  the  bonds  were  issued,  certain  the  population.  Kelly  v.  Town 
"But  in  all  such  cases,  as  a  careful  ex-  of  Milan,  21  Fed.  Rep.  842;  but  com- 
amination  will  show,  the  recitals  fairly  pare  with  School  District  v.  Stone, 
imported  a  compliance,  in  all  substan-  supra.  Where  bonds  are  issued  under 
tial  respects,  with  the  statute  giving  proper  authority,  with  recitals  showing 
authority  to  issue  the  bonds.  We  are  that  they  conformed  to  the  require- 
unwilling  to  enlarge  or  extend  the  role,  ments  oi  the  statutes  authorising  their 
now  established  by  numerous  deei-  issue,  and  that  the  city  was  liable  for 
Hons,"  Mr.  Justice  Marian,  Steam-  them,  the  city  is  estopped  as  against  an 
boat  Rock,  &c.  School  District  v.  Stone,  innocent  holder  for  value  from  show- 
106  U.  S.  183.  See  also  Moulton  v.  ing  that  it  had  imposed  conditiona 
Bvansville,  25  Fed.  Rep.  382.  A  re-  upon  its  liability,  even  when  the  stat- 
cital  that  bonds  are  issued  "under"  the  ut«  provided  for  conditions,  and  that 
provisionB  of  a  certain  statute  simply  the  bonds  should  not  be  binding 
asserts  that  they  are  subject  to  or  con-  until  the  conditions  were  performed, 
trolled  by  the  statute,  and  puts  a  pur-  American  L.  Ins.  Co.  v.  Bruce,  106 
chaser  upon  notice  to  acquaint  himself  U.  8.  328.  But  this  case,  on  the  j^raund 
with  ite  provisions  and  limitations.  In  that  its  recital  of  compliance  with  the 
this  case  the  municipality  was  held  not  statute  was  specific,  and  on  the  further 
to  be  estopped  from  showing  that  the  ground  that  the  bonds  were  issued  prior 
bonds  were  void  for  conflicting  with  a  to  the  decision  of  the  Supreme  Court 
constitutional  provinon  limiting  tnu-  of  the  State  adversely  construing  tha 
nicipol  indebtMnees,  which  was  also  statute,  was  distinguished  in  Geroian 
contuned  in  the  statute.  Bates  v.  Sav.  Bank  v.  Franklin  County,  128 
Riverside  Independent  School  District,  T).  S.  626,  541. 
25  Fed.    Rep.    192.    Quart  t    As  to 
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bolder  for  value :  on  the  trial  the  questioD  arose  whether  the  phin- 
tifF  must  prove  the  signatures  to  the  assent  to  be  genuine,  atid  it 
was  held  by  the  Supreme  Court  ot  the  United  States,  denying 
Staiin  V.  Genoa,  and  Gould  v.  Sterling,  cited  in  the  note,  that  no 
such  onia  rested  on  him;  that  the  town  officers  were  created  a  tri- 
bunal to  determine  whether  two-thirds  of  the  resident  taxpayers 
had  asseDted,  and  that  on  their  deci^on  the  purchaser  mi^t  rely, 
without  looking  furtfa^;  and  that  the  town  was  concluded,  in  tavw 
of  an  innocent  holder,  from  dmying  that  the  conditions  precedent 
bad  been  performed.' 

>  Venice  v.  Hurdook,  92  U.  8.  494;  to  the  town  to  detennine  bj  the  actwn 
Rock  Creek  Tp.  v.  Stronk,  96  U.  S.  271;  of  two-thirds  of  the  resident  tsxabki 
Mobile  Sav.  Bonk  v.  Oktibbeha  Co.  whether  the  aupervison  and  comiiu*- 
Sup.,  24  Fed.  Rep.  110;  McCall  j>.  monere  might  &ct  under  the  power.  Id 
Hancock,  10  Fed.  Rep.  8;  Mootclair  Gould  ii.  Sterling,  23  N.  Y.  439,  the  1« 
V.  Ramsdell,  107  U.  S.  147  (deciding  iaUtive  act  required  no  affidavit  to  be 
also  that  a  holder  of  bonds  is  presumed  filed  with  a  atatement  of  the  a^eentiog 
to  have  acquired  them  for  value  and  in  taxpayers,  and  in  Starin  v.  Genoa  the 
good  faith;  and  that  when  in  a  suit  affidavit  filed  was  regarded  as  merely 
upon  them  it  is  necessai;  for  him  to  verifying  tliat  the  persons  whose  names 
snow  that  value  was  paid,  his  title  will  appeared  on  the  aBsents  comprised  tvo- 
be  sustained  if  he  proves  that  any  pre-  thirds  of  all  the  resident  taspayen. 
vious  bolder  ptud  value).  In  People  v.  But  it  is  obvious  that  if  no  more  than 
Head,  36  N.  Y.  224,  the  decision  in  this  was  meant  by  the  required  affida- 
Starin  v.  Genoa  and  Gould  v.  Sterling,  vit,  it  was  wholly  useless,  for  the  asKf^ 
23  N.  Y.  439,  referred  to  in  the  text,  ment  njls  of  the  township  woidd  have 
was  adhered  to  bv  the  Court  of  Appeals  shown  as  much."  The  case,  Venice  «. 
of  New  York,  although  the  court  ad-  Murdock,  is  so  important  in  overtun- 
tnitted  it  was  contrary  to  the  deciaona  ing,  so  far  as  the  Fedend  courts  are 
of  the  Supreme  Court  of  the  United  concerned,  the  judgment  of  the  Court 
States  as  to  the  evidence  of  the  assent  of  Appeals  of  Nme  York,  and  as  re- 
of  the  taxpavers.  In  Venice  v.  Mur-  spects  the  proposition  it  estabtisho, 
dock,  sapra,  Mr.  Justice  Strong,  speak-  that  we  reproduce  the  additional  rea- 
ing  of  btarin  v.  Genoa  and  Goiud  v.  sons  given  by  the  Supreme  Court  in 
StertinK,  says:  "These  decisions  are  support  of  its  judgment.  "It  is  ver? 
in  cormict  with  the  rulings  of  this  obvious,"  says  Strong,  J.,  "that  if  tw 
court  in  Bisaell  v.  JefFersonville,  24  act  r&  the  legislature  which  authoriied 
How.  287 ;  Knox  County  c.  Afipinwall,  an  issue  of  bonds  in  aid  of  the  cxinstruc- 
21  How.  539;  Mercer  County  «.  Hack-  tion  of  the  railroad  on  the  written  a»- 
ett,  1  Wall.  (U.  S.)  83,  and  other  cases  sent  of  two-thirds  of  the  resident  tai- 
which  we  have  dted.  They  are  ia  con-  payers  of  the  town,  intended  that  the 
flict  also  with  decisions  in  other  State  nolder  of  the  bonds  should  be  under 
courts.  Society  (or  Savings  v.  New  obligation  to  prove  by  parol  evidence 
London,  29  Coim.  174;  Evanaville,  that  eaoh  case  of  the  two  hundred  and 
1.  &  C.  S.  L.  R.  Co.  e.  EvansviUe,  15  fifty-nine  namee  signed  to  the  written 
Ind.  SS5;  Knox  County  Com'rs  n.  assent  woe  a  genuine  signature  of  the 
Nichols,  14  Ohio  St.  280.  We  have  peraon  who  bore  the  name,  the  pnif- 
carefully  conadered  the  reasons  ^ven  lered  aid  to  the  railroad  companv  was 
for  the  judgments  in  the  New  York  adelu^on.  No  sane  person  would,  have 
cases,  without  being  convinced  by  bought  a  tmnd  with  such  an  obUgation 
them.  They  ignore  the  paramount  resting  upon  him  whenever  be  calud  for 
purjMjse  for  which  the  bonds  were  an-  payment  of  principal  or  interest-  If 
thorized  by  the  legislature,  and  they  such  was  the  duty  of  the  holder,  it  was 
treat  the  written  assent  of  the  taxables  always  hie  duty.  It  could  not  be  ^er- 
as the  authority  to  the  township  offi-  formed  once  for  all.  The  bonds  re- 
cere,  when,  in  fact,  the  power  was  given  tained  in  the  hands  of  the  company 
by  the  I^^slaturSt  and  it  was  only  left  would  have  been  no  help  in  the  oaa- 
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S  912  (527).     Eitopp«l  by  Bedtit  to  Mt  np  Dsfenee  ot  an  Over^isne 

eontruy  to  tha  SuibUng  Aet.  —  Among  the  limitations,  or  at- 
tempted limitations,  upon  the  exercise  of  the  power  to  issue  bonds, 
one  not  infrequently  provided  is  that  ike  amount  voied  or  issued  shall 
not  exceedst  specified  proportion  of  the  taxable  property  of  the  muni- 
cipali^,  or  such  a  sum  as  will  require  a  greater  levy  of  taxes  than  a 
specified  rate  on  the  taxable  property  to  pay  the  annual  interest  oq 
the  bonds.  The  effect  of  a  disregard  of  a  statutory  limitation  of  this 
character  by  the  officers  entrusted  by  the  statute  with  the  exercise 
of  the  power  came,  for  the  first  time,  before  'the  Supreme  Court  in 
1875,  in  a  case  aii«ng  under  the  l^;islation  of  Kansas.' 

itmction  of  the  road.    It  waa  only  be-  '  Marcy  v.  Township  of  Oswe^,  92 

cause  they  could   be  aold  that   they  U.  S.  637.    The  legislative  provision  is 

were  valuable.    Only  tbua  could  they  eMentiaJ  to  an  accurate  undetstanding 

be  applied  to  the  construction.     Yet  of  the  opinion  and  jud^ent  of  the 

it  is  not  to  be  doubted  the  legislature  court.    Tne  act  of  the  l^pslature,  under 

had  in  view  and  intended  to  give  aub-  which  the  bonds  purported    to  have 

stantial  aid  to  the  railroad  company,  been  issued,  was  passed  February  25, 

if  a  sufficient  number  of  the  taxpayen  1870.     Laws  of  Kansas,  ISTO,  p.   189. 

assented.     They  must  have  contem'  The  first  section  enacted  that  whenever 


Elated  that  the  bonds  would  be  offered  fifty  of  the  ({lialified  voters,  beine  f ree- 

tr  sale,  and  it  is  not  to  be  believed  holders,  of  anv  municipaJ  township  in 

they  intended  to  impose  such  a  dog  any  county,  snould  petition  the  board 

upon  their  salableness  as  would  rest  of  county  commisnioners  of  such  county 

upon  it  if  every  person  propodng  to  to  submit  to  the  qualified  voters  of  the 

purchase   waa   required  to   inouire   of  townshipa  proposition  to  take  stock  in 

each  one  whose  name  a[)peared  to  the  the  name  of  such  township,  in  any  rtul- 

assent  whether  he  bad  in  fact  mgned  road  proposed  to  be  constructed  into 

it."     In  later  cases  the  Court  of  Ap-  or  through  the  township,  desiKnatiDg  in 

peals  adheres  to  its  position.    Cagwin  the  petition,  among  other  things,  the 

V.  Town  of  Hancock,  84  N.   ¥.  532;  amount  of  stock  proposed  to  be  taken. 

Town  of   Lyons  t7.   Chamberlain,   89  it  should  be  the  duty  of  the  board  to 

N.  Y.  587;    Craig  v.  Town  of  Andes,  cause  an  election  to  be  held  i-  "•- 

""  "    "      '"'       '   '         '  "'"  '  township   t"      '--'--'-' 

_.     subscriptioii 

bui^h,  173  N.  Y.  216,  and  course  of  that  the  off  .  .       , 

decision  in  the  courts  of  New  York,  township   shmdd  not   be  abmt  sucA  o 

tn/ra,  f  S56.    In  a  suit  by  taxpayers  to  sum  ss  would  require  a  levy  of  more 

declare  void  bonds  issued  in  aid  of  a  than  one  per  cent  per  annum  on  the 

railroad,   on   the   ground   that   condi-  taxable  property  of  such  township  to 

ttona  precedent  had  not  been  complied  pay  the  yearly  interest.     The  second 

with,  the  burden  of  -proof  is  upon  the  section  directed  the  board  of  county 

Slaintiffs.    Coimor  v.  Green  Pond,  W.  commissionets  to  make  an  order  for 

;  B.  R.  R.  Ca,  23  S.  Car.  427.    Where  holding  the  election  contemplated  in 

tbe  validity  of  a  subscription  depends  the  preceding  section,  and  to  specify 

upon  its  ratification  "bv  a  m^onty  of  therein  the  amount  of  stock  propoeed 

tbe  taxpayers,"  proof  of  that  fact,  in  a  to  be  subscribed,  and  also  to  prescribe 

suit  upon  bonds  which  redte  that  they  the  form  of  the  ballots  to  be  used.    The 

were  issued  in  payment  of  the  sub-  fifth  section  enacted  that  if  three-fifths 

acriptions,  may  be  made  t^  the  poll  of  the  electors  voting  at  such  election 

booKs  and  the  proceedings  of  the  coun-  should  vote  for  the  subscription,  the 

cil,  showing  the  result  by  a  certificate  board  of  county  commissioners  should 

of  the  dection  officers.    It  is  not  neoes-  order  the  county  clerk  to  make  it  in  the 

sary  to  prove  that  each  person  voting  name  of  the  township,  and  should  cause 

was  a  lawful  voter.    Hannibal  v.  Faunt-  euch  bonds  as  might  be  required  by  the 

leroy,  105  U.  S.  408.  terms  of  the  vote  and  subscription  to  be 
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§  913  (528).    SUM  Snbjwtt.—  In  the  case  refened  to  in  the  bst 
section  —  A^icy  v.  Town^p  of   Oswego,  92  U.  S.  637  —  the 

UBUed  in  the  oaine  of  Mch  tomwhip,  to  nonen  when  they  were  inquirii^  wlMt 

be  signed  by  tbe  chaimk&n  of  the  boud,  the  value  of  the  taxable  property  tt  the 

and  attested  by  tbe  clerk  undra  th«  lown^^  was,  but  the  bonds  are  uM 

seal  of  tbe  county.  invalid  in   tbe   handa   of  a   bona  fdi 

In  Harcy  v.  Township  of  OawecD,  92  ttotdier  by  leaeon  ttf  their  havii^  been 

U.  S.  637,  the  bonds  to  whicE  the  irntrri  nrirl  inmind  in  riinwif  Ihi  ■(■rii 

eoupoDB  were  attached  conbuoed  the  toiy  limit,   as  shown   by  tbe   nth. 

f aOoviag  recibU:    "This  bond  is  exe-  Whatever  in^  be  the  right  of  ttu  toWD- 

cuted  and  issued  by  virtve  of,  and  m  ship,  as  against  those  who  isaued  tha 

accordance  triik,  an  act  of  the  legitlatura  bonds,  it  cannot  be  set  up  i-ninat  a 

of  the  said  State  of  Kqimm,  entitled  bona  fide  holder  of  tbe  bomla  that  tim 

'An  act  to  enable  municipal  townships  amount  issued  was  too  large,  id  tbe  face 

to  subscribe  for  stock  in  any  tailrcad,  of  the  decioon  of  tbe  board,  and  tb^ 

and  to  provide  for  the  payment  of  the  recital   that  tbe   bonds   were   ieaued 

same,  apiRoved  February  25,   1870,'  pursuant  to  and  in  acoordanoe  with  the 

and  in  pwfuonce  o/ and  m  accordance  act  of  1870."   Compate  Daviess  County 

wth  the  vole  of  three-fifths  ci  the  legal  v.    Dicldoson,   noted   infra,   and    we 

voters  of  said  township  of  Osw^o,  at  a  Sherman  County  s.  Simons,  100  U.  S. 

special  election  duly  held  on  the  17th  735;   Potter  v.  Chaffee  Co.  Oxn'ra,  33 

day  of  May,  a.  d.  1870."    Each  bond  Fed.  Rep.  614,  and    leading  case  d 

also  declared  that  the  board  of  county  Gunniaon  County  v.  RoUina,  173  U.  S. 

commisnoneis  of  the  county  of  Labette,  255,  where  tbe  subject  was  thoroughly 

of  which  county  the  towDsbip  of  Oswego  reconstdered.    Aectiab  in  bond  held,  in 

is  a  part,  bad  caused  it  to  be  issued  m  favor  ol  a  bona  fide  holder,  to  ert6p  tlw 

the  name  and  in  behalf  of  said  township,  debtor  munidpality  to  set  up  that  tbe 

and  to  be  agned  by  the  chairman  of  the  bond  was  issued  in  excess  of  the  amount 

said  board  of  county  commisdoners,  authorised  by   statute.     New  Pravi- 

and  attested  by  the  county  clerk  of  the  dence  v.  Halsey,  1 17  U.  S.  336,  a  New 

said  county,  under  its  sea).    Accord-  Jeisey  case,  in  which  the  court  follows 

in^y,  each  bond  was  thus  signed,  at-  the  decision  on  this  point  in  Cotton  ■. 

tested  and  sealed.    The  bonds  were  reg-  New  Providence,  47  N.  J.  L.  401,  and 

istered  b  tbe  office  of  the  State  auditor  Mutual  Benefit  Life  Ins.  Co.  v.  Elixa- 

and  certified  by  him  in  accordance  with  beth,  42  N.  J.  L.  235;   Betgen  Co.  Fiee- 

the  provisionB  of  an  act  of  the  le^sla-  holders  v.  Mer.  Ex.  Nat.  Bank  of  N.  Y., 

ture.     IDs  certificate  on  the  back  of  12 Fed.  Rep. 743.    Seealsosupro,  {910, 

each  bond  decUml  that  it  had  been  and   note;    pott,    H    922,   923,    924. 

regularly  and  legally  issued;    that  the  Negotiable  bonds  containing  no  tecitab, 

■if^atures  thereto  were  genuine,  and  actually  issued  in  excess  of  the  number 

that  it  had  been  duly  registered  in  of  bonos  authorized  by  the  act.  and  as 

accordance  with  tbe  act  of  the  legiela-  security  for  the  personal  debt  of  a  fiscal 

ture.  officer  of  the  cor^ration  to  the  original 

The  defence  to  the  bonds  was  that  holder,  are  not  binding  upon  the  corpo- 

tbeie  had  been  an  overtsni^,  contrary  to  ration.       Hetrhants'    Exchange   Natl 

the  statute.     The  bond,   it  will   be  Bank  r.  Bergen  County,  115  U.  S.  3S*. 

observed,  cantons  no  statement  on  this  Bonds  were  voted  to  the  amount  of 

point;  but  it  was  held  by  the  Supreme  $250,000;  but  the  presiding  judge  and 

Court  that  the  above  quoted  recital  in  clerk  of  the  county  court  isauecT  witb- 

the  bonds  estopped  the  township  from  out  power  to  do  bo  bonds  in  excess  of 

maMps  this  defence  against  a  bona  fide  that  amount.    The  bonds  contained  no 

bolder.  recital  on  their  face  as  to  the  Act  umleT 

The  case  of  UBicy  v.  Township  of  which  they  were  issued,  but  each  bortd 

Oswego,  92  U.'  S.  637,  was  dted  and  had  a  certificate  thereon,  signed  by  tbe 

approved  in  Humboldt  Township  v.  county  judge  only,  that  it  was  isaued  aa 

Long,92lI.  S.  642,  thecourtobserving;  authorized  by  the  statute  (naming  it) 

''There  is  no  essential  difference  be-  and  by  an  order  of  the  county  court  in 

tween  this  case  and  that.    The  assess-  pursuance  thereof.    It  was  held  that  the 

ment  rolls  of  the  township  may  hare  bonds  in  ezcen  of  the  $250,000  were 

been  proper  evidence  for  the  considBia-  void  in  the   hands  of  even   bona  fide 

tion  of  the  bwrd  of  county  commis-  holders  for  value,  for  want  of  power  to 
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bonds  were  duly  executed,  and  contained  a  recital  of  the  act,  and 
that  they  were  issued  "in  virtue  of  and  in  acnordance"  with  it, 
and  "in  ipwravance  of  and  m  accordance  with  the  vote  of  three-Efttis 
of  the  l^al  voters  of  the  township,  at  an  elecdon  held  on "  a 
specified  day.  The  plaintiff  was  a  bona  fide  holder  for  value, 
without  notice.  The  defence  was  that  the  bonds  were  voted 
and  issued  at  one  time,  as  one  act,  and  in  payment  of  one 
subscription,  in  exceas  of  the  amount  authorized  by  the  statute.  The 
circuit  justice  of  the  United  States  for  the  circuit  (Mr.  Justice  Mil- 
ler) distinguished  the  case  from  Knox  Coun^  v.  Aspinmill,  before 
referred  to,  on  the  ground  that  the  statute  imposing  the  limitation, 
the  order  for  the  election,  the  proposition  submitted,  the  order  for 
the  issue  of  the  bonds,  and  ^e  latest  assessment  roll  were  not, 
properly,  matters  in  pai^,  but  were  all  public,  all  open,  all  acces- 
sible, and  all  of  record,  and  if  consulted  by  the  purchaser  would 
have  shown  the  bonds  to  have  been  voted  and  issued  in  violation 
of  the  express  limitation  upon  the  power  contained  in  the  statute. 
But  the  judgment  of  the,  circuit  court  was  reversed,  three  judges 
dissenting,  and  the  defence  held  unavailing.  The  case  was  con- 
sidered to  fall  within  the  principle  of  the  previous  decisions.  Mr. 
Justice  Strong,  speaking  for  the  court,  after  stating  the  facts  as 
we  have  given  them,  observed:  "In  view  of  these  facts,  and  of 
the  decisions  heretofore  made  by  this  court,  the  question  cannot  be 
considered  an  open  one.  We  have  recently  reviewed  the  subject  in 
the  case  of  The  Town  of  Coloma  v.  Eaves '  [»upra],  and  reasserted 
what  had  been  decided  before;  namely,  that  where  legislative 
authority  has  been  given  to  a  municipality  to  subscribe  for  the 
stock  of  a  railroad  company,  and  to  issue  municipal  bonds  in  pay- 
ment of  the  subscription,  on  the  happening  of  some  precedent 
contingency  of  fact,  and  where  it  may  be  gathered  from  the  legis- 
lative enactment  that  the  officers  or  persons  designated  to  execute 
die  bonds  were  invested  with  power  to  decide  whether  the  con- 
tingency had  happened,  or  whether  the  fact  existed  which  was  a 

iMiie  them,  and  that  the  county  ma  the  court  says:    "It  ia  impoflfflble  to 

not  estopped;    that  the  bond«  to  the  distinguish  the  valid  from  the  invalid 

amount  of  9250,000  which  were  valid  portioii  of  the  debt  secured  bf  the 

were    the    bonds    which    were    Arit  bonds;  the  transaction  involved  m  tho 

ddivered.    Daviess  County  v.  Dicldii-  issue  of  the  bonda  was  entire  and  in- 

K>n,  117  U.  S.  657.    Where  bonds  were  divisible,   and   therefore  the  whole  ia 

issued  by  a  municipal  corporatioB  to  invalid."  HillerstownBor.c  Frederick, 

ftud  a  debt  part  of  which  only  was  in  114  Pa.  St.  435,  441.    Compare  Daviess 

excess  of  the  constitutional  limitatJon,  County  v.    Dicldnaon,  tupra.      Ijtfra, 

it  was  held  to  be  an  entire  and  in-  {{  913,  914. 
divisible  transaction,  and  that  Ihe  wholt        '  92  U.  &  484. 
iuue  oj  bond*  ukh  void.    On  this  point 
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necessaiy  condition  precedoit  to  any  subscriptitni  or  issue  of  the 
bonds,  ^eir  decision  is  final  in  a  suit  hj  the  bona  fide  holder  of 
the  bonds  against  the  municipahty,  and  a  recital  in  die  bonds  that 
the  requirements  of  die  legislative  act  have  been  compUed  with  is 
conclusive.  And  this  is  more  emphatically  true  when  the  bet  is 
aae  peculiarly  within  the  knowledge  of  the  persons  to  whom  the 
power  to  issue  the  bonds  has  beoi  conditionally  granted."  ' 

'  Id  the  diaBenting  opinion  <rf  Mr.  negotiable,   cune  into  tiie  IuudIb  <tf 

Justice  MiUer  (with  whom  coocuired  bona  fide  purctiaaetB  before  due,  w« 

Davia  and  Fidd,  ii.),  the  view  tA  tlia  fadd  that  tbej  were  void  for  w«Qt  ol 

court  is  BtroDxly  combated.  A  few  authority  to  accept  them.  And  thia 
eiitracts  will  show  the  oinnion  of  the,  case  has  been  dted  hj  this  court  mot« 

diaaeDtient*    and    bring    into    clearer  than  nnce  without  question.     No  one 

relief  the  views  of  the  court :  —  would  think  for  a  moment  lA  hnldinK 

"Id  the  cases  under  considention,"  that  a  power  of  attorney  made  by  an 
nys  MiBer,  J.,  "thia  provision  ol  the  individual  cannot  be  so  limited  as  to 
statute  was  wholly  diaregarded.  I  am  make  any  one  dealing  with  the  ag^A 
not  sure  that  the  relative  amount  of  the  bound  by  the  limitation,  or  that  the 
bonds,  and  of  the  taxable  property  of  aunt's  construction  of  his  power  bound 
the  towns,  is  given  in  these  cases  with  the  priDcipaL  Nor  has  it  ever  becD  con- 
exactness,  but  I  do  know  that  in  jome  tended  that  an  officer  of  a  private 
of  the  cases  tried  before  me  last  summer  corpotadon  can,  by  exceeding  faia 
in  KanMts  it  was  shown  that  the  fitst  autnoritf ,  when  that  authority  is 
and  only  issue  of  such  bonda  exceeded  express,  is  open  and  notorious,  bind  the 
in  amount  the  entire  value  oi  the  corporation  wUch  he  professea  to 
taxable  property  of  the  town,  as  shown  represent.   The  simplicity  of  the  device 

I II —  « i:_i  „r  ji i: ^i u..  — l:_i.  j.l:_  j *_; :_ i u *_ 


by  the  tax  list  of  the  year  preceding  the  by  which  ttiia  doctrine  is  uphdd  as  to 
issue.  Thia  court  holds  that  such  a  municipal  bonda  is  worthy  the  admira- 
showing  is  no  defence  to  the  bonds,  tion  of  all  who  wish  to  pro&t  by  the 


notwithstanding  the  express  prohibi-   frauds  of  municipal  officers.      .    . , 

tion  of  the  lei^alature.  It  is  therefore  whenever  a  condition  iff  limitation  is 
clear  that,  so  lon^  as  this  doctrine  is  imposed  upon  the  power  of  those 
upheld,  it  is  not  in  the  power  of  the  omcera  in  iasuing  bonds,  they  are  the 
legislature  to  authorize  these  corpora-  sole  and  final  judges  of  the  extent  of 
tions  to  issue  bonds  under  an^  special  those  powers.  If  they  decide  to  issue 
circumatancea,  or  with  any  hmitation  them,  the  law  presumes  that  the  coo- 
'in  the  use  of  the  power,  which  may  not  ditions  on  which  their  powers  depended 
be  disrc^rded  with  impunity.  It  may  existed,  or  that  tbe  limitaticm  upon  the 
be  the  TMsest  policy  to  prevent  the  issue  exercise  of  the  power  has  been  eiun- 
of  Buch  bouda  altogether.  But  it  is  not  pUed  with;  and  espedaHy  and  particu- 
for  thia  court  to  dictate  a  E"^*?  ^^  ^''^  lariy  if  they  make  a  /ojae  recital  of  the 
States  on  that  subject.  The  result  of  fact  on  which  the  power  depends,  in 
the  decision  is  a  most  extraordinaiy  the  paper  they  issue,  this  false  redtal 
one.  It  stands  alone  in  the  construction  has  the  effect  of  creating  a  power  which 
of  powers  specLScally  granted,  whether  had  no  existence  without  it  llus  re- 
the  source  of  the  power  be  a  State  markable  result  is  always  defended  on 
constitution,  an  act  of  the  legislature,  a  the  ground  that  the  paper  is  negotiable, 
resolution  c^  a  corporate  body,  or  a  and  the  purchaser  is  ignorant  of  the 
written  authority  given  by  an  mdivid'  falsehood.  But  in  the  Floyd  Accept- 
ual.  ...  No  such  principle  has  ever  ance  Cases,  this  court  held,  and  it  was 
been  applied  by  this  court,  or  by  any  necessary  to  hold  so  there,  that  tbe 
other  court,  to  a  State,  to  the  Unit«a  inquiry  into  tbe  authority  by  which 
States,  to  private  corporations,  or  to  n^otiable  paper  waa  issued  was  iust 
individuala.  I  challenge  the  production  the  aame  as  if  it  were  not  Q^otiawe, 
of  a  case  in  which  it  has  been  so  ap^ied.  and  that  if  no  such  authority  existed. 
In  the  Floyd  Acceptances,  7  Wall,  it  could  not  be  aided  by  giving  tbe 
(U.  S.)  666,  in  which  the  Secretary  of  paper  that  form.  In  county  bonda  it 
War  bad  accepted  time  drafts  drawn  on  seems  to  be  otherwise.  In  that  case  tbe 
him  by  a   contractor,    which,    being  court  held  that  the  party  taking  such 
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§  914  (529).  Smiw  SnbjMt.  —  The  cases  referred  to  m  the  last 
two  sections  afford,  perhaps,  a  more  striking  illustration  than  any 
previously  decided  by  that  court,  that  the  purchaser  may  implidUy 
rely  upon  the  reciUUa  in  the  bonds,  made  by  the  proper  officers,  that 
the  authority  to  issue  tliem  has  arisen,  and  that  he  is  under  no 
obligation  unless  the  statute  so  prescribes  to  consult  the  records  of 
the  municipality,  and  is  not  charged  with  constructive  notice  of 
their  contents;  and  this,  too,  it  will  be  observed,  where  the  recital 
in  die  bonds  was  general  and  not  specific  in  its  nature,  and  where 
the  facts  which  would  have  shown  the  issue  of  the  bonds  to  have 

Mper  was  bound  to  know  the  law  aa  it  Surely  if  the  octe  of  any  clasa  of  officers 
affected  the  authority  of  the  officer  who  should  be  vaiid  only  when  done  in  con- 
iesued  it.  In  county  bond  cases,  white  formity  to  law,  it  is  those  who  manage 
this  principle  of  law  is  not  expressly  the  affairs  of  towns,  counties,  and 
contradicted,  it  is  held  that  the  paper,  villages,  in  creating  debts  which  not 
though  issued  without  authonty  of  they,  but  the  property-owners,  must 
law,  and  in  opposition  to  its  express  pay.  ...  It  is  easy  to  say,  and  looks 
provisions,  is  still  valid.  There  is  no  plausible  when  said,  that  if  municipal 
reason  in  the  nature  of  the  condition  on  corporations  put  bonds  on  the  market, 
which  the  power  depends  in  these  cases,  they  must  pay  them  when  they  become 
why  anv  purchaser  should  not  take  due.  But  it  is  another  thing  to  say 
notice  of  its  existence  before  he  buys,  that  when  an  officer  created  by  the  law 
lie  bonds  in  this  case  were  issued  at  exceeds  the  authoritv  which  that  law 
one  time,  as  one  act,  of  one  date,  and  in  confere-upon  him,  and  in  open  violation 
payment  of  one  subscription.  All  this  of  law  issues  these  bonds,  the  owner  of 
was  a  matter  of  recoid  in  the  town  property  lying  within  the  cotpomtion 
where  it  was  done.  must  pay  them,  though  he  haci  no  port 

"So,  also,  the  valuation  of  all  the  whatever  in  their  issue  And  no  power  to 
property  of  the  town  for  the  taxation  prevent  it.  This  latter  is  the  true  view 
of  the  year  before  the  bonds  were  issued,  of  the  matter.  As  the  corporation  could 
is  of  record  both  in  that  town  and  in  the  only  exercise  such  power  as  the  law 
office  of  the  clerk  of  the  county  in  conferred,  the  issuing  of  the  bonds  was 
which  the  town  is  located.  A  purchaser  not  the  act  of  the  corporation.  It  is  a 
bad  but  to  writ«  to  the  township  clerk  false  assumption  to  say  that  the  corpo- 
or  the  county  clerk  to  know  precisely  ration  put  them  on  the  market.  If 
the  amount  of  the  issue  of  bonds  and  one  of  two  innocent  persons  must  suffer 
the  value  of  the  taxable  property  within  for  the  unauthorised  act  of  the  town- 
the  township.  In  the  matter  of  a  power  ship  or  county  officers,  it  is  clear  that 
depending  on  these  facts,  in  anv  other  he  who  could,  before  parting  with  his 
class  of  cases,  it  would  be  held  that  money,  have  easily  ascertained  that 
before  buving  these  bonds  the  purchaser  they  were  unauthorized,  should  lose, 
must  looK  bo  those  matters  on  which  rather  than  the  property-holder,  who 
their  validity  depended.  Tbev  are  all  might  not  know  anything  of  the  matter, 
public,   all   open,   all   accessible  —  the   or  if  he  did,  had  no  power  to  prevent 


statute,  the  ordinance  for  their  issue,  the  wrong."  The  objections  here  uived 
the  latest  assessment  roll.  But  in  by  Hr.  Justice  Miller  are  answerea  i 
favorof  spurehaserof  municipalbondB,    the  Gunniwm  County  Caae,   173  U.  i 


all  this  is  to  be  disr^arded ;  and  a  debt  2S5,  by  Mr.  Justice  Harlan,  giving  the 
contracted  without  authority  and  in  opinion  of  the  court  at  p.  275,  where 
violation  of  express  statute  is  to  be  the  subject  of  overissue  and  eSect  dt 
collected  out  of  the  property  of  the  recitals  are  thoroughly  considered  and 
helpless  man  who  owns  any  in  that  prior  coses  exammed  and  reviewed, 
district.  I  say  'helpless'  advisedly.  See  also  Lewis  c.  Barbour  Co.  Com'rs, 
because  these  are  not  kia  agente.  105  U.  S.  739,  notes;  {nfra.  5  916, 
They  are  the  officers  of  the  law,  ap-  note.  Compare  with  the  case  of  Daviess 
pointed  or  elected  without  his  consent.  County  v.  Dickinson,  117  U.  S.  657, 
acting  contmry,  perhaps,  W  his  wishes,  tupn,  }  912,  note. 
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been  illegal  were  matters  appearing  upon  the  public  records  of  the 
township.' 

i  915  (530).  Xitoppal  bj  BMdtal  of  MktUr  of  Tact.  o.  g.  Date  of  Sub- 
scriptton.  —  The  effect  of  recitals  in  the  bonds,  and  of  statements 
in  the  records  of  the  county  which  issued  the  bonds,  is  consideRd 
in  Concord  v.  Portsmouth  Savings  Bank.'  A  controlling  questim 
in  the  case  was  whether  the  power  to  subscribe  for  stock  and  issue 
bonds  therefor,  given  hy  the  act  March  26,  1S69,  was  annulled  br 
the  new  Constitution  of  the  State  (^rfiidi  took  effect  July  2,  1870) 
before  the  subscription  was  made,  or  a  valid  contract  to  subscribe 
was  completed.  The  court  held  that,  in  point  of  fact  a  legal  and 
binding  subscription  was  made,  or  agreed  to  be  made,  in  Decem- 
ber, 1S69,  and  hence  the  defence  of  want  of  legal  power  hikd; 
and  it  then  proceeded  to  view  the  case  as  affected  by  atoppd, 
the  plaintiff  being  a  bona  fide  holder  for  value  without  notice  of 
any  defence.  The  opinion  was  expressed  that  a  recital  b  tbe 
bonds  that  the  subscription  was  made  in  December,  1S69,  being 
the  recital  of  a  matter  of  fact,  and  a  fact,  too,  peculiariy  ff  not 
exclusively  within  the  knowledge  of  the  board  of  supervisor, 
estopped  the  county  under  the  circumstances  to  set  up  that  llie 
subscription  was  not  made  until  after  July  2,  1870,  whai  their 
authority  to  subscribe  had  expired.*    As  the  same  judgment  could 

*  The  author  allows  thia  iection  to  they  are  issued  by  tbe  county  of 
stand  as  in  the  last  edition.  Tha  Uoultrie, 'in  pursuance  of  the^ubacrip- 
Bupreme  Court  has  not  overruled  the  tioD  of  the  sum  of  eighty  thoiuand 
propoaitiooB  therein  stated,  but  it  has  dollars  to  the  capital  stock  of  tbe 
reached  a  different  result  where  the  Decatur,  SulUvan,  and  Mattoon  Rail- 
overissue  ia  in  violation  of  a  corutitu-  road  Coiupai^,  made  by  the  board  _rf 
lional  provision,  and  where  there  is  an  superviaois  of  said  county  of  HouttriCi 
express  recital  that  the  issue  does  not  in  December,  a.  d.  1669,  in  amAmnft 
exceed  the  limit  prescribed  by  the  to  Ike  •provinora  of  an  act  of  the  Goienu 
Constitution,  aa  will  appear  by  S|  922,  Assembly  of  the  State  of  lUinoit,  ip- 
923,  924,  and  tbe  cases  there  cited.  proved  March  26,  *.  b.  1869.'     Nov, 

'  Coaeord   o.    Portsmouth   Savings  tf  it  be  supposed  that  the  purchaser  of 

Bank,  92  U.  8.  625.  bonds  with  such  recitals  was  bound  lo 

*  Concord  v.  Portsmouth  Savinga  look  further  and  inquire  what  was  the 
Bank,  92  U.  S.  625;  in/ra,  {  943.  The  authori^for  the  iaeue,  where  wwbelo 
point  is  so  material  that  we  subjoin  the  took?  Had  he  looked  to  the  act  of  tte 
opinion  delivered  by  Strong,  J.,  on  this  General  Assembly  oi  March  26, 1866,he 
point.  He  says:  "There  is,  however,  would  have  found  plenary  authorit; 
another  consiaeration  that  is  worthy  of  for  a  stock  subscription  and  for  the  inix 
notice.  The  findings  of  the  court  are  of  bonds  in  payment  thereof.  If  he  vu 
that  the  plaintiff  below  is  a  purchaser  bound  to  know  that  the  constitutional 
of  tbe  bonds  for  a  valuable  considera-  provision  temtinated  that  authoril]' 
tion,  having  purchased  them  before  after  July  2,  1870,  he  knew  that  any 
their  maturity  and  without  notice  of  subscription  made  before  that  time 
any  defence.  They  were  executed  by  continued  bindine  notwithstanding  the 
the  president  of  the  board  of  supervisors  Constitution,  and  that  bonds  issued  In 
and  ttie  county  clerk.   They  recite  that  payment  of  it  were,  therefore,  lawful 
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be  reached  on  the  ground  that  a  valid  contract  to  subscribe  had 
been  made  before  the  Constitution  took  effect,  it  may  be  a  question 
whether  the  last  point  was  a  point  really  adjudged  by  the  court 

S  916  (531).  B»tioul«  ol  KBtoppel.  —  A  correct  view  of  this 
subject  would  seem  to  be  this:  Officers  are  the  agents  of  the  cor- 
porate body;  and  the  ordinary  rules  and  principles  of  the  law  of 
agency  are  applicable  to  their  acta.  Their  unauthorized  acts  are 
not  binding  upon  the  corporate  body  of  which  they  are  the  public 
agents.  Ordinarily,  their  unauthorized  representation  that  they 
have  power  to  do  an  act  is  not  binding  upon  the  corporation;  that 
is,  the  question  is  as  to  their  power,  in  faet  and  in  law,  not  what 
they  have  represented  it  to  be.      The  only  exception  to  this  rule. 

If,  then,   he  had  inquired  whether  a  Dennett,  161  U.  8.  434,  to  the  effect 

Bubecription   had    been   made   before  that  an  mnoceut  holder  may,  in  such  a 

July  2,  1870,  at  the  only  place  where  case,  rely  upon  the  recitals  where  the 

inquiry  should  have  been  made,  namely  l^i^ture  has  not  impoeed  u^n  the 

at  the  records  td  the  board,  he  would  purchaser  the  duty  of  ejcamimn^  the 

have   found   an   order  to   aubacribe,  records  of  the  munKspality.    See  infra, 

equivalent  to  a  subscription  made,  in  {  922,  and  note;  post,  {S  943,  944,  952. 

'December,    1869,   corresponding  with  Purchaser  not  affected  by  statements 

the  assertions  of  the  recitals,  and  de-  in  county  records  contrary  to  recitals 

ctared  by  them  to  have  been  a  sub-  in   the  bonds   issued   by   the   county, 

BCriptioQ.    He  could  have  made  inquiry  Nioolay  v.  St.  Clair  County,  3  Dillon 

nowhere  else   with   any   prospect   of  C  C.  163.    In  AUer  v.  Cameron,  lb.  198, 

learning  the  truth.    Every  step  he  could  the  defendant  town  was  held  estopped 

have  taken  aaeuied  him  that  the  recitals  to  set  up  against  a  holder  of  its  bonds 

were  true.    How,  then,  can  the  county  for  value  that  it  was  not  legaUy  inarr- 

be  permitted  to  set  up  a^inst  a  bona  porated. 

fide  holder  of  the  bonds  that  the  Effect  of  recital  by  authorized  officers, 
authority  to  make  a  subscription,  with  See  also  Chambers  County  v.  Clews,  21 
all  its  Intimate  consequences,  had  Wall.  317,  321;  Grand  Chute  t>. 
expired  before  the  subscription  was  Wtnegar,  15  Wall.  355;  Lynde  o. 
made,  in  the  face  of  the  recitals  and  of  County  of  Winnebago,  16  Wall.  (U.  8.) 
the  county  records?  Whether  it  had  6;  Chicago,  B.  &.  O.  B,  R.  Co.  v.  Otoe 
expired  was  a  matter  of  fact,  not  of  law,  County,  16  Wall.  (U.S.)  007;  Mercer 
and  it  was  peculiariv,  if  not  exclusively,  County  e.  Hackett,  1  Wall.  (U.  S.)  83; 
within  the  knowledge  of  the  board  of  Woods  v.  I^wrence  County,  1  Black 
supervisors.  After  having  assured  a  (U.  8.),  386;  Gelpcke  v.  Dubuque,  1 
purchaser  that  their  subscription  was  Wall.  (U.  8.)  176;  Meyer  n.  Muscatine, 
made  in  December,  1809,  when  they  lb.  384;  Kennicott  o,  Wayne  County, 
had  power  to  make  it,  it  would  be  16  Wall.  (U.  S.)  425.  Tlie  Supreme 
tolerating  a  fraud  to  permit  the  county  Court  of  Illinois  refused  to  follow  the 
to  set  up,  when  called  upon  for  pay-  ruling  in  the  last  cited  oase.  Scales  v. 
ment,  that  it  was  not  made  until  after  King,  no  HI.  456.  A  recital  in  a  bond 
July  2,  1870,  when  their  authority  ex-  issued  in  payment  of  a  subscription  to 
pired."  If  the  records  of  the  county  railway  stock,  that  it  is  authorized  by 
'  nad  contradicted  the  express  recitals  a  certain  statute,  containing  no  state- 
in  the  bonds,  and  bad  affirmatively  ment  as  to  any  election  and  not  even 
shown  that  do  subscription  was  made  stating  that  the  bond  is  issued  in 
until  after  the  Constitution  took  effect,  pursuance  of  the  statute,  will  not  estop 
would  the  purchaser  of  the  bonds  be  the  municipal  corporation  from  as- 
bound  to  notice  that  fact  T  See  on  this  aerting  that  the  issue  was  not  author- 
point  Gunnison  County  v.  Rollins,  173  iied  by  a  proper  vote  as  required  by 
U.S.  255(1899);  Waite  v.  Santa  Cnu,  law.  Carroll  County  o.  Smith,  111 
184    U.   a    302,   314;     EvansvIUe  i>.  U.  B.  £56. 
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in  addition  to  the  one  her«nbefore  treated  of,  to  wit,  where  it  is 
the  sole  province  of  the  officers  who  issued  the  bonds  to  deode 
whether  conditions  precedent  have  been  complied  with,  is  where 
both  parties  have  not  equal  means  of  knowledge  as  to  the  extent 
and  scope  of  their  powers,  and  where  the  particular  character  of 
their  commission  and  authority  is,  from  its  nature  and  circum- 
stances, peculiarly  known  to  the  officer  or  agent;  in  which  caae  the 
principal  will  or  may  be  bound  by  the  false  representations  of  the 
agent  respecting  his  authority,  and  its  extent  and  scope;  but  where 
the  authority  to  act  b  solely  conferred  by  statute,  which,  in  effect, 
is  the  letter  of  attorney  of  the  officer,  all  persons  must,  at  their 
peril,  see  that  the  act  of  the  agent  on  which  he  rehes  is  within  the 
power  under  which  the  agent  acts;  and  this  doctrine  is  rect^uized 
by  the  Supreme  Court  of  the  United  States  in  some  of  its  judgments.' 
Accordingly,  bonds  issued  in  violation,  of  an  express  staiide  or  con- 
stUviional  provision  are  void,  though  in  the  hands  of  innocent 
holders  for  value,^  unless  (it  must  be  added)  such  holders  are  pro- 
tected by  recitals  which  operate  as  an  estoppel.'  On  the  principle 
that  there  can  he  no  ds  facto  officer  unless  there  is  a  de  jure  office, 
bonds  executed  by  persons  purporting  to  he  de  facto  officers  of  a 
county  when  there  was  no  lawful  statute  in  existence  creating  the 
office,  are  absolutely  void  for  want  of  power  to  issue  them.* 

'  The  Floyd  Acceptances,  7  Wall,    the  deMgn&ted  officer.     McCrary.J.. 
(V.  B.)  666;  Hanh  e.  Fulton  County,    Lewis  t>.  Barbour  Co.  Com'n,  3  Fed. 

10  Wall.  (U.  S.)  676.    See  also  Clark  v.    Rep.  191 ;  a.  c.  105  U.  8.  739. 

Dee  Moines,  19  Iowa,  190,  210;  Tread-  *  Aapinwall  n.  Davieas  Co.  Com.,  22 

well  v,  Hancock  County  ConuniBBionera,  How.   (U.   S.)   364;    Idarsh  v.   Fulton 

11  Ohio  St.  190,  reviewing  and  criticie-  County,  10  Wall.  (U.  S.)  676;  Moore  r. 
inEKnoxCountyo.  Aspinwall,21  How.  New  Yotk,  73  N.  Y.  238,  appixivinc 
(iT.  8.)  639.  Bee  also  Gould  v.  Storling  test.  As  to  bonds  issued  in  excess  a 
(action  on  bonds),  23  N.  Y.  439 ;  Starin  corutituiional  and  statutory  limitaticHU, 
T.Genoa,23N.¥:452;  People n.  Mead,  seenwra,if012-eiS;  tn^|Sg22--924 
36  N.  Y.  224:  Dodge  v.  County  of  *  Gunnuon  County  o.  Rollins,  173 
Platte,  S2  N.  Y.  218.  United  States  r.  U.  8.  25£;  Waits  v.  SanU  Oiu,  ISI 
City  Bank  of  Columbus,  21  How.  356,  U.  S.  302;  tupra,  H  912,  913,  914; 
is  a  very  striking  illustration  of  the  infra,  H  922,  923, 924. 

general    principle    that    a    corporate  '  AnU,   {  £18;    Norton  v.  Sbdbf 

officer  cannot  bind  the  corporation  by  County,  118  U.  S.  425.     In  this  CMse  A 

his  unauthorized  acts  or  repreeent^  appeared  that  the  adnunistration  ti 

tions  conceminstbe  authority  of  him-  lodai  matters  in  each  county  in  Tat- 

self  or  others.    De  Vobs  v.  Fuchmond,  nesaee  had  for  nearly  a  centuiy  been 

18  Gratt.  (Va.)  338.    Upon  thia  princi-  vest«d  in  a  county  court,  or  as  often 

pie  it  was  held  that  the  legislature  may  called,  quarteriy  courts,  composed  of 

make   the   negotiability   oF   municipal  justices    of   the    peace   elected    in  its 

bonds  dependent  upon  their  delivery  diiferent  districta.    Power  was  givoi  to 

bv  a  State  officer,  and  that  a  purchaser  the  county  court  to  make  a  aubecrip- 

of  bonds  pmporting  to  have  been  issued  tion  and  issue  bonds  to  a  railroad  cotn- 

uoder  a  statute  containing  such  a  con-  pany.    Before  the  power  was  executed 

dition,  is  not  a  bona /ide  purchaser  with-  the  legislature  paned  an  act  aboU^ 

out  notice,  in  case  the  bonds  are  f  raudu-  iag  the  county  court,  and   vesting  its 

lently  issued  without  being  delivered  by  powers,  including  tbe  power  to  sub- 
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§  917  (532).  EatoppBl  by  Badtals  in  tho  Bond;  mnstration. — 
So  in  a  subsequent  case,  similar  in  character,  the  common  council  of 
a  city  were,  hy  virtue  of  various  statutes,  authorized  to  subscribe 
for  stock  in  a  railroad  company,  and  to  issue  bonds  in  payment 
therefor  on  the  petition  of  three-fourths  of  the  legal  voters  of  the  ciiy. 
Before  the  issue  of  the  bonds,  the  council  decided  that  three-fourths 
of  the  citizens  had  petitioned,  and  the  bonds  themselves  thus  recited. 
The  Supreme  Court  of  the  United  States  held  that  the  council  was 
the  tribunal  to  decide  whether  the  requisite  number  had  petitioned; 
that  it  was  contemplated  that  this  question,  which  was  one  of  fact, 
should  be  ascertained  and  conclusively  settled  prior  to  the  issue  of 
the  bonds;  and  that  when  the  city  was  sued  upon  the  bonds  by 
innocent  holders  for  ^lue,  parol  testimony  was  inadmissible  to  show 
that  the  petitioners  did  not  constitute  three-fourths  of  the  legal  voters 
of  the  city.' 

acribe  for  stock  aad  issue  bonds,  in  &  the  office  never  came  into  existence, 

board  of  county  commissioners.     The  The  view  of  the  court  on  this  point  is 

county  commissionera  issued  the  bonds,  tersely   summed   up   in   this   sentence 

The  act  abolisliinK  the  quarterly  court  (/b.,  442):    "An  unconstitutional  act 

and  creating  the  board  of  county  com-  is  not  a  law:    it  confecs  no  rights;   it 

missioneiB  was  held,  after  the  issue  of  imposes  no  duties;   it  affords  no  pro- 

tlie  bonds,  to  be  uncoustitutianal  by  tection;    it  creates  no  ofhce;    it  is,  in 

the   Supreme   court   of    the   State   dif  legal  contemplation,  as  inoperative  as 

Tennessee,    on   the   ground   that    the  though  it  had  never  been  passed."    As 

county  court   was  one  of  the  institu-  to  de  fado  corporations  and  da  fado 

tions  of  the  State  recognized  in  the  officers  see  Index,  Office  arid  Officers; 

Constitution,  and  that  the  act  creating  ante,  9S  67,  395. 

the    board    of    county    commissioDera         '  Bissell  n.  Jeffersonville,  24  How. 

and  conferring  on  than  the  powers  of  (U.  3.)  287,  approviDg  Knox  County  v. 

the  county  or  quarterly  court  was  un-  Asptnwatl,  21  How.  (U.  SO  C39;   b.  p. 

constitutional  and  void;  and  hence  it  Evansville,  I.  &,  C.  S.  L.  R.  R.  Co.  v. 

was  held  by  the  Supreme  Court  of  the  EvansvilJe,    15    Ind.    395;    Moran  v. 

United  States  that  the  bonds  had  no  Miami County,2Black(U.S.), 722, 724; 

validity  even  in  the  hands  of  bona  fde  Marshall  County  Sup.  v.  Schenck,  h 

holders.    The  validity  of  the  bonds  was  Wall.  (U.SO  772;  Rogers  v.  Burlington, 

attetfapted    to    be    austajaed    on    the  3  Wall.  654;   Cincinnati  v.  Morgan,  Tb. 

ground  that  the  acts  of  the  county  275;    Mercer   County  v.    Hackett,    I 

commissioners  under  a  statute  subjw-  Wall.  (U.  8.)  83;    Meyer  v.  Muscatme, 

quxnUy    held    to    be   unconstitutional,  /b.  384, 393,  per  Su>ayn«,  J. ;  Gelpckeo. 

were  to  be  regarded  as  the  acts  of  Dubuque,  1   Wall.  (U.  S.)   175,  203; 

officers  de  /oclo,  and  hence  binding  in  Pendleton  Co.  v-  Amy,  13  Wall.  297; 

favor  of  the  bt/na  fid«  holders  of  the  St.    Joseph   Township   v.    Rogers,    IS 

bonds.      But   the   Supreme   Court  de-  Wall.  644.    In  the  case  last  cited  it  was 

cided  otherwise;  and,  in  a  very  learned  insisted  that  the  bonds  were  invalid  for 

and  elaborate  opinion,  reviewing  the  wont  of  the  required  vote.    One  of  the 

authorities,  by  Mr.  Justice  Fidd,  it  is  answers  of  the  court  to  this  objection 

held:  First,  that  it  was  the  duty  of  the  was  that  "the  act  of  the  l^;islature 

Federal  court  on  a  (juestion  of  this  made  it  the  duty  of  the  oupervisor  who 

kind  to  follow  the  decision  of  the  high-  executed  the  bonds  to  determine  the 

est  court  of  the  State.    Second,  that  question  whether  an  election  was  held, 

there  could,  in  law,  be  no  such  thing  as  and  whether  a  majority  of  the  votes 

on  officer  rather  de  jvre  or  de  facto  if  cost  were  in  favor  of  the  subscription, 

there  be  no  oSKe  to  fill;  and  that  the  and  inasmuch  as  be  passed  upon  that 

act  attempting  to  create  the  office  of  question  and  subscribed  for  the  stock, 

commisuoners  never  became  a  law  and  and   subsequently  executed   and  d»> 
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§  918  (533).     KstopiMl  by  Bsdtali  In  the  Bond;   Dlnstntion.  —  In 
another  case,'  the  action   was  upon   coupons  paj^ble    to  beam 

livered  the  bonds,  it  waa  cleaiiy  too  Bhouldhsve  been  authoriied  under  then 

late  to  question  their  validity,  where  it  existing  I&wh  by  a.  vote  of  the  people 

appears,  as  in  this  case  that  they  are  in  prior  to  the  adoption  of  the  Canstitu- 

the  tumda  of  an  innocent  holder."   The  tion. 

decision  in  the  case  referred  to  in  the  RedtAk  in  a  bond  merely  that  it  is 

text  is  cleaHy  nght,  for  the  reason  issued  in  payment  of  a  subscription 

that  the  council  were  the  body  to  de-  authorized   by  a  statute   referred   to, 

cide  the  preliminary  fact,  and  because,  held  not  to  estop  the  municipality  to 

also,    according    to    the    rule    before  show  that  the  issue  was  not  authorized 

stated,  the  fact  was  one  not  of  a  nature  by  a  vote  of  two-thirds  of  the  votera  of 

to  be  ascertained  by  purchasers  in  the  the   corporation,   as   required   by  the 

market    to    whom    toe    bonds    were  Constitution    of    the    State.      CairoU 

designed  to  be  sold-  County  tr.  Smith,  111  U.  S,  556,  supra, 

tUeitals  in  bonds.    Where  a  bond  re-  f  915.    Recitala  in  bonds  that  they  were 

dtee  that  it  is  issued  "under  authority  issued  "in  pursuance  to  the  vote  of  the 

of"  an  act,  reciting  its  title,  such  re-  electors  of  Anderson  County,  Septem- 

citol    estops    the    municipauty    from  ber  13,  IS66,"  held,  in  favor  of  a  boita 

making,  as  ag^nst  a  bona  fide  holder  for  fide  hcjder  thereof,  to  be  equivalent  to 

value,  the  defence  that  the  road  vxu  a   statement   that   the   vote   was   one 

not    compleled    in    time.      Oregon    v.  lawful  and  regular  in  form;    and  that 

Jenrungs.  119  TJ.  S.  74.    To  the  effect  evidence  to  show  that  the  thirty  days' 

that  sucu  a  recital  estops  a  town,  as  notice  of  the  election  required  oy  the 

against  a  bona  fide  holder  for  value,  statute  was  not  ^ven  was  not  available 

from  showing  that  condUione  imposea  to  the  municipality  as  a  defence.    The 

on  its  liability  by  the  vote  of  the  people  case  was  considered  to  fall  within  Town 

Add  not  been  comofied  u>t^,  although  the  of  Coloma  v.  Eaves,  92  U.  S.  484,  491. 

statute  declared  that  the  bonds  snould  Anderson    County    Commisaoneis    v. 

not  be  valid  and  binding  until  com-  Beal,  113  U.  8.  227.     Where  the  Con- 

EUance  with  such  conditions,  see  Am.  stUuiAon  required  the  question  of  local 

,  Ins.  Co.  V.  Bruce,  105  U.  S.  328.    In  taxation  to  be  aubmitted  to  the  decton, 

Pona  v.  Bowler,   105  U.  S.  529,  £39,  a  statute  which  empowered  the  reridcnf 

recitala  in  bonds  in  favor  of  a  boiia  fide  taxpayert  to  authorize  a  town  to  issue 

holder  were  held  eSectual  to  estop  the  bonds  in  aid  of  a  railroad,  was  declared 

municipality,    as    against    an    aueged  unconstitutional  and   vend.      Harring- 

de/erf  in  the  mode  of  conducting  cm  ton  o.  Plainview,  27  Minn.  324,  followed 

election  held  prior  to  the  adaption  of  in  PMnview  r.   Winona  &  St.  Peter 

the  Constitution  of  Illinois  of  1870,  the  R.  R.  Co.,  36  Minn.  £05. 

bonds  being  issued  after  its  adoption,  Aa    to   ■procuding*   prdimnMaTy   to 

.     r ^^    Jnto,Si323,887,898, 
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'  Hercer  County  v.  Hackett,  1  Wall,  supervisors  of  the  town  of  Gnnd  Chute 
(U.  S.)  83.  This  case,  and  the  case  of  to  make  a  plank-road  subscription  to 
Woods  V.  Lawrence  County,   1  Black   the  amount  of  ten  thousand  dollars. 

gj.  S.},  386,  are  cited  by  Mr  Justice  The  bonds  in  question  were  aigned  by 
unt  in  the  case  of  Grand  Chute  v.  thechoinnattoftheboardofBupervison 
Winegar,  16  Wall  (U.  8.)  355.  The  of  that  town,  and  recited  that  the 
learnBi  justice  says;  "The  same  princi-  subscription  had  been  made  by  the 

Eles  were  announced  '  in  Gelpcke  v.  supervisors  of  the  town,  and  that  these 
mbuque,  1  Wall.  (U.  8.)  175,  and  in  bonds  were  issued  in  pursuance  thereof , 
Meyer  v.  Muscatine,  lb.  384.  In  the  for  the  purpose  of  carrying  out  the 
latter  case  the  court  said  that  if  the  provi^ons  of  that  act.  The  plslntiS 
l^al  authority  [that  is,  the  le^slativo  was  the  6ona^  holder  for  value  of  the 
enabling  Act]  was  sufBciently  compre-  bonds  in  suit,  and  his  title  accrued 
henave,  a  bona  fide  holder  for  value  has  before  their  maturity.  The  eases  cited 
a  right  to  presume  that  all  precedent  are  an  answer  to  the  numerous  ofteratft 
requirements  have  been  complied  with,  ahow  want  of  compliance  with  the  forma 
By  the  act  of  February  10,  1854,  the  of  law,  or  to  show  fraud  in  their  own 
l^islature  of  WiK^ynain  authorized  the  agents." 
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beloDgiDg  to  negotiable  bonds  issued  by  a  county  In  payment  of 
stock  subscribed  for  in  a  raiboad  company.  By  an  act  of  assembly, 
the  county  commissioners  were  authorized  to  subscribe  the  stock  and 
igsve  the  bonda  cmly  wpon  the  following  "restrictions,  limitations,  and 
conditions,  and  in  no  other  manner  or  way  whatever:"  1.  "After, 
and  not  before,  the  amount  of  such  subscription  shall  have  been  des- 
ignated, advised,  and  recommmded  by  a  grand  jury  of  the  county." 
2.  Said  "bonds  shall,  in  no  case,  be  sold  by  the  railroad  company  at 
lesatkanpar."  3.  Thattheacceptanceof  this  act  shall  be  deemed  the 
acceptance  of  another  act  &dng  the  gauges  of  railroads  in  the  county 
of  Erie.  The  plaintiff  was  a  bona  fde  holder  for  value,  of  a  number 
of  the  bonds  issued  by  the  county.  To  defeat  a  recovery,  the  county 
oa  the  trial  offered  to  show,  not  that  no  recommendation  by  a 
grand  jury  was  ever  made,  but  that  no  avch  recommendation  was 
made  as  the  act  required.    The  following  was  the  recommendation : 

Ohio  St.  260;  Atchison  v.  Butcher,  3  uiumimity,  had  petitioned,"  &c.  It 
Kan.  104 ;  Meroer  County  v.  Hachett,  1  was  held  that  the  city  council  were  the 
Wall.  (U.  8.)  83;  Rfwers e.  BurlingtoD,  proper  iudges  whether  or  not  the 
3Wall.  (U.S.)664;  Moranr.  Miami  Co.,  required  number  had  petitioned,  and 
2  Black  (U.S.),  722;  FUgg  e.  Pahnyra,  that  the  city,  u  acainst  bona  fide  holder 
33  ila.  440;  Commonwealth  v.  Alio-  for  value,  was  "concluded  by  the 
gheoy  Co.  Com'rs,  37  Pa.  St.  237:  ordinance  "aa  to  any  irregularities 
compare  Hansh  t).  Fulton  County,  10  that  may  have  existed  m  carrying  into 
Wall.  (U.  8.)  676;  Treadwell  v.  Han-  execution  the  power  granted  to  sub- 
code Co.  Com'ra,  11  Ohio  St.  190;   post,  scribe  the  stock  and  issue  the  bonds." 


{  650;    Pendleton  County  v.  Amy,  13   Van  Hoetrup  v.  Madison  City,  1  Wall. 

"'-"  'U.S.)  297;  U--— -    "-"-    '"   ->-'■■     -   -  •• s-..— .:— 

1.  (U.S.)  282; 


Wall.  ( U.  S.)  297 ;   Uxington  v.  BuUer,    (U.  8.)  291 ;   8.  p.  Meyer  v.  '. 
■4Wall.(r" "■    •     -    •  ""-  '    ■  ---■    ■'- 


Grand    Chute   v.   Winegar,     15    Wall.  384,393;   Aurora  n.  West,  22  Ind.  SS; 

(U.  S.)  355;  New  Haven,  M.  &  W.  R.  contra.  People  v.  Mead,  36  N.  Y.  224; 

R.  Co.  V.  Chatham,  42  Conn.  465 ;  infra,  post,  i  953,  note. 

9S  956,  957.  Where  the  act  authorizing  a  munici- 

W  here  authority  to  issue  town  bonds  palit;  to  issue  bonds  was  not  to  take 

could  be  exercisea  only  upon  the  peti-  effect  until  ' '  approved  by  two-thirds  of 

tion  of  a  majority  of  taj^yers,  "not  the  electors  present  at  a  city  meetipg 

I  offce  of  the  Seeretary 

^ , .,  ._ ,     e  purchasers  of  sucn 

taxpayers  of  the  town"  was  held  to  l>e  bonds  are  not  bound  to  look  beyond 
fatally  defective.  Town  of  Menti  n.  the  certificate  thus  lodged,  and  are  not 
Cook,  108  N.  Y.  504;  ante,  g  8B7,  898,  affect«d  by  the  action  of  the  city,  re- 
note,  fusing  at  prior  meetines  to  approve  the 
A  city  was  authorized  to  take  stock  act.  Socie^  for  fc^viogs  v.  New 
in  a  railroad  company  "on  the  petition  London,  29  donn.  174. 
of  two-thirds  of  the  cititens,  who  are  free~  Fraud  in  the  deeHan  authorising  the 
hatderg,"  ttc.  Bonds  of  the  city  were  subscription  must  be  set  up  before  rights 
dulyiBSued,dgned  by  the  proper  officers  have  accrued.  Butler  v.  Dunham,  27 
andattestedby.thesealof  the  city,  and  111.  474;  People  o.  San  Francisco,  27  CaL 
on  their  face  recited  that  they  were  656.  Further  as  to  the  construction  of 
issued  by  virtue  of  an  ordinance  of  the  jKnoera  to  aid  in  Ihe  building  of  railwaye, 
city  making  subscription.  The  minutes  see  ante,  chap.  viii.  {  313  et  aeq.  Ante, 
of  the  city  council  simply  stated  that  {(  897, 898, 904,  and  notes, 
"the  freenoldere  of  the  city,  wiih  gnat 
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The  grand  juiy  "would  recommend  (omittmg  the  words  'designate 
and  advise')  the  commissioners  of  Mercer  Count;  to  subscribe  an 
amount  not  exceeding  $150,000,"  — but  not  otherwise  designating 
the  amount.  The  bonds  referred  on  their  face  to  the  act  of  assembly 
and  its  date,  which  authorized  their  issue  and  recited  that  they  were 
issued  in  punvarwe  thereof.  This  was  regarded  by  the  court  not  as 
an  offer  to  show  "  that  no  law  exists  to  authorize  their  issue,  but  as 
one  to  show  that  the  recitab  in  the  bonds  are  not  true,  and  to  show 
that  they  were  not  made  'in  pursuance  of  the  acts  of  assembly'  au- 
thorizing them;"  and,  following  Knox  County  v.  Aspinwall,'  it  was 
adjudged  that  the  matters  thus  offered  to  be  shown  ctmstituted  no 
defence  against  a  bona  fide  holder,  on  the  principle  that  "where  bonds 
on  their  face  import  a  compliance  with  the  hiw  under  which  they 
were  issued,  the  purchaser  is  not  bound  to  look  further."  And  fol- 
lowing Woods  V.  Lawrence  Coun^,'  it  was  also  ruled  tiiat  it  was  no 
defence  against  such  a  holder  that  the  bonds  were  sold  by  the  rail- 
road company  lor  less  than  par,  they  being  negotiable  and  the  plain- 
tiff innocent.  And  it  was  also  decided  that  the  acceptance  by  the 
railroad  company  of  the  bonds  authorized  by  the  act  operated  per  se 
as  an  acceptance  of  the  gauge  law. 

§  919  (534).  Estoppel  b;  Becitals  In  tha  Bond;  XUnstraUon. — 
In  another  case,  authority  to  a  city  "to  take  stock  in  any  char- 
tered company  for  making  a  road,  or  roads,  to  the  taid  city,"  was 
held,  in  favor  of  a  bona  fide  purchaser  of  its  bonds,  to  authorize  it  to 
subscribe  to  a  railroad  which,  by  the  terms  of  its  charter,  and  in  fact 
did  not  terminate  at  said  city,  but  whose  nearest  terminus  was  for^- 
six  miles  distant,  it  appearing  that  there  was,  at  the  time  of  said 
subscription,  another  railroad  leading  from  that  terminus  to  the 
city.*    Authori^  was  given  by  the  legislature  to  the  city  of  Mil- 

>  Knox  County,  u.   A^pinwall,  21  such  bonds,  it  is  not  neceasaiy  for  the 

How.  (U.  S.)  539.  holder  to  show  that   the  grand  jury 

•  Woods   V.    Lawrence   County,    1  fixed  the  coanner  and  tenna  of  paying 

Black    (U.    8.),    386.      In    Woods    v.  forthestock;  nor  is  it  a  defence  Tor  the 

Lawrence  County,  above  cited,  it  was  county  to  show  that  the  grand  jury 

alao  held  where  the  statute  requires  the  omitted  to  do  so.    It,  is  enough  that  the 

grand  jury  to  fix  the  amount  of  a  sub-  maimer  and  terms   of   payment  weic 

Hcription    to    railroad    stock,    and    to  agreed  upon  between  the  company  and 

approve  of  it,  and  upon  their  report  toe  comauBBioneTs.     This  case,  among 

being  filed  empowers  commissionera  to  others,    was    cited    and    approved    in 

carry  the  same  into  eiTect  by  making  its  Grand  Chute  v.    ^^n^ar,    IS   WalL 

subscription  in  the  name  of  the  county,  (U.  S.)  372. 

that  if  these  things  be  done  agreeably         '  Van  Hostrup  v.  Uadison  Gty,  1 

to  the  law,  the  county  cannot  after^  Wall.  (U.  8.)  291.  See  Aurora  r.  West, 

wards  deny  ite  obligation  to  pay  the  9  Ind.  74;    b.  c.  22  Ind.  88,  96,  503- 

amount  subscribed.    In  a  suit  brought  The  decision  in  Van  Hostrup  v.  Hadi- 

to  recover  the  arrears  o£  interest  on  aon  City  was  undoubtedly  mfluenoed 


.dr,yGoogIe 


S  920  bonds:  estoppel  by  RECiTAia  1441 

waukee  to  issue  bonds  in  aid  of  a  railroad  company  specially  named, 
"and  any  other  railroad  company  duly  incorporated  and  organized 
for  the  purpose  of  constructing  railroads  leading  from  the  ci^  of 
Milwaukee,"  &c.,  and  it  was  held,  such  having  been  the  construction 
put  upon  it  by  the  city  authorities  at  the  time,  that  the  power  to 
issue  bonds  was  not  confined  to  companies  then  in  existence,  but  ex- 
tended to  companies  afterwards  created.' 

§  920  (535).  Estoppel  hy  EsdtftiB  In  the  Botid;  HhutnUos.  —  In 
another  case,'  the  city  was  held  liable  upon  bonds  issued  to  a  railway 
company  under  the  following  circumstances,  viz, :  The  legislature  au- 
tliorized  the  city  to  subscribe  on  the  condition  of  a  majority  vote; 
the  city  embodied  three  conditions  in  the  proposition  submitted  to 
the  voters,  one  of  which  was  that  81,000,000  should  be  subscribed 
by  other  parties;  the  vote  carried;  other  parties  did  not  subscribe 
the  S1,000,000;  the  city  refused  to  subscribe  and  issue  bonds,  but 
was  compelled  to  do  so  by  a  mandamus  of  an  inferior  court,  whose 
judgment  was  afterwards  reversed  by  the  Court  of  Appeab  of  the 
State,  which  held  that  the  city  had  no  authority  to  take  the  stock  or 
issue  the  bonds  until  the  11,000,000  had  been  subscribed  by  other 
parties.  Meanwhile,  however,  bonds  were  issued  by  the  city,  bear- 
ing its  seal  and  signed  by  its  mayor  and  clerk,  reciting  that  they 
were  duly  issued  under  a  specified  act  of  the  (reneial  Assembly. 

§  921  (536).  Sams  Sabjsct.  —  The  Supreme  Court  of  the  United 
Slates  held  in  the  case  last  cited  that  a  bona  fide  holder  for  value  of 
these  bonds,  who  had  no  actual  notice  of  the  facts  relied  on  for  a 
defence,  could  recover  thereon.  Mr.  Justice  Clifford,  delivering  the 
opinion  of  the  court,  makes  use  of  this  language  in  stating  the  ground 

by  tbe  DAtunl  desire  to  protect  tho  site  authority  to  issue  the  bonds  of  the 

holders  of  the  bonds.    Doubts  can  but  county  to  raise  money  to  build  a  anai- 

be  entertained  that  the  Columbus  and  htniae.    Seali™  ordside  of  jvrisdiiHon. 

Shelby    Road,    distant    and    between  The  case  also  uolda  that  tt  was  compe- 

different  points,  was  a  road  leading  &t  tent  for  the  proper  county  official  (tbe 

Madison.     Note  remarks  of  Ndson,  J.  county  judge)  to  visit  New   York  for 

The  court  held  that  it  w&a  a  proper  purposes  connected  with  tbe  diaposi- 

case  ia  wliich  to  hoid  the  municipality  tion  of  the  bonds,  and  while  there,  and 

to  the  practical  construction  it  h&d  put  (mi  of  his  juriadictum,  to  issue  and  letd 

upon  the  enabling  act.     Supra,  f  SS3.  nem  boTuU  vrUh  a  new  teal  procured  at 

See  also   Kirkbride  «.   Lafayette  Co.,  the  Hme,  in  exchange  for  bonds  already 

108  U.  S.  208.  issued,  but  not  yet  put  on  the  market, 

■James    v.    Milwaukee,    10    Wall,  and  it  was  so  held,  although  the  statute 

(U.  a}  159.  of  the  State  provided  that  in  the  case 

In  Lynde  v.  Winnebago  County,  16  of  the  abaerux  of  that  officer  the  county 

Wall.  (U.  8.)  6,  a  special  submission,  clerk  should  take  his  place, 
under  the  laws  of  Iowa,  to  a  popular       '  Lexington    v.    Butler,    14    Wall, 

vote,  was  construed  to  give  the  requi-  (U.  S.)  282. 
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of  the  judgment :  "  Admitted,  as  it  is,  that  the  corporation  defendants 
possessed  the  pown  to  subscribe  for  the  stock  and  issue  the  bonds,  it 
is  clear  that  the  plaintiff  is  entitled  to  recover  upon  the  merits,  ss  the 
repeated  decisions  of  this  court  have  established  the  rule  that  when 
a  corporation  kaa  power  under  any  drcuvuUmeet  to  isme  negotiabU 
aecurUies,  the  bona  fide  holder  has  a  right  to  presume  that  they  were 
issued  under  the  circumstances  which  give  the  requiate  authoritv, 
and  that  they  are  no  more  liable  to  be  impeached  in  the  hands  of 
such  a  holder  than  any  other  commercial  paper."  By  the  expres^cMi 
that  it  b  admitted  that  the  city  "possessed  tiie  power  to  subscribe 
for  the  stock  and  to  issue  ^e  bonds,"  reference  is  undoubtedly  made 
to  the  act  of  the  legislature  which  gave  this  power  on  condition  of  a 
majority  vote,  and  possibly  to  the  fact  that  it  was  admitted  in  the 
plea  that  the  vote  was  cast  in  favor  of  the  subscriptioD,  for  other- 
wise it  seems  to  have  been  denied  that  the  power  existed ;  and  that 
it  did  not  exist  as  between  the  ci^  and  the  raibtiad  corporatiOD  was 
decided  by  the  Court  of  Appeab  of  the  State.  The  substance  of  the 
deciucu  of  the  United  States  Supreme  Court  in  this  case  would  seem 
to  be  that  a  bona  fide  purchaser  of  the  bonds  had  mider  the  legtslatiou 
and  recitab  in  the  bond  the  ri^t  to  presume  that  the  conditic»i 
annexed  by  the  city  as  to  the  $1,000,000  of  other  3ubscripti(»is 
had  been  complied  with;  and  thus  viewed,  the  judgment  of 
the  court  rests  upon  grounds  whose  soimdness  cannot  admit  of 
question. 

§  922.  OoiutitDtioiial  LimitatdoiiB  ot  Xadobtodneu ;  whan  Kitoppd 
wlU  not  bfl  impUod.  — The  Supreme  Court  of  the  United  States  in 
a  k>ng  line  of  decisions  has  considered  and  adjudged  the  scope  and 
effect  of  peremptory  constitutional  provisions  that  municipalities 
shall  not  incur  debt  or  issue  bonds  exceeding  a  specified  percentage 
of  the  value  of  the  taxable  property  within  the  municipality  to  be 
ascertained  by  the  ofiBcial  assessments  or  valuations  for  the  pur- 
poses of  taxation.  These  constitutional  provi^ons  are  r^arded  as 
fixing  a  limit  beyond  which  the  power  to  tatite  bonds  cannot  be  l^s- 
latively  conferred,  and  if  bonds  be  issued  in  excess  of  the  limit  they 
are,  in  the  absence  of  estoppel,  void.'  A  mere  recital  that  the  bond  is 
issued  under  the  authority  of  a  atattde  and  in  pursuance  of  an  ordi- 
nance of  the  city  does  not  preclude  the  municipality  from  asserting 

I  Buchanan  v.  litcbfield,  102  U.  B.  366;    SutliEF  v.  Lake  County  Com'm, 
27S;  Dixon  County  v.  field,  111  n.  a.    147    TJ.    S.    230;     HedgM    t>.    Dixon 
83;  Utchfietd  v.  BaUou,  114  U.  S.  100;  County,  150  U.  S.  182.    As  to  tatoppel 
Lake  County  v.  Rollins,  130  U.  B.  662;  see  i^,  {{  9Z3,  924. 
Doon  Township  v.  CumminH,  142  U.  8, 
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the  invalidi^  of  the  bonds  under  the  conatitidional  limitation.'    If  the 
aggr^^te  amount  of  the  issue  of  bonds  appears  upon  the  face  of 

>  Buoluuun  V.  litchfield,  102  U.  S.  of  the  city's  indebtednam  existing  at  the 

27S.      Buohaiuui    v.    Litchfield,    102  time  the  bonda  in  queetiou  weic  is- 

U.  S.  278,  involved  the  constniction  sued?    The  extent  ot  that  indrirted- 

of  a  provuion  of  the  Constitution  of  oeee  was  &  fact  peculiarly  witiiki  the 

lUitWit  of  1870  (art.  ix,  g  12),  which  knowledge  of  the  constituted  authori- 

ordains  that  "no  county,  city,  town-  ties  of  the  city.     It  was  necessarily 

ship,  school  district,  or  other  municipal  left,  both  by  the  Constitution  and  the 

corporation  shell  be  allowed  to  be-  statute  of  1873,  to  their  examination 

come  indebted  in  any  maimer  or  for  and  determination,  under  the  consti- 

an^  puipose  to  an  amount,  including  tutional  injunction,  however,  that  no 

existing   indebtedaess,  in    tlie  sggre-  municipal  corporation  should  exceed 

gate  exceeding  five  per  centum  on  the  the  prescribed  amount  of  indebtedoeea. 

value  of  the  taxable  property  therein,  It  was,  nevertheless,  a  fact  which,  so 

to  be  ascertained  by  the  laM  assess-  far  as  we  are  advised  by  the  record, 

meat  for  State  and  county  taxee  pievi-  could  not  at  all  times  and  absolutely 

ous  to  the  incurrinff  of  such  indeoted-  or  with  reasonable  certaintv,  be  as- 

neas."    A  statute  ck  Illinms  authorized  oertained  from  any  official  aocuments 

cities  to  construct  water  worka  and  for  to  which  the  public  had  access."    After 

that  purpoM  to  borrow  money  and  examining  the  cases  in  which  an  ee- 

iasue  txinds.     Bonds  were  issued  piuv  toppel  had  been  held  to  exist  under  the 

euant  to  the  statute,  each  tedting  that  provisionB  of  the  statute  Justice  Harlan 

"it  is  issued  under  autlionty  of  an  act  further  said  (p.  292):   "It  will  be  ob- 

of  the  General  Assembly  of  the  State  served  that  the  bonds  issued   by  the 

of  Uhnois  (descriUng  it),  and  in  pursu-  city  of  Litchfield  contain  no  tecital 

ance  of  an  ordinance  of  the  stud  city  whatever  of  the  circumstances  which, 

of  Litchfield  entitled  'An  ordinanoe  to  under  the  Constitution  of  the  State, 

provide  for  the  issuing  of  bonds  and  must  have  existed  before  the  city  could 

the    constniction    of    the    Litchfield  l«ally    incur    tiie    indebtedness    for 

Water  Works,'"     The  constitutional  which  the  bonds  were  issued.     They 

provision  was  not  referred  to  in  the  purport,  it  is  true,  to  be  issued  under 

statute  authoricing  the  issue  oF  bonds  the  authority  of  the  act  of  April  Id, 

or  in  the  ordinance  or  in  the  bonds.    At  1873,  and  in   pursuance  of  the  ordi- 

tbe  time  of  the  issue  of  the  bonds  the  nance  of  the  city  based  upon  that 

indebtedness  of  the  city  already  ex-  statute.     But  that  statute  does  not 

ceeded  the  constitutional  limit.     Suit  expressly  restrict  the  exercise  of  the 

was  brought  for  overdue  coupons  on  power  to  erect  and  maintain  a  system 

these  bonds  by  a  bona  fde  holder  for  of  water  works  to  cases  in  which  the 

value    without    any    notice    that    the  aggregate  indebtedness  of  the  city  was 

bonds  were  issued  in  excess  of  the  con-  within  tbe  limit  which  the  Constitution 

atitutional   reetriction.     The   Supreme  declared     no     municipal     corporation 

Court  of  the  United  States  held  that  should  exceed.    Nor  does  the  city  ordi- 

the  dty  was  not  liable,  and  that  the  nance  recite  or  state,  even  in  general 

plwinti*  could  not  invoke  the  doctrine  tenns,  that  the  proposed  indebtedness 

of  estoppel;    and  reference  was  made  was  incurred  in  pursuance  of  or  in 

to  the   absence   of  an   express   state-  accordance    with   tbe   Constitution   of 

ment  in  the  bonds  that  the  aggregate  the  State,  or  under  the  circumstances 

ind^tedness  of   which  they   were   a  which  permitted  the  issue  of  the  bond, 

part  was  not  in  excess  of  the  constitu-  Consequently,  a  recital  that  the  bonds 

tional  limit.     In  the  opinion,  Hr.  Jus-  were  issued  under  the  authority  of  the 

tice    Haxian    said     (p.    289):     "The  statute,  and  in  pursuance  of  the  dty 

Eurchoser  of  the  bonds  was  certainly  ordnance,   did   not  necessarily  im^rt 

□und  to  take  notice  not  only  of  the  a  oomplianee  with  the  Constitution, 

constitutional  limitation  upon  munid-  .  .  .  Any    different    conclusion    from 

pal  indebtedness,  but  of  such  facts  as  that  indicated  would  extend  the  doo- 

the    authorized    offidal    aBwwsiiiiiiils  trines  of  this  court  upon  the  subject  of 

disclosed  concerning  the  valuation  of  municipal  bonds  farttier  than  would  be 

taxable  property  within  tbe  dty  for  consistent    with    reason    and    sound 

the  year  1873.     But  in  what  way  was  policy,  and  farther  than  we  are  now 

the  purchaser  to  ascertain  the  extent  willing  to  go.    The  present  action  can- 
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each  bond,  and  If  a  reference  to  the  [Hxtper  assessment  roll  of  the 
municipality  shows  that  the  total  issue  dius  disclosed  exceeds  the 
constitutional  limit  of  indebtedness,  a  recital  that  the  bond  is  issued 
under  and  hy  virtue  of  a  statute  and  the  Constitution  of  the  State, 
does  not  in  such  a  case  estop  the  municipality  from  pleading  that  the 
issue  was  made  in  violation  of  the  constitutional  hmitation.  Tlie 
court  declared  that  the  amount  of  the  assessed  value  of  the  taxable 
property  was  ascertainable  in  one  way  only,  and  that  was  by  a  refer- 
ence to  the  assessment  itself,  a  pubhc  record  specified  in  the  Consti- 
tution as  the  standard,  equally  accessible  to  all  intending  purchasers 
of  bonds  as  well  as  to  the  municipal  officers  making  the  issue.  No 
recital  Involving  the  amount  of  the  assessed  taxable  valuation  of 
the  property  to  be  taxed  for  the  payment  of  the  bonds  could  take  the 
place  of  the  assessment  roll  or  record  itself,  for  it  is  the  amount  as 
fixed  by  reference  to  that  roll  or  record  that  is  made  by  the  Constitu- 
tion the  standard  for  measuring  the  limit  of  municipal  power. 
Nothing  in  the  way  of  inquiry,  ascertainment,  or  determination  as 
to  that  fact,  namely,  the  value  of  the  taxable  property  in  the  county, 
is  submitted  to  the  county  officers.  They  are  bound,  it  is  true,  to 
learn  from  the  assessment  what  the  limit  upon  their  authority  is,  as  a 
necessary  preliminary  in  the  execution  of  their  functions  and  in  the 
performance  of  their  duty.  But  the  information  is  for  thansetves 
alone.  All  the  world  besides  must  have  it  from  the  same  source 
and  for  themselves.  The  fact,  as  it  is  recorded  in  the  assessment, 
is  extrinsic  and  proves  itself  by  inspection,  and  concludes  all  de- 
terminations that  contradict  it.  Therefore,  when  the  total  aggre- 
gate amount  of  bonds  appears  upon  the  face  of  each,  the  validity 
or  invalidity  of  the  issue  can  necessarily  be  determined  by  any  pei^ 
son  by  a  simple  reference  to  the  assessment  roll,  and  there  is  no  room 
for  an  estoppel.*    In  the  next  case  in  which  an  estoppel  was  claimed 

not  be  maintained,  unleas  ve  should  oeition  bo  to  do  Bh&ll  have  been   first 

bold  that  the  mere  fact  that  the  bonds  submitted    to    the    qualified    dectcre 

were  issued,  without  any  recitals  of  thereof,  at  an  election  bv  authority  of 

the  circumstances  bringing  them  wilbin  law;   provided,  that  such  donations  (tf 

the  limit  fixed  b^  the  Constitution,  was,  a  county,  with  the  donations  of  audi 

in  itaelf,  conclusive  proof,  in  favor  of  a  subdivisions,   in   the   a^icKat«,   ehall 

bona  fide  holder,  that  the  circumstances  not  exceed  ten  per  cent  of  the  aasesaed 

existed  which  authorized  them  to  be  valuation  of  such    county;    provided 

issued.     We  cannot  so  hold."  further,  that  any  dty  or  county  may, 

'  Dixon  County  d.  Field,  111  U.  S.  by  a  two-thirds  vote,  increase  su^ 

83.    This   caae   arose   under  the  Con-  indebtedness  five  per  cent  in  addition 

etitution  of  A'ebmsfca,  which  orduned  to  such  ten  per  cent,  and  no  bonds  or 

(art.    }di,  §  2)  that,  "No  city,  county,  evidences   of  indebtedness   so  ianied 

town,  precinct,  municipality,  or  other  shall  be  valid  unless   the  same  shall 

Bubdivisian  of  the  State  shall  ever  make  have    indorsed    thereon    a    eertificate 

donations toany railroad orotherworks  siined   by  the  secretary   and   auditor 

of  internal  improvement,  unless  a  prop-  oi  the  State,  showing  that  the  same  is 
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on  behalf  of  a  bona  fide  holder  of  the  bonds  against  a  defence  that  the 
bonds  were  issued  in  violation  of  the  constitudonal  limitation,  the 
statute  authorized  the  county  commissioners,  after  a  vote  of  the  tax- 
payers, to  issue  county  bonds  to  fund  the  floating  debt,  such  bonds 
not  to  exceed  the  amount  of  the  debt  which  should  be  ascertained 
by  the  commissioners.  No  reference  was  made  in  the  statute  to  the 
constitutional  limitation.  County  conmiissioners  fixed  the  amount 
of  the  debt  in  excess  of  the  constitutional  limitation  and  issued  bonds 
to  that  amount,  each  of  which  referred  to  the  statute  and  in  which  it 
v&a  "certified  that  all  the  provisions  and  requiremmts  of  the  act 
had  been  fully  compUed  with  by  the  proper  officers  in  the  issuing 
of  this  bond."  It  was  held  that  the  municipality  was  not  estopped 
to  plead  the  invalidity  of  the  bonds.  The  court  declared  that  there 
was  no  estoppel  in  r^ard  to  the  constitutional  question,  because 
there  was  no  recital  in  r^ard  to  it.    It  recognized  the  fact  that  it 

issued  punuant  to  law."  In  defence  thus  more  than  ten  per  cent  of  the  as- 
of  an  action  by  a  bona  fide  holder  on  BCesed  valuation.  On  the  principle 
negotiable  bonds  issued  by  Dixon  that  there  must  be  authoritv  ot  law  by 
County,  it  was  all»ed  that  the  bonds  statute  for  every  issue  of  bonds  of  a 
were  issued  in  viobtion  of  this  con-  municipal  corporation;  that  the  cot^ 
stitutional  provision.  The  pluntiff  poration  is  bound  by  the  recitals  in 
contended  tW  the  municipality  waa  such  bonds  only  in  rmpect  of  facts 
estopped  from  setting  up  this  defence  which  the  corporate  officers  had  by 
by  reason,  anions  other  tlungs,  of  the  law  authority  to  determine,  but  not  in 
recitals  in  the  bonds.  There  were  respect  of  facts  which  they  had  no 
eighty-seven  bonds  of  SIOOO  each,  all  autnority  to  determine,  the  Supreme 
issued  at  one  time.  Each  bond  m-  Court  decided  that  the  county  was  not 
cited  that  it  "was  issued  under  and  in  liable,  saying:  "There  was  no  power 
pursuance  of  an  order  of  the  county  at  all  conferred  to  issue  bonds  in  ex- 
commissioners  of  the  County  at  cess  of  an  amount  equal  to  ten  per  cent 
Dixon  and  authorized  by  an  election  upon  the  assessed  valuation  of  the 
held  in  s^d  county  on  the  27th  day  of  taxable  property  of  the  county.  The 
December,  1875,  and  under  and  by  amount  of  Donds  issued  was  known. 
virtue  of  chap,  icciv.  (rf  the  General  It  is  stated  in  the  recital  itself.  It  was 
Statutes  of  Nebraska,  and  amend-  S37,000.  The  holder  of  each  bond  was 
menta  thereto,  and  the  ConntUutum  of  apprised  of  that  fact.  The  amount  of 
Ike  Stale,  art.  xii,  adopted  October,  the  assessed  value  of  the  taxable 
A.  D.  1875."  On  each  bond  was  also  property  in  the  county  is  not  stated; 
indorsed  the  certificate  of  the  county  but,  ex  vi  Urmini,  it  was  ascertainable 
clerk  that  "the  questjon  of  issuing  in  one  way  only,  and  that  was  by 
aaid  bonds  was  duly  submitted  to  th«  reference  to  the  assessment  itself,  a 
people  of  the  county,  November  24,  public  record  equally  accessible  to  all 
1875,  in  the  following  fonn:  Shall  mtending  purchasers  of  bpnds,  as  well 
Dixon  County  issue  to  the  C.  C.  ft  B.  as  to  the  county  oEGcers.  .  .  .  Nothing 
H.  R.  R.  Co,  (87,000,  ten  per  cent  in  the  way  of  inquiry,  ascertainment, 
twenty  year  bonds  7  which  was  de-  or  determination  as  to  that  fact  is 
cided  in  the  affirmative  by  462  votCB  submitted  to  the  county  officeim.  .  .  . 
against  120."  The  certificate  of  the  The  fact  as  it  is  recorded  in  the  assess- 
Bect«tary  and  auditor  of  the  State  of  ment  itself  is  extrinsic,  and  proves 
Nebraska  that  the  bond  was  issued  itself  by  inspection,  and  concludes  aU 
pursuant  to  law  was  also  indorsed  on  determinations  that  contradict  it." 
it.  In  point  of  fact  the  assessed  valua-  Similar  facts  and  same  principle,  Nesbit 
tion  of  the  County  of  Dixon  for  1876  v.  Riverside  Ind.  Dist.,  144  U.  8.  610; 
was  S5S7,331,  the  bonds  issued  being  s.  c.  infra,  f  924. 
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might  be  said  th&t  inasmuch  aa  the  bonds  recited  that  all  the  re- 
quirements of  the  statute  had  been  fully  complied  with  hy  the  prop^ 
officers  and  inasmuch  as  one  of  those  requir«mmts  was  that  the 
officers  should  detennine  the  amount  of  the  coun^  debt,  the  infer- 
»ice  -ms  fair  and  reasonable  that  the  statute  meant  that  the  com- 
mifSHoners  should  recognize  only  what  was  a  just  and  lawful  debt, 
not  claims  that  were  void  and  therefore  no  debt;  and  that  the  recital 
was  in  effect  a  statement  that  the  whole  matter  had  been  examined  by 
the  board,  and  that  they  had  issued  bonds  for  only  such  warrants  as 
were  found  to  be  issued  in  conformity  to  the  law,  the  whole  law,  — 
organic  as  well  as  statute.  But  the  court  declared  that  this  con- 
sideration did  not  help  the  bondholder,  because  even  if  the  bond 
had  expressly  stated  that  the  board  canvassed  the  debt  and  found 
the  same  to  be  binding  and  valid  under  the  law  and  the  Constitu- 
tion, and  that  the  same  was  $500,000  (the  amount  of  the  issue),  the 
recital  did  not  work  an  estoppel.  Each  bond  showed  on  its  face  the 
total  amount  of  the  issue,  and  it  was  the  duty  of  the  purchaser  to 
refer  to  the  assessed  valuation  for  the  purpose  of  determining 
whether  the  issue  exceeded  the  constitutional  limit  based  thereon, 
and  this  for  the  reason  that  the  bonds  contained  no  recital  upon  that 
point.'  After  having  had  before  it  a  case  in  which  the  bonds  con- 
tained an  express  recital  that  the  total  amount  of  the  issue  did  not 
exceed  the  conelitutional  limit,  and  did  not  show  on  their  face  the 
amount  of  the  issue,  and  the  county  records  showed  only  the  valua- 
tion of  the  property,  and  after  having  held  that  upon  these  facts  that 
the  county  was  estopped  from  attacking  the  validity  of  the  bonds 
in  the  hands  of  a  btma  fide  holder  for  value  on  the  ground  that  the 
issue  exceeded  the  constitutional  limitation,'  another  case  came 
before  the  Supreme  Court  of  the  United  States  which  involved  the 
validity  of  an  issue  of  bonds  made  by  a  board  of  county  commis- 
sioners, and  each  of  which  recited  that  it  was  issued  by  virtue  of  and 

'  Lftke    County    r.     Grah&in,     130  ered,  one  the  amount  of  oaaawod  value 

U.  S.  674  i    BO  expliuned  in  SutliS  v.  uid  the  other  the  r&tio  between  tbe 

L&ke  County,  147  U.  8.  230,  237.    In  assessed  value  and  the  debt  proposed. 

Lake   County  r.   Graham,   130   U.   3.  These  being  the  ex&ctions  of  the  Con- 

674,  the  facts  were  in  general  similar  stitution.  it  is  not  within  the^werof 

to  those  in  Dixon  County  v.  Field,  111  tbe  legislature  to  dispense  with  tbem 

U.  8.  83,  and  the  court  r««ard©d  the  either   directly   or   indireiAly   b^    the 

latter  ease  as  controlling.    Mr.  Justice  creation  of  a  miniBterial  oommissioD 

Lamar,  Bpeakinc  for  the  court,  said:  whose  finding  shall  be  taken  in  lieu  ol 

"The  queationhere  b  distinguishable  the  facts." 

frwn  that  in  the  cases  relied  on  by        *  Chaffee    County    e.    Potter,    142 

counsel    for    the    defendant    in    error  U.  S.   3S5.     Approved   and   followed, 

(over-inue  cases  contrary  to  a  statute).  Gunnison  County  v.  Hollins,  173  U.  S. 

In  this  case,  the  standara  of  validity  u  255.     These  cases  are  examined  and 

created  by  tbe  Constitution.     In  that  discussed  in  |  923,  port. 
standard  two  factois  are  to  be  oonsid- 
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in  compliance  with  tlie  vote  of  a  majority  of  the  qualified  electors 
at  an  election  duly  had,  and  under  and  by  virtue  of  and  in  com- 
pliance with  an  act  of  the  State  of  Colorado,  and  each  of  which  also 
certified  that  all  of  the  provisions  of  the  act  had  been  fully  com- 
plied with  bjy  the  proper  officers  in  the  issuing  of  the  bond.  The 
constitutional  limitation  of  the  State  of  Cobrado  measured  the 
power  of  the  county  to  become  indebted  by  the  assessed  'niluatiou 
of  the  taxable  property  within  the  county,  and  the  same  statute 
under  which  the  bonds  were  issued  required  the  boards  of  county 
commissioners  of  each  county  to  prepare,  record,  and  publish  semi- 
annual statements  showing  the  amount  of  debt  owing  by  the  county, 
and  in  what  ,the  debt  consisted,  with  other  particulars  as  to  the 
financial  condition  (rf  the  county.  The  court  declared  that  the 
plaintiff,  although  a  purchaser  for  value  before  maturity  of  the 
bonds,  was  charged  with  the  duty  of  examining  the  record  of  indebt- 
edness provided  by  the  statute  in  order  to  ascertain  whether  the  bonds 
increased  the  indebtedness  of  the  coun^  beyond  the  constitutional 
limit;  and  that  the  recitab  in  the  bonds  did  not  estop  the  county 
to  prove  by  the  records  of  the  assessment  and  of  the  indebtedness 
that  the  bonds  were  issued  in  violation  of  the  Constitution.  It 
declared  that  inasmuch  as  the  amount  of  the  indebtedness  was,  by 
statute,  made  a  matter  of  public  record,  open  to  the  inspection  of 
every  one,  there  could  be  no  implication  that  it  was  intended  to  leave 
that  matter  to  be  determined  and  concluded  contrary  to  the  facta 
so  recorded,  by  the  officers  charged  with  the  duty  of  issuing  the 
bonds.  It  therefore  held  that  the  case  before  it  fell  within  the  prin- 
ciples of  its  previous  decidons,  where  it  held  that  the  parties  were 
obliged  at  their  peril  to  take  notice  of  the  assessed  valuation  as 
recorded  in  the  assessment  roll,'  which,  by  constitutional  requirement, 
was  made  the  test  of  the  power  of  the  municipaUty  to  contract  debt. 
The  only  difference  was  that  in  these  cases  the  sin^e  fact  required 
to  be  shown  by  the  public  record  was  the  valuation  of  the  property 
of  the  county,  whereas  in  the  case  then  before  it,  two  facts  were  to 
be  ao  ^own,  the  valuation  of  the  property  and  the  amount  of  the 
county  debt  But  as  both  these  &ct9  were  equally  required,  by 
the  statute,  to  be  entered  on  the  public  records  of  the  county,  they 
were  both  facts  of  which  all  the  world  was  bound  to  take  notice,  and 
as  to  which,  therefore,  the  couo^  coukl  not  be  concluded  by  any 
recitab  in  the  bonds.* 

»  Ifaon  County  o.  Held,  111  D.  8.  »  Sutliff  v.  Lake  County,  147  V.  8. 
83;  Lalce  County  V.  Onham,  180  U.  B.  230.  The  distinguiahing  feature  of  this 
674.  owe  ia  the  "financial  statements"  as  to 
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§  923.  OonstltntloiuJ  LiniUtlons  of  IndebtodnoBB ;  OlrcnnuUncea 
under  wMch  Eatoppol  will  be  Implied.  —  Although  the  first  cases  io 
which  the  question  whether  an  estoppel  might  exist  precluding  the 
municipal  corporation  from  pleading  invalidity  of  its  bonds  for 
a  failure  to  comply  with  constitutional  limitations,  were  decided 
adversely  to  the  existence  of  any  estoppel  upon  the  facts  of  each 
particular  case,  yet,  in  one  or  more  of  the  cases  in  which  the  court 
denied  the  existence  of  any  estoppel,  the  possibility  of  an  estoppel 
being  conferred  under  other  and  different  circumstances  was  clearly 
recognized.'     After  the  court  had  on  several  occasions  declared 

the  cauDty'aindebtedneea  required  tc  be  neas  that  the  principles  ne  have  on- 
entered  of  record.  They  were  so  required  nounced  render  it  unposaible  for  & 
in  another  part  of  the  tame  act  (Act  State  hy  a  constitutiankl  pravisioD  to 
March  24,  1877),  which  authonzed  puard  against  excessive  municipal 
the  issue  of  the  bonds.  This  was  a  long  indebted^ss.  By  no  meaoB.  It  a 
act  of  143  sections,  dealing  generally  State  Constitution,  in  fixing  a  limit  for 
with  county  aifaiis,  and  it  did  not  indebtedness  of  that  character,  should 
expressly  provide  or  app&rGUtly  con-  prescribe  a  d^inite  rule  or  test  for  de- 
template  toat  the  financial  statements  t«nnining  whether  that  limit  has  si- 
prescribed  to  be  made  in  {  30  had  ready  been  exceeded  or  is  being  ex- 
any  connection  with  the  issuing  of  ceeded  by  any  particular  issue  of  bonds. 
county  bonds,  and  it  did  not  prescribe  all  who  purchase  such  bonds  would 
that  these  financial  statements  should  do  so  suoject  to  that  rule  or  test, 
be  constructive  notice  of  anything  to  whatever  might  be  the  hardship  in  the 
anybody.  This  case  of  SuUiff  is,  in  case  at  those  who  purchased  them  in 
our  judgment,  limited  if  not  m  effect  open  market  in  good  faith.  Indeed,  it 
overruled  on  one  point  by  the  later  is  entirely  competent  for  a  State  to 
case  of  Gunnison  County  v.  Rollins,  provide  t^  statute  that  all  obligations, 
173  U.  3.  255,  in  the  same  State  in  in  whatever  form  executed  by  a  mu- 
which  it  is  held,  inter  alia,  that  a  bona  nicipality  existing  under  its  laws,  shall 
fide  holder  of  n^otiable  bonds  issued  be  subject  to  sny  defence  that  would 
under  the  Funding  Act  of  February  21,  be  allowed  in  cases  of  non-negotiable 
1881,  was  not  bound  to  examine  the  instruments.  But,  for  reasons  that 
orders,  proceedings,  or  records  of  the  every  one  understands,  no  such  stat- 
county,  nor  the  so-called  financial  utes  have  been  passed.  Hunidpal  ob- 
statements  entered  upon  the  records  ligations  executed  under  such  a  statute 
of  the  county  (under  {  30,  Act  of  could  not  be  readily  dispcned  of  to  those 
Mareh  24,  1877),  although,  if  he  bad  who  invest  in  such  securities." 
consulted   them,   he   might   have   had        The  opinion  of  the  court  does  not 


notice  that  the  refundiiw  bonds  were  expressly    enumetat«    all    the   order  , 

issued    to    refund    invaSd    warrants,  financial  statements,  records,  and  pro- 

This  decision  in  the  Gunniton  County  seeding  which  the  defendants  intro- 

Case  proceeds  upon  the  ground  irf  giv-  duced  m  evidence  over  the  objections 

ing  full  meaning  and  effect  to  the  ne-  and  exceptions  of  the  phuntiff  in  that 

gotiabiiity  of  municipal  bonds  and  to  case.      In   r^ard   to  these  the   court 

the  recit^  therein.    It  is  a  distinct  de-  says  {p.  276):    "What  has  been  said 

cision  to  the  effect  that  the  holder  of  renders    it    unnecessary    to    consider 

negotiable  bonds  where  the  If^ialature  various  questions  arising  upon  exc^ 

or  Constitution  bad  made  no  such  oc-  tions  to  specific  rulings  in  the  Circuit 

r'r«ment  was  not  bound  to  examine  Court  as  to  the  admission  and  exclu- 

ordinances.  orders,  resolutions,  and  don  of  evidence,  and  as  to  those  parts 

other   proceedings    for  the    issue    of  of  the  charge  to  which  objections  were 

the  bonds.    The  court,  Harlan,  J.,  in  made.      Thott  rtdinat  an  ineonnglent 

concluding  its  unanimous  ojHnion,  made  with  thi  prineijiU*  herein  atmotmced." 

the  following  important  observations  a.  c.  infra,  {  924. 

(p.  275):  '  •-    "■-'- 

"It  i-  '" 
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that  the  bonds  were  invalid  because  issued  in  violation  of  a  con- 
stitutional provisioD  limiting  the  indebtedness  of  the  municipality, 
and  that  on  the  particular  recitals  before  the  court  there  was  no 
estoppel  upon  the  municipality  to  plead  the  invalidity,  a  case  came 
before  the  court  involving  the  validity  of  an  issue  of  bonds  which 
contained  a  direct  reference  to  the  constitutional  provision.  In 
this  case '  county  bonds  were  issued  for  the  purpose  of  funding 
floating  indebtedness.  Each  bond  recited  that  it  was  issued  by  the 
county  commissioners  in  exchange  at  par  for  valid  floating  indebt- 
edness of  the  county  under  and  by  virtue  of  and  in  full  conformity 
with  the  statute,  and  that  all  the  requirements  of  law  had  been  fully 
complied  with  by  the  proper  officers  in  the  issuing  of  the  bond.  It 
was  further  certified  that  the  total  amount  of  the  issue  of  bonds  did 
not  exceed  the  limit  prescribed  by  the  Constitvlion  of  the  State,  and 

that  the  purchaser  of  bonda  was  bound  preacr8>ed  bv  the  CoTuHtution  of  the  State 
to  take  notice  of  the  cooBtitutional  of  Colorado"  (p.  357).  The  court  dis- 
limitation  and  of  the  ssseeeed  vslua-  tinguiahed  the  caee  of  Lake  County  v. 
tion  of  the  property,  and  also  to  the  Graham,  130  U.  8.  674,  and  Dixon 
fact  that  no  means  existed  by  which  County  v.  field,  111  U.  S.  83,  saying 
the  purchaaer  could  ascertain  with  any  (p.  362) :  "  We  held  in  that  case  [Lake 
reasonable  d^ree  of  certainty  the  Oaunty  v.  Graham]  that  the  county  was 
amount  of  the  indebtedoesa  of  the  not  estopped  from  pleading  the  consti- 
muuicii>ality,  the  court  said  (p.  290):  tutional  limitation,  because  there  was 
"As  neither  the  Constitution  nor  the  no  recital  in  the  bonds  in  r^rd  to  it, 
statute  prescribed  any  rule  or  test  by  and  because,  also,  the  boni£  showing 
which  persona  contracting  with  munici-  upon  their  face  that  they  were  issued  to 
pal  corporations  should  ascertain  the  the  amount  of  SdOO,000,  the  purchaser. 
extent  of  their  'existing  indebtedness,'  having  that  data  before  him,  was  bound 
it  would  seem  that  if  the  bonds  in  to  ascertain  from  the  records  the  total 
question  had  contained  recitals  which,  assessed  valuation  of  the  taxable  prop- 
upon  any  fair  construction,  amounted  erty  of  the  county,  and  determine  for 
to  a  representation  on  the  part  of  the  himself,  by  a  simple  arithmetical  eal- 
constituted  authorities  of  the  city  that  culation^  whether  the  issue  was  in  har- 
the  requirements  of  the  Constitution  mony  with  the  CoriEtitution ;  and  that 
were  met,  —  that  is,  that  the  city's  the  bonds,  havinfj  been  iesued  in  viola- 
iadebtedness,  increased  by  the  amouat  tion  of  that  provision  of  the  Oinstitu- 
of  the  bonds  in  quesUon,  was  within  tjon  were  not  valid  obligations  of  the 
the  constitutional  limit,  —  then  the  county.  Our  decision  was  based  largely 
city,  under  the  decisions  of  this  court,  upon  the  ruling  of  this  court  in  Dixon 
might  have  been  estopped  from  dis-  County  n.  Field,  111  U.  S.  83.  To  the 
puting  the  truth  of  such  repreaenta-  views  expressed  in  that  case  we  still 
tions  as  against  a  bona  fide  holder  of  adhere;  a&d  the  only  question  for  us 
its  bonds.  The  question  might  then  now  to  consider,  therefore,  is;  Do  the 
perhaps  be  brought  within  the  rule  additional  realal  in  these  bonds,  dbove 
announced  by  this  court  in  Town  of  set  out,  and  the  ahtence  from  their  face  of 
Coloma  II.  Eaves,  92  U.  S.  484."  anything  Stowing  the  toted  numAer  issued 

'  Chaffee  County  r.  Potter,  142  U.  of  each  series,  and  the  total  amount  in  all, 
8.  355.  This  case  was  exprusly  fol-  estop  the  county  from  jiUading  the  con- 
lowed  and  approved  in  the  Otinnison  sHtidional  limitation  f  In  our  opinion 
County  Cam,  173  U.  B.  256  (1899),  re-  these  two  features  are  of  vitd  im- 
ferred  to  infra,  and  also  in  {  024.  portance   in    distinguishing   this  case 

The  recital  in  the  bond  in  Chaffee  from  Lake  County  v.  Graham  and 
County  V.  Potter  was  as  follovfrs:  "/(  Dixon  County  v.  Field,  and  are  suffl- 
i*  further  certified  that  the  total  amount  cient  to  operate  as  an  estoppel  against 
of  this  itsve  does  not  exceed  the  limit  the  county." 
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thAt  the  issue  had  been  authorized  hj  a  vote  of  a  majority  of  the 
duly  qualified  electors  of  the  county,  voting  at  an  election  held  on  a 
specified  date.  There  was  nothing  on  the  face  of  the  bonds  to 
show  the  total  amount  issued,  and  the  question  before  the  court  was 
whether  the  additional  recital  in  the  bonds  referring  to-  the  consti- 
tutional requirement,  and  the  absence  from  their  face  of  anything 
to  show  the  total  number  issued  and  the  total  amount  of  the  bonds, 
estopped  the  county  from  pleading  the  constitutional  limitation. 
The  court  distinguished  its  previous  decisions,'  and  hdd  that 
the  additional  recital  and  the  absoice  of  anything  in  the  bonds 
to  show  the  amount  of  the  issue  were  features  of  vita!  importance 
and  were  sufficient  to  operate  as  an  estoppel  against  the  county. 
Tbe  purchaser  of  the  bonds  in  open  market  was,  under  these  circum- 
stances, bound  to  take  notice  of  the  constitutional  limitation  upon 
the  power  of  the  county  to  incur  indebtedness.  But  when  upon 
the  face  of  the  bonds  there  was  an  express  recital  that  the  con- 
stitutional limitation  had  not  been  passed  and  the  bonds  them- 
selves did  not  show  that  it  had,  he  was  bound  to  took  no  further. 
The  purchaser  might  even  know,  indeed  it  mi^t  be  admitted 
that  he  would  be  required  to  know,  the  assessed  valuation  of  the 
taxable  property  of  the  count)',  and  yet  he  could  not  ascertain 
by  reference  to  one  of  the  bonds  and  the  assessment  roll  whether 
the  county  had  exceeded  its  power  under  the  Constitution  in  the 
premises.  It  was  true  that  if  a  purchaser  had  seen  the  whole  issue 
of  each  series  of  bonds  and  then  compared  it  with  the  assessment 
roll,  he  might  have  been  able  to  discover  whether  the  issue  exceeded 
the  amount  of  indebtedness  limited  by  the  Constitution.  But  that 
is  not  the  test  to  apply  to  transactbns  of  this  nature.  It  is  not  sup> 
posed  that  any  one  person  would  purchase  all  of  the  bonds  at  one 
time,  as  that  is  not  the  usual  course  of  business  of  this  kind.  The 
test  in  the  absence  of  actual  notice  is,  —  What  does  each  indi- 
vidual bond  disclose  f  If  the  face  of  one  of  the  bonds  had  dis- 
closed that,  as  a  matter  of  fact,  the  recital  in  it,  with  respect  to  the 
constitutional  limitation,  was  false,  of  course  the  county  would  not 
be  bound  by  that  recital,  and  would  not  be  estopped  tiom  pleading 
the  invalidity  of  the  bonds.  But  that  was  not  the  question  before 
the  court.  By  virtue  of  the  statute  under  which  the  bonds  w«v 
issued,  the  county  commisaoners  were  to  determine  the  amount  to 
be  issued,  which  was  not  to  ^cceed  the  total  amount  of  the  indebt- 
edness at  the  date  of  the  first  publication  of  the  statutory  notice 
requesting  the  holders  of  county  warrants  to  exchange  the  warrants 
'  Dixon  t>.  Field,  HI  U.  8. 13;  Lake  County  u.  Graham,  130  U.  a  674. 
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for  bonds  at  par.  The  statute  in  terms  gave  to  the  commissioners 
the  determination  of  a  fact,  t.  e.,  whether  the  issue  of  bonds  was  in 
accordance  with  the  CoDStitution  of  the  State  and  the  statute  under 
which  they  were  issued,  and  required  them  to  spread  a  certificate 
of  that  determination  upon  the  records  of  the  county.  The  recital 
in  the  bond  to  the  effect  that  such  determination  had  been  made 
and  that  the  constitutional  limitation  had  not  been  exceeded 
in  the  issue  of  the  bonds,  taken  tn  connection  with  the  fact  that  the 
bonds  themselves  did  not  show  such  recital  to  be  untrue,  under 
the  law,  estopped  the  county  from  saying  that  it  is  untrue. 

In  a  later  case,  where  the  subject  was  thoroughly  debated  and 
considered,  the  Supreme  Court  had  before  it  the  question  of  the 
validity  of  other  bonds  issued  b;  a  county  under  a  different  statute 
but  the  same  constitutional  provision  as  that  involved  in  the  case  last 
referred  to,  and  containing  recitals  in  identically  the  same  terms. 
The  court  referred  to  and  examined  its  previous  decisions  at  great 
length  and  reafBrmed  its  decision  in  the  earlier  case  of  Chaffee 
County  that  the  recitab  contained  in  the  bond,  taken  in  conjunc- 
tion with  the  (act  that  the  total  amount  of  the  issue  did  not  appear 
upon  the  face  of  the  bond,  were  sufficient  to  estop  the  county  from 
attacking  the  validity  of  the  bond  in  the  hands  of  an  innocent 
holder  for  value,  upon  the  ground  that  the  amount  of  the  issue 
exceeded  the  constitutional  limit  of  indebtedness.* 

'  Gunnison  County  v.  Rollins,  173  November,  a.  ».  1882."  The  defence 
U.  S.  25fi.  The  iccitAl  in  each  bond  was  that  the  coDstitutional  debt-limit 
was:  "This  bond  is  issued  by  the  had  be«n  exceeded.  In  this  esse,  after 
Board  of  County  ConunissioneiB  of  said  stating  the  facts  and  examining  at 
Gunnison  County  in  exchange,  at  par,  length  the  case  of  Chaffee  County  v. 
for  valid  floating  indebtedness  of  said  Potter,  142  U.  S.  355,  tupra,  the  court 
county  outataading  prior  to  September  referred  to  the  contention  of  the  county 
2,  1882,  under  and  by  virtue  of  and  in  that  the  case  was  governed  by  SutliB 
full  conformity  with  the  provisions  of  v.  Lake  CouDty  CommissioDers,  147 
an  act  of  the  Oeneral  Assembly  of  the  U.  S.  230,  tupra,  rather  than  by  Chaf- 
State  of  Colorado  entitled  '  An  act  to  fee  County  v.  Potter,  tupra.  It  exam- 
enable  the  several  counties  of  the  State  ined  the  authoritieH  and  the  law  laid 
to  fund  their  floating  mdebt«dneaa^'  down  in  the  Sviiiff  Cote  and  declared 
approved  February  21,  1881;  and  it  is  thatinthatcasethecourtneithermodi- 
hereby  certiGed  tnat  all  the  require-  fied  nor  intended  to  modify  but  di»- 
nMnts  of  law  have  been  fiill^  complied  tinctly  recagQiied  the  principle  an- 
with  by  the  proper  officera  in  the  issu-  nounced  in  toe  previous  case  of  Chaffee 
ing  of  this  bond.  It  is  further  certified  County  o.  Potter,  supra,  vii.,  that  the 
that  the  total  amovnt  of  thU  istue  doet  recitals  in  the  bonds  that  the  debt 
not  exceed  the  limit  prescribed  by  the  thereby  created  did  not  exceed  the 
ContUtution  of  the  State  of  Colorado,  and  limit  preBcribed  by  the  Constitution 
ttiat  this  issue  of  bonds  has  been  au-  estopped  the  county  from  asserting,  as 
thoHzed  by  a  vote  of  a  majority  of  the  against  a  bona  pde  holder  for  vdue, 
duly  qualified  electors  of  the  said  that  the  contrary  was  the  fact.  Hr.  Jub> 
County  of  Gunnison,  voting  on  the  tice  Harlan,  who  delivered  the  ophiion 
question  at  a  general  election,  duly  of  the  court,  said  (p.  273):  "We  have 
held  in  said  coiuty  oa  the  7tb  dqr  of  made  this  extended  refeience  to  ad- 
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In  a  still  more  recent  case,'  the  court  had  under  conaderadon 
the  effect  of  recitals  that  the  bond  was  issued  by  a  city  "for  the 
purpose  of  refunding  the  bonded  indebtedness  of  said  city  and 
issuing  bonds  therefor"  "  pursuant  to  and  in  ccmfonnity"  with  the 
enabling  act,  "  and  in  pursuance  of  and  in  conformity  with  the  Con- 
stitution of  the  State  of  California,"  &c.  It  held  that  the  nature 
and  extent  of  the  indebtedness  to  be  funded  were  matters  pecu- 
liarly within  the  knowledge  of  the  constituted  authorities  of  the  city, 
and  that  the  recitals  contained  in  the  bonds  amounted  to  represen- 
tations  by  the  city  that  it  issued  them  under  and  in  pursuance  of  and 
in  conformity  with  the  refunding  statvie  and  the  Gomtiii/iion  0/ 
the  State*  and  the  bonds  therefore  were  not  subject  in  the  hands  of 
bona  fide  holders  to  attack  on  the  ground  that  the  issue  exceeded 
the  limit  prescribed  by  the  Constitution  or  that  the  debt  funded  or 
part  of  it  was  not  an  "indebtedness  of  the  city  evidenced  by  the 
bonds  and  warrants  thereof,"  within  the  meaning  (tf  the  enabling 
act.  Tliese  decisions,  therefore,  clearly  commit  the  Supreme  Court 
of  the  United  States  to  the  view  that  a  recital  of  compliance  with 
a  constitutifuial  requirement  or  restriction  is  sufficient  to  bind  the 
municipality  and  to  estop  it  from  contesting  the  validity  of  the 
bond  as  against  a  bona  fide  holder  when  the  recital  is  limited  to 
such  matters  as  are  properly  left  to  the  determination  of  the  duty 
constituted  municipal  authorities.  The  geaieral  result  of  the  de- 
judged  cases  because  of  tbe  wide  differ-  not  show  such  rental  to  be  untrue, 
ence  among  learned  counsel  as  to  tbe  estopped  tbe  county,  under  tbe  law, 
effect  of  our  former  decisions.  Tbia  from  s^ng  that  the  recital  waa  not 
Rourse  has  also  been  punued  in  order  true.  We  decline  to  overrule  ChaffM 
0  bring  out  clearly  tbe  fact  that  the  County  v.  Potter,  and  upon  tbe  author- 
present  case  is  controlled  by  the  judg-  ity  of  that  case,  and  wttbou' 
ment  in  Chaffee  County  v.  Potter.    The  ing  or  enlarging  upon  the  p 


present  case  is  controlled  by  the  judg-  ity  of  that  case,  and  without  n  

ment  in  Chaffee  County  v.  Potter.    The  ing  or  enlarging  upon  the  grounds  tuxm 
views  of  the  Circuit  Court,  as  expressed   wMcb  the  decision  theram  procenied. 


in  its  charge  in  this  case  and  as  enforced  we  adjudge  that  as  against  tbe  plain- 
by  its  peremptory  instruction  to  find  tiS  the  county  of  Gunnison  is  estopped 
tor  the  defendant,  cannot  be  approved  to  question  the  recital  in  the  bonds  in 
without  overruling  that  case.  It  was  question  to  the  effect  that  they  did  not 
expressly  decided  in  tbe  Chaffee  County  create  a  debt  in  excess  of  the  constitu- 
Caee  that  tbe  statute  [Funding  Act,  tional  limit  and  were  issued  by  virtue 
February  21,  1S81]  under  which  tbe  of  and  in  conformity  with  the  statute 
bonds  there  in  suit  (the  bonds  here  in  of  1881  and  in  full  compliance  with  tbe 
suit  being  of  the  same  class)  authorized  requirements  of  law."  In  answer  to 
the  county  commissioners  to  deter-  tbe  contention  that  the  decision  oi  tbe 
mine  whether  the  proposed  issue  of  court  had  the  effect  of  rendering  io- 
bonds  would  in  fact  exceed  the  limit  effectual  tbe  restrictions  and  limita- 
prescribed  by  the  Constitution  and  tions  of  the  ConstitutioD,  Hr.  Justice 
the  statute;  and  that  the  recital  in  Harlan  mode  the  important  obaervn- 
the  bond  to  tbe  effect  that  such  deter-  tions,  quoted  supra,  i  922. 
minalion  bad  been  made  and  that  the  '  Waite  v.  Santa  Crui,  184  U.  9^ 
constitutional  limitation  had  not  been  303- 

exceeded,  taken  in  connection  with  the       ■  Antt,  {  202,  post,  %\  939,  94a 
fact  that  tbe  bonds  thetuselvea  did 
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dsions  of  the  Supreme  Court  on  the  subject  under  consideTatioD 
we  endeavor  to  summarize  in  the  next  section. 

§  924.  Oonstttational  Llmltattona;  R«aiilt  of  th»  Doddoni.  — 
From  an  examination  of  tke  decisions  of  the  United  States  Su- 
preme Court,  the  author  is  of  the  opinion  that  the  following  gen- 
eral conclusions  are  established,  —  which,  though  framed  with 
care,  he  states  with  some  hesitation,  knowing  the  difficulties  that 
attend  any  attempt  to  embody  in  few  words  the  results  of 
cases  involving  complex  considerations,  and  the  necessary  im- 
perfections of  such  attempts,  and  the  latent  dangers  that  lie  con- 
cealed  in  abstract  or  general  legal  propositions: 

1.  The  fact  that  a  limitation  of  indebtedness  or  other  re- 
quirement is  contained  in  a  Constitution  does  not  of  itself  preclude 
tiie  application  of  the  doctrine  of  estoppel.  Under  proper  re- 
citals a  municipality  may  be  estopped  from  taking  advantage  of 
conditions  precedent  or  constitutional  limitations  upon  power  as 
effectually  as  it  can  be  from  taking  advantage  of  similar  conditions 
or  limitations  contained  in  statutes.  There  is  no  difference  in  this 
respect  between  the  organic  and  the  statute  law,'  unless,  possibly,  in 

'  Chaffee  County  v.  Potter,  142  had  been  complied  with  estopped  the 
U.  S.  355;  Gunnison  County  Commia-  town  of  Oceeon  to  deny  the  statement. 
rionera  n.  Rollins,  173  if.  S.  255;  Justice  Bla^iford  Baid:  "In  respect  to 
tupra,  {  922;  Htunilton  County  v.  this  compliance  with  the  conditions 
Montpeher  Sav.  Bank,  157  Fed.  Rep.  imposed  by  the  vote  of  the  people, 
19,  27.  See  also  Bucbanan  v.  Litchr  whether  the  question  i  to  tte  r^^raed 
field,  102  U.  S.  278,  290.  It  has  been  as  arising  under  tir  .jrovisions  of  the 
declared  that  there  is  no  dintiDction  to  Constitution  or  that  of  a  statute,  it 
be  made  ea  to  the  conclusivenees  of  a  must  equally  be  regarded  aa  concluded 
recital  whether  it  be  of  a  fact  required  by  the  recitals  ia  the  bonds  made  by 
by  constitutioDal  law  or  by  statute  the  supervisors  and  town  clerk."  See 
law.  King  V.  Superior,  117  Fed.  Rep.  also  Hughes  County  v.  Livingston,  104 
113.  See  also  Hontpelier  Nat.  Life  Fed.  Rep.  306,  317;  Gunnison  County 
Ids.  Co.  v.  Huron  Board  of  Education,  v.  Rollins,  173  U.  S.  255. 
62  Fed.  Rop.  778,  791;  Lalie  County  The  statement  of  Justice  Jaekton 
Corn'rac.  SMtliS,  97  Fed.  Rep.  270,276.  in  Hedges  d.  Dixon  County,  150  U.  S. 
In  Pana  v.  Bowler,  107  U.  S.  529,  539,  a  182,  187,  that  redtals  in  bonds  issued 
recital  in  bonds  was  held  to  constitute  under  le^slative  authority  may  eetop 
an  estoppel  as  against  an  alleged  de-  the  municipality  from  disputing  their 
feet  io  toe  mode  of  conductiog  an  elec-  authority  as  against  a  bona  fide  aoldst 
-tion  held  prior  to  the  adoption  of  a  for  value,  but  when  the  municipal 
Conatitution  of  Illinois,  when  the  bonds  bonds  are  issued  in  violation  of  a  con- 
were  issued  after  its  adoption  and  in  stitutional  provision,  no  such  estoppel 
the  face  of  a  prohibition  contained  in  can  arise  by  reason  of  any  recitals 
that  Constitution  egainat  the  isauinr  contained  in  the  bonds,  is  contrary  to 
of  any  bonds,  unless  their  issue  had  the  decisions  of  the  Supreme  Cowt  tit 
been  authoriied  under  then  eidsting  the  United  States.  It  has  also  been 
lawsb^y  a  vote  of  the  people  prior  to  the  {>oinI«d  out  that  the  remark  was  en- 
adoption  of  the  Constitution.  In  tirely  unnecessary  to  the  decision  of 
Oregon  v.  Jennings.  119  U,  8.  74,  it  the  case.  National  Life  Ins.  Co.  v. 
was  held  that  recitals  In  bonds  to  the  Board  of  Education,  62  Fed.  Rep.  778, 
effect  that  a  constitutioDBl  provision  TOO.     Prickett  v.  Harceline,  65  Fed. 
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the  Constitution  itself  as  the  test  or  measure  of  the  debt-limit 
powers  of  the  municipality. 

2.  To  make  a  recital  effectual  as  an  estoppel,  it  is  necessary 
that  it  should  in  express  terma  state  that  the  issue  of  the  bonds 
does  not  exceed  the  constitutional  limit,  or  if  the  Constitution  be 
not  mentioned,  the  language  must  be  such  that  there  can  be  no 
doubt  as  to  the  intention  of  the  authorities  issuing  the  b<nid  to  cer- 
tify that  the  constitutional  limit  has  not  been  exceeded.  A  simple 
recital  that  a  bond  is  issued  pursuant  to  or  in  conformity  with  or 
in  compliance  with  the  requirements  of  a  ttatvU  will  not  operate 
as  an  estoppel  in  the  absence  of  some  provision  in  the  statute  ex- 
pressly embodying  the  constiiviional  limitation.* 

Rep.  469,  in  so  far  as  it  follows  and  Sutliff,  97  Fed  Rep.  270,  276.  See  ateo 
applies  the  remark  of  Jachvm,  J.,  in  Dudley  t>.  Lake  County  Com'iB,  80 
Hedges  t).  DixoD  County,  quoted  above,  Fed.  Rep.  672.  Asaessment  roll  held 
is  also  contrary  to  the  establisbed  rutea  to  be  properly  excluded  for  erasures, 
of  law.  alterations,  and  failure  to  properly  au- 
la Iowa,  it  has  been  declared  that  thenticat«.  Coler  v.  Stvnta  Fe  County, 
the  Supreme  Court  of  that  State  ui  6  N.  Mex.  SS,  120.  In  Uontpelier 
committed  to  the  doctrine  that  the  Nat.  Life  Ins.  Co.  v.  Huron  Boiud 
purchaser  of  n^otiable  bends  issued  of  Education,  62  Fed.  Rep.  778,  bonds 
Df  a  municipal  corporation  is  charged  issued  by  the  board  oi  education  re- 
with  notice  that  the  debt  of  the  coi>  cited  "tnat  all  conditions  and  things 

E oration  was  in  excess  of  the  amount  required  to  be  done  precedent  to  and 
anted  by  the  Constitution  at  the  in  the  issuinf  of  said  bonds  have  duly 
time  of  the  issue.  Decorah  First  Nat.  happened  and  been  performed  in  regu- 
Bank  V.  Doon  District  Township,  86  lor  and  due  form  as  tequired  by  law." 
Iowa,  330,  See  also  French  v.  Bulling-  One  of  the  things  required  to  be  done 
ton,  42  Iowa,  614;  HcFherson  v.  precedent  to  and  in  the  issuance  of 
Foster,  43  Iowa,  48 ;  Mosher  v.  Ackley  the  bonds  was  to  provide  in  accord- 
Independent  School  Dist.,  44  Iowa,  ance  with  a  constitutional  requirement 
122;  Kane  d.  Independent  District,  for  the  collection  of  an  annual  tax  to 
82  Iowa,  5;  Anderson  v.  Orient  Fire  pay  the  piinci;»l  and  intereot  of  tbe 
Ins.  Co.,  88  Iowa,  579;  HoUiday  v.  bonds.  It  was  held  tbat  the  tedtal 
Hildebrandt,  97  Iowa,  177.  amounted  to  a  certificate  that  the  re- 
'  Buchanan  r.  Litchfield,  102  U.  8.  quiiiements  of  the  Constitution  had 
278;  Lake  County  v.  Graham,  130  U.  been  met,  although  the  redtal  con- 
8.  674,  681.  See  also  Hootpelier,  &c.  tained  no  spedfic  mention  of  the  Con- 
Trust  Co.  V.  8chool  Dist.,  lis  Wis.  stitution.  To  the  same  effect.  King  «. 
622.  Where  the  statute  authoriiiiig  Superior,  117  Fed.  Rep.  113. 
the  issue  of  the  bonds  contains  the  The  rule  that  the  recital  must 
same  Umitation  upon  the  power  to  amount  tn  an  express  declaration  of 
contract  indebtedness  as  the  Consti-  compliance  with  constitutional  te- 
tution,  it  was  held  that  a  recital  that  quirements  is  probably  subject  to 
the  bonds  were  issued  "under  and  by  qualification  in  the  case  tS  funding 
virtue  of  and  in  compUance  with  the  and  refunding  operations,  where  tbe 
statute "  and  "  that  all  the  provisions  of  refunding  bonds  import  or  recite  an 
B^d  act  have  been  fully  complied  with  adjudication  or  determination  that  the 
by  the  proper  officers  m  the  u^uing  of  debt  which  is  funded  or  refunded  is  a 
these  bonds"  was  necessarily  a  certift-  valid  debt,  and  therefore  not  affected 
cate  that  they  bad  been  isstied  in  com-  by  any  constitutional  provision,  lius 
pliance  with  and  not  in  violation  of  the  seems  to  be  the  neeeasory  result  of 
constitutional  as  well  as  tbe  statutory  Waite  v.  Santa  Cnu,  184  U.  S.  302, 314. 
limitation.     Lake  County  Com'rs  v.  It  is  the  concluaion  whic^  has  been 
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3.  The  hct  against  which  an  estoppel  is  claimed  must  be  one 
irtiich,  either  expressly  or  by  necessary  or  reasonable  implication, 
the  ojfieers  issuing  the  btmds  had  aviharity  to  adjvdieate  and  de- 
termine.' 

4.  The  constitutional  provisions  usually  determine  the  limit 
of  indebtedness  by  a  reference  to  a  specified  pubUc  record,  viz.,  the 
assessment  roll  of  the  taxable  property  of  the  municipality.  The 
aggre^te  amount  of  indebtedness  which  Uie  municipality  can 
incur  being  thus  ascertainable  by  a  reference  to  such  tpeci/Ud  public 
record,  all  persons  dealing  in  municipal  bonds,  including  bona  fide 
purchasers  for  value,  are  chargeable  with  notice  of  such  facts  as 
are  disclosed  by  an  examination  of  the  assessment  roll,  and  the 
municipality  will  not  be  estopped  by  a  recital  in  bonds  which  is 
contrary  Jo- the  facts  appearing  upon  such  roll  if  the  bonds  disclose 
or  the  purchaser  has  actual  knowledge  that  the  constitutional 
debt-limit  is  in  fact  exceeded.* 

reached  in  numerous  demons  of  the  missionen,  147  TJ.  S.  230;  Sh&w  v. 
lower  courts  of  the  United  States.  See  Independent  School  Dist.,  62  Fed.  Rep. 
Fairfield  v.  Rural  Independent  School  911;  Geer  v.  Ou«y  County  School 
Dist.,  IIS  Fed.  Rep.  838,  and  cases  District,  97  Fed.  Rep.  732;  Burlinxton 
cited;  also  {f  939,  940.  In  Waite  e.  Sav.  Bank  v.  Clinton,  111  Fed.  Rep. 
Santa  Cnii,  184  U.  S.  302,  the  bonds  439;  Corbet  v.  Rocksbury,  94  Minn, 
recited  that  they  were  issued  to  refund  397 ;  Nat.  Life  Ins.  Co.  v.  Mead,  13  S. 
the  bonded  indebtedneaB  of  the  city   Dak.  37,  342. 

"in  pursuance  of  and  in  conformity  In  Neebit  v.  Riverside  tnd.  Dist., 
with  the  Conatitution  of  the  State  and  144  U.  S.  610,  the  facts  wero  that 
the  ordinances  of  the  city  and  in  pur-  under  the  Constitution  the  debt-limit 
suance  of  and  in  conformity  witn  a  of  the  district  at  the  date  of  the  issue  of 
vote  of  more  than  two-thirds  ctf  all  the   the  bonds  was  S2071.30.    The  plaintiff 

rlified  electors  of  said  city."  It  was  bought  in  the  market  at  one  time  five 
her  certified  "that  all  acta,  oondi-  bonds  of  same  tenor,  isaue,  and  date,  of 
tions,  and  things  required  by  law  to  be  SdOO  each,  amounting  to  12500  or 
doae  precedent  to  and  in  tne  issue  of  "nearly  SfiOO  more  thim  the  amount  (rf 
said  bonds  have  been  properly  done,  debt  the  district  could  lawfully  create; 
happened  and  performed,  m  due  and  these  bonds  alone  were  an  over-issue 
le^fona,  as  required  by  law."  Itwas  and  beyond  the  power  of  the  district; 
held  that  the  redtala  were  sufficient  to  for  the  plaintiff  was  bound  to  take 
est^  the  municipality  from  assertion  notice  of  the  value  of  the  taxable  prop- 
that  bonds  violated  a  provision  of  the  erty  in  the  district,  as  shown  by  the 
Constitutionrequinnga  two-thirds  vote  tax  list"  (citing  the  cases  on  this  point). 
of  the  qualified  electors,  and  provision  The  bonds  contained  this  recital ;  "This 
for  the  collection  of  an  aimual  tax  suffi-  bond  is  issued  under  the  provisions  of 
dent  to  pay  the  interest  on  the  bonds  Chapter  &8  (citing  the  enabling  act) 
and  to  constitute  a  unking  fund.  and  in  conformity  with  a  resolution  of 

'  Dixon  County  v.  Field,  111  IT.  S.  the  said  board  dated  the  2flth  day  of 
83;  Lake  County  t).  Graham,  130  U.  March,  1873."  The  plaintiff  purchased 
8.  674;  Sutliff  V.  lAke  County  Com-  the  five  bonds,  paying  full  value,  and 
missionen,  147  U.  8.  230.  Compare  "had  no  other  knowledge  concerning 
Gunnison  County  v.  Rollins,  173  U.  S.  the  bonds  or  of  the  tacts  connected  with 
256-  Nat.  life  Ins.  Co.  r.  Head,  13  their  issuance  than  she  was  chargeable 
8.  Dak.  37,  342.  with  from  the  bonds  themselves  and 

*  Dixon  County  v.  Field,  111  V.  8.  from  the  provisions  of  the  Constitu- 
83 ;  Lake  County  v.  Graham,  Iffl)  U.  S.  tion  and  laws  of  the  State  of  Iowa." 
074 ;    Sutliff  v.  Lake  County  Commis-  The  court  held  that  the  district  was  not 
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5.  If  the  l^islature  requires,  by  statute,  that  a  fact  affecting 
the  power  of  the  municipality  to  incur  mdebtedness  under  the  Con- 
stitution shall  be  made  a  maiUr  of  record,  e.  g.,  if  a  statute  requires 
that  the  amount  of  the  existing  debt  shall  be  ascertained  and  made 
a  matter  of  record  as  a  test  or  rule  for  determining  the  amouat  of 
debt  in  bond  issues,  all  persons,  including  bona  fide  purchasers  for 
value,  dealing  in  such  bonds  are  in  such  case  chargeable  with 
notice  of  the  facts  which  will  be  disclosed  by  an  examinadon  of 
such  record,  and  no  recital  in  the  bonds  can  in  such  case  conclude 
the  municipality  to  the  contraiy.'  But  the  usual  or  general  require- 
ment in  the  charter  or  legislation  as  to  the  municipality  making 
financial  statements  and  entering  them  of  record  not  contained  in 
the  enabling  act  and  having  no  connection  with  the  express  power  to 
issue  bonds,  and  which  financial  statements  are  not  declared  to  be 
constructive  notice  of  the  amount  of  indebtedness,  will  not  preclude 
a  municipality  from  being  estopped  in  favor  of  a  bona  fide  holder 
by  an  express  recital  that  the  debt-limit  prescribed  by  the  Con- 
stitution has  not  been  exceeded  in  the  issue  of  the  bond  containing 
such  recital.  This  is  the  exact  principle  decided  in  the  Gunnison 
Couniy  Cote.*  An  important  difference  should,  we  think,  be  pointed 
out.  It  is  easy  or  practicable  to  ascertain  the  total  assessed  value 
of  taxable  property  as  shown  on  the  assessment  rolls  for  a  given 
year.    But  it  is  practically  impossible  for  an  investor  in  municipal 


able  with  knowledge  (^  the  fact,  that  UDtil  aa  onnu^  tax  sufficient  to  pay 

thev  were  unlawfully  issued,  and  ere-  the    interest    and    a    portion    of    tte 

ated    no   obligation    against    the    dis-  principal    should    have    been    levied, 

tiict.     She  could  not,  therefore,  claim  which  operates  as  a  limitation  upon 

to  be  a  bona  fide  purchaser,  no  matter  the  amount  of  the  bonded  indebtedness 

tohal  recUalg  appeared  on  the  face  oj  the  which  may  be  incurred,  a  purchaser  of 

instrumeni"     (p.    618).       But     ifwra-e  the  bonds  is  chargeable  with  notice  of 

whether  this  last  statement  may  not,  such  facta  as  are  diacloeed  by  an  ex- 

under    other    circumstances,    be    too  amination    of    the    ssaeBsment    rolls, 

broad?     Suppose   the   bonds   had   re-  Morrill  v.  Smith  County,  89  Tex.  529. 

dted  specifically  as  in  the  subsequent  It  has  also  been  held  that  under  the 

Ounnuon  County  Case  (173  U.  S.  255),  positive  language  of  his  constitutional 

that  they  did  not  exceed  the  conatitu-  provision  a  purchaser  of  the  bonds  is 

tional  limitation,  would  the  purchaser  required  to  take  notice  that  the  limit 

in   that  event,   acting   in  good   faith,  of     taxation   has   been   reached   when 

without   actual    notice,   be    bound   to  that  is  the  fact.    Peclc  v.  Hempstead,  27 

take  notice  of  the  amount  of  the  official  Tex.  Civ.  App.  80. 

assessment  or  the  valuation  of  taxable  '  SutliS  v.  Lake  County,  147  U.  S. 

property  within  the  district  and  that  230;     but    see    Gunnison    County    «. 

the  debt  exceeded   the  constitutional  Rollins,    173    U.    S.    255,    referred   to 

limit?    See  Evansville  v.  Dennett.  161  nipra,    S  922;    Nat.    Life   Ins.   Co.  v. 

V.  S.  434;    Hackett  e.  Ottawa,  99  U.  Head,  13  8.  Dak.  37,  342. 

S.  86,  90,  91,  95,  96;  Graves  v.  Saline  *  Ounnison  County  v.  Rollins,  173 

County,  161  U.  8.  359.  U.  8.  256;  b.  c.  »upn»,  f  922. 
Under  the  piovioion  of  the  Con- 
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bonds  to  ascertain  by  an  independent  inquiry  en  -paia  what  is  the 
amount  of  the  indebtedness  of  a  municipality  at  any  given  date 
unless  some  specific  record  is  provided  to  be  made  which  shall 
be  in  bond  issues  the  criterion  or  measure  of  such  indebtedness. 
Where  no  such  record  is  provided  for,  any  rule  that  requires  the  in- 
vestor to  ascertain  at  hia  peril  the  amount  of  the  debt  of  the  mu- 
nicipality at  the  date  of  the  issue  or  sale  or  delivery  of  the  bonds, 
notwithstanding  a  recital  therein  expressly  or  by  necessary  impli- 
cation that  the  debt-limit  has  not  been  exceeded,  imposes  a 
condition  which  will  greatly  clog  the  negotiation  and  sale  and 
depreciate  the  marketable  value  if  it  does  not  destroy  the  market- 
ability of  such  bonds.' 

6.  If  there  is  nothing  on  the  face  of  the  bonds  to  show  that  the 
constitutional  limit  of  indebtedness  has  been  exceeded,  —  e.  g.,  a 
statement  of  a  total  issue  exceeding  the  constitutional  limit — and 
if  the  Constitution  or  statute  has  not  prescribed  any  rule  or  test 
for  determining  whether  the  constitutional  limit  is  being  exceeded 
or  has  not  declared  that  the  records  of  the  municipality  as  to  the 
amount  of  its  indebtedness  shall  be  constructive  notice,  a  reciial 
expressly  or  by  necessary  implication  that  the  issvs  is  within  the 
constitutional  limit  absolves  bona  fide  purchasers  for  value  from 
making  inquiry  to  ascertain  the  amount  of  the  existing  debt  of 
the  municipality,  and  they  are  entitled  to  rely  upon  such  recital 
as  an  adjudication  by  the  proper  municipal  authority  that  the 
constitutional  Umit  has  not  been  exceeded.' 

7.  But  if  the  total  amount  of  an  issue  of  bonds  is  shown  upon 
tJie  face  thereof,  and  if  such  issue  exceeds  in  fact  the  limit  placed 
upon  the  municipality  by  the  Constitution,  as  ascertained  by  an 
examination  of  the  appropriate  assessment  roll,  the  bonds  are 
invalid  in  the  hands  of  bona  fide  purchasers,  although  they  may 
contain  general  recitals  importing  compliance  with  constitutional 
requirements.* 

'  If  the  municipal  authoritiea  )iave  Rep.  270.     In  the  abaence  of  such 

neglected  their  duty  to  keep  a  statutory  record  as  is  required  by  the  statute  to 

record  of  indebtedness  and  no  suca  be  kept,  a  buyer  of  the  bonds  is  not 

record  is  in  existence  as  tequired  and  required  to  search  the  proceedings  of 

eontcmplated    by    the    statut«,    the  the  municipal  authoritiea  and  the  books 

Surchaser   is    m    any    event    excused  of  the  clerk  to  ascertain  the  indebted- 

'om  the  duty,  if  it  otherwise  exists,  of  nesa    of  the   county.     Lake   County 

examining  the   record   or  making  in-  v.  Sutliff,  97  Fed.  Rep.  270,  278. 
quiry  as  to  the  indebtedness,  and  is        '  Chaffee  County  c.  Potter,  142  U.  S. 

entitied  to  rel^  on  recitals  in  the  bonds  35fi;  Gunnison  County  v.  Rollins,  173 

that  the  constitutional  limit  of  indebt-  U.  8.  256.    See  also  Second  Ward  8av, 

ednsss  has  not  been  exceeded.    Dudley  Bank  v.  Huron,  80  Fed,  Rep,  660. 
V.  Lake  County  Com'ra,  80  Fed.  Rep.        »  Dixon  County  *.  Field,  111  U.  8, 

672;   Lake  County  v.  Sutliff,  97  Fed.  83;  Lake  County  v.  Graham,  130  U.  8. 
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8.  And  if  a.  reference  to  tfae  aasestmeni  toU  and  to  a  rteord  of 
dAi  required  by  statute  to  be  made  and  kept  as  a  test  or  nile  to  de- 
termine the  amount  of  bonds  that  may  be  issued,  shows  that  at  the 
time  of  the  issue  the  municipally  had  exceeded  the  constitutional 
limit,  tio  estoppel  can  operate,  even  by  express  redtals  importing 
compliance  with  ccoistitutional  requirements,  and  the  municipal- 
ity is  not  precluded  from  attacking  the  bonds  on  the  ^ound  that 
they  exceed  the  constitutional  limit  if  such  be  the  fact.' 

9.  If,  however,  the  bonds  contain  a  recital  stating  or  fairly  im- 
pordng  that  they  do  not  exceed  the  constitutional  limit,  and  if  the 
total  amount  of  the  isnte  is  not  recited  on  the  face  of  the  bonds, 
or  if  it  does  not  otherwise  appear  on  the  face  of  the  bonds  or  by  a 
statutory  test  of  indebtedness,  if  one  has  been  prescribed  by  the  Ccm- 
stitution  or  statute,  that  the  constitutional  limit  has  been  exceeded, 
the  municipality  is  estopped  as  against  a  bona  fide  holder  for 
value  from  asserting  the  defence  that  the  issue  is  void  as  exceed- 
ing the  constitutional  limit  of  indebtedness.' 

§  925.  Estoppel  by  Eedtala;  Oonstltatloiul  Raqiilr«in«nt  ol  hvrj 
ot  Tax  to  pay  Intoroat  uid  PriaclpaL  —  The  exact  l^;al  effect  of  a 
provision  in  a  Constitution  that  any  city  or  other  municipality 
incurring  indebtedness  shall  at  or  before  the  time  of  so  doing  pro- 
vide for  the  levy  and  collection  of  an  annual  tax  sufficient  to  pay 
the  interest  and  also  the  principal  of  the  debt  when  due,  has  not 
yet  been  fully  developed  and  ascertained  by  judlckl  deci«(H)s. 
The  general  construction  placed  upon  such  a  provisioa  has  beoi 
heretofore  stated.*  The  purpose  of  the  provi»on  is  plain  —  to 
insure  punctual  payment  when  due  of  the  interest  and  principal 
of  the  debt.  It  also  in  some  measure  operates  to  check  the  creation 
of  debt  by  requiring  the  levy  of  sufficient  taxes  year  by  year  from 
the  date  of  incurring  the  liability.  The  view  has  been  taken 
that  such  a  provision  is  merely  a  regukition  of  the  manner  of 
exercising  the  debt-creating  powers  conferred  upon  the  munici- 
pality; Uiat  it  does  not  destroy  the  power  which  otherwise  exists 
on  the  part  of  the  municipality  to  incur  debt  and  issue  Ixnids 
therefor,  but  merely  directs  and  regulates  the  manner  in  which 

674;    Neebit  v.  RiverBide  Ind.  Dist.,  '  Sutliff  v.  Lake  County,  147  U.  S. 

144  U.  S.  610,  afF'g  25  Fed.  Rep.  635;  230;    compere  Qmuuson   County   ». 

SutUff  «.  Lake  County,  147  U.  8.  230.  RdUna,  173  U.  8.  255,  «upra,  }  9^. 

See  on  this  point,  Gunnison  County  v.  '  Chaffee  County  b.  Potter,  142  U.  8. 

BoUins.  173  U.  S.  255,  supra,   f  922;  355;  Gunniaon  County  o.  RoUina,  173 

Geer  v.  School  District,  97  Fed.  Rep.  U.  8.  256. 

732;   Corbet   v.   Rocksbuiy,  94   Minn.  •  Ante,  chapter  vi.  i  211. 
397. 
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that  power  shall  be  exercised.  If,  therefore,  id  this  view  bonds 
are  issued  without  a  compliance  with  this  constitutional  provision, 
the  irr^ulari^  in  the  issue  does  not  arise  from  lack  of  power  on 
the  part  of  the  municipality,  but  from  a  failure  on  its  part  to  ex- 
ercise the  power  with  which  it  was  vested  in  the  manner  provided 
by  the  Constitution.  This  constitutional  requirement  can  usually 
be  complied  with  by  the  passage  of  a  proper  ordinance  or  resolution 
on  the  part  of  the  body  authorizing  the  issue  of  the  bonds,  and  it 
will  usually  be  found  that  the  Constitution,  and  the  statutes  enacted 
to  carry  the  constitutional  provision  into  effect,  entrust  to  that  body 
the  power,  and  impose  upon  it  the  duty,  to  ascertain  and  determine 
whether  or  not  this  condition  has  been  performed.  This  body 
has  special  means  of  knowledge  r^arding  the  performance  of  the 
ctmdition,  for  it  alone  can  perform  the  condition ;  and  when  it  cer- 
tifies, by  recital  in  the  bonds,  that  the  condition  has  been  complied 
with,  —  or  what  in  this  case  would  amount  to  the  same  thing,  that  all 
the  acts,  conditions,  and  things  required  to  be  done  precedent  to 
and  io  the  issuing  of  the  bonds  have  duly  happened  and  been  pei^ 
formed  in  r^ular  and  due  form  as  required  by  law,  —  it  certifies 
that  the  requirement  of  the  Constitution  has  been  met;  and  the 
munidpalit;  is  estopped  by  its  action  horn  attacking  the  validity 
of  the  bonds  in  innocent  hands  upon  the  ground  that  the  issue  was 
made  without  providing  for  the  levy  and  collection  of  the  tax.' 

■  Hontpeliar  Nat.  Ijfe  Int.  Co.  «.  Bhall  be  made  for  the  oolleotioii  of  sa 

HuroD  Board  of  Eduoation,  62  Fed.  umuAl    t&x    su£Bcieiit    to    pa;    the 

Rep.  778;   tOng  v.  Superior,  117  Fed.  interest  on  Buch  indebtedima  as  it 

Rep.  113;   Beatrice  «.  Edautuon,  117  falls  due,  and  also  to  constitute  a 

Fed.    Rep.    427;    Howland    «.    San  jinlring  fund  for  tlu  payment  of  the 

Joaquin  Board  of  SupervisorB,  109  Cal.  piindpal  tiiereof  withm  twenty  Tears 

152.    The  opioioQ  in  the  ease  last  dted  mm  the  time  of  oontracting  the  same. 

vith  respect  to  the  requirement  of  a  Any  indebtedness  or  liability  incurred 

collection  of  an  annual  tax  for  a  sink-  contrary  to  thia   provision  shall    be 

ing  fund  is  as  follows:   "It  is  incosted  void.'     [Article  xL  {   18.]     I^  pro- 

that  the  entire  proceeding  is  void,  upon  vision  ot  the  Constitution   does  not 

the  ground  that  the  board  of  super-  require  that  at  the  time  of  the  sale  or 

visors,  neither  at  the  time  of  intnirring  issuance  of  bonds,  or  the  incurring  of 

said   indebtadnesa    nor    at   an^    time  the    bonded    indebtedncM,    a    sinEilig 

prior  thereto,  made  any  provision  for  fund  or  interest   tai  be  levied-     It 

the  collection  of  an  annual  tax  luffi.-  only  requires  that  before  or  at  such 

cient  to  pay  the  interest  on  said  in-  time  provision  must  be  made  for  the 

debtednees  as  it  falls  due,  or  to  con-  collection  of  an  annual  tax  suffieient  to 

stitute  a  mnkiDs  fund  for  the  payment  pay  the  interest  on  such  indebtednMS 

of  the  principal  within  twenty  yeais  as  it  f^  due,  and  also  to  constitute  a 

from  the  time  when  the  indebtedness  sinkiDg  fimd  for  the  payment  of  the 

was  contracted.     The  section  of  the  principal.    These  bonds  were  issued  by 

Constitution,  a  part  of  which  we  have  express  terms  under  the  provisioDs  of 

already  quoted,  in  epeakiiig  as  to  this  an  act  of  the  l^islature  found  in  the 

question    ot    indebtedness,   jirovides:  statutes  of  1891,  p.  295.    The  notioM 

'Nor  tmtesB  before  or  at  the  tune  of  in-  so  prescribed,  and  the  bonds  them- 

curring  such  indebtedness,  provision  selves  upon  their  face  so  lecito.    That 
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§  926.  Rssnlt  of  Federal  Dediloiu  u  to  Bedtale.  —  The  for^;oiiig 
exanunadoD  of  the  decbioDs  of  the  Supreme  Court  of  the  United 
States  discloses  the  basis  upon  which  the  doctrine  of  that  court  as 
to  estoppel  by  recitals  has  proceeded.  The  requisites  to  a  recital  as 
shown  by  that  doctrine  are  that  there  be  an  authorized  triburml  with 
the  power  to  decide,  a  deeiaixm  by  that  tribunal,  and  a  recital  of 
that  decision.  The  recital  is  itself  a  decision  by  the  tribunal.  The 
rule  respecting  the  binding  force  of  recitals  in  municipal  bonds 
is  that  where  legislative  authority  has  been  given  to  a  municipality, 
or  to  its  officers,  to  issue  bonds  for  money  borrowed  or  in  payment 
of  a  subscription  to  the  stock  of  a  railroad,  but  only  on  some  pre- 
cedent condition,  such  as  a  popular  vote  favoring  the  subscription, 
and  where  it  may  be  gathered  from  the  legislative  enactment  that 
!  fully  &nd  completely  provides    were  lamied,  not  produce  eaoughi  and 


of  a  sinkine  fund  to  extinguiah  the    time  when  the  bonds  would  be  it 

original   indebtedness.      (Statd.    1891,  would  be  oppresaive  to  the  municipality 

i  14,  euMg.  C,  D,  E,  and  f  37,  p.  295.)  by  requiring  the  levy  of  more  tax  than 

We  conclude  there  ia  nothing  in  this  is  necessary  for  the  purpose  intended. 

point."  See  the  following  caees:   Mitchell 

On   this   subject    we   may    remark  County   v.    City     National    Bank,  91 

that  an  ordinance  expressly  providing  Texas,  361;  Waite  v.  Travis  County, 

that  there  shall  be  levied  each  year  by  174  U.  S.  489 ;  Bruce  v.  Pittaburgh,  166 

the  city  council  of  the  city  a  tax  upon  Fa.  St,  152;    ante,  f  211.     It  is  not 

all  the  property  of  the  city  taxable  for  necessary   for  the   protection  of  the 

the  payment  of  such  bonds,  sufficient  bondholder  to  have  any  further  pro- 

to  pay  the  interest  and  principal  on  vision  made  than  such  as  above  men- 


bonds  respectively  as  the  same  tioned.  If  the  city  fails  to  pay  its 
accrue,  and  the  amount  of  such  bonds,  the  creditor  willKet  a  judgment 
9  collected  shall  be  by  the  city  for  the  amount  in  the  t^etal  or  other 
irer  credited  to  special  funds  for  court,  and  the  court  will,  upon  due 
the  payment  of  interest  and  principal  application,  issue  a  mandamus  to  com- 
on  such  bonds  respectively,  ^c,  &c.,  pel  the  execution  tA  the  duty  which 
beccmies  a  part  of  the  contract  between  the  city  aaaumed  by  such  an  ordinance, 
the  municip^ty  and  the  bolder  of  the  Indeed,  the  command  of  the  court  in 
bonds,  and  it  eaimot  be  repealed  or  the  writ  of  mandamus  will  be  sub- 
impaired  by  any  subsequent  action  of  stantially  in  the  lanKuege  of  such 
tbe  municipality  after  uie  bonds  have  ordinance^  that  is,  to  levy  and  collect 
been  sold,  and  such  a  general  ordinance  a  tax  sufficient  to  pay  the  amount  of 
would  seem  to  t«  a  sufficient  com-  the  judgments,  without  undertaking  to 
pliance  with  the  Constitution.  It  is  specify  tbe  rate.  It  ia  of  couree  the 
impracticable  to  levy  a  tax  tn  advarux  duty  of  the  municipality  under  the  law 
for  five,  ten,  or  twenty  years,  gpedfying  and  under  such  an  ordmance  to  make 
tiie  Tale  tor  eivA  year,  and  it  is  enough,  the  levy  of  the  taxes  each  year,  fixing  a 
we  think,  that  the  city  has  tu^reed  Dy  rate  that  will  yield  the  neccasary 
ordinance  to  levy  such  tax  and  to  make  amount.  See  also  on  this  auhject, 
the  levy  sufficient  each  year  to  produce  Montpelier,  Ac.  Trust  Co.  v.  Schocd 
the  required  amount.  The  valuations  Dist.,  115  Wis.  622.  where  the  court 
of  taxable   property   in   the   city   for  held  that  the  plaintiff  was  chaigeable 


future   years   cannot    tie   anticipated,  with  notice  of  the  fact  that  the  constitu- 

They  will  fluctuate;  and  a  fixed  rate  of  tional  requirement  had  not  been  cwn- 

tax  levied  at  the  time  of  tbe  issuance  of  plied   with.     Also  Kyes  v.  St.  Croix 

the  bonds  would,  in  case  the  assess-  County,  103  Wis.  136.  Further  see  ante, 

ment  for  future  years  should  fall  below  J  211. 
that  in  the  year  in  which  the  bonds 
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the  o£EceT3  of  the  municipality  were  invested  with  power  to  decide 

whether  the  condition  precedent  has  been  complied  with,  a  recital 
that  it  has  been,  made  in  the  bonds  issued  by  them,  and  held  by 
a  bona  fide  purchaser,  is  conclusive  of  the  fact  and  binding  upon 

the  municipality;  for  the  recital  is  itself  a  decision  of  the  fact  by 
the  appointed  tribunal.'    But  it  is  apparent  that  this  rule  does  not 

■  Knox   County  v.   AspinwAll,   21  Ferry  County,  1S0  U.  S.  692;  Andes 

How.  (U.  S.)  539:  BisseU  v.  JefFenon-  v.  My,  16S  U.  S.  312;  EvansviUe  v. 

ville,  24  How.  (U.  B.)  287;   Mo»n  o.  Deimott,  161  U.  8.   434.  442;    Phila- 

Miami  County,  2  Black  (U.  S.),  722;  delphia  Provident  Life  &  Trust  Co.  v. 

Hercer  County  V.  Hackett,  1  Wall.  (U.  Mercer  County,  170  U.S.  593;    Tukre 

S.)  83;  Har^aU  County  v.  Schenck,  5  Inig.  Dist.  v.  Shepard,  185  U.  S.  1, 

WaU.    (U.    8.)    772,    783;     Pendleton  19;  Stanly  County  d.  Coler,  190  U.  S. 

County  V.  Amy,  13  Wall.  (U.  8.)  297;  437;   Moulton  v.  Evansville,  25  Fed. 

Grand  Chute  v.  Win^ar,  15  Wall.  (U.  Rep.  382,  388;    Kingham  County   v. 

a.)    355,   371;     Kenicott   v.    Jefferson  Cornell  Univermty,  57  Fed.  Rep.   149; 

County,    16  Wall.   (U.  8.)  452,  464;  Cadillac  c.  Woonsocket  Inst,  for  Sav., 

I^de  V.  Winnebago  County,  16  Wall.  53   Fed.  Rep.  935;    Montpelier  Nat. 

(U.  8.)  6;  St.  Joseph  Township  v.  Rag-  Life  Ins.  Co.  t>.  Huron  Board  of  Edu- 

ere,  16  Wall.  (U.  a)  644,  659;  Coloma  cation.  62    Fed.    Rep.    778;    Colum- 

t>.  Eavea,  92  U.  8.  484,  491 ;   Veuce  v.  bus  t>.  Denniaon,  69  Fed.  Rep.  58;  W^ 

Murdock,  92  U.  S.  494;    Moultrie  t>.  Plains  Tp.  e.  Sage,  69  Fed.  Rep.  943; 

Rockingham  T.  C.  Sav.  Bank,  92  U.  S.  Mercer  County  t>.  Philadelphia  Provi- 

631;    &roy  u.  Osw^o,  92  U.  8.  637;  dent  Life  A  Trust  Co.,  72  Fed.  Rep. 

Humboldt  Township  v.  Long,  92  U.  S.  623,  631;   Weeaon  v.  Saline  County,  73 

642;   DoiiglaH  County  v.  Bolles,  94  U.  Fed.  Rep.   917;    Second  Ward  Sav. 

8.  202;    Johnson  County  v.  January,  Bank    v.   Huron,   80   Fed.   Rep.   660; 

94  U.  S.  202;  San  Antonio  v.  Hehaffy,  Heed  v.  Cowley  County,  82  Fed.  Rep. 

96U.8.312;  Warren  County  c.  Marcy,  716;    Kiowa  County  v.  Howard,  S3 

97  U.  S.  96;   Blacon  County  v.  Shores,  Fed.  Rep.  296;   Brown  v.  Ingalla  Tp., 

97  U.  8.  272;  Nauvoo  v.  ffitter,  97  U.  86  Fed.  Rep.  261,  rev'g  81  Fed.  Rep. 
8.389;  Daviess  County  K.  Huidekoper,  485;    Huron    t>.    Second    Ward    Sav. 

98  U.  S.  98:  Hackett  v.  Ottawa,  99  U.  Bank,  86  Fed.  Rep.  272;  Tp.  of 
8.  86;  Calhoun  County  o.  Qalbtaith,  Niaety-Siz  o.  Folsom,  87  Fed.  Rep. 
00  U.  8.  214;  Wilson  v.  Salamanca,  99  304;  So.  St.  Paul  v.  Lamprecht  Bros. 
U.  8.  490;  Orleans  v.  PUtt,  99  U.  S.  Co.,  88  Fed.  Rep.  449;  Hadcell  County, 
676,  682;  Pompton  ti.  Cooper  Union,  v.  Nat.  Life  Ins.  Co.,  90  Fed.  R«p,  228; 
101  U.  S.  199,  204;  Buchanan  v.  litch-  Oiattan  Township  s.  Chilton,  97  Fed. 
field,  102  U.  S.  278;  Clay  County  i>.  Rep.  145,  afF'g  82  Fed.  Rep.  873;  Geer 
Society  for  Savings,  104  U.  S.  579;  v.  Ouray  County,  Sch.  Durt.,  97  Fed. 
American  L.  Ins.  &.  v.  Bruce,  105  U.  Rep.  732;  Brattleboro  Sav.  Bank  o. 
8.  328;  Moultrie  County  v.  Fairfield,  Hardy  Tp.,  98  Fed.  Rep.  524;  Wesson 
105  U.  S.  370,  374;  Pana  i>.  Bowler,  v.  Mt.  Vernon,  08  Fed.  Rep.  804;  Mil- 
107U.  S.  529,  539;  Shsiman  County  o.  ler  e.  Penis  Irr.  Dist.,  99  Fed.  Rep. 
Simons,  109  U.  8.  735;  Toledo  North-  143;  Rondot  t>.  Rogers  Township,  99 
em  Bank  «.  Porter  Township,  110  U.  Fed.  Rep.  202;  Pickens  Township  v. 
8.608;  DaUasCouotvo.McKeoiie,  110  Post,  99  Fed.  Rep.  659;  Kent  tf.  Dana, 
U.S.  639;  Grenada  County  ti.Brogden,  100  Fed.  Rep.  56;  Lyon  County  «. 
112  U.  8.  2S1;  Anderson  County  v.  Keene  Sav.  Bank,  100  Fed.  Rep.  337, 
Beal,  113  U.  8.  227,  239;  Oregon  v.  aff'g90  Fed.  Rep.  523;  BarberCounty 
Jentungs,  119  U.  8.  74;  Livingston  n.  Soc.  for  Sav.,  101  Fed.  Rep.  767; 
Couaty  v.  Portsmouth  First  Nafc  Hughes  County  v.  Livingston,  104  Fed. 
Bank,  128  U.  8.  102,  127;  Bernards  Rep.  306,318:  Sioux  City  Independent 
Township  V.  Morrison,  133  U.  8.  523,  School  Dist.  p.  Raw,  111  Fed.  Rep.  1; 
527;  ComaacheCountyv.  Lewis,  133  U.  Clapp  v.  Marice  CHty,  111  Fed.  Rep. 
8.  198;  Harper  County  c.  Rose.  140  103;  Stanley  County  f.  Coler,  113  Fed. 
U.  8.  71.  76;  Chaffee  County  v.  Potter,  Rep.  705;  Wilkes  County  i..  Coler,  113 
142  U.S.  355;  Cairo  ».  Zane,  149  U.  S.  Fed.  Rep.  725;  Kearney  r.  Woodruff, 
122;   Citizens  Sav.  &  Loan  Assoc,  v.  115  Fed.  Rep.  90;   Kearney  County  v. 
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absolutely  preclude  all  questions  as  to  the  validit;  of  municipal 
bonds  and  the  efficacy  of  recitab  theieiQ.  Ilie  adjudged  cases, 
examined  in  the  li^t  of  their  special  circumatancea,  ^ow  that  the 
bets  which  a  municipal  corporatifHi  i-gmiing  bmids  for  money  bor- 
rowed or  in  aid  of  the  oonstnictioQ  of  a  railroad,  is  DOt  pramitted, 
against  a  bona  fide  holder,  to  question  in  the  &ce  of  a  recital  In  the 
bends  of  their  existence,  are  those  connected  with  or  growing  out 
of  the  disdiarge  of  the  ordinary  or  authorized  duties  of  sudi  of  its 
officers  as  were  invested  with  authori^  to  execute  than,  and  which 
the  statute  conferring  the  power  made  it  their  du^  to  ascertain  and 
determine  befcve  the  Ixmds  were  issued,  —  not  merdy  for  thcn>- 
selyes  as  the  ground  irf  thdr  own  ac&m  in  issuing  the  bonds,  but 
equaUy  as  autheodc  and  final  evidence  of  their  existence  for  the 
informatiMi  and  action  of  aU  others  dealing  with  them  in  reference 
to  it'  Hence,  if  the  fact  necessary  to  the  existence  of  the  authority 
is  1^  the  Constitution  or  by  statute  provision  to  be  ascratained, 
not  officially  by  the  officers  charged  with  the  execution  of  the 
power,  but  by  reference  to  some  express  and  definite  record  of  a 
public  character,  such  aa  the  Assessment  roll  heretofore  r^^red  to, 
then  the  true  meaning  f>f  the  law  in  such  case  is  that  the  authori^ 
to  act  at  atl  dep«ids  upon  the  actual  positive  existence  of  tiie  req- 
uisite tact  as  shown  by  such  record  and  not  upon  its  ascertainment 
and  detmnination  by  any  one.'    The  general  rule  is,  that  unless 

Vandrin,  115  Fed.  Rep.  860;  Hunid-  in  a  suit  on  the  bonds  or  coupons  [by  a 
vai  Trust  Co.  e.  Johnson  Citv,  116  Fed.  b<ma  iidt  holder]  if  it  appe&is  tkat  it 
R^.  458;  Faiifieki  r.  RiuBlIndepend-  was  tne  sole  province  of  tne  municipal 
«nt  Dist.,  lis  Fed.  Rep.  838,  rev'g  officers  who  executed  the  bonds  to 
111  Fed.  Rep.  453;  Beatrice  v.  Edmin-  decide  whether  or  not  there  had  been 
aon  117  Fed.  Rep.  427;  Wetiell  v.  an  antecedent  compliance  with  the 
Faducah,  117  Fed.  Hep.  647;  Defiance  rwulation,  condition,  or  qualification, 
tr.  Schmidt,  123  Fed.  Rep.  I,  aff'g  117  which  it  is  alleged  was  not  fulfilled." 
Fed.  Rep.  702;  Gamble  c.  Ruraflnd.  In  Flagg  r.  Barnis  School  Dist.,  4  N. 
DisU,  132  Fed.  Rep.  514:  Henderson  Dak.  30,  it  U  said  that  the  right  of  a 
CouD^  t>.  Ti«veierS  Inc.  Co.,  128  Fed.  bona  fide  purchaser  of  munidpiil  bonds 
Rep.  817;  Rees  v.  Olmstead,  135  Fed.  to  tely  u^ion  a  redtal  or  certificate  aa  to 
Rep.  206.  facts  which  the    person   malring  had 

In  St.  Joeeph  Townslup  v.  Rogeis,  authority  to  deteimioe,  does  not  de- 
16  WaU.  (U.  B.)  644,  the  rule  is  btsted  pend  upon  the  bond  b«i)g  a  negotiable 
thus:  "Power  to  isaue  bonds  to  aid  in  instrument.  It  exists  in  the  case  of  a 
the  construction  of  a  rtulroad  is  fre-  bona  fida  purchaser  of  a  non-negotjable 
quently  conferred  upon  a  municipality   bond  as  well. 

in  a  special  manner,  or  subject  to  cer-  '  Toledo  Northern  Bank  v.  Porter 
tarn  n^ulations,  conditions,  or  qualifi-  Township,  110  U.  S.  608,  616;  Sut- 
cations;  but  if  it  appears  by  their  re-  liCf  t>.  Lake  County  Com're,  147  U.  8. 
dtali  that  the  bon<h  were  issued  in    230,  235. 

oonfonnity  with  these  regulatioQB,  and  ■  Dixon  County  t).  Field,  111  V.  3. 
nunuant  to  those  conditions  and  quati-  83,  93 ;  SutliS  v.  Lake  Countv,  147  D. 
fications,  proof  that  any  or  all  of  these  S.  230.  Compare  Gunnison  County  v. 
recitals  were  incorrect  will  not  con-  Rollins,  173  U.  S.  255,  commented  on 
■titute  a  defence  for  the  corporation  supra,  {921.   See  also  Coffin  r.  Kearney 
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otherwise  specially  provided  by  law,  an  innocent  holder  of  mu- 
nicipal bonds  is  not  bound  to  take  notice  of  matters  appearing  of 
public  record  contrary  to  the  recitab  in  the  bonds.'  Nor  is  a  bona 
fde  purchaser  of  municipal  bonds  affected  by  constructive  notice 
of  pending  litigation,  or  by  constructive  notice  of  adverse  judgments.' 
It  has  also  been  said  that  when  the  recitab  are  made,  not  by  reg- 
ular officers  of  the  municipality,  but  by  commissioners  specially 
appointed  to  issue  the  bonds  on  its  behalf,  the  municipality  cannot 
be  concluded  by  the  recitals  until  it  appears  that  tfae  commis- 
sioners were  duly  appointed,  and  thus  had  authority  to  act  This 
distinction  is  not  without  significance;  but  if  tfae  commissioners 
exercised  the  powers  conferred  upon  them  by  statute  and  their  au- 
thori^  to  act  was  recognized  by  the  munidpal  officers,  and  if  back 
of  that  it  be  found  that  the  records  of  the  appointing  power  dis- 
close an  order  making  the  appointment  in  due  form  and  whidi  re- 

Countv,  67  Fed.  R«p.  137.  The  piin-  dut^  of  examiniiiK  that  record  in  order 
ciple  laid  down  in  the  last  8ent«noe  of  to  ascertain  wliether  the  bonds  increaae 
the  text  is  of  limited  lange  and  does  tlie  indebtedneu  of  the  munidpalitj 
not  extend  generally  to  tM  reoorda  of  bejrond  tlw  oonatitutional  limit,  and 
the  munidpolitf  unleaa  bo  prescribed  recittUs  in  the  bonds  do  not  estop  tlie 
by  statute.  See  «upra,  jf  923,  924.  munidpality  to  prove  by  the  records 
When  the  Constitution  of  a  State  of  the  Bwonsment  and  the  indebted- 
declaies  that  the  power  of  a  munici'  ness  tttat  the  bonds  were  issued  in  vio- 
paUty  to  incur  debt  shall  be  limited  to  lation  of  the  Constitution.  Sutliff  v. 
a  certain  percentage  of  the  assessed  liake  County  Com'ra,  147  U.  S.  230, 
value  of  the  property  within  the  munici-  235.  Tbera  was  in  this  case  no  oon- 
pality,  as  shown  by  the  assessment  roll,  neotion  shown  in  the  statute  between 
ttte  assessment  roU  is  a  public  record  the  power  to  issue  the  bonds  and  the 
which  is  equally  aooeosible  to  ail  in-  entirely  independent  piovisons  as  to 
tending  purchasers  of  bonds  as  well  as  financial  statements,  and  the  case  it- 
to  the  county  officen,  and  no  ledtal ,  self  is  limited  and  distinguished,  if  not 
involving  the  amount  of  the  assessed  in  effect  overruled  on  the  point  of  tak> 
taxation  of  the  property  to  be  taxed  ing  notice  of  the  financial  Btat«nenta, 
for  the  payment  of  the  bond  can  take  by  the  later  Gunnison  Coun^  Case, 
the  [dace  of  the  assessment  itself,  for  it  173  U.  8.  2fi5.  Supra,  j  924. 
is  the  amount,  as  fixed  by  reference  to  >  WMte  v.  (Xty  of  Santa  Crus,  184 
that  record,  that  is  made  by  the  Con-  V.  S.  302;  Gunnison  County  v.  Rollins, 
stitution  the  standard  for  measuring  173  U.  3.  266;  rupra  j  923;  Evans- 
Ihe  limit  of  munidpal  power,  andnoth-  ville  v.  Dennett,  lei  U.  8.  434;  Wee- 
ing in  the  way  of  inquiry,  ascertain-  son  v.  Saline  Co.,  73  Fed.  Rep.  917; 
ment,  or  determination  as  to  that  fact  20  C.  C.  A.  229. 
is  submitted  to  the  county  officers.  '  Warren  County  r.  Harcy,  97  V. 
IKxon  County  n.  Field,  Ul  U.  3.  S3,  8.  96;  Ritchie  v.  FrankUn  Co.,  22 
96.  The  prindple  of  this  decision  is  Wall.  (U.  S.)  67;  Lee  Co.  v.  Rogers,  74 
to  be  limited  to  its  spedal  facta,  and  U.  S.  181 ;  Campbell  o.  Kenosha,  72 
the  case  read  in  connection  with  the  U.  8.  194;  Otoe  Co.  v.  Baldwin,  111 
later  Ounniton  County  Cast.  Supra,  U.  8.  1;  Quincy  v.  Cooke,  107  U.  8. 
fi  923,  924.  Similar^,  if  the  statute  549;  Thompson  v.  ?errine,  103  U.  S. 
under  which  the  bonds  are  issued  ro-  806;  Joneaboro  r.  Cairo 4 St.  L.  R.  Co., 
quires  periodical  records  of  the  in-  110  U.  S.  192;  Thomson c.  LeeCounty, 
debtodneaa  of  the  munidpality  to  be  3  Wall.  (U.  S.)  327;  Carroll  County  e. 
made  which  ahould  be  open  to  the  in-  Smith,  111  U-  S.  660;  Oileans«.  Flatt, 
spection  of  the  public  at  all  tJmes,  a  99  U.  S.  676;  Cass  County  v.  QlUett, 
purchaser  of  the  bonds  for  value  and  100  U.  B.  580;  ante,  (  896. 
before  maturity  is  charged  with  the 
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cites  a  prior  adjudication  of  all  the  facts,  the  point  is  reached  bey<md 
which  the  purchaser  of  the  bonds  is  not  obliged  to  go.  Giving  full 
force  to  the  distinction  between  the  action  of  the  general  and  special 
officers,  there  must  be,  even  in  respect  to  the  latter,  some  point  in 
the  line  of  inquiry  beyond  which  a  par^  dealing  in  the  bonds  is 
not  bound  to  go  in  his  investigations  as  to  their  authority  to  rep- 
resent the  municipality,  and  that  point  is  reached  wh^i  an  appoiafc- 
ment  in  due  form  is  found  made  by  the  appointing  tribunal  named 
by  the  statute.' 

Although  the  principles  of  estoppel  laid  down  by  the  Supreme 
Court  of  the  United  States  have  not  been  uniformly  adhered  to  or 
followed  by  the  courts  of  the  States,  decisions  are  to  be  found  in 
many  States  showing  the  acquiescence  and  assent  of  the  local  ju- 
diciaries to  the  rule  adopted  by  the  Federal  courts.' 

§  927.  Vben  Offlow  will  be  dsemsd  to  havo  Anthorilr  ta  nuka 
Eedtal.  —  It  would  seem  that  the  criterion  by  which  to  determine 
whether  a  recital  is  made  by  a  person  having  authority  to  bind  the 
municipahty  is  that  the  officers  executing  the  bonds  containing  the 
redtal  should  by  statute  be  vested  with  authori^  connected  with 
or  growing  out  of  the  discharge  of  the  ordinary  duties  in  the  exe- 
cution and  issuance  of  the  bonds,  to  ascertain  and  determine  die 
facts  recited  to  have  occurred  before  the  bonds  were  issued ;  —  not 

>  Andes  v.  Elv,  158  U.  S.  312,  325;  bod  County,  56  Mias.  115,  123;  Abw- 
infra,  {938.  Sm  also  Montclair  v.  deen  v.  Syku,  59  Misa.  236;  Coler  ». 
SamsdeU,  107  U.  8.  147,  168;  Be^  Santa  Fe  County,  6  N.  Mex.  SS;  Coler 
nard's  Township  v.  Morrison,  133  U.  v.  Dwight  School  Township,  3  N.  Dak. 
8.  523,  627.  249-    FWe  v.  B&ruM  School  Dist.,  4 

■  The  principles  of  estoppel  as  laid  N.  Dak.  30;  Klamath  Falls  v.  Sachs, 
down  by  the  Supreme  Court  of  the  35  Ore^.  325;  Coler  v.  Rhoda  School 
United  States  are  approved  and  fol-  Township,  6  3.  Dak.  040;  Johnson  CS^ 
lowed  by  State  courts  m  the  foUowing  v.  Charieatoa,  C.  A  C.  R.  Co.,  lOOTenn. 
caaea:  Heyer  v.  Brown,  65  Cal.  583,  138;  Nolan  County  n.  State,  83  Tex. 
Cripple  Creek  v.  Adams,  36  Colo.  320;  182,  195^  Tjder  v.  Tyler  Building  A*- 
Slutts  V.  Dana  (Iowa),  100  N.  W.  boc,  99  Tex.  6;  86  8.  W.  Rep.  7S0, 
Rep.  794;  State  v.  Wichita  CountJ,  rev'g  (Tex.  Ov.  App.)  82  S.  " 
"T   Kans,   494'    South  Hutchinson  d.   Hep.  1066;  Caaa  Coun^  «    """ 


Barnum,  63   kan.   872;  School  Dist.  County,  26  Tex.    Qv.  App.   52,  57; 

No.    40    V.     Gushing,    8    Kan.    App.  Lynchburg  v.  Slaughter,  75  V».  67,  63. 

728;    Augusta  Bank  v.  Augurta,  49  In  AInfiama,  if  by  statute  the  bonds  of 

Me.  607;   Deming  o.  Houlton,  64  Me.  a  corporation  are  declared  to  "haveaO 

254;    Lane  e.  E^ibden,  72  Me.  364;  the  properties  and  protection  of  eom- 

Shurtleff  r.  Wiscaaset,  74  Me.  130,  137;  mercial  paper,"  recitals  on  the  face  of 

Cedar   Springs   v.    Schlich,    81  Mich,  the  bonds  that  they  are  issued  in  ao- 

406;   Gibbs    v.    School    District    No.  cordance  with  and  by  virtue  of  acts  of 

10,    88  Mich.  334;    Grant  r.    Reno,  the  legislature  estop  the  munidpdity 

107   Mich.    400,    414;    Tbompson   «.  from  setting  up  as  a  defence  as  agunst 

Mecosta,  127  Mich.  522;    Bchmid  v.  a  bona  ;i<le  purchaser  for  value  that  ndi 

Frankfort,  131  Mich.  197:    Fulton  v.  bonds  were  in  fact  issued  for  an  unan- 

Riverton,  42  Minn,  395;   Vieksburg  v.  thorised   purpose  and   were   therefore 

Lombard,  51  Miss.  126;  Cutler  t>.  Madi-  void.    Brewton  v.  Spita,  106  Ata.  229. 
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merely  for  themselvea,  as  the  ground  of  their  own  action  in  issuing 
the  bonds,  but  equally  as  authentic  and  final  evidence  of  their  ex- 
istence for  the  information  and  action  of  all  others  dealuig  with 
them  m  reference  to  it'  Although  this  criterion  would  seem  to 
imply  that  some  express  or  specific  power  to  decide  the  fact  recited 
in  the  bonds  is  essential  to  the  authori^  of  the  officers  making  the 
redtal,  yet  the  decisions  of  the  Supreme  Court  of  the  United  States 
have  never  required  any  statutory  enactment  of  this  nature.  It  is 
sufficient  if  the  duty  is  placed  upon  the  municipal  officers  to  issue 
the  bonds  in  the  event  of  a  compliance  with  the  condition  prece- 
dent without  any  other  authority  being  conferred  upon  them  to 
decide  the  tact  recited  than  such  as  is  contained  in  a  proviso  or 
condition  attached  or  annexed  to  their  power  to  act.  Thus,  in  the 
first  case  which  came  before  the  Supreme  Court,*  the  statute  im- 
posed the  duty  on  the  county  commissioners  to  subscribe  to  the 
stock  of  a  railroad  and  issue  county  bonds  in  payment  thereof,  if 
a  majority  of  the  qualified  voters  of  the  county  should  vote  for  the 
same.  It  does  not  appear  that  any  other  auUiority  was  conferred 
upon  the  county  commissioners  to  determine  whether  the  vote  had 
been  had,  yet  the  court  held  that  the  decision  of  the  question  whether 
or  not  the  election  had  been  properly  held,  and  a  majority  of  the 
votes  of  the  county  had  been  cast  in  favor  of  the  subscription,  was 
not  to  be  determined  by  the  court  collaterally  in  an  action  upon 
bonds  or  coupons,  but  by  the  board  of  commissioners  as  a  du^ 
imposed  upon  it  before  making  the  subscription.  The  court  pointed 
out  that  the  statute  made  it  the  duty  of  the  sheriff  to  give  the  notices 
of  election  for  the  day  mentioned,  and  then  declared  that  if  a  ma- 
jority of  the  votes  given  should  be  in  favor  of  the  subscription, 

'  Toledo  Nortbem  Bfuik  e.  Porter  ever  (Usputed,  but  upon  the  ascertain- 

TowiiatupTn.,lIOU.  8.  608, 616;Sut-  meat     and     detenninatioa     of     their 

lis  V.  Lake  County,  147  U.  S.  230,  existence  by  the  officers  or  body  desig- 

235;  8.  c.  «upra,  {f  923,  924.    In  Dixon  nated  by  law  to  issue  tbe  bonds  upon 

County  V.  Field,  111  U.  S.  83,  93,  Jus-  such    a    oontingenejr.      This    becomes 

tice  Matthana  said  with  reference  to  vecv  plain  when  we  suppose  tbe  case  of 

the  authority  of  an  officer  to  decide  a  sucn  a  power  gmnted  to  issue  bonds, 

fact  and  recite  his  decimon:  "But  it  upon  the  existence  of  a  state  of  facta 

still  remains  tliat  there  must  be  au-  to  be  ascertained  and  determined  by 

thority  vested  in  the  officers,  by  law,  as  some  persons  or  tribunal   other  than 

to  eacn  Qecessaiy  fact,  whether  enum-  those  authorized   to  issue  the  lionds. 

eiated  or  non-enumerated,  to  ascertain  In  that  case,  it  would  not  be  contended 

and  detennine  its  existence,  and  to  that  a  recitsil  of  the  facts  in  the  instru- 

guarantee  to  those  dealing  with  them  ment  itself,  contrary  to  the  finding  of 

tbe  truth  and  conclusiveness  of  thdr  those  chaiged  by  law  with  that  duty, 

admissions.    In  such  a  case  the  mean-  would  have  any  legal  effect." 


upon  the  existence  of  certain  facts,  to   tupro,  {}  905,  S06,  907. 
be  ascertain^  and  detemiined  wlien- 


ing  of  the  law  granting  power  to  issue        '  Knox   County   v.    Aspinwall,   21 
bonds  is  that  they  may  be  issued,  not  How.  (U.  S.)  639.    Ah  to  this  caae,  see 
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the  county  board  should  subscribe  for  the  stock.  The  right  of  die 
board  to  act  in  the  execution  of  the  authority  was  based  upon  the 
fact  that  a  majority  of  the  votes  had  been  cast  in  favor  of  (he  sub- 
scription, and  to  have  acted  without  first  ascertaining  it  would 
have  been  a  clear  violation  of  du^,  and  the  ascertainment  of  the 
fact  was  necessarily  left  to  the  inquiry  and  judgment  of  the  boerd 
itself,  as  no  other  tribunal  was  provided  for  the  purpose.  The 
board  was  one  from  its  organization  and  general  duties  fit  and  com- 
petent to  be  the  depository  of  the  trust  confided  to  it.  The  persons 
composmg  it  were  elected  by  the  county,  and  it  was  fully  invested 
with  the  hi^est  functions  concerning  its  police  and  fiscal  ioterests. 
Hence,  although  the  decision  of  the  board  might  not  be  conclu- 
sive in  a  direct  proceeding  to  inquire  into  the  facts  preceding  the 
execution  of  the  power  and  before  the  rights  and  interests  <^  third 
parties  had  attadied;  yet,  if  the  authority  had  been  executed,  the 
stock  subscribed,  and  the  bonds  issued,  and  in  the  hands  of  innocent 
holders,  it  was  too  late,  even  in  a  direct  proceeding,  to  call  it  in  ques- 
tion. Much  less  could  it  be  called  in  question  to  the  prejudice  of 
a  bona  fde  holder  of  the  bonds  collaterally  in  an  action  upon  the 
bonds  or  coupons.  The  principles  of  this  decision  have  been  steadily 
adhered  to  and  applied  by  the  Supreme  Court  of  the  United  States 
and  must  be  accepted  as  die  settled  rule  of  law  of  that  court.'    The 

>  BiaseU  v.  Jefieraonville,  24  How.  212;    Sioux  Gty  Independent  School 

(U.  SO  287;   Omnd  Chute  t.  Wmeg&r,  Dist.  v.  Rew,  111  Fed.  Rep.  1 ;  Wetnll 

IS  WaJl.  (U.  S.}  35£,  371;   St.  Joeeph  t>.  Paducah,  117  Fed.  Rep.  647;  Reea 

Township  v.  Rogers,  16  WaU.  (U.  8.)  o.  Olmsted,  136  Fed-  Rep.  296:  PUtt 

644,  666;   Coloma  v.  Eaves,  02  U.  S.  e.  Hitchcock  Countjr,  139  Fed.  Rep. 

484;  VeaioeK.  Murdock,  92U.  S.  494;  929. 

Maroy p. Oswego, 92 U.S. 637;  Douglas         In  order  that  ofBcera  or  boards  of 

County  Com'iB  -n.  Bolles,  94  U.  B.  202;  municipalities  may  have  power  to  oiake 

Johnson  County  t>.  Januarr,  94  U.  S.  findings  and  recitals  in  bonds  it  is  not 

202;    Daviess  County  v.  Huidekoper,  necessary  tbat  the  statutes  expremhr 

98  U.  S.  OS;  Grenada  County  v.  Biog-  (»nfer  upon  such  officers  or   Doanu 

den,  112  U.  S.  261;  Or^on  v.  Jennings,  power  to  make  such  findings  and  re- 

119  U.  8.  74,  92;   Livingston  County  v.  citala.     The  fact  is,  as  stated  hy  the 

Pint  Nat.  Bank,  128  U.  8.  102,  127;  Suprenie  Court  of  the  United  Statei, 

Bernards  Townsbip  v.  Morrison,   133  that  "such  express  direction  aad  an- 

n.  S.  £23;  Philadelphia  Provident  Life  thority  are  seldom  found  in  acta  pfo- 

ft  Tnist  Co.  V.   Mercer  County,    170  viding  for  the  issuing  of  bonds."    On 

U.  6.   693,  601 ;  Tulare  Irtig.  Dist.  ».  this  point  the  Supreme  Court  in  Bo^ 

fflnpard,    1S6    U.    3.    1,  21;    Stanly  uards  Township  v.  Morrison,  133  U.  a 

County  r.  Coler,  190  U.  S.  437,  447;  523,  627,  eaysr 

Cadillac  V.  Woonaocket  Inst,  for  Sav.,        "It  were  useless  bi  refer  to  the  bag 

58   Fed.   Rep    935;     Uontpelier  Nat.  listof  cases  in  which  recitals,  like  these. 

Life  Int.  Co.  v.  Huron  Board  of  Edu-  have  been  held  sufBcient  to  austMO 

catjon,  62  Fed.  Rep.  778;  West  Plains  bonds  In  the  hands  of  bona  fide  holders. 

Tp.  «.  Sage,  69  Fed.  Rep.  943;  Brattle-  It  is  urged  that  these  commiasioDeta 

boro   Sav.   Bank   *.   Hardy   Tp.,   98  were  not  elected  by  the  people;   that 

Fed.  Rep.  £24;    Miller  s.  Perns  Irr.  they  were  not  the  general  oScera  of 

Dist.,  99   Fed.   Rep.   143;    Rondot  p.  the  tewnship,  but  were  special  officers 

Rogcra  Township,  99  Fed.  Rep.  202,  appointed    by    the    Circuit    Court  — 
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estoppel  is  claimed  uecesaarily  has  authority  to  recite  its  dedsion 

special  agents,  aa  it  were,  for  the  epe-  whether  the  conditions  detertnined  at 

cific  purpoaa;    Utot  the  glatuto  doea  tut  the  election  exiet«d.    If  they  have  cer- 

in  terms  give  them  atithority  to  determine  tified  to  that  elfect  in  the  bonds,   the 

whiher  &e  preliniinary  conditiont  have  town   ia   estopped   from   asaertiiig,   as 

been  eompli&i  with-   and  that  this  case  against  a  Ixma  fide  holder,  tnat  the  con- 

ie,   ther^ore,    to    dq   diatinguislied   in  ditiona  prescribed  by  the  popular  vote 

these  respects  froai  those  oases  where  were  not  complied  with/     Whatever 

similar  recitals  have  been  held  oondu-  may  be  the  hardships  of  this  particular 

sive.     But  though  not  the  ordinary  case,  to  sustain  the  defences  pressed 

officers  of  the  towoslup,  they  were  tho  would  go  far  towards  destroying  the 

ones  to  whom  by  le^Lslative  direction  market  value  of  munidpat  securities. 

was  given  full  atithonty  in  the  matter  We  see  no  error  in  the  ruling  of  the 

of  issuipg  bonds.    The  oiKaniaation  of  Grcuit  Court,  and  its  judgment  is  tbere- 

townships,  the  number,  coaracter,  and  fore  affinned." 

duties  of  their  various  officers,  are  The  rule  adopted  bv  the  Federal 
matters  of  legislative  control;  and  it  is  courts  appears  also  to  do  followed  in 
not  doubtful  that  officers  appointed  Qibbs  v.  School  Diat.,  88  Mich.  334; 
represent  the  municipality  as  fully  as  Flfwg  o.  Baxnee  School  Dist.,  4  N. 
officers  elected.  When  the  legislature  DaETSO;  Coler  r.  Santa  Fe  Osunty, 
has  deolaied  haw  an  offioer  is  to  be  se-  6  N.  Mex.  88.  In  Coloma  v.  Eaves, 
looted,  and  the  officer  is  selected  in  ao-  92  U.  B.  484,  a.  c.  tupra,  t  909,  a 
oordanoe  with  that  declaration,  his  acts,  statute  authorised  a  subsonptiou  in 
witlun  the  scope  of  the  powers  ^ven  aid  of  a  railroad  and  an  issue  of  bonds 
him  by  the  le^slature,  bind  the  munid-  in  payment  thereof,  but  provided  that 
p«dity.  But  these  special  commission-  the  subeoriptioD  should  not  be  made 
eis  were  not  the  only  officers  of  the  until  the  question  had  been  submitted 
township  whose  acts  gave  currency  to  to  the  voten  of  the  municipaUty,  and 
these  bonds.  If  inquiry  had  been  di-  the  cleric  of  the  municipality  was  re- 
rected  to  the  county  and  township  quired  upon  presentation  of  a  petition 
reoords,  the  affidavit  of  the  township  h>  post  notices  of  an  election,  and  ','if  it 
assessor  to  the  consent  required  nvuld  shaU  appear  that  a  majority  of  all  the 
have  been  found ;  and  on  the  face  of  the  l^al  voters"  of  the  municipality  bad 
bonds  it  appears  that  the  county  olerk  voted  for  a  subscription  "itshallbe  the 
oi  the  county  has  added  his  officifu  oerti-  duty  of  .  .  .  the  supervisor  in  town- 
ficate  to  thur  validity ;  so  that  the  acts  ships  to  subscribe  "  to  the  capital  stock 
of  seneml  as  well  as  of  special  officers  of  the  company  and  also  to  "execute 
and  agents  of  the  township  are  the  to  said  company "  bonds  of  the  town- 
foundation  upon  which  resta  the  valid-  aiup  which  should  be  eu^oed  by  the 
i^  of  these  bonds.  supervisor  and  attested  by  the  clerk. 
"While  it  is  true  that  the  act  does  The  statute  also  provided  that  ths 
itot  in  terms  say  that  these  commis-  clerk  should,  within  ten  days  after  a 
BOneis  are  to  decide  that  all  preliminary  vote,  transmit  to  the  county  clerk  a 
oonditions  have  been  complied  with,  tmnacript  or  statonent  of  the  vote 
yet  such  express  direction  and  author-  given,  and  the  amount  so  voted  to  be 
ity  is  seldom  found  in  acta  providing  subsnibed.  and  the  interest  to  be  paid, 
for  the  issuing  of  bonds.  It  is  enough  In  discusmng  the  question  upon  whom 
that  full  control  in  the  matter  Is  given  the  statute  devolved  the  duty  of  de- 
to  the  officers  named.  In  the  case  of  terrruning  whether  an  election  had  been 
Oregon  o.  Jennings,  119  U.  S.  74,  S2,  had  and  certifying  to  that  fact,  Stronq, 
the  rule  is  thus  stated  by  Mr.  Justice  J.,  said:  "At  some  time  or  other,  it  is 
Biaickford:  'Within  the  numerous  de-  to  be  ascertained  whether  the  directions 
dsions  by  this  court  on  the  subject,  thq  of  the  act  have  been  followed :  whether 
supervisor  and  the  town  clenc,  the^  there  was  any  popular  vote;  or  whether 
being  named  in  the  statute  as  the  offi-  a  majority  of  the  legal  voters  preoent 
cera  to  sign  the  bonds,  and  the  "cor-  at  the  election  did,  in  fact,  vote  in 
porate  authorities"  to  act  for  the  town  favor  of  the  subscription.  The  duty  of 
m  issuing  them  to  the  company,  were  ascertaining  was  plainly  intended  to  be 
the  persona  entruated  with  the  duty  of  vested  somewhere,  and  once  for  aU; 
deciding,    before   issuing   the   bonds,  and  the  only  peiaons  spoken  of  who 


recital  is  claimed  is  one  the  determiaatiDn  of  which  is  oot  en- 
have  U17  duties  to  perform  nspecUng  issue  tlw  bonds  if  the  vote  appeared  to 
the  election,  and  action  consequent  them  to  justify  such  action  under  the 
upon  it,  are  the  town  cierk  aod  the  law.  These  persons  wen  the  super- 
mperviaor  or  other  executive  officer  visor  and  town  clerk.  Thwr  ri^t  to 
erf  the  city  or  town.  It  iBafairpresump-  issue  the  bonds  was  made  dependent 
tion,  therefore,  that  the  l^;iBlatuiB  in-  upon  tiie  appearance  to  them  of  the 
tended  that  those  officers,  or  one  of  performance  of  the  conditionspreoedrait. 
them  at  least,  should  detemiine  whether  It  oertaioly  devolved  upon  some  person 
the  re^uirenients  of  the  act  prior  to  a  or  prasona  to  decide  this  prelimin&ry 
subscnptioD  to  the  stock  of  a  lailroad  question;  and  there  can  be  no  douM 
company  had  been  met.  This  pre-  who  was  intended  by  the  law  to  be  tha 
sumption  ia  atien^hened  by  the  pro-  arbiter." 

viflioas  of  the  twelfth  soction,  which  In  Rondot  v.  Rogers  Townstup,  99 
make  it  the  duty  of  the  clerk  to  traoa-  Fed.  Rep.  202,  212,  the  validity  of  an 
mit  to  the  county  clerk  a  transcript  or  issue  of  township  bonds  was  involved. 
statement,  verified  by  his  oath,  of  the  The  statute  autnoriied  the  towoship, 
vote  given,  with  other  particulars,  in  through  the  township  board,  to  issuo 
case  a  subscription  has  been  voted,  bonds  provided  the  question  be  sub- 
How  is  he  to  perform  this  duty  if  he  mittod  to  a  vote  and  the  issue  be  ap- 
is not  to  conduct  the  election,  and  to  proved  by  a  majority  vote.  No  ex- 
determine  what  the  voters  have  do-  press  autnoHty  was  conferred  on  tbe 
cidedT  If,  therefore^  there  oould  be  ooard  to  decide  any  question,  but  it 
any  obli^^on  rasbng  on  persons  was  held  that  the  board  had  iwiplip.^ 
proposing  to  purchase  the  bonds  pur-  authority  to  make  the  dedsioiL    Ta/t, 

Cirting  to  be  issued  under  such  legis-  J.,  Aid;  "The  board  under  the  special 
tive  authority,  and  in  accordance  act  was  given  authority  to  issue  the 
with  a  popular  vote,  to  inquire  whether  bonds.  It  was  its  duty  to  order  the 
the  provisions  of  the  statute  had  been  special  township  maetmg  in  accord- 
followed,  or  whether  the  condiUons  ance  with  the  written  appucation  of  the 
precedent  to  their  lawful  issue  had  ten  legal  voters  who  were  freeboldera 
been  complied  with,  the  inquiry  must  within  such  township.  It  was,  theie- 
be  ad(h«BBed  to  the  town  clerk  or  ex-  fore,  within  its  implied  authority  to 
ecutive  officer  of  the  municipality,  —  |jbbb  upon  the  validity  of  such  applica- 
to  the  very  person  whose  duty  it  was  tion.  Before  issuing  the  bonds  it  must 
to  ascertain  and  decide  what  wer«  the  decide  whether  tbe  proper  vote  had 
facts.  The  more  the  statute  is  exam-  been  taken  at  the  township  meetii^ 
ined,  tbe  more  evident  does  this  be-  upon  a  notice  property  issued.  As  it 
come.  The  eleventh  section  declared,  was  the  tribunal  to  dedde  these  ques- 
that  if  it  should  appear  that  a  majority  tions,  it  necessarily  had  authoriW  to 
of  the  l^ai  voters  of  the  city,  town,  or  recite  its  decision  in  the  face  01  the 
township  voting,  had  voted  'for  the  bonds." 

subscription,'  the  executive  officer  and  A  statute  vested  the  power  to  issue 

clerk   should    subscribe   and    execute  township  bonds  in  the  township  board 

bonds.     'If  it  should  appear,'  said  the  when    tne    conditions    precedent    bad 

act.     Appear  when?     Why,  plainly,  been  complied  with,  but  did  not  specify 

before  the  subscription  was  made  and  the  manner  in   which  the  townstup 

the  bonds  were  executed;    not  aft«r-  board    should    exercise  its  authority. 

wards.    Appear  to  whomf    In  i^ard  It  was  held  that  the  township   board 

to  ttua,  there  can  be  no  doubt.    Hani-  might  act  in  issuing  the  bonds  Rtber 

festly  not  to  a  court,  after  the  bonds  by  all  of  its  membeiB,  or  by  one  of  its 

have  been  put  on  the  market  and  sold,  members,  or  by  some  townstup  officer, 
and  when  payment  is  called  for,  but  if '  whose   duties   made    it   natiual   ana 

it  shall  appear  to  the  penons  whose  proper  for  bun  to  act  in  such  capacity, 

province  it  was  made  to  ascertain  what  The  bonds  were  nrated  by  the  mper- 

nad  been  done  preparatory  lb  their  visor  and  the  township  tteasuier.   The 

own  action,  and  whose  duty  it  was  to  eourt  declared  that,  isgiming  that  the 


<  Bondot  V.  Baeem  Township,  99  Fed.  Rep.  203,  212. 
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trusted  to  the  officers  making  tlie  bonds,  but  to  other  officers  or  to 
a  different  tribunal,  a  recital  importing  compliance  with  the  law  does 
not  estop  the  municipality  from  taking  advantage  of  the  defence.' 

§  928.  Snfflciency  ol  B«clt«l  to  inyiort  OompUuicB  with  tli«  Law. 
— It  is  not  necessary  that  the  recital  should  enumerate  each  par- 
ticular fact  essential  to  the  existence  of  the  obligation.  A  general 
ttatement  that  the  bonds  have  been  issued  in  conformity  with  the 
law  will  suffice  to  embrace  every  fact  which  the  officers  making  the 
statement  are  authorized  to  determine  and  certify.  A  determino' 
iion  and  atatemeni  aa  to  the  whole  aeries  of  facta,  where  more  than 
one  is  involved,  is  a  determination  and  certificate  as  to  each  ea- 
seotial  particular.^  A  strict  rather  than  a  liberal  yet  not  un&ir 
construction  is  to  be  appUed  to  the  language  of  the  recitab,  and 
such  construction  ought  to  be  the  rule  when  it  is  proposed  by  mere 
recitals  upon  the  part  of  the  officers  of  the  municipal  corporation 
to  exclude  inquiry  as  to  whether  bonds  issued  in  its  name  were 
made  in  violation  of  the  Constitution  and  of  substantial  provi- 
fflons  of  statute  of  which  all  must  take  notice.    Numerous  cases 

■upervisor  and  treasurer  had  the  aa-  issue,  the  authoritiea  of  a  town  within 

thority  of  the  board  to  execute  the  the  countjr  made  an  issue  of  bonda  pui^ 

bonds,  the  board  was  bound  by  the  re-  suant  to  the  statute.    It  was  held  that 

citala   contained   therein.      Rondot   v.  the  question  whether  the  county  com- 

Rogers  Township^  90  Fed.  Rep.  202,  misnonen   liad    been    authorised    by 

212.     Tajt,  J.,  Bald:    "If  the  fact  was  vote  to  subscribe  to  the  stock  of  the 

that  the  board  directed  the  executive  companjr  was  not  entrusted  to  the  de- 

officera  to  ^2n  the  bonds  on  its  behalf  tenmnation  of  the  officers  of  the  town, 

and  they  did  so,  the  binding  effect  of  and  that  the  recitals  in  the  township 

tlie  bonds  and  their  recitals  on  the  bonds  importing  compliance  with  the 

township  board  is  none  the  less  be-  law  did  not  estop  the  township  from 

cause  the  agency  of  the  supervisor  and  conteating  the  t>onds  upon  the  ground 

treasurer  for  the  board,  is  not  as  fully  that  inasmuch  as  the  county  commis- 

•et  forth  aa  might  be  on  the  face  of  sioneiB   had   Bubscribed   the   township 

the  bonds.  ...  If  the  fact  be  that  the  authorities  had  no  power  to  make  a 

board  directed  the  execution  of  the  aubscription. 

bonds  as  thev  were  executed,  the  re-  ■  Dixon  County  v.  Field,  111  U.  S. 
dtals  on  the  face  of  the  bond  are  to  be  83,  83.  See  also  CcMnanehe  Coun^  v. 
given  as  fuU  effect  as  if  made  in  tenns  I«wis,  133  U.  8.  198,  206,  207.  Gen- 
Dy  the  board  itself."  eisl  recitations  ooveriog  ^rticular 
'  In  Northern  Banke.  ForUrTown-  facts  have  been  ^ven  lilra  effect  as  a 
ship,  110  U.  S.  60S,  the  towns  of  a  special  eniimeiation  of  such  facts, 
coun^  were  authorized  to  subscribe  Dixon  County  e.  Field,  111  U.  S.  83, 
in  aid  of  railroads  and  to  issue  92,  94;  King  v.  Superior,  117  Fed. 
bonds  in  payment  of  the  subscription  Rep.  113,  118)  Mumcipsl  Tr.  Co.  v. 
only  in  the  event  that  the  com-  Johusou  (Mj,  lia  Fed.  Rep.  4fi8,  466; 
missoners  of  the  county  had  not  been  Marcy  v.  Oswego,  02  U.  S.  637;  Hum- 
authorized  by  vote  to  subscribe  to  boldt  Tp.  v.  Long,  92  U.  S.  642.  But 
the  capital  stock  of  the  company  on  specific  or  n)Mial  redtals  as  to  ttta-. 
behalf  of  their  respective  oountiee.  tUtuiiontd  debHimit  given  an  effect  not 
An  issue  of  bonds  was  made  by  county  given  to  general  recitals.  Gunnison 
commissionera  pursuant  to  vote.  County  t>.  Rollins,  173  U.  S.  266;  8.  Q. 
Thereafter,  and  ootwithrtanding  such  ntpra,  f  924. 


.dr,yGoogIe 


have  been  determined  by  the  bupreme  Court  of  the  United  states 
in  which  it  has  been  said  that  where  a  statute  confers  power  upon 
a  municipal  corporation  upon  the  performance  of  certain  prece- 
dent conditions  to  execute  bonds  in  aid  of  the  construction  of  a 
railroad  or  for  other  like  purposes  and  imposes  upon  certain  officers 
—  invested  with  authority  to  determine  whether  such  conditions 
have  been  performed  —  the  responsibility  of  issuing  them  when 
such  conditions  have  been  complied  with,  recitab  by  such  officexs 
that  the  bonds  have  been  issued  "inpvravanceof"  or  "in  conform- 
ity imtk"  or  "by  inrhie  of"  or  "by  authority  of"  the  statute,  have 
been  held  in  favor  of  bona  fids  purchasers  for  value  to  import  full 
compliance  with  the  statute  and  to  preclude  inquiry  as  to  whether 
the  precedent  conditions  had  been  performed  before  the  bonds 
were  issued.  But  it  has  been  pointed  out  that  in  all  such  cases  the 
recitab  fairly  imported  a  compliance  in  all  substantial  respects 
with  the  statute  giving  authority  to  issue  the  bonds,  and  the  court 
has  declared  that  it  is  unwilling  to  enbige  or  extend  the  rule,  — 
that  sound  policy  forbids  it.  Where  the  holder  of  a  bond  relies 
for  protection  on  mere  recitals,  they  should  at  least  be  clear  and  un- 
ambiguous la  order  to  estop  |i  municipal  corporation,  in  whose 
names  such  bonds  have  been  made,  from  showing  that  they  were 
issued  in  vioUtion  of  or  without  authority  of  law.'  The  recitab 
found  in  the  bonds  are  usually  to  the  effect  that  the  bond  b  issued 
"in  pursuance  of"  or  "by  vu1;ue  of"  or  "  by  authority  of"  or  "in 
conformity  with"  the  provisions  of  a  statute,  and  there  seems  to  be 
no  diiference  in  the  effect  of  recitab  in  any  of  these  forms.  They  are 
all  deemed  to  imply  that  all  the  provisions  and  requirements  of  the 

■  Ste&mboat^Rock  School  Diat.  t>.  ] 
Stone,  106  U.  S.  183,  186.  In  this  ' 
caae  the  bond  recited  that  it  waa  tion  of  the  State,  required  a  vote  al 
isEnied  "by  authority  of  an  election  of  two-thirds  of  the  qualified  voten  aa  a 
voters  ...  in  conformity  with  tbe  condition  precedent  to  the  exerciae  of 
provinons"  of  a  specified  statute.  The  the  power.  It  was  held  that  tbi* 
court  held  that  this  recital  necessarily  limited  recital  did  not  cMop  the  county 
implied  nothing  more  than  that  tbe  from  denying  the  validity  of  tte 
bonda  were  issued  by  authority  of  the  bonds  on  the  ground  that  the  inue 
electors,  and  that  the  election  was  held  bad  not  been  authorised  by  tbe  requi- 
in  conformity  with  the  statute,  and  that  ute  vote.  Tbe  court  declared  that  this 
it  did  not  necessarily  import  a  eompli-  recital  did  not  even  embody  a  geneial 
ance  with  the  statute  in  other  re-  statement  that  the  bonds  were  issued 
Bpecta  or  the  fundamental  law  of  the  in  pursuance  of  statutes  referred  to, 
Sta,te.  Iq  Carroll  County  v.  Smith,  that  the  utmost  eflect  that  can  be 
111  U.  S.  556,  bonds  in  aid  of  a  rail-  given  to  the  lecitid  is  that  of  a  state- 
road  company  were  issued,  each  bond  ment  that  a  subeiaiption  to  the  capital 
containing  the  following  recital;  "The  stock  of  the  railroad  oompanjr  waa  »u- 
above  mentioned  sum  being  part  of  a  thorised  by  the  statutca  mentioned  and 
subscription  to  the  capital  stock  of  the  that  the  sum  mentioned  in  the  boada 
G.  C.  and  B.  R.  Co.  authorized  by  tbe  was  port  of  it. 
following  styled  acta  of  the  State  of 
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recited  act  have  been  met  and  satisfied,  and  thej  import  a  com- 
pliance with  the  statute,'  which  they  recute  aa  authority  for  making 
the  issue.'     If  a  recital  imports  compliance  with  a  specified  statute, 

'  Steunboftt-Roek    School  Diat.  v.  l&w,  and  that  nothiiig  lemained  to  be 

Stone,  106  U.  S.  1S3,  186.  done  which  was  esHntial  to  the  lia- 

"In  purtuanec  of"  a  recited  rtatuto  bility  of  the  town  thereon.    American 

b  hOd  to  import  a  compliance  with  the  Life  Ina.  Co.  t>.  Bruce,  105  U.  8.  328. 

law  under  which  the  bonds  were  issued.  See  also  Piatt  v.  Hitchcock  County, 

Knox  County  v.   Aapinwall,  21   How.  139  Fed.  Rep.  929.     "In  pwtuance  to 

g.   S.)   539,   &4fi;     Uoran   t>.    Miami  the  vote  of  the  electoia  of  Anderson 

unty,  2  Black  (U.  S.},  722;   Meicer  Sept.  13,  1869,"  held,  to  be  equivalent 

County  v.  Hackett,  1  WalL  (U.  S.)  83;  to  a  statement  that  the  vot«  was  law- 

Mondair  v.  Ramsdelt,  107  U.  S.  147,  ful  and  regular  in  fonn  and  such  aa  the 

158;    Bernards  Township  v.  Morrison,  law  then  m  force  required  in  reapect  to 

133  U.  S.  523.  prior  notice.    Anderson  County  «.  Beal, 

"In  accordance  wilh"  a  vote  of  the  113  U.  8.  227.  "  Under  authority  of"  a 
electors  at  an  election  "in  aeeordanee  recited  statute  held  to  estop  a  town 
with"  a  specified  statute,  hdd  to  be  a  from  denying  the  validity  of  its  bonds 
sufficient  recital  to  show  that  the  on  the  ground  that  they  were  issued 
{woper  election  was  held  and  the  proper  prior  to  the  completion  of  a  portion  of 
vote  given.  Cobma  v.  Eaves,  92  U.  S.  the  i^lroad  which  was  required  to  be 
484;  a.  c.  tupra,  J  909.  "By  virtue  of  constructed  and  completed  oefoie  their 
and  tn  aeeordartee  wilh  an  act  of  the  iwue.  Oregon  v.  Jennings,  119  U.  8. 
legislature"  and  "in  purtuance  of  and  74.  "In  purtuance  of  an  act  of  the 
tn  accordance  writh  a  vote  of  a  majority  legislature  and  ordinances  of  the  city 
of  the  qualified  electors"  held  to  im-  council  passed  in  pursuance  thereof 
port  comphance  with  the  law.  John-  imports  not  only  compliance  with  the 
eon  County  v.  January,  94  U.  S.  202;  act  of  the  l^ialature,  but  that  the  ordi- 
Comanche  County  o.  Lewis,  133  U.  S.  nances  of  the  city  council  are  in  con- 
198,  206.  "In  purtuanee  of  and  in  ao-  formity  with  the  statute.  Evansville 
cordanM  uritA"  an  act  of  the  legislature,  v.  Dennett,  161  U.  S.  434,  442.  Insiv- 
Aeld  to  import  oompliance  with  the  ing  its  opinion  in  the  EvajievHie  Ca»e 
requirements  of  the  statute  with  refer-  the  court  also  says  (p.  443) ; 
ence  to  the  regularity  and  sufBciency  of  "As,  therefore,  the  recitals  in  the 
an  election  thereunder.  Humboldt  bonds  import  compliance  with  the 
Township  ».  Long,  92  U.  S.  642.  "By  city's  charter,  purchasers  for  value, 
virtus  of  and  in  accordance  wilh"  an  act  having  no  notice  of  the  non-perfonn- 
of  the  l^islature,  and  in  "pursuance  of  ance  of  the  (»nditions  precedent,  were 
and  in  accordance  with  the  vote  of  three-  not  bound  to  go  behmd  the  statute 
fifths  of  the  legal  voters  of  the  town-  conferring  the  power  to  subscribe,  and 
ship"  hM  to  Be  a  determination  not  to  ascertain,  by  an  examination  of  the 
only  of  the  result  of  the  popular  voto,  ordinances  and  records  of  the  citv 
but  that  all  the  facts  existed  which  the  council,  whether  those  conditions  baa, 
statute  required  in  order  to  justify  the  in  fact,  been  performed.  With  such  re- 
issue of  the  bonds.  Marcy  v.  Oawego,  dtala  before  them  they  had  the  right  to 
92  U.  S.  637.  "  In  conformity  with  Ihe  assume  that  the  circumstances  existed 
vole  of  the  electors  of  said  county  cast  which  authorized  the  city  to  exercise  the 
at  an  election"  held  to  be  sufficient  authority  ^ven  by  the  legislature." 
authentication  of  the  holding  of  an  This  aecision  of  the  Supreme  Court 
election  to  protect  a  bona  fide  holder  for  of  the  United  States,  made  upon  great 
value.  Warren  County  n.  Harcy,  97  deliberation,  and  overruling  prior  de- 
U.  S.  96.  datons  of  the  Circuit  Court  of  Appeals 

"By  trfrtus  of"  specified  statutes  fol-  of  the  Seventh  Circuit,  is  apecially  im- 

lowed  oy  a  statement  certifying  that  a  portant  aa  showing  that  the  bona  fide 

special  election  was  hcjd  at  which  a  nolder  waa  protected  by  the  recitals  in 

majority  of  the  legal  voters  voted  for  a  the  bonds,  and  was  not  bound  to  take 

■UMcription    to    a    railroad    "and   to  notice  of  or  eoneuU  the  ordinaneee  and 

issue  bonds  of  said  township  therefor,"  reeordM  of  the  city  council  even  though 

hdd,  to  be  representations  and  to  im-  Iheee  uws  tpecifuxiHy  mentioned  in  Ae 

port  to  the  public  that  the  bonds  were  bonds. 

Issued  in  all  respects  in  confonnity  to  In  Tulare   Irr.    Dist.  v.   Shepard, 
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and  such  statute  declares  that  the  subscription  shall  be  made  and 
the  bonds  issued  in  every  respect  subject  to  the  provi^ons  of  an 
earlier  statute,  the  recital  of  the  later  statute  also  imports  com- 
pliance with  the  provisions  of  the  earlier  act' 

§  929.  Of  Eedtal  m  KaawtUl  to  Kgtoppol.  —  It  has  been  urged 
that  municipal  bonds,  negotiable  in  form,  having  been  executed 
and  issued  by  those  whose  duty  it  ^as  to  execute  and  issue  them, 
whenever  that  could  be  rightfully  done,  the  municipality  ia  estopped 
by  the  mere  fact  of  their  negotiability  and  their  issuance  by  the 
proper  authorities  from  pleading  their  invalidity  as  between  it  and 
a  bona  fde  purchaser  for  value  without  regard  to  the  existence  of 
any  recital.  Some  of  the  earlier  decisions  have  used  language 
which  appears  to  support  this  view,  as,  for  instance,  cases  in  which 
it  has  been  declared  that  a  recovery  on  municipal  bonds  is  justified 
under  the  rule  that  when  a  corporation  has  power  under  any  cir- 
cumstances to  issue  negotiable  securities,  the  bona  fide  holder  has 
a  right  to  presume  that  they  were  issued  under  the  circumstances 
which  gave  the  requisite  authority,  and  that  they  are  no  more 
liable  to  be  impeached  for  any  infirmity  in  the  hands  of  such  a 
holder  than  any  other  commercial  paper.'     Although  this  language 

186  U.  S.  1,  19,  Ur.  Justice  Peckham,  quirements  of  an  act  of  1857.    The  act 

BpeakinK  of  the  sufficiency  of  recitals,  of  1857  declared  that  Bubsoriptions  in 

said;    'A  recital  aa  dii«cted  by  the  ud  of  railroads  should  be  made  in  every 

statute  that  the  bond  was  issued  by  the  respect  subject  to  the  provisiottB  and 

authority  of  the  statute,  and  also  pur-  reatrictions  of  an  act  of  1849.     It  was 

auant  to  the  provisions  thereof,  and  in  held  that  the  recital  of  the  act  of  1857 

accordance  with  the  vote  of  the  quali-  neceseaiily   imported   compliance  with 

fied  electors,  was   a   statement   upon  the  provisions  of  the  act  of  1849. 
which  a  purehaser  would  have  the  nght        '  Oelpcke  v.  Dubuque.  1  Wall.  (V. 

to  rely,  and  to  aaeume  theref rom  that  S.)    175,    203;     Harshall    County    v. 

all  pnor  acta  necessary  to  be  done  to  Sehenck,  5   Wall.   (U.   SO    772    784; 

give  the  bond  validity  had  been  done,  Lexington  v.  Butler,  14  WalL  (U.  S.) 

because  otherwise  the  bond  would  not  282,  296;  Huron  v.  Second  Ward  Sav. 

be  issued  under  the  authoiity  and  pur-  Bank,  86  Fed.  Rep.  272,  279;   30  C 

Buant  to  the  provisions  of  an  act  wtuch  C.  A.   3S,    46;     Rollins  v.  Guimison 

provided  for  certain  things  to  be  done  County,  26  C.  C.  A.  91,  98;    80  Fed. 

when  they  were  not  done  in  the  par-  Rep.  692,  699;  49  U.  8.  App.  399;  s.  c. 

ticular  case  in  hand."  173  U.  S.  265 ;  Evansville  t>.  Dennett, 

"Tosay  that  a  thing  is  done 'undsr  161    U.    S.    434,     443,    446;    Chaffee 

and  by  the  authority'  of  a  statute  re-  County  v.  Pott«r,  142  U.  S.  355,  363, 

ferred  to  is  equivalent  to  saying  that  it  364;    Pierre  v.  Dunscombe,  106  Fed 

H  done  in  conformity  with  it  and  au-  Rep.  611,  617;  45  C.  C.  A.  499;  Quio- 

thoiized  by  it"     Per  Smereru.  D.  J.,  Ian  v.  Green   County,   167  Fed.   Rep. 

in  Risley  v.  Howell,  64  Fed.  Rep.  453,  33.     In  Lexington  v.  Butler,  14  WalL 

457,   dtW  Stoddard  *.  Chambers,  2  (U.  B.)   282,  296,  Mr.   Justice  aifford 

How.  (U.  S.)  284,  317.  mid:    "Admitted,  as   it  is,  that  the 

'  In  (Stizens'  Sav.  &  Loan  Assoc,  r.  corporation    defendants    (the    city   of 

Perry  County,  166  U.  8.  692,  697,  rail-  Lexin^n}    possessed    the    power   to 

road  aid  bonds  issued  in  1870  r«dtcd  BubBcnt)e  for  the  stock  ana  to  inue 

that  they  were  issued  under  the  au-  the  bonds,  it  is  dear  that  the  plaintiff 

thority  and  in  accordance  with  the  re-  ia  entitled  to  recover  upon  the  merits. 
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is  to  be  found  in  deciaions  of  the  Supreme  Court,  the  contentioa 
that  an  estoppel  exists  irreapective  of  any  Teeiial  in  the  bonds  has 
been  denied  by  the  court,  at  least  in  cases  where  there  was  no  general 
powcT  to  issue  negotiable  bonds,  and  where  the  bonds  were  issued 
under  a  special  power  to  be  exercised  only  upon  certain  specified 
conditions  precedent  In  such  cases  the  mere  fact  that  the  bonds 
have  been  issued  and  are  in  form  negotiable  securities,  in  the  ab- 
sence of  recitab,  only  raises  at  most  a  presumption  that  they  have 
been  made  and  delivered  in  compliance  with  the  terms  of  law;  such 
presumption,  where  there  is  no  recital,  is  not  conclusive,  and  the 
municipality  is  not  estopped  from  attacking  the  validity  of  the 
bonds  even  as  against  one  who  bought  in  actual  ignorance  at 
the  true  &cts.' 

S  930.  Bstoppel  by  Bedtal  AvalUble  only  to  Bona  Tlda  Purchaaen. 
—  The  estoppel  which  arises  from  the  fact  that  the  person  ap- 
pointed by  law  to  certify  that  the  preliminary  requisites  to  en  issue 
of  municipal  bonds  have  been  complied  with,  have  so  certified, 
only  operates  in  favor  of  the  holder  who,  on  the  strength  of  the 
certificate  contained  in  the  recital,  pays  his  money  for  the  bonds 
without  notice  of  the  defect  or  irregularity.  It  is  only  a  bona  fide 
purchaser  for  value  who  is  entitled  to  take  advantage  of  the  estoppel. 
Hie  Supreme  Court  of  the  United  States  has  never  held  that  the 


corporation  hu  power  under  any  cir-  that  the  county's  defence  w&b  avail- 

ctunatanCM  to  issue  negotiable  securi'  able  to  it.    But  if  Keneral  or  full  power 

tiea,  the  bona  fide  holder  has  a  right  to  to  issue  ntgotiable  bonds  has  been  con- 

presume  that  they  were  issued  under  ferred,  es,  for  exunple,^wer  to  issue 

the  circumHtancea  which  gave  the  req-  such  bonds  "for  municipal  purposes," 

uiate  authority,  and  tliat  they  are  no  and  bonds  have  been  authorued  to  be 

more  liable  to  be  impeached  for  any  issued  and  sold  by  the  proper  authori- 

inflnuity  in  the  hands  of  such  a  holder  ties,  and  they  are  duly  executed  under 

than   any   other   commercial    paper."  the  corporate  seal  by  the  proper  offi- 

See  also  remarks  of  Mr.  Justice  Bradley,  cers,  and  sold  and  delivered,  so  that  the 

as  to  necessity  of  recital,  and  true  factum  of  the  bonds  is  complete,  why 

meaning  of  previous  decisions  in  Co-  should  not  the  innocent  purchaser  for 

loma  V.  Eaves,  92  U.  S.  4S4,  403;  s.  c.  value    be    protected    like    any    other 

tvpra,  i  924.  holder  of  commercial  paper,  apd  why 

>  Buchanan  ff.  litohfield,  102  U.  S.  should  tuoh  purchaser  be  denied  protec- 

278;    Merchants'   Excb.  Nat.  Bank  v.  tionasagEunst  defences  of  irhich  he  had 

Bergen  County.  115  U.  S.  384;   Daviess  no  notice  because,   and  only  because. 

County  V.  Dicldnson,  117  U.  S.  657;  his  bonds  contain  no  recital T  Thesub- 

Oeiman    Savings    Bank    v.    Franklin  iect  rrauires  further  conmdcration  be- 

Gounty,  128  U.  3.  £26;   Gtiiens  Sav.  fore  affirming  that  the  cases  actually 

&  Loan  Assoc,  v.  Perry  County,  15d  establish  that  in  such  case  such  a  pur- 

tJ.   S.   692,    701;    Quinlan  v.   Oreen  cbaser  is  not  entitled   to  imtnunilr 

County,  205  V.  S.  410,  419;  Mercer  ag^nstdefencM  of  which  he  is  ignorant. 

County  «.  Provident  Life  &  Tr.  Co.,  aa,  for  example,  want  or  failure  of  ooo- 

72  Fed.  Rep.  623,  632 ;  Green  County  ndemtion  or  the  like. 
V.  Shortell,  116  Ky.  108.     In  Marsh  v. 
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defect  or  in-^ukri^,  if  it  is  such  aa  to  constitute  a  defence,  could 
not  be  set  up  by  the  maker  of  the  bonds,  where  the  suit  upon  them 
was  brought  by  one  who  had  not  paid  vahie  for  them,  or  who  had 
notice  of  the  defect  or  irregularis,  whether  the  bonds  contained 
a  redtal  or  not'  The  effect  of  recitab  in  myoidpal  bcrnds  is 
like  that  given  to  words  of  negotiability  in  a  promisaoiy  note. 
They  simply  relieve  the  paper  in  the  hands  of  a  bona  fide  holder 
tiom  the  burden  of  defences  other  than  the  lack  of  power  grow- 
ing out  of  the  original  issue  of  the  paper  and  available  as  against 
the  immediate  payee.'  As  a  correlative  to  the  rule  that  recitals  in 
municipal  bonds  are  concluave  in  tavar  of  a  bona  fide  botdo'  that 
conditions  precedent  to  their  issue  required  by  statute  and  sub- 
ject to  the  determination  of  the  municipal  officers  have  been 
fully  complied  with,  a  purchaser  of  municipal  bonds  is  charged 
leiih  notice  of  the  terms  of  the  recitals  contained  therdn,  and  if 
these  recitals  disclose  any  Ulegali^  in  the  issue  of  the  bcmds, 
he  takes  the  bcmds  subject  to  defmces  of  the  municipatlty  based 
thereon.* 

§  d31.  Who  are  Bona  nde  Bold«ra.  — The  questitHi,  Who  are 
bona  fide  holders  of  municipal  bonds,  and  entitled  to  invoke  tfte 
protection  of  the  law  merchant  f  is  to  be  determined  by  the  prin- 
ciples which  are  applied  in  the  case  of  other  negotiable  instruments, 
and  an  extended  discussion  of  the  subject  is  inappropriate  and 
unnecessary  here.  Some  mention,  however,  may  be  made  of  the 
decisions  which  have  been  rendered  in  actions  upon  municipal 
bonds.  That  the  holder  of  a  municipal  bond  is  entitled  to  the  pro- 
tection, which  is  afforded  by  its  negotiability,  is  established  •prima 
facit  by  the  prodvction  of  the  bond  itself,  on  the  principle  that 
the  holder  of  a  negotiable  instrument  is  presumed  to  have  taken 
it  before  maturity  for  value  and  without  notice  of  defence.*  If, 
however,  it  is  shown  that  the  instrument  produced  was  fraudu- 
lendy  or  illegally  issued,  the  general  rule  applies,  and  the  person 
claiming  thereunder  then  has  the  burden  of  proving  that  be  pur- 
chased it  for  value  before  maturity,  or  that  the  person  from  whom 

'  Chambera   Countv  «.    Clews,   21  Meagher  County  BebixA  Dist.,  94  Fed. 

WaU.(U.S.)317;  SahnoncRuitillnd.  Rep.  705;   Wilber  «.  Wyatt,  83  Neb. 

School  IHst.,  125  Fed.  Rep.  235.  261;    Horton  v.  Thompson,  71  N.  Y. 

*  Ncabit  D.  Riveraide  Independent  613. 

Dist.,  144  U.  S.  610,  619.  *  Uuion  County  v.  Claric,  94  U.  6. 

'  Harshman  e.  Bates  County,  92  U.  278,  285;    Kckem  Township  v.  POit, 

a  669;    Hcaure  v.  Oxford,  94  U.  S.  99    Fed.  Rep.    669;    School    Dist  v. 

429;    Bcipio  v.    Wright,    101    U.   8.  Chapman,  152  Fed.  Rep.  867. 
665;  Helena  Merchants  Nat.  Bank  v. 
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he  purchased  so  acquired  title.'  A  bona  fide  holder  of  municipal 
bonds  is  entitled  to  tranafer  to  a  third  par^  all  the  rights  with 
which  he  is  vested,  and  the  title  acquired  by  his  transferee  is  not 
affected  by  the  fact  that  the  transferee  had  knowledge  of  defences 
existing  against  the  paper.'  It  is  immaterial  whether  the  transferee 
of  the  bona  fide  holder  pays  a  consideration  dierefor  or  not,*  and  his 
rights  are  not  affected  by  the  fact  that  he  acquired  the  bonds  as  a 
gift  or  advancement  after  maturity.*  One  who  purchases  without 
notice  the  bonds  for  value  before  maturity  is  a  bona  fide  holder.*  A 
person  taking  them  before  maturity,  as  collateral  for  a  loan,  is  en- 
titled to  the  ri^ts  of  a  bona  fide  holder.*  The  fact  that  the  con- 
sideration for  the  purchase  is  legal  services  rendered  and  to  be 
r^idered,  and  which  were  thereafter  rendered  to  the  full  value  of 

■  Smith  tr.  Sac  Coimtjr,   11  Wall.   Jtistice    HarUm    pving    the    opmioo 
".)  139;   Marion  County  c.  Clftrk,   (p.  160): 

„  ^.  a.  278,  286:  Stewart  o.  iModntr,  "This   queation    was   directhr   ad- 

104  U.  S.  505;  Montclair  t>.  Ramsd^,  iudxed  in  Dou^  County  v.   Bollea, 

107  U.  S.  147;    Fana  «.  Bowler,  107  94  U.  S.  202.    One  of  the  issues  there 

U.  S.  539,  542 ;   Salmon  v.  Run)  Ind».  was  whether  the  i>laintifl  was  a  bona 

pendent  School  DUt.,  125  Fed.  Rep.'  fide  holder  of  certain  municipal  bonds. 

235;     Gamble   v.    Rural    Independent  After  stating  that  the  l^al  presumption 

School    Dist.,    132    Fed.    Rep.    514;  was  that  the^  were,  the  court,  speaking 

Schmid  n.  Frankfort,  141  Uicb.  291;  bv  Hr.  Justice  Strong,  said:  'But  the 

Uontpelier    Sav.    Bank,     Ac.    Co,    v,  pUintiffa  are  not  forced  to  rest  upon 

Scho6]  Dist.,  115  Wis.  622.  mere   presumption    to    support   tneir 

■  Douglas  Co.  Commissioners  e.  claim  to  be  considered  as  having  the 
Bolles,  94  U.  8.  202;  Marion  County  r.  rights  of  purcbaaera  without  notice  of 
C^aric,  94  U.  S.  278,  288;  Cromwell  v.  any  defence.  They  can  call  to  their  ud 
County  of  Sac,  90  U.  S.  51;  Scotland  the  fact  that  their  predecessors  in 
County  V.  Hill,  132  U.  S.  107;  Gunni-  ownership  were  such  purchasera.  To 
son  County  Oom'rs  v.  Rollins,  173  U.  S.  the  rights  of  those  predecessors  they 
255;  8.  C.  49  U.  8.  App.  399,  413;  80  have  succeeded.  Cert^nly  the  railroad 
Fed.  Rep.  692,  700;  Hill  v.  Scotland  company  paid  for  the  bonds  and  cou* 
County,  34  Fed.  Rep.  208;  Ratbbone  pons  by  paying  an  equal  amount  of 
V.  Kiowa  Country,  83  Fed.  R^.  125,  thedr  stock,  which  the  county  now 
130;  Lake  County  d.  Sutliff.  97  Fed.  holds;  and  nothing  in  the  special  facts 
Rep.  270:  Rondot  o.  Refers  Township,  found  shows  that  the  company  knew 
99  Fed.  Rep.  202;  ^ckens  Township  of  any  irregularity  or  fraud  in  their 
V.  Post,  99  Fed.  Rep.  659;  Onslow  issue.'  The  court  proceeded:  'And 
County  V.  Tollman,  145  Fed.  Rep.  763;  still  more,  the  contractor  for  building 
Gamble- e.  Rural  Ind.  School  Dist.,  146  the  railroad  received  the  bonds  from 
F^.  Rep,  113;  Jeiferson  v.  Jennings  the  county  in  payment  for  his  work. 
Banking  A  Trust  Co.,  35  Tex.  Civ.  either  in  whole  or  in  part,  after  his 
Apn.  74.  work  had  been  completed.    There  is  no 

*  Rondot  r.  Rogers  Township,  99  pretence  that  he  had  notice  of  any- 
Fed.  Rep.  202.  thing  that  should  have  made  him  doubt 

*  Lake  County  v.  Sutliff,  97  Fed.  their  validity.  Why  was  he  not  a  bona 
Rm.  27D.  fide  purchaser  for  value  T    The  law  is 

*  That  the  person  who  first  takes  undoubted,  that  every  person  sueceed- 
bonds  from  a  municipal  corporation  for  ing  him  in  the  ownership  of  the  bonds 
value,  as  wdl  as  any  subsequent  taker,  is  entitled  to  stand  upon  his  rights.' " 
may  be  a  bona  fids  purchaser  for  value.  See  also  Onslow  County  v.  Tollman, 
is  settled  by  the  ttecisions  in  Dou^as  146  Fed.  Rep.  753. 

County  V.  Bollee,  94  V.  8.  104,  and  •  D'Esterre  v.  Brooklyn,  90  Fed, 
Montclair  v.  Ramsdcll,  107  U.  S.  147.  Rep.  586;  St.  Paul  Gas  Light  Oo.  ». 
In  this  latter  case  the  court  said,  Mr.   Sandstone,  73  Minn.  225. 
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the  bonds,  does  oot  deprive  the  purchaser  of  the  protection  of  an 
innocent  holder  for  value.'  A  purchaser  a^ter  ■rruUvriiy  is  not  en- 
titled to  protection  as  a  hona  fide  holder  unless  he  can  establish 
that  a  prior  holder  through  whom  he  acquired  title  purchased  the 
bonds  before  maturity  and  without  notice  of  any  defect ;  *  lack  of 
knowledge  of  any  defence  either  on  the  part  of  the  piesent  holder  of 
the  instruments  or  on  the  part  of  some  prior  purchaser  thereof  for 
value,  through  whom  the  present  holder  claims,  is  essential.'  A 
person  may  be  deprived  of  the  protection  of  a  bona  fide  holder 
although  he  had  no  actual  knowledge  of  the  defence,  if  he  had 
knowledge  of  such  facts  and  circumstances  as  required  him  to 
make  proper  inquiry  as  to  the  validity  of  the  bonds  in  any  respect; 
but  the  test  whether  the  holder  had  notice  of  facts  and  circum- 
stances requiring  inquiry  is  not  whether  they  were  such  as  would 
naturally  or  reasonably  lead  an  ordinarily  careful  and  prudent 
man  to  make  inquiry  as  to  what  the  bonds  were  given  for,  but 
whether  they  were  such  as  to  make  U  bad  faith  not  to  do  so.* 
But  in  the  absence  of  notice  of  facts  and  circumstances  rendering 
inquiry  necessary,  the  good  faith  of  a  purchaser  or  pledgee  of  mu- 


'  EdwardB  v.    Bates   Oaimty,    117  One  who  purchases  Bueh  paper  fiam 

Fed.  Rep.  526.  another,  woo  U  apparently  the  owner, 

*  MoDtpelier,  Ac.  Trust  Co.  v.  giving  a  consideration  for  it,  obtains  a 
School  DiBt.j  1\5  Wis.  622.  Question  good  title,  though  he  maj  know  facts 
whether  plaintifT  was  a  bona  fid«  pur-  and  circunistances  that  cause  him  to 
chaser  of  invalid  tatm  bonds  hela  on  suspect,  or  would  cause  one  of  ordinary 
the  evidence  to  be  one  for  the  jury,  prudence  to  suspect,  that  the  peraan 
Schmid  V.  Frankfort,  141  Mich.  291.  from  whom  he  obtained  it  had  no  m- 

*  Thompson  «.  Mecosta,  141  Mich,  tereet  in  it,  or  authority  to  use  it  for  his 
175.  Where  it  is  sought  to  aSect  a  own  benefit,  and  though  by  ordinary 
bona  fide  purchaser  of  commercial  diligence  he  could  have  ascertained 
paper,  for  value,  with  notice,  the  ques-  those  facts.  Goodman  v.  Simonds,  20 
tion  is  not  whether  he  had  the  means  How.  343.  He  can  lose  hie  right  otJ.}/ 
of  obtfUning  or  might  have  obtained  by  actual  riotice  or  bad  faith." 

by  prudent  caution  the  knowledge  in  Purchase  of  bonds  of  an  irrigatioa 

question,  but  whether  in  obtaining  the  district  from  the  president  of  the  dis- 

paper  he  acted  mcda  fide.     Hunay  v.  trict  held  not  to  be  sufficient  to  impeach 

Lardner,   2   Wall.    110;     Goodman   t>.  the  good  faith  of  the  holders' title,  when 

Simonds,  20  How.  343;   Goeti  e.  Bank  the  president  was  not  prohibited   by 

of  Kansas  City,  119  U.  S.  551,  560;  law   from   purchaang   or   owning  the 

Kneeland  v.  liwrence,  140  U.  9.  209;  bonds,  and  there  was  no  other  evidence 

Marion  County  Com'rs  v.  Clark,  94  U.  S.  to  chai^  the  holder  with  notice  of  in- 

278.    SoalfloinSwiftv.  Smith,  102 U.S.  validity.    Ferris  Irrig.  Dist.  u. Thwnp- 

442,   Mr.    Justice   Strong,    giving    the  son,     116    Fed.    Rep.    832.      Inva&d 

opinion,  says,   regarding  the  purchase  bonds  were  sold  by  the  bolder  to  hia 

of  a  negotiable  note  (p.  444) :   "There  brother  for  full  value  before  maturity, 

is  nothing  in  the  case  to  show  that  The  purchaser  denied  the  knowledge  of 

Smith's  purchase  was  not  in  good  futh.  any  infirmity.    It  was  held  that  he  was 

Thero  was  nothing  upon  the  note,  nor  a  bona  fide  Holder.     Biiggs  v.  Phelps, 

anything  in  the   indorsement  thereon,  70  Fed.  Rep.  29. 
to  notify  him  that  it  did  not  belong  to 
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nkipal  bonds  is  not  destroyed  by  the  fact  that  he  made  inquiry 
into  the  regularity  of  the  proceedings  for  their  issue  and  took  a 
guarantee  of  payment  from  the  person  negotiating  them  or  other 
steps  for  his  protection  in  addition  to  reljing  upon  the  terms  of  the 
bonds  themselves.' 

§  932.  Istoppol;  OumliieiMii  e(  Offldil  Slgnatnra.  —  Pur- 
chasers of  municipal  securities  must  always  take  the  risk  of  the 
genuinetust  of  the  official  tiffnatwe  of  those  who  execute  the  paper 
they  buy.  This  includes  not  only  the  genuineness  of  the  signature 
itself,  but  the  of^dai  character  of  him  who  makes  it.  Estoppels 
do  not  obviate  any  defect  in  this  regard,  and  it  is  always  open  to 
the  municipality  to  attack  the  validity  of  negotiable  securities  pur- 
porting to  have  been  issued  in  its  name,  but  in  fact  not  signed  by 
its  ofiScers  or  signed  by  a  person  who  did  not  bear  any  official  re- 
lation to  it.'    The  municipaUty  has  no  power  to  bind  itaelf  by  an 

'  In  Sehmid  «.  Frankfort,  141  Mich,  uteied  by  the  State  auditor,  who  waa 
291,  it  nas  held  that  the  question  required  to  indorse  a  certificate  thereon, 
of  DOW  the  taldng  of  ouch  a  guaiantee  The  bonds  were  not  roistered  an  re- 
affected  tbe  bona  Met  of  the  purchaser  quired  by  this  statute,  nor  was  the  cer- 
was  a  question  of  fact  for  the  jury.  See  tificate  of  r^stration  mdoised  thereon. 
also  Ontario  v.  Rochester  Union  Bank,  la  an  action  by  a  bona  fde  holder  of  the 
21  N.  Y,  Hiso.  770,  where  the  holder  bcKids,  it  was  held  that  by  reason  of  the 
sent  one  of  its  emplovees  to  the  attor-  failure  to  register  the  bonds  as  required 
ney  for  the  town,  who  informed  him  by  the  statute  the  execution  of  the  in- 
that  the  bonds  were  legally  issued.  strument  never  t>ecame  complete;  that 

*  Anttiony   v.   Jasper  Coun^,    101  the    plaintiff,   although    a    bona    fdt 

U.  S.  6B3,  6W;  b.  c.  axiie,  \  888,  -pofA,  holder,  was  charged  with  knowledge 

t    M7;    Herobant's    Bank   v.    Beigen  that  Merwin  was  not  premding  justice 

County,  115  U.  a  384,  390;  Coler  v.  attheappaientdate  olthebonds;  and 

Cleburne,  131  U.  S.  162;    Lehman  o.  that  the  tact  that  Merwin  did  not  be- 

Saa   Diego,   83   Fed.    Rep.   669,   674;  come  presiding  justice  until  after  tbe 

Wright  n.  East  Rivetaide  Irr.  Dist.,  138  registration  act  took  effect,  was  equiv- 

Fed.   Rep.   313;    see  also  Young  v.  alent  to  notice  to  the  purchaser  that 

Clarendoa  Township,  132  XT.  8.  340.  they  were  consequently  invalid.    WaiU, 

In  Antliony  t>.  Jasper  County,  101  C.  J.,  said:   "The  public  can  act  only 

U.  S.  693,  aff'z  4  DiUon  C.  C.  R.  136,  a  through  its  authonied  agents,  and  it 

township   in   Hissouri   voted   to   sub-  is  not  bound  until  all  wtio  are  to  pai^ 

scribe  for  stock  in  a  lailroad  company,  ticipate  in  what  is  to  be  done  have 

The  subscription    was  made  by  the  performed  th^r  respw^ve  dutiee.   The 

county  court  March  28, 1872,  and  on  autliority  of  a  t>ui>lie  agent  depends 

June  4, 1872,  it  was  ordered  tlut  bonds  on  the  Uw  as  it  is  when  ne  acta.    He 

in  payment  thereof  be  issued.    TItey  baa  only  such  powers  as  are  positively 

were  issued  in  October  foUowiiw,  but  grantee^  and  he  cannot  bind  his  prin- 

bore  date  March  28,  1872,  the  date  of  dpal  under  powers  that   have  Deen 

the  subscription.     They  were  sealed  token  away  by  simplv  antedating  bis 

with  the  seal  of  the  court  and  signed  by  contracts.    Under  sucn  circumstances, 

tite  clerk  and  by  one  Merwin,  as  pre-  a  false  date  is  equivalent  to  a   false 

nding  justice,   although  Merwin  did  dgnature;  and  tM  public,  in  tlie  ab- 

not  bewme  such  until  October,  1872.  aenceof  any  ratification  ofits  own,  is  no 

On  March  30,    1872,  a  statute  waa  more  estopped  by  the  one  than  it  would 

passed  which  declared  that  municipal  be  by  the  other.    .  .  .  Purchasers  of 

bonds  theieafter  issued  should  not  be  municipal  securitiea  must  always  take 

valid  or  be  negotiated  until  first  reg-  the  riok  of  the  genuineness  of  the  offi- 
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lasue  of  bonds  to  pay  for  a  subscription  to  the  capital  stock  of  a 
lailroad  for  the  purpose  of  aiding  in  its  coustruction,  or  for  any 
other  purpose,  except  as  authorized  by  statute,  aod  the  persons  em- 

ti&l  ognftture  of  those  who  ezeoute  the  chainnan  of  the  board  of  mpervisora 

Er  tbey   buy.     This   ineludea  not  and  the  cleHc  of  a  town  board  were 

the  geaumeneaB  of  the  edgoatura  dated  June  1,  1871,  but  were  not  actu- 

,  but  tbe  official  character  of  him  ally  signed  until  July  13,  1871.    One 

who  makes  it."  Verke  ugned  the  bonds  as  cleik,  al~ 

In  Coler  v.  Cleburne,  131  U.  8.  162.  though  he  had  resigned  hia  office  on 

the  statute    provided   that    muoicipai  June  17,  1871,  when  he  ceased  to  be  a 

bonds  sftouU  be  ngned  by  &e  mayttr  and  resident  of  the  town.    The  bonds  were 

counterRKoed  by  tbe  secretary  of  the  ngned  in  another  town  where  he  then 

munidpaBty,  and  that  it  should  be  the  resided.    At  the  time  of  the  signature 

dutyof  the  mayor,  whenever  any  bonds  one  Sockett  was  the  duly  and  legally 

were  issued,  to  forward  the  same  to  the  qualified  clerk  of  the  town.    After  the 

comptroller  of  pubUc  aceounts  of  the  bonds  were  so  dgoed  thej^  were  issued 

State,  whose  duty  it  should  be  to  rens-  and  delivered  b^  the  chairman  of  the 

ter  such  bonds  in  a  t>ook  kept  for  that'  board  of  supervisors  with  the  assent 

purpose    and    indorse    his    certificate  of  Sackett,  the  clerk  of  tbe  town.     It 

thereon.    Bonds  were  inued  by  a  tatj  was  held  that  the  town  was  estopped 

which  bore  date  January  1,  1884,  but  from  proving  that  Verke  in  fact  sifted 

were  not  si^ed  until  July  3,   1884.  the  bonds  sifter  he  went  out  of  office; 

They  were  signed  by  one  Hodge,  who  and  that  they  were  not  executed  by 

had  been  mayor  on  January  1,  1884,  the    clerk.      In    Anthony    «.    Jasper 

the  apparent  dato  of  the  bonds,  but  County,  101  U.  S.  693,  suDm,  the  oourt 

who  had  gone  out  of  office  in  April,  distinguished  that  ease  from  Weyau- 

1884,  and  had  then  been  succeeded  by  w%a  v.  Ayling,  tupra,  and  said  that  in 

one  Odell.     Hodge  ugned  the  bonds  the  latter  case  the  town  was  estopped 

under  a  resolution  of  the  dty  council  from  proving  that  the  bonds  were  actu- 

authorizing  and  lequesting  him  to  mgn  ally  signed  by  a  former  clerk  after  he 

them  as  and  upon  the  date  Januaiy  1,  went  out  of  office  because  the  clerk  in 

1834,  when  tie  was  actually  the  mayor  office  adopted  the  dgnature  as  his  own 

of  the  dty.    Odell,  the  mayor,  had  i«-  when  he  united  with  the  chainnan  in 

fused  to  sign  more  than  a  part  of  the  delivering  the  bonds  to  the  railroad 

entire  issue.     He  did  not  forward  the  company.    In  Colerc.  Cleburne,  supra, 

bonds  to  the  comptroller  for  tegistra'  this  disunction  was  also  adopted  and 

don  or  furnish  the  stetement  to  tbe  followed    In  Lehman  v.  San  Diego,  S3 

comptroller   required   by   the  statute.  Fed.   Rep.   669,  the  bonds  boie  date 

"Hie  court  held  that  under  the  statute  January  1,  1S73^  in  pursuance  <^  resi>. 

no  person  could  lawfully  sign  the  bonds  luUons  authorizing  their  issue.     The 

except  the  person  who  was  the  mavor  proofs  showed  that  th^  were  not  in 

of  tiie  city  when  they  were  signed;  that  fact  issued,  until  1877,  after  the  l^isls' 

the  city  council  baa  no  power  to  au-  ture  of  tbe  Steto  had  passed  a  statute 

thorise  thdr  mgnature  by  any  other  i«pealiiiK  the  act  which  authorized  the 

person,  and  that  the  dty  was  not  es-  issue.     The  persons  who  signed  the 

topped  as  against  the  plaintiff,  a  bona  bonds  as  president  and  clerk  bdd  office 

^depurchaser,byredtab  that  the  bonds  atthetune  when  they  mgned  the  bonds, 

weie  authorized  W  statute  and  by  an  but  not  at  the  date  the  bonds  bore. 

ordinance  adopted  by  the  city,  from  It  was  hdd  that  as  an  examination  of 

showing  that  the  bonJs  were  not  si^wd  the  records  of  ttie  city  would  have  dis- 

by  the  mayor  of  the  city;  and  that  they  closed  the  fact  that  the  officers  of  the 

were  therefore  invalid  in  the  hands  of  boards  who  signed  the  bonds  bearing 

the  plaintiff.  date  Januarv  1,  1873,  were  not  officers 

Weyauw^a  v.  Ayling,  99  U.  S.  112,  of  the  board  at  that  time  and  would 

does  Dot  appear  to  have  been  over-  have  revealed  the  fact  that  the  bonds 

ruledby  the  later  eases  dted  sujmi,  but  were  antedated  and  signed  after  the 

it  has  been  distinguished  and  its  au-  repeal  of  the  statute  authoriiliig  thdr 

thority  limited  to  the  peculiar  facts  of  issue,  they  were  invalid  in  the  hands  d 

the  case.    In  that  ease,  bonds  purport-  a  bona  fide  purohaser. 
tug  to   have  been  executed  by  the 
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powered  to  issue  the  bonds  cannot  execute  their  power  in  that 
Kgaid  by  instruments  not  conforming  to  the  substantial  requite 
ments  of  law.  If  the  statute  requires  the  bonds  to  be  executed  in 
a  particular  manner,  and  the  signature  of  a  particular  officer  is 
essential  to  the  valid  execution  of  the  bonds,  bonds  lacking  that 
signature  are  invalid,  although  he  may  have  had  no  discretion  to 
withhold  it.  Wthout  such  signature,  the  bonds  are  not  the  act 
and  deed  of  the  municipality,  and  they  cannot  be  made  obligatoiy 
on  the  municipality  by  recitals  contained  in  them.'  It  has  also 
been  held  that,  notwithstanding  their  negotiability,  municipal  bonds, 
agned  and  sealed  by  proper  authority,  but  iasved  avd  dslivered 
without  the  authority  of  the  municipality,  are  void  even  in  the 
hands  oi  a  bona  fde  holder.  In  other  words,  there  cannot  be  a 
recovery  on  a  bond  which  is  invalid  because  of  lack  of  power 
on  the  part  of  the  officer  delivering  it.* 

§  933  (546).  iMik  of  Power  may  bo  sbown  notwlthiUndlng  Bo- 
dtali.  —  Recitab  are  only  available  for  the  protection  of  frona  fide 
holders  in  so  far  as  they  are  recitab  of  matters  of  fact  A  recital 
cannot  extend  to  or  cover  matters  of  law.  All  parties  are  equally 
hound  to  know  the  Uw,  and  a  certificate  reciting  the  actual  (acts, 
and  that  thereby  the  bonds  are  conformable  to  the  law  when  judi- 
cally  speaking  they  are  not,  will  not  make  them  so,  nor  can  it  work 
an  estoppel  upon  the  municipality  to  claim  the  protection  of  the 
bw.  OUierwise  it  would  always  be  in  the  power  of  a  municipal 
body  to  which  power  was  denied  to  assert  the  forbidden  authority 
by  decbring  that  its  assumption  was  within  the  bw.  Iliis  would 
be  a  pure  exercise  of  legislative  power  and  would  suppose  such 
corporate  body  to  be  superior  to  Uie  bw  itself.*  Hence,  a  recital 
in  a  municipal  bond  that  is  issued  pursuant  to  statute  does  not  es- 
top the  municipality  from  attacking  the  existence  of  the  bw  which 
is  cbimed  to  authorize  the  issue.  The  contiiivHonai  validity  of  such 
a  statute  may  always  be  called  in  question,  even  as  against  a  bona 
fide  holder  for  value.  No  recitals  or  conduct  can  cure  such  a  defect 
as  an  absolute  want  of  power  in  the  municipality  to  execute  it.* 

■  Bissell  r.  Spring  Tallej  Town-  Aspinwsll  v.  IHvien  County,  22  How. 
Bhip,  110  U.  8.  162.  of.  a.)  364;    Avery  v.  Spnngport,  14 

*  Portamoutb  Sav.  Bank  v.  Aahley,  Blatohf.  (Ind.)  272;  Coloma  t>.  EavM, 
91  Mich.  670.  92  U.  S.  484.  490;  South  Ottawa  v. 

'  Per  Matthew*,  J.,  in  T>aon  Count f  Perking,  94  U.   3.   360;    Hcdure  v. 

r.  Field,  111  U.  8.  83,  92.  Qrfoid,  94  U.  S.  429:  United  States  *. 

*  Manh  v.  Fulton  County,  10  Wall.  Hacon  County  Ct.,  99  U.  8.  682;  An- 
(0.  a.)  676;  St.  Joseph  t>.  Koi!era,  IB  thony  v.  Jaaper  County,  101  U.  8. 
Wall.  644;  Citizeru'  Sav.  ft  Lo&n  693. 697;  Oicdenv.DaviegaCounty,  102 
A»oc.  v.  Topeka,  20WaIl.  (U.  S.)6e5;  U.S.  634;  Post  v.  SuperviMn,  105  U. 
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If  such  bonds  are  issued  without  legislative  authority,  they  are 
void,  and  the  levy  of  taxes  and  payment  of  interest  will  not 

8.667;  Ottawan.  Carey,  108  U.S.  110;  duly    published    amone    the    printed 

Toledo  Northern  Bank  v.  Porter  Town-  statutes  as  a  law,  and  beiuK  therefore 

ship Trs.,  110  U.  S.  608;  DizonCouuty  prima /acie  a  valid  law;  in otner  words, 

V.  Field,  111  U.  S.  S3;  Hayea  o.  Holly  that  although  the  act  might  not  have 

Springs,  114  U.  S.  120;    KatzenberKer  been  duly  passed,  the  town,  under  the 

V.  Abenleen,  121  U.  8.  172;    Gennaa  drcmnstaDces  of  the  case,  was  estopped 

^v.   Bank  v.   Fianklia  County,    128  from  denying  its  passage.    The  court 

U.  a526;   Purdy  «.  Lansing,  J28  U.  8.  said:   "Wo  cannot  assent  to  this  view. 

557;    Brenham  v.  German  American  There  can  be  no  estoppel  in  the  way  of 

Bulk,  144  U.  S.  173;  Graves  v.  Saline  ascertaining  the  existence  of  a  law. 

County,  161  U.  S.  359,  373;    Wilkes  That  wUch  purports  to  be  a  law  of  a 

County  V.  Coler,  180  U.  8.  506,  519;  State  is  a  law,  or  it  is  not  a  law,  accord- 

Wilkes  County  v.  Coler,  190  U.  S.  107,  ing  as  the  truth  of  the  fact  may  be,  and 

113;    Lehman  v.  San  Di^o,  S3  Fed.  not  according  to  the  shifting  circuni- 

Rep.  669;  Rathbone  v.  Kiowa  County,  stances  of  parties.    It  would  be  an  in- 

73  Fed.  Rep.  395;  Manhattan  Com-  tolerable  state  of  things  if  a  document 

pa^  V.  Ironwood,  74  Fed.  Rep.  535;  purportiiu;  to  be  an  act  of  the  legisla- 

D'Esteire  v.  Brooklyn,  90  Fed.  Rep.  ture  coulathus  be  a  law  in  one  case  and 

586;   Oxford  Com'rs  v.  Union  Bank  of  for  one  party,  and  not  a  law  in  another 

Richmond,  96  Fed.  Rep.  293;  Clagett  case  for  another  party;   a  law  to^y, 

V.  Duluth  Township,    143  Fed.  Rep.  and  not  a  law  to-morrow;  a  law  in  one 

824;    Hughson  i>.  Ciane,  115  Gal.  404;  place,  and  not  a  law  in  another  in  the 

Sauer  v.  Gillett,   20   Colo.   App.   365;  same  State.    And  whether  it  be  a  law. 

Force  v.  Batavia,  61  111.  99;  Williams  or  not  a  law,  is  a  iudicial  question,  to 

V.  Roberts,  88  111.   13;    Lippincott  v.  be    settled    and    aetermined    by    the 

Pana,  92  111.  24;  Eddy  v.  People,  127  courts  and  judges.     The  doctnne  of 

III.  428;    WilliauiBOn  v.  Keokuk,  44  estoppel  is  totally  inadmissible  in  the 

Iowa,  88;    Swanson  o.  Ottumwa,  131  case.     It   would   be  a   very  unseemly 

Iowa,  540;  Johnson  City  i>.  Charleston,  state  of  things,  after  the  courts  of  Illi- 

C.  &  C.  R.  Co.,  100  Tenn.  138;   Aga-  nois  have  determined  that  a  pretended 

warn  National  Bank  v.  South  Hadley,  statute  of  that  State  is  not  such,  hav- 

128  Mass.  503;  Bogart  v.  Lamotte,  79  ing  never  been  constitutionally  passed, 

Mich.  294;    Spitzer  v.   Blanchard,   82  for  the  courts  of  the  United  SUtes,  with 

Mich.  234;  Sykes  n,  Columbus,  55  Miss,  the  same  evidence  before  them,  to  htjd 

115;    Woodruff  u.  Okolona,  57  Miss,  otherwise."      See    Wilkes    County    v. 

806;    Morton  v.  CarUn,  51  Neb.  202;  Coler,  180  U.  8.  506;   Wilkea  County  ». 

Oswego  County  Sav.  Bank  v.  Genoa,  Coler,  190  U.  S.  107. 

66  N.  Y.  App.  Div.  330,  afPd  172  N.  Y.  A  statute  of  Kansas  for  the  otgani- 

635;   Duke  v.  Brown,  90  N.  Car.   127;  cation  of  counties  declared  that  coud- 

Richraond  v.  Oxford,  119  N.  Car.  214;  ties  should  be  deemed  duly  organized 

Wilkes  County  v.  Call,  123  N.  Car,  308;  under  the  act  from  and  after  the  quali- 

Debnam  p.  Chitty,   131  N.   Car.   657;  fication   of   county   ofBcera  appointed 

Millerstown  v.  Frederick,  114  Pa.  St.  bythestatute.   This  act  also  contained 

435.  a  proviso  that  no  bonds,  except  for  the 

In  South  Ottawa  v.  Perkins,  94  U.  S.  erection  and  futnishing  of  schoolhouses, 

360,   268,  which  was  an  action  upon  should  be  voted  for  and  issued  by  any 

municipal    bonds,   the    question    was  county  or  township  within  one  year 

whether  any  such   statute   ever   ex-  after  the  organization  of  such  county, 

isted  as  that  under  the  authority  of  Bonds   were   issued    within   one   year 

which  the  bonds  there  in  suit  pur-  after  the    oiganixation    of  a  county 

ported  to  have  been  issued.     It  was  which  contained  a  recital  that  they 

contended  that  as  the  bonds  were  held  were  issued  to  refund  outstanding  in- 

by  a  bona  fide  purchaser  for  value,  and  debtedness  of  the  county  in  confoitoity 

as  the  town  sued  had  paid  the  first  in-  with  and  in  full  compfiance  with  the 

stalment  of  interest,  it  woe  estopped  provisions  ot  another  statute.    It  was 

from  offering  any  evidence  that  the  act  ueld  that  until  the  expiration  of  one 

under  the  authority  of  which  the  bonds  year  after  organization  the  county  was 

purported  to  have  been  issued  was  not  absolutely  without  power  to  issue  bonds 

I^lly  passed,  the  same  having  been  for  purposes  other  than  those  excepted 


§  934  bonds:  dibfosition  of  coksideration  1481 

tender  them  valid.*  So  where  there  it  vxad  of  poioer,  the  mere 
sileBce  of  the  taxpayer  m  pomitting  the  issue  of  bonds  will  not 
create  an  estoppel  even  in  favor  of  an  innocent  holder  for  value.' 
It  13  the  duty  of  pmt^hasers  to  examine  into  the  jxywer  of  the  muoi- 
dpality  to  issue  the  bonds,  and  if  do  power  exists,  there  can  be 
no  recital  which  will  protect  even  bojui  fide  holders  for  value.* 

§  934.  Bona  Hda  Holdsn  not  allMted  by  Illegal  Diipodtlon  ot 
Oouldwatlon  tor  luno.  —  It  may  be  laid  down  as  a  general  rule 
that  the  mamier  in  which  the  municipaUty  disposes  of  the  consid- 
eration which  it  receives  for  an  issue  of  bonds,  does  not  affect  the 
rights  of  iona  fide  purchasers  for  value  in  any  way.  The  consider- 
atioti  received  may  not  only  be  diverted  from  the  purpose  for  which 
the  bonds  were  issued,  but  it  may  be  squandered  or  dissipated  by 
the  ofiBcers  of  the  municipali^  in  such  a  way  as  to  prevent  tiie  muni- 
dpahty  receiving  any  benefit  from  the  transaction,  and  yet  the 
rights  of  bona  fide  holders  are  not  affected  thereby.*    Hiere  are, 

from  the  proviso,  and  that  the  lecitals  power  to  levy  taxes,  resting  on  no  other 
did  not  estop  the  county  from  setting  foundation  than  the  fact  that  thejr  have 
up  this  lack  ot  power.  Coffin  v.  Kear-  once  been  illegally  levied  for  that  pur- 
ney  County,  57  Fed.  Rep.  137.    8e«  pose." 

also  Rathbone  v.  Kiowa  County,  73  So  where  a  county  court  was  em- 
Fed.  Rap.  395;  rev'd  on  anotherpunt,  powered  to  issue  bonds  to  the  amount 
83  Fed.  Rep.  125.  In  Johnson  aty  «.  of  1250,000,  bonds  issued  in  excess  of 
Charieeton,  C.  &  C.  R.  Co.,  100  Tenn.  that  sum  were  declared  void  in  the 
138,  it  was  held  that,  as  municipalities  hands  of  a  purchaser  before  maturity, 
in  Tennessee  had  no  power  to  make  for  value  and  without  notice  of  the 
eubscripUons  in  aid  of  and  issue  bonds  overisBiie.  Daviess  County  v.  Dickin- 
to  a  fordgn  corpomtion,  a  recital  on  the  son,  1 17  U.  S.  657.  See  supra,  i  022. 
face  of  the  bonds  that  they  were  issued  '  McPherson  v.  Foster,  43  Iowa,  48. 
pursuant  to  and  in  accordance  with  the  '  One  who  purchased  bonds  from  a 
proviaioiu  of  a  statute  authorising  an  railroad  company,  which  had  been  is- 
Issuance  of  bonds  to  aid  a  domestic  cor-  sued  by  a  town  m  its  aid,  was  held, 
poiation  only,  did  not  preclude  the  after  tlie  bonds  had  been  declared  void, 
city  from  showing  that  the  company  jiot  to  be  tvbrogaUd  to  the  rights  of  the 
receiving  the  subscription  and  bonds  company,  if  it  had  any,  to  enforce  col- 
was  a  foreiga  and  not  a  domestic  cor-  lection  of  the  appropriation  votcxl  by 
poration.    Quigret  the  town.     £tna  Uie  Ins.  Co.  v.  Hio- 

'  Citizens'  Savings  &  Loan  Assoc,  v.  dleport,  124  TJ.  S.  534. 
Topeka,20WalI.  (U.  S.)  055;  Schuyler  '  MontpeUer  Nat.  Life  Ins.  Co.  v. 
Co.  Sup.  V.  FarweU,  25  lU.  181;  Mar-  Huron  Board  of  Education,  82  Fed. 
shall  Co.  Sup.  V.  Cook,  38  111.  44;  Lip-  Rep.  778;  Risley  r.  Howell,  64  Fed. 
[»ncott  V.  Pana,  92  lU.  24.  In  Loan  R^  453,  rev'g  57  Fed.  Rep.  544; 
Assoeialion  v.  Topeka,  the  court  says:  West  Plains  Tp.  v.  Sage,  60  Fed.  Rep. 
"We  do  not  attach  any  importance  to  043;  Uvalde  v.  Spier,  01  Fed.  Rep. 
the  fact  that  the  town  authorities  paid  604;  Htller  v.  Ferns  Irr.  Dist.,  09  Fed. 
one  instalment  of  interest  on  these  Rep.  143;  Sioux  Gty  Independent 
bonds.  Such  a  payment  worlcs  no  e»-  School  Dist.  v.  Rew,  111  Fed.  Rep.  1; 
toppel.  If  the  legislature  was  without  Kearney  *.  Woodruff,  115  Fed.  Rep. 
power  to  authorize  the  issue  of  these  90;  Kearny  County  t>.  Vandriss,  ItS 
bonds,  and  its  statute  attempting  to  Fed.  Rep.  866;  Jones  v.  Camden,  44 
con'er  auch  authority  is  void,  the  mere  8.  Car.  319;  Clifton  Forge  v.  Alleghany 
payment  of  interest,  which  was  equally  Bank,  02  Va.  283;  Clifton  Forge  v. 
unauthorized,  cannot  create  of  itself  a  Brush  EL  Co.,  92  Va.  289;  Cituena' 
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Dowever,  ca9es  in  wnicD  tne  nature  oi  me  coiisid»8non  is  closdy 
ccnmected  with  the  power  to  isaue  the  brads,  and  these  cases  are 
apt  to  cauae  conaiderable  doubt  and  difficulty.  It  may,  however, 
still  be  laid  down  as  the  general  rule  that  if  it  appears  that  the  acts 
of  the  municipaU^  in  such  cases  had  relation,  not  to  the  exerdse 
of  the  power  to  issue  the  bonds,  but  merely  to  the  dispositiiHi  of 
the  proceeds,  and  if  the  proceedings  for  the  issuance  of  the  bonds 
disclose  on  their  hce  a  fair  exercise  of  the  power  to  issue  the  bonds, 
complying  with  the  terms  of  the  statute  in  all  material  matters,  the 
municipality  cannot  plead  its  ulterior  motive  or  wrongful  dis- 
position of  the  proceeds  for  the  purpose  of  attacking  the  validi^ 
of  the  bonds  in  die  hands  of  a  bona  fide  holder.  Hence,  for  example, 
if  proceedings  for  an  issue  of  bonds  purporting  to  be  issued  in  pay- 
ment of  a  subscription  to  the  stock  of  a  railroad  company  fairly  dis- 
close that  the  purpose  was  to  subscribe  for  the  stock  and  not  to 
make  a  gift  or  donation  to  the  railroad  company,  a  bona  fide  holder 
for  value  is  not  affected  by  the  fact  that  the  ulterior  motive  of  'the 
officers  of  the  municipali^  was  to  make  a  donation  to  the  railroad 
company  and  that  they  effected  their  purpose  under  the  guise  of  a 
subscription  to  the  stock.' 

Sav.  Bank  o.  Graenburgh,  173  N.  Y.  bonda  if  they  afterwards  passed  to 
21.S;  infra,  i  050.  Ixma  fide  holden,  passed  freo  from  any 
'  In  AndereoD  County  v.  Beal,  113  impainnent  b^  reason  of  any  dealiaK 
U.  8.  227,  after  bonds  had  been  voted  by  the  board  with  the  stockaHubscribea 
by  the  county  at  an  election  held  Sep-  for  to  which  the  county  became  entitled 
t^nber  13,  1889,  the  county  board  on  by  the  isaue  and  delivery  ol  the  bonds. 
November  5,  1869,  passed  an  order  The  board  may  have  canunitted  an  im- 
directing  a  subecription  in  accordance  proper  act  in  parting  with  the  stock, 
with  the  terms  of  the  vote  and  also  but  that  ia  no  concern  of  a  bona  fid» 
"that  the  stock  above  subscribed  for  bolder  of  the  bonds  or  couponH." 
by  this  board  in  behalf  of  Anderson  In  Cairo  n.Zane,  149  U.S.  122,  bonda 
County  is  hereby  sold  and  transferred  for  1100,000  were,  pursuant  to  vote, 
for  and  in  consideration  of  One  Dollar,  issued  by  a  city  and  received  by  the 
the  receipt  whereof  ia  hereby  acknowl-  company  in  payment  of  a  subscnptton 
ed^ed,  to  James  F.  Joy,  president  of  and  stock  for  an  equal  amount  was  is- 
said  railroad  company,  and  the  chair-  sued  by  the  company  to  the  city.  The 
man  of  this  board  ia  authorized  to  sign  atock  thua  received  was  immediately 
a  ti^iafer  of  said  atock  to  said  James  thereafter  sold  to  the  company  for 
F.  Joy  and  to  aasipi  the  certificate  for  S5000  of  city  bonds,  a  portion  of  the 
said  atock  iasued  to  Anderson  County  bonda  thus  issued,  and  there  was  evi- 
by  said  railroad  company  and  to  au-  deoce  that  this  sale  was  pursuant  to  an 
thorixe  in  such  assignment  the  neces-  agreement  made  by  the  city  prior  to  the 
aaiy  transfer  of  aaid  atock  upon  the  execution  of  the  bonds.  It  was  urged 
books  of  said  company."  In  an  action  that  the  form  of  the  transaction  must 
brought  ui)on  coupons  detached  from  t>e  ignored,  and  that  the  resultant  fact 
the  Mads,  it  waa  held  that  the  manner  was  that  the  company  had  t95,000  (rf 
in  which  the  board  dealt  with  the  stock  the  city  bonds  and  the  city  nothing, 
did  not  affect  the  rights  of  a  bona  fide  and  that  there  was  substantially  a  do- 
holder  of  the  coupons  and  bonds.  Hr.  nation  of  S95,000  of  bonds  contrary  to 
Justice  Blalchford  aaid;  "When  the  a  constitutional  prohibition  against 
bonda  were  delivered  to  the  company  donations.  Mr.  Justice  Brewer  said: 
the  transaction  was  complete,  ana  the  "But  the  result  does  not  determine  the 
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§  935.  How  tar  Bona  nde  Holdor  U  Ohvgaablo  with  Notice  of 
Teinu  of  B«olt«<l  Ordlnaneoi.  —  Bonds  issued  by  cities  frequently 
recite  that  they  are  issued  under  and  in  pursuance  of  and  in  con- 
formi^  with  a  statute  and  oidinances  of  the  city  as  well  as  other 
facts.  Tlie  question  has  on  several  occasions  arisen  as  to  how  far 
a  bona  fide  holder  of  the  bonds  is  chargeable  with  notice  of  the  terms 
of  the  ordinance,  and  facts  disclosed  thereby,  which  would  render 
the  issue  ultra  vires  and  illegal.  The  result  of  the  decisions  would 
seem  to  be  that  when  a  city  issues  bonds  containing  recitals  that 
they  are  issued  under  and  in  pursuance  of  and  in  conformi^  with  its 

true  nature  of  the  tmnaaction.  The  1867,  and  on  November  28,  following, 
tame  result  would  have  followed  if  the  an  agreement  was  entered  into  be- 
tity  had  g^ven  away  the  stock  to  a  tween  the  company  and  the  county 
third  party.  The  fact  is  that  the  city  court  acting  in  behalf  of  the  county 
iaaued  ita  SIOO.OOO  of  boada  and  re-  that  1100,000  in  stock  should  be  i»- 
ceived  ita  S100,000  of  the  stock;  and  sued,  but  that  the  stock  should  be  le- 
the  wrong,  it  any  there  were,  on  the  turned  back  to  the  company  for  the 
part  of  the  council,  was  not  in  cairying  sum  of  S5000  payable  by  the  redeliv- 
out  a  subscription  as  directed  by  the  ery  to  thecity  of  tnat  amount  of  county 
voto  of  the  people,  but  in  wrongfully  bonds.  When  the  bonds  came  to  be 
disposing  of  the  stock  received.  But  issued  the  record  madefy  the  county 
surely  a  wrong  in  that  matter  doea  not  court  reci'ted  that  $100,000  of  the  capi- 
aSect  the  question  of  the  validity  of  tal  stock  should  be  sold  back  to  the 
the  bonds,  nor  can  it  be  presented  as  a  company  for  S^OOO  of  county  bonds, 
defence  s^nat  one  who  nas  purchased  "thereby  making  a  payment  of 
in  good  faith  the  bonds  thus  issued."  S95,000  of  Saline  County  bonds  to  said 
In  Maxey  d.  Williamson  County,  72  company  ai  a  donation.  No  stock  wsa 
111.  207,  it  appeared  that  after  an  elec-  in  tact  issued  by  the  company  or  re- 
tioD  authonzing  the  subscription  of  ceived  by  the  coimU',  and  only  S05,OOO 
jlOO,000  to  the  stock  of  a  railroad  com-  of  bonds  were  issued  by  the  county  and 
pany  payable  in  bonds,  the  countv  delivered  to  the  company.  In  short, 
court  entered  into  an  agreement  to  seU  the  parUea  to  the  ttansaction  treated 
S100,000  of  stock  to  the  rulroad  com-  it  as  though  it  was  a  donation  of 
pany  for  SfiOOO.  The  validity  of  the  $95,000  of  bonds,  and  it  was  this  tiana- 
Donds  thus  issued  in  payment  of  the  action  whjph  was  condemned  as  con- 
subscription  was  questioned  in  a  suit  ttary  to  the  Constitution,  but  the  court 
by  taxpayers  to  restrain  the  collection  was  careful  to  limit  its  decision  to  a 
ol  taxes  levied  to  pay  the  interest  case  in  which  only  the  rights  of  the 
thereon.  Their  validity  was  sustained,  railroad  company,  the  party  receiving 
and  in  respect  to  this  transfer  of  the  this  SS5,(XK}  of  bonds,  were  concemecL 
■tock  the  court  says:  "We  fail  to  per-  It  said:  "The  only  preeumption  arising 
ceive  how  the  sale  of  the  certificate  of  from  these  facts  is  that  said  bonds  are 
stock  to  the  company  for  $5000  can  still  in  the  liands  of  the  railroad  com- 
in  any  manner  affect  the  rights  of  pany,  and  no  Question  therefore  is  pre- 
holdeia  of  the  bonds  of  the  company,  sentad  as  to  tiow  far  the  alleged  in- 
It  surely  is  not  intended  to  insist  that  valUhy  of  said  bonds  would  be  iSfected 
because  the  county  has  by  any  means  bytiiOMCOnclunvepreeumptionswhich 
lost  the  consideration  it  received  for  the  law  raises  for  tjie  protoction  of  bona 
the  bonds,  innocent  holders  who  had  fide  holders  of  commercial  paper.  .  .  . 
nothing  to  do  with  the  sate  of  the  certif-  Nothing  is  before  us  except  the  mere 
teste  must  lose  their  bonds."  In  Cairo  queetion  of  the  lE^ality  of  these  bonds, 
u.  Zane,  149  U.  S.  122,  138,  the  cases  of  as  between  the  county  and  the  railroad 
Choisser  v.  People,  140  111.  21,  and  company,  the  oiigina]  parties  thereto." 
Post  e.  Pulaski  County,  49  Fed.  Rep.  Post  it.  Pulaski  County,  49  Fed.  Rep. 
628,  are  distinguished.    In  Choisser  v.  628;  9  U.  B.  App.  1,  lupra,  is  a  o 
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charter,  or  with  a  special  statute,  and  the  ordinances  of  the  dtj, 
a  bona  fide  holder  of  the  bonds  is  not  chargeable  with  krunoledge  or 
notice  of  the  terms  and  contents  of  the  ordinancet,  although  the  otdi- 
nances  in  question  may  be  recited  in  the  bonds  by  title  and  dale, 
and  that  the  bonds,  in  his  hands,  are  not  affected  with  any  ille^tj 
which  would  be  disclosed  by  examination  of  the  terms  of  the  <a^ 
dinances.  In  other  words,  the  recital  of  compliance  with  the  stat- 
ute imports  that  the  bond  is  in  all  respects  a  valid  obligation  of  the 
city,  issued  under  the  authority  contained  in  the  statute,  and  a  pur- 
chaser of  the  bonds  for  value  is  absolved  from  any  duty  to  examiiK 
the  ordinances  for  the  purpose  of  ascertaining  their  terms  and  see- 
ing that  the  bonds  are  in  fact  issued  for  authorized  purposes.' 

*  Hsckett  V.  Ottawa,  09  U.  S.  86,  of  the  cit?,  which  (acts  it  was  contead«d 
9S;  Ottawa  v.  Portsmouth  Natioaal  appeared  upon  the  face  of  the  onli- 
Bank,  105  U.  S.  342,  343;  Evanaville  nances  themselves.  The  court  held  tb«t 
«.  Dennett,  101  U.  S.  434,  443;  see  the  purchaser  was  entitled  to  lelf  upon 
B.  c.  ante,  {  928;  Waite  t>.  Santa  Cruz,  the  tenns  of  the  recitals  in  the  bonds 
184  U.  8.  302,  3\5;    Risley  c.  Howell,   and  need  not  examioe  the  terms  of  the 


64  Fed.  Rep.  453,  rev'g  57  Fed.  Rep.  ordinances  themselves,  sayiux: 
£44;  Wesson  v.  Saline  County,  73  Fed.  bonds  in  euit  by  their  redt^  al  tbe 
B«p.917:  Rathbone  e.  Kiowa  County,  titles  of  the  oidinancea  under  wbicb 
83  Fed.  Rep.  125;  Haskell  County  v.  they  were  issued,  in  effect,  aasuied  the 
Nat'l  Life  Ins.  Co.,  00  Fed.  Rep.  228;  purchaser  that  they  were  to  be  used  for 
Kearney  v.  Woodruff,  115  Fed.  Rep.  municipal  punmsea  with  the  fMerioua 
90 ;  Fairfield  «.  Ruial  Indepen(lent  sanction  duly  given  of  a  majority  cf  the 
Dist.,  116  Fed.  Rep.  738,  rev'g  111  Fed.  I^ally  qualified  voters  of  the  dty.  Ifbe 
Rep.  108,  453;  Ilefiance  v.  Schmidt,  would  have  been  bound,  under  boiim 
123  Fed.  Rep.  1,  afl'g  117  Fed.  Rep.  circumstances,  to  take  notice  at  tiia 
702;  Nortbweet«m  Sav.  Bank  e.  peril  of  the  provisians  of  the  ordi- 
Centrevilie  Station,  143  Fed.  Rep.  81;  nances,  he  was  relieved  of  any  »■ 
Brewton  v.  Spiia,  106  Ala.  22S.  See  sponsibility  or  duty  in  that  regard  by 
also  Schmid  c.  Mecosta,  131  Uich.  197.  reason  of  the  representa^on  upon  toe 
In  Hackett  v.  Ottawa,  99  U.  8.  86,  face  of  the  bonds  that  the  ordinances 
05,  bonds  were  issued  by  a  city  con-  under  which  they  were  issued  wen 
taininf;  recitals  to  the  effect  that  they  ordinances  'providing  for  a  loan  for 
were  issued  by  virtue  of  its  charter  municipal  purpoeee.'  Such  a  reprc- 
power  to  borrow  money,  issue  bonds  sentation  by  the  constituted  authort- 
theretor,  and  pledge  its  credit  for  the  ties  of  the  city  under  its  corfmrate  seil 
payment  and  m  accordance  with  cer-  would  naturally  avert  suspicion  of  bsd 
tain  ordinances,  of  which  the  titles  and  faith  on  their  part  and  induce  the  pui- 
dates  were  given.  The  bonds  stated  chaser  to  omit  an  examination  of  the 
upoa  their  face  that  one  of  these  ordi-  ordinances  themselves.  It  was  sub- 
nances,  passed  June  15,  1860,  was  en-  stantially  a  declaration  by  the  city, 
titled  "An  ordinance  to  provide  for  a  with  the  consent  of  a  majority  of  iU 
loan  for  municipal  purposes,"  and  the  legal  voters,  that  purchasers  need  not 
Other,  "An  ordinance  to  carry  into  examine  the  ordinances  ance  th(ir 
effect  the  ordinance  of  June  16,  1869,  title  indicated  a  loan  for  municipal 
entitled  'An  ordinance  for  a  loan  for  purposes.  The  city  is  therefore  e»- 
municipal  purposes.'  "  The  principal  topped  by  its  own  representations  to 
defence  was  tiiat  the  rtcUal  at  to  a  loan  say  as  assinst  a  bona  fide  holder  ct  the 
for  municipal  purposet  teas  untrue;  that  bonds  that  th^  were  not  issued  or 
the  bonds  were  not  issued  for  mimici'  used  for  municipal  or  corporate  pu^ 
pal   or   corporate   purposes,  but  as  a  poses." 

ample  donation  to  a  private  corpora-  Evansville  v.  Dennett,  161  U.  S.  434. 
tion  whose  business  was  in  no  wise  443,  was  an  action  on  negotiable  bondi 
connected  with  or  under  the  control  issued  by  a  dty  in  payment  of  a  sub 
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§  936.  KtteiUl  of  V^mig  Stetnta.  —  A  city  may  exercise  all  the 
powers  conferred  by  two  or  more  acts  where  the  statutes  do  not  in 
and  of  themselves  involve  substantial  contradictions.'     A  redtal 

ocription  of  stock  in  a  rulraad  com-  had  ever  been  passed.  Swan  e.  Arkan- 
pany.  Each  bond  recited  that  it  was  saa  City,  61  Fed.  Rep.  478.  See  slao 
usued  in  pajrment  of  auah  Bubscription  HinkW  v.  Ark&naas  City,  69  Fed. 
"made  in  purauance  of  an  act  of  the  Rep.  768,  773.  To  the  same  effect, 
legialature  of  the  State  of  Indiana,  and  Edminaon  r.  Abilene,  7  Kan.  App.  305. 
orainancea  of  the  city  council  of  said  In  Haskell  County  r.  Nat.  Life  Ins.  Co., 
city  passed  in  pursuance  thereof."  It  90  Fed.  Rep.  228,  it  is  said  that  these 
was  contended  that  the  ordinances  of  decisions  have  now  been  overruled  by 
the  dty,  if  examined,  would  ehow  that  the  decision  of  the  Supreme  Court  ot 
the  elecUoD  held  in  the  city  upon  the  the  United  States  in  Evansville  v. 
questionofiiauing  bonds  was  not  legally  Dennett,  161  U.  3.  434,  tupra.  In 
Held,  and  theiefore  that  the  bonds  were  Peck  v.  Hempstead,  27  Tex.  Civ.  App. 
issued  without  authority  and  were  80,  it  was  held  that  where  neKotiaole 
void.  The  court  held  that  the  dtv  was  city  bonds  were  iraued  by  the  mayor 
estopped  by  the  recitals,  and  tnat  a  and  citj[  secretary  reciting  on  the  face 
purchaser  need  not  examine  the  ordi-  and  having  printed  on  the  backs  thereof 
nances  to  ascertain  their  terms^  say-  an  order  purportinK  to  be  an  order  of 
ing:  "As  therefore  the  recitals  m  the  the  city  council  authorizing  their  issue, 
bonds  import  compliance  with  the  but  no  such  order  was  in  fact  ever 
dty^s  charter,  purchasers  for  value  passed,  and  there  was  no  other  recital 
having  no  notice  of  the  non-perform-  miportjng  compliance  with  the  law, 
ance  of  the  conditions  precedent  were  the  city  was  not  estopped  to  denj  the 
not  bound  to  go  behind  the  statute  validity  of  the  bonds  even  as  against  a 
conferring  the  power  to  subscribe  and  borta  fide  purchaser  for  value.  The 
to  ascertain  by  an  examination  of  the  court  consideied  and  distinguished  the 
ordinances  and  records  of  the  dty  case  of  Evansville  v.  Dennett,  supra,  on 
council  whether  those  conditions  had  the  ground  that  in  that  case,  and  the 
in  fact  been  perfotmed.  With  such  other  cases  to  the  same  effect,  ordi- 
ledtals  before  them  they  had  the  right  nances  had  in  fact  been  passed  by  the 
to  assume  that  the  circumstances  ex-   municipalities. 

isted  which  authorised  the  dty  to  ex-  In  Texat,  the  commissioner's  court 
erdse  the  authority  given  by  the  of  any  county  can  only  authorize  the 
legislature."    See  «upra,  {  928.  issue  of  bonds  by  older  entered  of 

Where  an  issue  of  bonds  recited  that  record,  and  it  has  been  held  that  a  pur- 
it  was  made  under  an  ordinance  of  the  chaser  of  county  bonds  must  look  to 
dty,  it  was  held  that  the  redtal  did  not  the  order  of  the  commissioners'  court 
estop  the  citry  from  showing  that  the  by  authority  of  which  they  were  issued, 
ordinance  was  never  recorded  or  pub-  to  see  if  thev  were  issued  for  a  purpose 
lished  as  required  by  statute,  and  con-  authorised  oy  the  statute  and  in  ac- 
sequently  never  took  effect.  The  oordance  therewith,  whether  the  act 
reason  assigned  for  this  decision  was  and  the  order  are  referred  to  on  the 
that  ndther  the  mayor  nor  clerk  who  face  of  the  bonds  or  not.  Mitchell 
dgned  the  bonds  was  entrusted  with  County  v.  Qty  National  Bank,  91  Tex. 
any  duty  in  relation  to  publishing  the  361 ;  Ball  v.  Presidio  County,  88  Tex. 
ordinance  or  in  determining  whether  it  60;  Young  Bond  &  Stock  Co.  v. 
had  been  published  accormng  to  law.  Mitchell  County,  21  Tex.  Civ.  App. 
Nat.  Bank  of  Commerce  v.  Granada,  54  638.  But  wucere  in  the  Federal  courts? 
Fed.  Rep.  100,  afTg  48  Fed.  Rep.  278.  In  Klamath  Falls  v.  Sachs,  36  Oreg. 
Where  it  was  expresslv  provided  by  325,  it  is  hdd,  contrary  to  the  doctrine 
statute  that  before  any  bonds  should  be  of  the  United  States  Supreme  Court, 
issued  an  ordinance  of  the  city  should  that  the  mumd[^ty  may  show  the 
be  passed  providing  therefor,  it  was  invalidity  of  a  redted  ordinance  as 
helcl  that  a  redtal  in  the  bonds  that  all  against  a  bona  fide  purchaser  of  bonds 
the  requirements  of  the  statute  had  although  the  bonds  also  recite  that  they 
been  strictly  comphed  with,  did  not  are  issued  pursuant  to  and  in  con- 
estop  the  dty  from  denying  their  va-  formity  with  a  statute. 
lidity  on  the  ground  that  no  ordinance        '  Cairo  v.  Zone,  146  U.  S.  122, 143. 


-,yCoo^le 


fact  does  not  confer  authorit7  to  issue  the  bond,  does  not  preclude 
inquiry  as  to  whether  there  b  in  existence  any  other  valid  l^sla- 
tive  authority  under  which  power  to  issue  the  bond  can  be  upheld; 
and  it  such  valid  legislative  authority  be  found,  the  validity  of  the 
bond  wilt  be  sustained,  notwUhstanding  the  erroneoua  recUal.^  While 
such  a  recital  may  be  invoked  by  the  holder  of  the  bonds  as  an  es- 
toppel against  the  municipaUty,  it  is  not  conclusive  in  its  favor  as 
to  the  act  under  which  the  bonds  were  in  fact  issued.' 

§  937.  Estoppel  to  deiqr  OempUance  with  OoBdittons  to  be  per- 
tonned  mbieqnent  to  HaUng  but  before  Delivery.  —  Sometimes  the 
statute  authorizing  the  issuance  of  the  bonds  provides  that  after  a 
vote  shall  be  had  in  favor  of  the  issue  and  various  other  conditions 
precedent  shall  have  been  complied  with,  bonds  in  aid  of  a  railroad 
company  shall  be  executed,  but  shall  only  be  delivered  upon  com- 
pliance with  some  condition  which  by  its  terms  is  intended  to  be 
fulfilled  between  the  time  of  the  execution  of  the  bonds  and  the  time 
of  their  delivery.  If  in  furtherance  of  a  condition  of  this  nature, 
municipal  bonds  are  deposited  in  eaorow  with  a  trustee  to  await  com- 
pliance with  the  condition  upon  which  the  delivery  is  to  be  made, 
they  are  subject  to  the  general  rule  that  a  delivery  of  n^otiable 
paper  left  in  escrow,  contrary  to  the  terms  upon  which  U  was  to  have 
been  delivered,  will  pass  a  good  title  to  a  bona  fde  transferee  for 
value  and  before  maturity.'  Hence,  when  bonds  are  entrusted  to 
a  trustee,  to  be  held  by  him  until  the  completion  of  a  railroad 
through  a  county,  and  upon  such  completion  to  be  by  him  deUv- 
ered  to  the  railroad  company,  the  trustee  ia  the  agent  of  the  coimty 

'  JohnsoD  Co.  p.  Januiuv,  94  U.  8.  valid  act  in  conjunction  with  a  valid 

202;  Anderson  County  v.  BeEd,  113  U.  statute,  the  holder  ia  entitled  to  tdy 

S.  227;   Knox  County  v.  Ninth  Nftt.  upon  the  recital  of  the  valid  act.  Evaiu- 

Bank,    147   U.    S.    01 ;     Evansville   v.  ville  e.  Dennett,  161  U.  8.  434,  442. 

Dennett,  161  U.  8.  434,  443;    Wilkes  '  Knox  County  *.  Ninth  Nat.  Bank, 

County  tj.  Coler,   180  U.  8.  606,  624;  147  U.  S.  91,  95,  per  BroDtr.  J.    Con- 

Wilkes  County  v.  Coler,  190  U.  8.  107,  tra,  Wilkes    County   v.    Cail,    123    N. 

109;  Board  of  Commissioners  V.  Coler,  Cor.  308,  319. 

113Fed.  Rep.  725;   Beatrice  n.  Edmin-  •  Provident    Lite    &  Trust    Co.    v. 

son,  117  Fed.  Rep.  427;    Defiance  v.  Hett^r  County,   170  U.    8.   693,  604, 

Schmidt,  123  Fed.  Rep.  1,  affg  117  rev'g  72  Fed.  Rep.  623,  citing:   Long 

Fed.  Rep.  702;   Fernald  i..  Oilman,  123  Island  Trust  Co,  v.  Columbus,  C.  &  L 

Fed.  Rep.  787 ;  Allen  v.  Davenport,  107  C.  R.  Co.,  65  Fed.  R^.  455,  458 ;  Feai^ 

Iowa,  90.     Contra,   Wilkea  County  *,  ing  ti.  Clark,  16  Gray  (Blasa.),  74,  76; 

Call,  123  N.  Car.  308,  319.    Error  in  re-  Buraon  c.  Huntington,  21   llioh.   415, 

citing  the  title  of  the  atatute  does  not  433 ;  Vallett  t>.  Parker,  6  Wend.  (N.  Y.) 

aSect  tbevaUdity  of  the  bond,  nornec-  915,820;  Chase  National  Bank  of  New 

emaiily  the  recital.     Atchison  Board  York,  v.  Faurot,  149  N.  Y.  632;  Giaff 

of  Education  v.  DeKay,  148  U.  S.  591,  V.  Logue,  61  Iowa,  704. 
596.    When  the  i«cital  refen  to  an  in- 
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and  respoDsible  to  it  for  the  manner  in  which  he  discharges  his 
duty;  and  if  he  determines  that  the  condition  has  been  complied 
with  and  thereupon  delivers  the  bonds  to  the  railroad  company 
which  has  sold  and  disposed  of  them,  a  bona  fide  holder  has  such 
title  to  the  bonds  as  enables  him  to  recover  against  the  coun^,  al- 
though the  condition  has  not  in  fact  been  performed.'  A  munici- 
pality may  i^ive  self-imposed  conditions  to  a  subscription  in  aid 
of  a  railroad  when  the  statute  leaves  it  discretionary  with  it  to  im- 
pose such  conditions,  but  the  waiver  must  be  by  the  municipality 
acting  as  the  principal  and  not  by  mere  agents  or  official  persons.' 
If  the  condition  which  is  to  be  performed  is  not  prescribed  by 
the  atatvie  authorizing  the  issue  of  the  bonds,  but  is  volvntarUy  im- 
posed by  the  municipality  as  a  condition  of  a  subscription,  and  the 
bonds  are  issued  without  compliance  with  the  condition,  although 
it  is  intended  to  be  performed  prior  to  the  issue  or  delivery,  but  the 
bonds  contain  a  recital  which  imports  compliance  with  all  the 
provisions  of  the  statute,  the  mimicipality  is  estopped  from  deny- 
ing the  validity  of  the  bonds  on  the  ground  that  they  were  issued 
and  delivered  by  its  officers  without  performance  of  the  condition 
precedent,  and  therefore  without  authority  on  their  part.'    If  the 

'  Frovideat  Life  &  Trust  Co.  e.  be  made,  "and  such  bonds,  subacrip- 
Hercer  County,  170  U.  S.  593,  nrv'g  tion,  or  aonatioa  shall  not  be  valid  and 
72  Fed.  Rep.  623.  See  also  Somnid  v.  bindiiif  until  such  conditions  precedent 
Frankfort,  131  Mich.  197;  Estill  shall  have  been  complied  with."  A 
County  p.  Embry,  144  Fed.  Rep.  913.  subscription  was  made  pursuant  to  a 
Of  the  case  first  cited,  Mr.  Justice  vote,  the  notice  of  election  preaciibinx 
Peckkam  says,  in  Tulare  Irr.  Dial.  e.  certain  conditions  which  were  allied 
Shepard,  185  U.  S.  I,  24:  "In  Provi-  to  have  been  aaseoted  to  b^  the  railroad 
dent  Life  &  Trust  Co.  t).  Meroer  County,  company,  vie.:  that  the  railroad  should 
170  U.  S.  593,  where  the  fact  whether  be  constructed  through  the  town  in  a 
a  condition  precedent  had  been  per-  certain  direction ;  that  a  depot  should 
formed  before  issuing  of  the  bonds  was  be  located  and  maintained  in  the  town ; 
confided  for  decision  to  a  trustee,  it  that  the  bonds  should  be  delivered  in 
was  held  that  his  decision  that  the  con-  instalments  for  each  mile  of  ties  laid, 
dition  precedent  had  b«en  complied  and  the  balance  when  the  roadbed  was 
with  was  concluave  in  favor  of  a  oona  ready  for  use;  and  that  the  subscrip- 
fdt  bolder,  even  though  the  condition  tion  ahiould  be  void  unless  the  railroad 
m  fact  had  not  been  performed."  company  had  within  one  year  from  the 

*  Graves  o.  Saline  County,  161  U.  S.  time  of  election  made  an  aKieement  for 
359.  iron  and  rolling  stock  and  for  a  conuec- 

*  American  Life  Ins.  Co.  v.  Bruce,  tion  with  an  eastern  teiminus.  The 
105  U.  9.  328;  Oregon  e.  Jennings,  119  bonds  were  ddivered  without  compli- 
U.  9.  74.  See  also  Brooklyn  v.  Aetna  ance  with  these  conditions,  and  recited 
Life  Ins.  Co.,  99  U.  8.  362.  In  Ameii-  that  they  were  "issued  by  virtue  of 
can  Life  Ins.  Co.  v.  Bruce,  lOfi  U.  S.  the  laws  of  the  State  of  Illinoia"  speci- 
328,  the  statute  authorinng  the  issue  ^n^  the  statutes,  and  certified  that  an 
of  tj)e  bonds  declared  that  the  munici-  election  was  duty  had.  It  was  held 
polity  should  have  the  tight  when  that,  as  the  ttaiuU  did  not  make  the 
making  any  subscription  or  donation  imposition  of  conditions  obUgstoVy 
to  any  railroad  company,  to  prescribe  on  the  town,  but  left  the  town  at  lib- 
the  conditions  upon  wmcb  the  bonds  erty  to  prescribe  them  or  to  make  an 
and  subscription  or  donations  should  unconditional  subscription  as  it  doomed 
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condition  which  is  to  be  fulfilled  between  the  execution  and  deport 
of  the  bonds  in  escrow  and  the  time  of  their  delivery  is  not  con- 
beat,  the  town  could,  consisteatlT  It  was,  however,  declared  that  these 
with  the  statute,  usua  and  deliver  boads  provisions  with  reference  to  the  deposit 
for  the  subscription  ia  advance  of  the  of  the  bonds  with  the  treasurer  of 
coDstniction  of  any  part  of  the  railroad ;  State  should  aot  apply  where  the  people 
and  that  the  recitals,  importing,  aa  they  might  have  named  some  part^  as  trus- 
did,  compliance  with  the  statute,  es-  tee  in  th^  vote  oa  the  propodtiou  and 
topped  the  tavra  from  contesting  the  the  compai^  might  thereafter  agree  to 
validity  of  the  bonds  on  the  ground  the  same.  The  provision  of  the  statute 
that  the  conditions  imposed  upon  the  for  registration  in  the  office  of  the 
railroad  company  had  not  been  com-   treasurer  of  State  directed  that  within 

Cwith.  Ia  the  earlier  case  of  thirty  days  after  delivery  of  bonds  the 
kWn  o.  Aetna  Life  Ins.  Co.,  99  holder  should  present  the  same  to  the  au- 
U.  S.  362,  the  facts  were  umilar,  but  ditorof  State,  who  upon  being  satisfied 
the  condition  in  that  case  was  imposed  that  such  bonds  bad  been  issued  ac- 
voluntarily  by  the  town  without  any  cording  to  the  provisions  of  the  act  and 
provision  m  the  statute  expressly  aU'  of  their  genuineness  should  register  the 
thoriaing  the  imposition  of  any  condi-  same  in  his  office,  and  under  his  seal  cer- 
tion.  A  similar  decision  was  rendered,  tify  upon  the  bonds  the  fact  that  they 
In  Lewis  v.  Barbour  County,  105  U.  S.  had  been  re^ulariy  and  legally  issued. 
739,  a  statute  authorized  the  board  of  Bonds  were  issued  in  aid  of  a  railroad, 
county  commissioners  of  any  county  each  of  which  recited  that  it  was  "is- 
to  issue  bonds  to  aid  in  the  construe-  sued  for  the  purpose  of  aiding  in  the 
tion  of  railroads,  &c.,  upon  being  au-  construction  of"  the  railroad  "under 
thorized  so  to  do  bv  a  vote  of  the  elect-  and  in  pursuance  of  an  act  of  the  leg- 
ors.  in  the  case  of  subscriptions  in  aid  islature  of  the  State  of  Kansas  "  naming 
of  the  construction  of  a  railroad,  the  the  title  of  the  statute.  There  was  notb- 
statute  provided  that  the  commis-  ing  on  the  bonds  indicating  that  the 
sioneiB  should  at  once  subscribe  upon  donation  was  otherwise  th^  absolute 
the  books  of  the  railroad  company  ape-  and  unconditional.  In  point  of  fact, 
cifically  setting  forth  the  con<£tions  the  vote  was  on  condition  that  one-half 
upon  wluch  the  subscription  was  made,  should  only  be  delivered  upon  comple- 
the  amount,  &c.,  &c.  The  statute  also  tion  of  the  railroad  to  a  certain  point 
provided  that  if  the  purpose  for  which  within  the  county,  and  the  remainder 
bonds  were  voted  be  to  aid  in  the  con-  when  it  should  be  completed  through 
Htruntion  of  a  lailroad  either  by  a  dona-  the  county.  The  bonds  were  left  by 
tion  thereto  or  the  taking  of  atock  the  county  officers  with  a  third  party 
therein,  then  upon  the  subscription  to  be  deposited  with  the  treasurer  ot 
being  made,  the  officers  of  the  munici-  State  as  required  by  the  terms  of  the 
pality  should  thereupon  issue  bonds  of  proposition  upon  which  the  people 
the  county,  &c.,  for  the  amount  of  the  voted.  They  were  never  so  deposited, 
subscription  and  should  forthwith  de-  but  that  third  party  procured  them  to 
liver  the  same,  together  with  the  orig-  be  registered  by  the  auditor  of  State, 
inal  or  a  copy  of  tl^  subscription,  to  the  and  then  fraudulently  put  them  in  cir. 
treasurer  of  State,  who  should  hold  the  culation.  The  court  ^eld  that,  in  view 
bonds  in  escrow  until  the  conditions  of  the  provision  of  the  statute  declar- 
and  the  terms  of  the  subscription  ing  that  the  requirement  for  the  de- 
should  be  in  all  things  fully  complied  posit  of  the  bonds  in  escrow  should  not 
with.  Upon  the  conmtiona  of  the  sub-  apply  where  the  people  named  another 
Bcription  Deing  in  all  tilings  fully  com-  trustee,  and  in  view  of  the  fact  that  the 
plied  with,  then  the  treasurer  was  au-  county  might  make  a  subscription  to 
thorized  to  deliver  the  bonds  to  the   stock  to  be  paid  in  bonds  deliverable  at 

Srties  entitled  thereto,  who  should  once  without  any  conditions  or  terms 
ve  the  same  registered  b_y  the  State  whatever,  it  was  within  the  power  of 
auditor  as  otherwise  provided  in  the  the  county  to  issue  the  bonds  without 
act.  In  the  case  of  a  failure  to  com-  delivering  tbem  to  the  treasurer  of  the 
ply  with  the  conditions  and  the  terms   State;    that  the  statute  entrusted  to 
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tained  in  the  statute  authorizing  the  issue,  but  is  found  in  the  pro- 
ceedings or  agreement  for  the  issuance  of  the  bonds,  and  if  the  bonds 
contain  a  provision  that  they  shall  be  valid  only  when  it' is  certified 
thereon  that  the  conditions  upon  which  they  were  voted,  issued,  and 
deposited  by  the  municipality  have  been  performed,  a  certificaie  by 
the  person  or  depository  designated  in  the  proceedings  to  make  the 
same,  that  the  condition  has  been  performed,  indorsed  on  the  bonds, 
makes  the  bonds  completely  executed  instruments  and  in  a  condi- 
tion to  be  put  upOD  the  market  as  commercial  paper  free  from  any 
condition.  Having  on  them  the  necessary  certificate  of  performance, 
the  purchaser  need  not  inquire  whether  the  facts  were  as  certified. 
With  the  certificate  indorsed  thei«on,  the  bonds  are,  m  l^^l  effect, 
the  same  as  if  they  had  been  issued  by  the  proper  officers  under  full 
authority  without  the  condition  which  appeared  on  their  face.' 

neoeasaril^  authorUad  to  determine  coatained  a  nrovuion  that  "this  bond 
whether  the  law  had  been  in  all  re~  shall  be  valid  only_  when  it  ie  thereon 
apecta  obeyed;  that  purchaaera  were  duly  certified  that  it  bss  been  duly  cer- 
entitled  to  rely  upon  hiadetennination;  tified  that  the  conditions  upon  which 
and  that  the  county  was  liable  on  the  it  wm  voted,  issued,  and  deposited  by 
bonda.  said  town  have  been  performed."    The 

'  In  Henasha  d.  Hassrd,  102  V,  S.  appropriate  certificates  were  made  and 
81,  a  town  in  Wisconnn,  pursuant  to  filed  with  the  bonk,  and  thereupon  the 
Btatutoiy  authority,  siUMcribed  for  praaident  of  the  bank  made  the  stipu' 
etock  in  a  milroad  company  and  issued  lated  indorsement  on  the  bonds.  The 
its  bonds  in  payment  thereof.  The  bonds  were  attacked  on  the  ground  that 
proposition  submitted  by  the  railroad  the  railroad  company  had  never  con- 
company  was  for  the  issuance  of  the  strueted  its  railroad  t>etween  the  desig- 
bouds  in  consideration  of  the  construe-  nated  termini,  but  on  the  contrary  for 
tion  of  a  nulroad  between  two  deug-  a  distance  of  a  mile  had  obtained  track- 
nated  points.  Upon  the  makingof  the  a^jorights  over  another  railroad,  thereby 
bonds  they  were  to  be  deposited  with  a  dispensing  with  a  bridge  over  a  narrow 
bank,  to  be  held  by  the  bank  until  such  'lake.  The  Circuit  Court  were  divided 
time  as  there  should  be  filed  in  the  in  opinion  upon  the  question  whether 
bank  a  properly  authenticated  certifi^  the  court  should  have  instructed  the 
cate  signed  by  the  chief  officer  of  the  jury  that  the  construction  of  the  rail- 
company  and  the  chairman  of  the  roald  without  constructing  the  same 
board  of  supervisors  of  the  town,  that  across  the  lake,  but  by  securing  the 
the  iron  had  been  laid  upon  the  track  right  to  cross  the  lake  on  the  bridge  and 
of  the  road  and  cars  had  been  run  over  track  of  another  railroad,  was  not  a 
the  same,  between  the  designated  ter-  perfonnance  of  the  conditions  of  the 
mini  of  the  railroad,  when  the  bonds  propcmtion  to  construct  a  railroad  be- 
should  become  the  absolute  property  tween  the  designated  termini.  The 
of  and  be  held  by  the  bank  subject  to  Supreme  Court  held  that  it  was  unneces- 
the  order  of  the  company.  It  was  stip-  sary  to  consder  this  question,  sayine: 
ulated  that  this  certificate  should  au-  "When  the  bonds  were  'duly  certified' 
thorize  and  require  the  president  of  the  .and  were  delivered  to  the  milroad  com- 
bank  to  certify  upon  the  back  of  each  pany  by  the  bank,  they  became,  under 
of  the  bonds  that  the  conditions  upon  the  agreement  of  the  parties,  valid  in- 
which  the  bonds  were  voted,  issued,  and  atruments  completely  executed  in  fonn 
deponted  by  the  town  had  been  per-  and  in  a  condition  to  be  put  upon 
formed.  In  case  the  company  failed  to  the  maricet  as  commercial  paper.  Hav- 
oomply  with  the  conditions  the  bonds  ing  on  them  the  necessary  certificate, 
were  to  be  returned  to  the  town  on  de-  the  purchaser  need  not  inquire  whether 
mand  of  the  authorities.  Pursuant  to  the  facts  were  as  certified.  With  the 
the  terms  of  the  propoettion,  each  bond   certificate  indorsed,  the  bonds  were  in 
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But  if  a  vote  to  subscnbe  to  the  stock  of  a  railroad  company  to  be 
paid  by  an  issue  of  municipal  bonds,  or  if  a  subscription  to  such 
stock  payable  in  such  bonds  be  made  upon  a  condition  which  is  to 
be  performed  subsequently  to  the  vote  or  subscription,  —  such  as 
the  condition  that  the  railroad  be  fonstructed  between  specified 
points  and  within  a  specified  time,  —  and  if  the  bonds  are  issued 
without  compliance  with  such  condition,  they  are  invalid  in  the 
hands  even  of  a  bona,  fide  purchaser  for  value,  if  the  statute  author- 
izing the  issue  declares  that  the  bonds  shall  not  be  binding  and  valid 
untU  condiiiona  'precedent,  which  may  have  been  imposed,  shall  have 
been  complied  with,  and  that  provision  is,  either  expressly  or  by 
judicial  construction  adopted  prior  to  the  issue  of  the  bonds, 
declared  to  be  binding  upon  innocent  holders  without  notice. 
The  fact  that  the  bonds  contain  a  recital  which  would  otherwise 
import  compliance  with  the  law  does  not  under  such  circumstances 
estop  the  municipal!^  from  taking  advantage  of  a  defence  founded 
on  Uie  breach  of  the  condition.' 

legal  effect  the  same  as  if  they  had  been  ditiona  precedent  should  be  complied 

issued  by  the  proper  officers  under  full  with  was  an  imperative  and  peremp- 

authority  without  the  condition  which  tory  declaration  that  the  bonds  should 

appeared  on  their  face.     Under  these  not  be  valid  and  binding  until  the  con- 

circumstaaces,  the  condition  did  not  ditions  named  should  liave  been  com- 

deatroy  their  negotiabihty."  plied  with  even  in  the  hands  of  innocent 

'  Citbeus'  Sav.   &   Loan  Assoc,   v.  holders   without   notice.      The   bonds 

Perry  County,  156  U.  S.  692,  702.     In  before  the  Supreme  Court  of  the  United 

German  Sav.  Bank  v.  Franklin  County,  States  contained  a  recital  that  they  were 

128  U.  S.  526,  an  election  to  detennine  issued  under  the  provisions  of  the  act, 

whether  an  issue  of  bonds  should  be  describing   it,  "and  authorized   by   a 

made  in  payment  of  a  subscription  in  majority  of  the  qualified  voters  of  said 

aid  of  a  iwlroad  company,  was  held  county  of  Frankun  at  an  election  held 

September  1 1 ,  1869.    One  of  the  condi-  ...  in  accordance  with  the  provisions 

tions  upon  which  the  prescription  was  to  of  said  act."   The  Supreme  Court  of  the 

be  made  was  that  the  railroad  should  be  United  States  held   that  iossmuch  as 

commenced  in  the  county  within  nine  the  plaintiff  purchased  the  bonds  after 

months  from  the  date  of  the  election  the  ludicial  construction  of  the  statute 

and  completed  through  the  county  by  b;^the Statecourt, plaintiff  waschareed 

June  1,  1872.    At  the  time  of  the  elec-  with  notice  of,  and  bound  not  onlyliy 

tion,   the   statute   provided   that  any  the  terms  of  the  statute,  but  also  by 

municipality   should   have    the    right,  the   judicial   construction    thereof   bv 

upon  making  any  subscription  or  dona-  the  State  court,  and  that  the  bonds 

tion  to  any  railroad  company,  to  pre-  were   invalid   in   plaintiff's   hands   al- 

scribe  the  conditions  upon  which  such  though  it  was  a  bona  fide  holder  for 

bonds,  subscription,  or  donation  should  value,  by  reason  of  a  failure  to  comply 

be  made,  "and  such  bonds,  subscrip-  with  the   conditions  upon   which  the 

tiooB.oT  donations  ehall  not  be  valid  and  vote    was  made.      It   also   held   that 

binding  TiTttil  such  ecmdUions  precedent  the  recitals  did  not   estop  the  county 

shall     have     been     complied     with."  from  taking  advantage  of  the  failure 

Prior  to  the  purchase  of  the  bonds  by  of   the   railroad  company  to  crauply 

the  plaintiff,  the  Supreme  Court  of  the  with  the  conditions  of  the  subscription. 

State  held  that,  although  this  statute  This  case  distinguishes  Americaa  Life 

did  not  declare  that  the  bonds  should  Ins.  Co.  v.  Bruce.  105  U.  S.  32S;  Pana 

be  void,  its  declaration  that  they  should  v.  Bowler,  107  U,  S.  529;  and  Oregon 

not  be  valid  and  binding  until  the  con-  *.  Jennings,  119  U.  8.  74. 
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S  938.  Jndgnwnt  on  D«taniiin»liion  «s  to  Bight  to  linu  Bond*. 
—  Under  schemes  adopted  for  the  issue  of  bonds  by  or  on  behalf 
of  municipalities,  —  ptirticularly  in  the  case  of  raihoad  aid  bonds 
and  bonds  of  irrigation  or  other  local  districts,  —  provision  is  fre- 
quently made  for  the  presentation  of  a  petition  or  application  by 
taxpayers  to  a  judge,  board,  or  other  specified  tribunal  initiating 
proceedings  for  an  issue  of  bonds,  and  thereupon  the  judge,  board, 
or  tribunal  upon  whom  the  duty  devolves  by  the  statute  of  passing 
upon  the  petition,  makes  the  necessary  order  and  appoints  com- 
missioners to  issue  the  bonds  or  otherwise  provides  for  their  issue 
pursuant  to  the  statute.  Under  any  scheme  of  this  nature,  the  final 
judgment  or  decision  (where  there  is  jurisdiction  to  act  and  d^ 
dde),  that  all  the  preliminary  conditions  have  been  complied  #ith 
and  embodying  in  effect  such  judgment  or  decision  ia  a  recital 
in  a  negotiable  bond,  estops  or  concludes  the  municipality,  in  an 
action  on  the  bond  or  coupons  by  a  bona  fide  holder,  from  contest- 
ing the  facts  thus  decided  and  recited,  or  necessarily  involved  in 
such  decision  and  recital.'  The  determination  of  the  judge,  board, 
or  tribunal  authorized  (o  act  can  only  be  attacked  collaterally  upon 

'  Knox  County  v.  AspinwaU,  21  pereoiu,  it  would  be  too  Iat«  even  in  a 
How.  (U.  S.)  539;  b.  c.  tupra,  ft  005,  direct  proceeding  to  call  it  in  question. 
OOa,  B07;  Biaaell  o.  JeffereonvilTe,  24  It  is  to  be  observed  that  in  thi^  case  the 
How.  (U.  8.)  287:  Lynde  v.  Winne-  deciedonoftheSupremeCourtproceeded 
bago  County,  16  Wall.  (U.  8.)  6;  Rock  upon  tbe  two-fold  ground  of  power  on 
Creek  D.  8trDng,  96  U.  S.  271;  Orieana  the_part  of  the  county  commissioners  to 
t>.  Plstt,  09  U.  8.  S76;  Lyons  v.  Hun-  decide  the  fact  and  the  effect  of  a  re- 
BOD,  99  U.  8.  684;  Andes  v.  Ely,  158  eital  importing  compliance  with  the 
U.  8.  312;  Quinlan  o.  Qreen  County,  statute.  The  intention  of  the  court 
20S  U.  9.  410,  422;  a.  c.  157  Fed.  Rep.  apparently  was  to  support  Ha  deoision 
33;  Hutchinson  A  3.  R.  Co.  v.  King-  upon  both  of  these  grounds  separately, 
man  County,  48  Kan.  70.  See  also  and  this  case  would  therefore  seem  to 
Tulare  ItT.  Dist.  v.  Shepard,  185  U.  be  authority  for  the  proposition  that 
8.  1,  20;  infra^  JS  956,  957.  In  Knox  if  a  board  of  commiasioners  or  other 
County  V.  Aspmwall,  21  How.  (U.  S.}  tribunal  duly  authorized  to  act  decides 
539,  the  court  held  that  the  boatd  of  that  all  the  condition  precedent  to  an 
county  cammiarionera  was  necessarily  issue  of  the  bonds  had  been  complied 
clothed  by  statute  with  power  and  au-  with,  its  decision  is  binding  if  the 
thority  to  determine  whether  or  not  rights  of  third  parties  have  attached 
an  election  had  been  properiy  held  and  bdore  the  decision  is  attacked.  When, 
a  majority  of  the  votes  of  Uie  county  purauant  t«  statute,  the  minutes  of  the 
cast  m  favor  of  the  subscription  in  city  council  or  board  of  aldennen  re- 
payment of  which  the  bonds  were  is-  dte  that  the  board  canvassed  the  le- 
Bued.  The  court  declared  that  while  turns  of  an  election  authorizing  an 
it  was  not  prepared  to  say  that  the  de-  issue  of  bonds  and  found  that  due  no- 
cision  of  the  board  would  be  conclusive  tico  had  been  given  and  that  the  elec- 
in  a  direct  proceeding  to  inquire  into  tion  had  been  legally  and  formally 
the  facts  previously  to  the  execution  held,  parol  evidence  ia  not  admissible 
of  the  power  and  before  the  rights  and  as  against  a  bona  fidt  holder  for  value 
interests  of  third  parties  had  attached,  of  the  bonds  to  show  that  no  notice 
yetas  the  authority  had  been  executed,  of  the  election  was  given.  Clarksdale 
the  stock  subscribed,  and  the  bonds  ia-  v.  Pacific  Imp.  Co.,  81  Fed.  Rep.  32d. 
sued,  and  in  the  hands  of  innocent 


.dr,yGoogIe 


some  ground  which  goes  to  the  jurisdiction,  and  if  jurisdiction  ex- 
ists, all  other  questions  rightly  before  him  or  the  tribunal  are 
concluded  by  the  deci^on.' 

Within  a  like  principle,  a  judgm^it  in  favor  of  a  creditor  is  a 
final  and  binding  adjudication  ihat  a  debt  exists  and  is  a  valid  and 
subsisting  obligation,  notwithstanding  any  constitutional  limita- 
tion upon  the  power  of  a  municipal  corporation  to  contract  a  debt. 
If  bonds  be  issued  for  the  purpose  of  funding  such  judgment,  the 
municipality  is  estopped  by  the  judgment  from  contesting  the  valid- 
ity of  Uie  debt  for  which  the  bonds  are  issued.*  The  conclu^ve  or 
binding  effect  of  the  determination  of  the  judge,  board,  or  other  au- 
thorized tribunal  under  such  circumstances  is  not  dependent  upon  a 
recital,  although  it  usually  comes  before  the  court  in  connection 
therewith.  The  principle  underlying  these  dedsions  is,  however, 
the  foundation  upon  which  the  doctrine  of  estoppel  by  recital  rests, 
and  the  conclusive  or  binding  effect  of  a  judgment  or  determinattoa 
by  a  person  or  body  clothed  with  the  power  and  duty  of  deciding 
the  question  should  not  be  overlooked. 

§  939.  Bettmdlng  Bonds.  —  Although  there  is  authority  in  sup- 
port of  the  proposition  that  where  a  municipality  has  created  a 
debt  and  issued  bonds  in  evidence  thereof,  the  municipality,  like 
any  other  debtor,  may,  in  virtue  of  its  general  powers,  enter  into 
negotiations  and  cancel  or  exchange  its  bonds  without  special  legis- 
lative authori^,'  yet  it  would  seem  that  an  issue  of  n^otiable  refund- 

*  Andea  v.  Ely,  15S  U.  S.  312;  s.  c.  council  authorizing  the  mayor  and  city 
tupra,  i  926.  See  thia  case  as  to  suffi-  clerk  to  cancel  any  of  the  bonds  of  the 
ciency  of  petition  to  confer  jurisdiction,  issue  and  to  execute  in  lieu  of  such  can- 

*  Lake  County  d.  Pktt,  70  Fed.  celled  bonds  duplicates  of  the  same 
Rep.  567,  569;  Geer  r.  Ouray  County  number  and  amount  and  payable  at  the 
Com'rs,  07  Fed.  Rep.  435.  Such  judg-  same  time.  It  was  objected  to  this 
ments  are  beyond  coIiat«ial  attack,  bond  that  the  power  of  the  mayor  and 
even  though  rendered  throuih  fraud  council  wae  extiftuated  when  the  bonds 
and  by  collusion;  only  by  a  £iect  at-  wereissued.and  that  the  proceeding  for 
tack  within  the  period  named  in  the  caacellatton  and  reissue  was  without 
statute  of  limitations  can  such  fraudu-  authority,  but  the  court  said:  'By 
lent  or  collusive  judgments  be  set  aside,  the  issue  and  delivery  of  the  bonds,  a 
Lake  County  p.  Piatt,  79  Fed.  Kep.  567,  debt  had  been  created  by  the  city,  and 
573;   25  C.  C.  A.  87,  92.  with  respect  to  such  debt  and  the  se- 

'  In  Bogan  v.  Watertown,  30  Wis.  curity  given,  it  was  competent  for  the 
259,  —  an  action  upon  interest  cou-  city,  as  for  any  other  debtor,  to  enter 
pons,  —  one  of  the  counts  was  upon  a  into  negotiations  and  to  cancel  or  ex- 
coupon  on  a  bond  which  was  a  reissue  change  its  bonds  without  special  l^:ia- 
in  substitution  for  a  prior  bond  of  the  lative  authority."  In  Hyde  v.  Ewert, 
same  number  and  amount  and  corre-  16  S.  Dak.  133,  statutory  authority 
sponding  in  all  particulars  with  the  to  refund  bonds  existed,  and  the  court 
original  Dond,  the  original  having  been  held  that  such  authority  was  sufficient 
surrendered  and  cancelled  under  au-  to  justify  the  issue  of  refunding  bonds, 
thority  of  a  lesolution  of  the  common  sought  to  be  unjoined  by  a  taxpayer. 
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ing  bonds  payable  in  the  future  comes  within  the  general  principle 
which  has  been  laid  down  that  negotiable  bonds  can  only  be  issued 
by  a  municipaU^  purmmU  to  atatidory  authority,  and  that  in  the 
absence  of  statutory  authority  an  issue  of  refunding  bonds  is  vUra 
viret,  so  far  at  least  as  negotiability  under  the  law  merchant  is  coq- 
cemed>  Thus  in  lUinoit,  it  is  held  that  although  the  power  to  set- 
tle and  pay  the  debts  of  a  municipality,  which  it  had  been  author- 
ized to  create,  and  to  take  up  and  cancel  its  bonds,  which  it  had 
been  authorized  to  issue,  cannot  be  doubted,  it  does  not  necessarily 
follow  that  the  pow^  to  issue  new  or  refunding  n^^tiable  bonds 
in  the  place  of  and  to  take  up  the  old,  can  also  be  implied.    If  it  can. 

The  court  added;  "Tbere  U  another  municipality  to  have  the  bonds  held  by 
view  which  effectually  avoids  aJl  po»-  defend&nt  adjudged  void  and  ordered 
sible  objections  to  the  issue  of  these  to  be  Burrendered  and  cancelled,  the 
proposed  bonds.  It  is  this :  where  a  court  asaumed  th&t  the  power  of  com- 
municipal  corporatioo  has  created  a  missiouets  to  issue  bonds  of  the  town 
valid  debt  against  itself,  it  has  power,  ceased  when  they  had  originally  issued 
like  any  other  debtor,  to  enter  into  ne-  the  amount  mentioned  in  the  petition 
gotiations  concerning  such  debt  and  to  of  the  taxpayeis.  But  the  court 
reduce  its  amount  by  payment  or  the  p<»nted  out  that  the  returned  bonds 
exchange  of  other  bonds  without  any  had  not  been  sold  by  the  railroad  corn- 
special  grant  of  legislative  authority,  pany  and  that  they  were  destroyed  by 
R<^n  V.  WatertowBj  30  Wis.  259.  If  the  commissioners,  so  that  the  sub- 
the  corporation  or  its  creditors  con-  stituted  bonds  did  not  increase  the 
aeat  to  a  reduction  of  its  legal  indebted-  entire  amount  outstanding  beyond  tbe 
nesB,  who  can  be  heard  to  complain?  authorized  limit.  It  was  held  that  there 
Certainly  not  a  taxpayer.  It  would  be  was  no  equity  in  favor  of  the  munici- 
aa  obviously  anomalous  proceediiig  for  pality  as  against  the  defendant  to  sup- 
a  court  of  equity  to  forbid  the  conaum-  port  an  action  for  the  cancellation  of 
mation  of  such  a  compromise  as  is  the  bonds  ariain|  from  the  substitu- 
disclosed  by  the  record  m  this  case  at  tion;  that  the  dfdendant  was,  not  only 
the  instance  of  any  one  so  substantiaUy  by  the  apparent  dtuation  at  the  time 
benefited  thereby  as  the  plaintiff.  Oi  its  purchase  of  the  bonds,  but  by 
Similsf  language  was  also  used  by  the  continued  recognition  of  the  obligs- 
same  court  in  Ewert  v.  Mallory,  16  S.  tion  of  the  bonds  for  several  years 
Dak.  151,  where  there  was  abo  ex-  thereafter  by  payment  ot  interest 
press  authority  to  refund  the  bonds,  thereon,  induced  to  understand  that 
In  Solon  c.  WilUamsburgti  Savings  they  were  in  all  respects  legally  created; 
Bank,  114  N.  Y.  122,  the  validity  ot  and  that  inasmuch  as  the  substitution 
certain  railroad  aid  bonds  was  m-  was  effected  by  the  agents  of  the  mu- 
volved.  About  three  months  after  the  nidpality,  and  the  change  was  onl^ 
last  of  tbe  original  issue  of  tbe  bonds   one  of  fotm  and  not  of  substance,  it 


the  railroad  company,  the  latter  sur-  i 

rendered   up  to  the   commiasionerB  a  cancelled. 

number  of  tbe  bonds  amounting  to        '  The  legislature  may,  by  mand»- 

twenty-four  thousand  dollars,  and  they  tory  enactment,  compel  a  county  to 

issued  and  delivered  to  him  in  their  issue  bonds  to  fund  its  floating  debt  in- 

plaoe  a  like  amount,   of  which  those  curred  for  necessary  eiroenses.     Jones 

held  by  the  defendant  were  a  part.  v.  Madison  County,  137  N.  Car.  579 

The  suDstituted  bonds  were  of  larger  (ovenuKng  on  rehearing,  b.  c.  135  N. 

denomination  and  were  made  payable  Car.  218;    and  Battery  Park  Bank  v. 

at  a  different  place,  and  the  cbuige  was  Hadison  County,    135  N.  Car.  230). 

made  with  a  view  to  their  availability  See  also  Jefferson  County  v.  People,  5 

for  sale  and  transfer  in  the  city  of  New  Neb.  127;    Fi«aident,  Ac.  v.  State,  45 

York.      In  an  action  brought  by  the  Ala.  399. 
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then  against  the  policy  of  the  Constitution  and  laws  requiring  sudi 
debts  to  be  paid  at  or  before  maturity  and  without  legislative 
authority,  a  municipal  debt  may  forever  be  kept  alive  and  the 
municipali^  be  subjected  to  the  many  disabilities  and  hardships 
which  the  law  imposes  on  the  makers  of  ne^tiable  instruments 
when  such  instruments  are  held  by  innocent  holders  for  value  be- 
fore maturity.  Hence,  the  mere  fact  that  a  municipal  corpotatioD 
is  in  debt  does  not  authorize  it,  as  of  course,  to  issue  renewal  or 
refunding  n^otiable  bonds.'  llie  power  to  issue  new  n^otiable 
bonds  having  the  incidents  of  commercial  paper,  to  take  the  place 
of  a  former  issue,  cannot  be  implied  merely  from  power  to  make 
the  original  issue.*  But  under  the  decisiona,  it  b  not  necessary 
that  express  aidkoriiy  should  be  conferred  to  issue  refunding  bonds, 
eo  nomine.  A  general  power,  continuing  in  its  nature,  to  borrow 
money  for  corporate  purposes  and  to  issue  bonds,  which   ia  not 

'  Oqu&wka  v.  Giavea,  82  Fed.  Rep.  to  iasue  a  bond  for  and  in  lieu  <rf  on 

568;    Hardin  Count;  ii.  McFarian,  82  ovetdue   bondj   the   general   pow«r  to 

m.  139;  Locke  e.  Dsvison,  111  Dl.  19;  issue  bonds  within  certain  &xed  linuts 

Coquard  v.  Oquawka,  192  111.  355.  was  expreaaly  jpven  by  the  charter  of 

'  Coquord  V.  Oquawka,  192  lU.  355;  the  city  and  without  regard  to  the  pui- 
Herrill  t>.  UonticeUo,  138  U.  8.  673,  pose,  and  it  therefore  appeared  in  that 
685;  B.  c.  tupra,  }  874.  In  Menill  i>.  case  that  the  charter  authorized  the 
Monticello,  138  TJ.  8.  673,  a  townslup  issue  of  the  bonds  sued  on.  It  also  dis- 
had,  purauant  to  statutoiy  authority,  tioKuishea  the  case  of  Galena  c,  Cor- 
iasued  its  bonds  for  the  purpose  of  witn,  48  III.  423,  on  the  ground  that 
building  a  ^c^loolhouse.  It  had  au-  the  city  in  that  case  was  authorized  by 
thority  to  issue  bonds  for  the  purchase  its  charter  to  borrow  money  as  might 
and  erection  of  lands  and  buildings  for  be  necessary,  not  exceeding  120,000  in 
school  puipoaea  only.  The  Supreme  any  one  year,  and  to  issue  bonds,  scrip. 
Court  of  the  United  States  held  that  or  oertincatcs  thetsfor  to  be  used  tn 
authority  to  issue  bonds  for  these  pur-  liquidation  of  the  debts  of  the  city  and 
poses  did  not  imply  authority  hi  issue  for  permanent  and  useful  improve- 
Donda  to  refund  the  original  issue,  menta.  The  city  therefore  nas  au- 
Justice  Lamar  said;  "The  bonds  in  thoriaed  by  its  charter  to  iasue  the 
suit  tveie  not  issued  for  either  of  the  bonds  sued  on,  and  although  language 
purposes  named  (for  the  purchase  and  was  used  in  the  opinion  which  tended 
erection  of  lands  and  buildings  for  bi  support  the  general  right  to  refund 
school  purposes),  but  to  retire  and  pay  existing  bonds,  the  case  was  not  one 
off  the  bonds  of  1809.  The  town  had  no  where  a  recovery  was  had  on  refunding 
power  to  pay  ofT  theee  bonds  in  this  bonds  issued  without  authority  given 
way,  viz.,  by  the  issue  ci  new  bonds,  for  that  purpose.  In  Hardin  County  v. 
or  it  could  perpetuate  a  debt  forever.  McFarian,  82  HI.  138,  the  court  bdd 
Bonds  once  issued  for  a  lawful  purpose  that  under  the  principle  that  where  a 
must  be  paid  b^  taxation.  .  .  .  When  statute  poin1«d  out  the  particular 
bonds  are  once  issued  for  a  lawful  pur-  course  to  be  pursued  to  effect  a  partic- 
pose,  the  town  is  funelws  officio  as  to  ular  purpose,  no  other  course  can  law- 
that  matter.  To  argue  that  the  old  fully  be  pursued,  a  county  authorised 
bonds  are  a  debt  (or  school  purpoaes,  by  statute  to  levy  a  special  tax  to 
which  may  be  liquidated  by  new  bonds,  liquidate  its  debts  can  only  discharge 
is  a  refinement  of  construction  which  those  debts  by  the  levy  of  such  tax,  and 
the  sound  sense  of  the  law  refuses."  the  county  authorities  have  no  general 
Coquardi'.Oquawka,192ni.355,«upra,  or  implied  power  to  take  up  its  out- 
distinguishes  Quincy  v.  Waifield,  25  standing  bonds  and  give  bonds  in  lieu 
111,  317,  on  the  ground  that  in  that  case,  thereof  bearing  interest.  See  also 
while  no  express  power  was  granted  Locke  v.  Davison,  111  Dl.  19. 
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limited  to  specified  purposes,  includes  the  power  to  borrow  moDey 
and  issue  bonds  to  fund  or  refund  the  enstiDg  indebtedness  of 
the  municipality  on  the  principle  that  the  whole  is  greater  than 
any  of  its  parts,  and  refunding  bonds  issued  pursuant  to  such  au- 
thority are  within  the  powers  of  the  municipality.'  The  fact  that 
a  constitutional  or  statutory  provision  required  the  municipal 
authorities  at  the  time  of  issuing  bonds  to  provide  for  the  collec- 
tion of  a  tax  sufficient  to  pay  the  interest  on  bonds  issued,  and  also 
to  pay  and  discharge  the  principal  thereof  at  or  before  maturity, 
does  not  preclude  the  municipality,  under  statute  authority,  from 
refunding  bonds  issued  under  this  constitutional  or  statutory  require- 
ment at  the  expitation  of  their  original  term,  when  such  IJonds 
for  any  cause  remain  unpaid  or  unsatisfied  from  taxation  or  from 

■  Portsmouth  Sav.  Bank  v.  Spring-  is  sufficient  to  authorize  an  issue  of 

field,  4  Fed.  Rep.  276:   Portland  Sav-  bonds  in  exchange  for  exdsting  obUga- 

ings  Bank  v.  Evansville,  25  Fed.  Rep.  tions.    There  ia  no  eubatontial  di^r- 

389 ;    Huron  v.  Second  Ward  Savings  ence  between  exchanging  bonds  at  par 

Baitk,  Se   Fed.   R^.   272,  280,    afTg  for  outatandmg  obligations  and  selling 

80  Fed.  Rep.  660;  Quincy  v.  WarSeld,  them  at  par  for  the  purpose  of  paying 

25  lU.  317;   Galena  c.  Corwith,  48  III.  theolddebt.    Either  method  of  proced- 

423;  Hyde  Park  o.  Inrallfl,  87  HI.  11;  ure  results  in  refunding  the  old  debt 

Stone  D.  Chicago,  207  111.  492;  Morris  by  issuing  new  bonds.    Ewert  v.  Mal- 

A  Whitehead  v.  Taylor,  31  Uieg.  02;  lor^,  16  S.  Dak.  151.      See  also  Uont- 

Hontpeher  Nat.  Life  Ins.  Co.  v.  Mead,  peher  Nat.  Life  Ins.  Co.  c.  Mead,  13  8. 

13  8.  Dak,  37;    Richmond  A  W.  P.  Dak.  37.     A  different  question  might 

Land,  Ac.  Co.  v.  West  Point,  94  Va.  arise  if  the  statute  required  the  refund- 

668;    Rogan  v.   Watertown,   30  Wis.  ing   bonds   to  be  sold  at  public  aale 

259,  268.     See  also  Jones  t>.  Camden,  to   the   highest  bidder.     See    Index, 

44  8.  Car.  319.  Bithad   Bubkr. 

The  fact  that  a  city  has  power  to  A  city  had  authority  "to  borrow 
ruse  money  by  taxation  for  the  pur-  money  on  the  credit  of  the  corporation 
pose  of  paying  judgmento  on  past  due  for  corporate  purposes  and  to  issue  bonds 
warrants  for  current  expenses,  does  not  therefor  in  such  amounts  and  sums  and 
by  implication  exclude  the  power  to  onsuchconditionsaaitshallprescribe." 
fund  such  warrants  by  an  issue  of  n^o-  It  was  held  that,  under  this  general  du- 
tiable bonds  when  the  express  power  to  thority  to  borrow  money  for  corporate 
issue  negotiable  bonds  therefor  is  also  purposes  and  to  issue  bonds,  it  had  the 
granted  by  the  charter.  Stone  v.  power  to  borrow  money  in  the  same 
Chicago,  207  HI.  492,  504;  Huron  v.  manner  to  pay  an  indebtedness  in- 
Second  Ward  Sav.  Bank,  30  C.  C.  A.  curred  for  municipal  purposes,  and 
38;  M  Fed.  Rep.  272;  Jones  t>.  Cam-  that  it  might  issue  its  bonds  for  the 
den,  44  S.  Car.  319,  323.  When  ex-  purpose  of  funding  its  indebtedness. 
press  power  to  raise  money  by  tax  to  Montpelier  Nat.  Life  Ins.  Co.  v.  Mead, 
pa^  debts  and  to  issue  bonds  to  refund  13  8.  Dak.  37.  Statutory  authority 
existinf^  indebtedness  are  conferred,  to  issue  renewal  or  refunding  bonds 
the  choice  of  the  method  by  which  the  of  "like  tenor"  with  the  old  bonds, 
indebtedness  should  be  paid  is  left  to  is  to  be  taken  in  the  sense  in  which 
the  discretion  of  the  dty.  Huron  r.  the  words  are  popularly  undeistood. 
Second  Ward  Sav.  Bank,  30  C.  C.  A.  They  mean  simply  of  the  same  nature 
38;  86  Fed.  Rep.  272,  281.  Statutory  or  character,  and  the  fact  that  the 
authority  which  provides  that  where-  refunding  bonds  vary  from  the  old  in 
ever  it  snail  become  necessary  to  fund  their  denominational  amount  to  suit 
a  Ixinded  indebtedness,  it  shall  be  law-  the  convenience  of  the  parties  to  the 
ful  for  the  public  corporation  to  issue  contract,  does  not  affect  their  vaOditr. 
bonds,  and  it  is  authonzed  and  empow-  Lexington  r.  Union  Nat.  Bank,  75 
ered  to  sell  them  at  not  less  tbao  par,  Hiss.  1. 
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the  proceeds  of  the  sinkiiig  fund.'  If,  however,  refunding  bonds 
are  issued  pursuant  to  express  statutory  authority,  the  indebted- 
ness refunded  must  come  within  the  terms  of  the  statute.  For 
example,  if  the  purport  of  the  statute  shows  that  the  legisUture 
intended  only  to  authorize  refunding  bonds  in  the  place  of  existing 
bonded  indebtedness,  such  bonds  cannot  rightfully  be  issued  to 
liquidate  floating  indebtedness,  or  debts  evidenced  by  other  forms 
of  obligation  than  bonds.' 

When  a  judgment  has  been  rendered  for  indebtedness  against  a 
municipality,  such  judgment  is  a  conclusive  adjudication  that 
the  debt  is  valid  and  is  not  affected  by  the  constitutional  provision 
as  to  debt-limit,  and  is  not  open  to  collateral  attack  in  a  suit  on  bonds 
issued  to  refund  such  judgment  debt:'    If  the  only  authority  con- 

>  K&De  V.  Ch&rleeton,  161  HI.  179;  cover  upoD    b<mda   which   had   been 

Heiiu  t>.  Lincoln,  102  Iowa,  69;  State  iasued  to  furtd  judgmenta,  and  the  de- 

ti.  Walker,  193  Ho.  693.  fendanta   uiged  the  invaliditr  of  the 

But  the  rule  u  otherwise  in  Otorgia  debt  upon  which  the  judgmenta  were 

under  the  provisions  of  the  Coostitu-  founded.     The  United  States  Ciicuit 

tioD  of  that  State  as  constTued  b^  the  Court  of  Appeals  for  the  Seventh  Cir- 

courtB.     In  the  case  of  debta  created  cuit  gave  no  weight  whatever  to  this 

subsequently  to  the  adoption  of  the  defence,  holding  thai  judgmenU  art  be- 

Constitution  of  1877,  the  ptAtsy  is  that  yond  colioterat  attack  even  though  ren- 

they  shall  be  paid  as  they  mature,  from  dered  through  fraud  and  by  cdlunon 

the  collection  (tf  an  annual  tax  to  be  as  averred  in  the  Plait  Com,  and  that 

?irovided  for  at  the  time  of  issue,  and  even   fraudulent   and   collusive   iudg- 

hey  cannot  be  refunded.     Epping  t>.  ments  could  be  set  aside  only  by  a  airect 

Columbus,  117  Ga.  263,  281;    tlason  attack  brought  within  the  period  pre- 

V.  Jones,  122  Os.  435.    Qiugrat  scribed  by  the  statute  of  Umitations. 

'  It  has  been  held  that  when  a  re-  On  this  point  see  also:  Edmundaon  v- 

fundW  statute  authorizes  an  issue  of  Jackson  Independent  School  DisL,  W 

"new  bonds"  in  place  of  the  indebted-  Iowa,  639;     ^tna    Life   Ins.  Go.  v. 

uess  refunded,  the  tenn  "new  bonds"  Lyon  County,  44  Fed.  Rep.  329,  344 

imports  that  the  new  bonds  are  to  be  (before  Shirat,  J.) ;   State  e.  Gloyd,  14 

used  in  plac«  of  the  old,  and  the  opera-  Wash.  S;   Howard  v.  Huron,  5  S.  Dsk. 

tion  of  the  refunding  act  is  to  be  limited  639;   s.-c.  S  S.   Dak.   180;   Hdena  v. 

to  the  refunding  of  bonded  indebted-  United    States,    104    Fed.    Rep.    113; 

nesB,  and  does  not  include  or  apply  te  County  r.  Piatt,   79   Fed.    Rep.    567 

indebtedness  in  other  forms,  t.  g.,  war-  (CoUiocU,  Thaytr,  and  Loehren,  33.); 

lantB.     Thurston  County  v.  Hoore,  45  Geer  v.  Ouray  County,  97  Fed.  Rep. 

Neb.  12.     Under  statutory  authority  435  (CaldiMU,  Sanborn,  and    Tht^, 

to  refund  trands  "matured  or  subject  JJ.);   Smith  c.  Ormsby,  20  Wash.  396: 

to  call,"  it  has  been  held  that  a  county  People  r.  Hay.  9  Colo.  81,  404;Gmid 

may  agree  with  the  bondholder  that  Island  ft  N.  W.  R.  Go.  v.  Baker,  6 

the  latter  should  waive  the  right  to  Wyo.  369. 

postpone  payment,  and  immediately  In  Davenport  v.  Lord,  9  Wall.  409, 

issue  refunding  bonds,  altboush  the  which  was  a  mandamus  to  require  the 

original  bonds  are  not  yet  payable  ac^  city  to  levy  a  tax  to  pay  a  jud^oect  wi 

coming  to  their  terms.  Smith  o.  Hercer  certain  bonds,  the  court  said  (page 

Coun^,   104  Ky.  596.  413):    "To  the   proportion   that  the 

■  Hamilton  County  v.    Hontpelier  bonds  issued  by  the  city  for  improvv- 

Sav.  Bank,  157  Fed.  Rep.  19,  26;  a.  c.  ment  puiposea  were  not  sanctioned  bj 


V.  Piatt,  79  Fed.  Rep.  587,  572.     The  They  cannot  go  behind  it  and  raise  any 
plaintiffs  in  these  actions  sued  to  re-  question  touching  the  sufficiency  M 
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moaej  to  lake  up  any  outstanding  bonds  of  such  city  or  to  ex- 

either  of  the  causes  of  action  upon  ment  thus  rendered  bjr  consent  did  cot 
which  it  was  rendered.  (2)  It  is  not  bind  the  muuicipahty.  The  court  over- 
denied  that  the  relator  was  an  inno-  ruled  the  objection.  See  alao  Holt 
cent  purchaser.  In  that  event,  if  the  Countv  v.  National  Life  Im.  Co.,  80 
bonds  could  have  been  properly  issued  Fed.  Rep.  SS6. 

under  any  circumstances,  he  had  a  A  judginent  recovered  against  a  city 
light  to  picaume  that  they  were  so  falls  within  the  deffignatioo  "other 
issued,  and  against  bim  the  city  is  evidences  of  indebtedness  issued  for 
estopped  to  deny  tbeir  validity."  In  money"  in  a  refunding  statute,  and 
Ralls  County  o.  United  States,  105  under  such  designation  funding  or  re- 
U.  S.  733,  wnich  was  a  mandamus  to  funding  bonds  may  be  issued  therefor. 
compel  the  levy  of  a  tax  to  pay  a  Stone  v.  Chicaim,  207  111.  492;  Port 
judgment  rendered  on  some  bonds,  Huron  v.  McCoIl,  46  Micb.  565. 
the  court  said  (page  734):  "In  the  Under  a  statute  authorizing  a  city 
return  to  the  alternative  writ  many  to  issue  refunding  bonds  for  its  "out- 
defences  wete  set  up  which  related  to  standing  indebt^iness  evidenced  by 
the  validity  of  the  coupons  on  which  bonds  and  warrants,"  refunding  bonJs 
the  judgment  had  been  obtained,  as  were  issued  to  retire  the  bocds  of  a 
obli^tions  of  the  couat;r.  As  to  all  water  company  secured  by  mortgage 
these  defences  it  is  sufficient  to  say  it  on  the  waterworks  which  bad  been 
was  condusivdy  settled  by  the  judgment  purchased  by  the  city  stibject  to  tlia 
which  lies  at  the  foundation  of  the  mortgage,  and  which  the  city  had  aa- 
piesentsuitj  that  the  coupons  were  bind-  aumed  by  the  deed  of  conveyance, 
ing  obligations  of  the  county."  See  Each  bond  recited  that  "This  bond  is 
Knox  County  v.  Harshman,  133  U.  S.  one  of  a  series  of  bonds  of  like  date, 
152 ;  Brown  v.  County  of  Bucna  Vista,  tenor,  and  effect,  issued  by  the  said  city 
95  U.  S.  157;  Embry  c.  Palmer,  107  of  Santa  Crus,  for  the  purpose  of  re- 
U.  S.  3,  and  quotations  from  opinions  funding  the  bonded  indebtedness  of 
of  Hr.  Chief  tiustice  Marshall  and  Hr.  said cityand issuing bondstherefor,and 
Justice  Curtig,  there  cited,  p.  11.  In  providing  for  the  payment  of  the  same 
Bf^lance  v.  Forsyth,  24  How.  183,  Mr.  under  and  in  pursuance  of  and  in  con- 
Justice  Catn^bdl,  giving  the  opinion  of  formity  with  the  provisions  of  an  act 
the  court,  said  (page  184) :  "This  is  a  of  the  legislature  of  the  State  of  Califoiv 
bill  filed  by  the  plaintiff  to  enjoin  the  nia^  entitled,"  Ac.  Construing  these 
execution  of  a  judgment  in  the  Circuit  recitals,  the  court  held  that  the  inno- 
Court  upon  which  a  writ  of  error  had  cent  holder  of  bonds  containing  such 
been  taken  to  this  court  and  affirmed,  recitals  is  under  no  obli^tion  to  in- 
...  It  is  not  allowable  to  him  (the  quire  concerning  the  vaUdity  of  the 
plaintiff)  to  appeal  from  a  judgment  debt  funded,  and  that  the  city  is  es- 
of  the  Cirouit  Court  and  Supreme  Court  topped  to  set  up  that  a  part  of  the 
to  a  court  of  chancery  upon  the  relative  bonds  funded  were  invalid  or  that  they 
merit  of  the  l^al  titles  involved  in  the  were  not  bonds  of  the  city  at  all,  but 
controversy  they  had  adjudicated."  bonds    of    a    local    water    company. 

CondusiMnef   of   judgmerUa   gener-  Waite  v.  Santa  Cms,  184  U.  S.  302, 314, 

aUi/:    E>avis  v.  Brown,  94   U.  8.  423;  rev'g  08  Fed.  Rep.  387;  s.  c.  89  Fed. 

Peck  V.  Jenness,  7  How.  612,  and  r&-  Rep.  619.     Under  a  statute  declaring 

marks  of  (?rier.  Justice,  PL  624;   Austin  that  the  indebtedness  of  a  school  board 

V.  Hamilton  County,  76  Fed.  Rep.  208,  existing  when  the  statute  took  effect 

211;  Dimock  c.  Revere  Cooper  Co.,  117  should  continue  unimpaired  and  "said 

U.  S.  65B,  and  observations  of  Miller,  board   may   refund  any  debt   by   the 

Justice,  p.  566;  Dickson  v.  Wilkinson,  3  issuance  of  bonds,"   debts  contracted 

How.  57,  61 ;  Biddle  c.  Wilkins,  1  Pet.  subsequently  to  the  enactment  of  the 

686,691;  Stout  c.  Lye,  103  U.  S.  66, 68.  sUtute,  as  well   as   debts   contracted 

Consent    judgment    held    condusive:  previously,  may  be  refunded.     Woods 

Helena  v.  United  States,  104  Fed.  Rep.  v.  Board  of  Elducation  of  Covington, 

113.    Before  OUbert.  Rosa,  and  Morrov.  21  Ky.  Uw  Rep.  941;   63  S.  W.  Rep.  , 

JJ.  Itwaacontended,  whereajudgment  517. 

was  rendered  by  ctmsent  contained  in  A  charter  authorised  the  cit^  to 

an  ordLoance  of  the  city,  that  the  judg-  {irovide  "for  funding  or  oompromiung 
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cnange  wiui  me  noiaera  oi  suca  Donas  ine  city  n&s  no  auiooniy 
to  make  an  issue  of  refunding  bonds  for  the  purpoae  of  restoring 
to  the  treasury  moneys  which  it  has  already  expended  in  the  pay- 
m«it  and  satisfaction  of  a  previous  issue  of  bonds,  llie  payment 
of  the  previous  issue  extinguished  the  debt  or  obligation  thereof,  and 
no  debt  or  obligation  existed  thereafter  which  could  be  refunded 
'  under  the  authority  conferred.'  If,  however,  a  statute  expressly 
empowers  a  city  to  refund  its  debt  evidenced  by  bonds,  and  does 
not  undertake  to  limit  such  right  or  power,  the  power  to  refund 
bonds  is  not  limited  to  bonds  which  have  not  already  been  refunded, 
and  bcmds  which  themselves  were  originally  issued  as  refunding 
bonds  can  again  be  refunded  under  the  provisions  of  the  act.* 

tbe  whole  or  any  part  of  the  existing  319,  32S.  Aftar  a  sale  of  refundiiig 
debt  ot  the  dty.  By  the  Conetitution  boods  issued  purauant  to  statutory 
of  Tenu  it  is  provided  that  "no  debt"  authority    the 


mBamng  of  the  words  "eiisting  debt"   Fed.  Rep,  159,  atPd  100  Fed.  Rep.  337. 
was  not  limited  to  the  spedea  of  debt  See  tvpra,  \  937. 
referred  to  in  tbe  Constitution,  and  that       '  Coffin  v.  Indianapolis,  59  Fed.  Rep. 
the  power  to  issue  bonds  might  be  ax-   22t. 

ercised  for  the  purpose  of  settling  an  ■  Heins  v.  Lincoln,  102  Iowa,  69. 
outstanding  indebtedness  connsting  of  It  has  been  held  that  when,  by  its  cbar- 
arreara  forpast  expenses.  Conklin  v.  ter,  a  city  is  required  to  pay  the  interest 
EI  Paso  (Tex.  CSv.  App.),  44  S.  W.  on  its  bonded  debt,  it  cannot  add  tbe 
Rep.  879.  A  statute  tmich  provides  accrued  interest  to  the  bonded  debt, 
that  "in  all  cases  where  counties  or  and  refund  both  principal  and  interest, 
diie»  have  heretofore"  issued  bonds  or  nor  can  it  purehase  outatandiog  bonds 
securities  which  remsin  outstanding,  at  a  premium  to  be  paid  in  new  bonds, 
the  city  or  county  may,  upon  the  siir-  the  result  of  which  will  be  to  increase 
render  thereof,  issue  in  place  thereof  the  prindpal  of  the  funded  indebted- 
new  bonds,  only  appUes  to  dttea  and  ness  of  tbe  dty  by  adding  to  it  the  pre- 
countiea  in  existence  at  the  time  of  the  mium  paid  for  the  purchase  or  exchange 
enactment  of  the  statute,  and  doee  not  of  the  outstanding  bonds.  CincinnaU 
authorize  a  city  incoiporeted  there-  v,  Guckenbecger,  60  Ohio  St.  353.  It 
after  to  issue  refunding  bonds  in  lieu  of  has  been  held  tl^t  when  bonds  are  is- 
bonds  issued  by  a  town  or  Tillage  sued  under  an  authority  to  refund  ei- 
aflerwarda  incorpomted  as  a  dty.  isting  bonds,  the  dty  cannot  sell  more 
Oquawka  v.  Graves,  82  Fed.  Rep,  668;  than  sufGdent  bonds  to  pay  the  ex- 
Coquard  o.  0<)uawka,  192  111.  355;  istingindebtedneas,  and  if  it  sells  bonds 
People  V.  Lippincott,  81  111.  193.  The  equal  at  par  to  the  existing  indebted- 
funding  of  municipal  indebtedness  is  ness,  but  realizes  therefrom  a  premium, 
peculivly  a  matter  pertaining  to  muni-  it  is^  to  the  extent  of  the  premium,  an 
dpal  organizations,  and  still  moTe_pecu-  act  m  excess  of  the  authontv  authorii- 
Uariy  a  matter  as  to  which  dties  of  ing  the  refunding  of  the  indebtedness, 
larse  population  require  different  pro-  Com'rs  of  Sinking  Fund  of  Louisville 
vision  from  that  suitable  to  cities  or  v.  Zimmerman,  19  Ky.  Law  Hep.  689; 
towns  of  small  population.  Hence,  a  41  S.  W.  Rep.  428.  An  issue  or  bonds 
statute  relating  thereto  may  be  made  to  extend  the  time  for  the  payment  of 
appUcable  to  cities  of  a  certain  class  an  outstanding  indebtedness  does  not 
without  violating  a  constitutional  pro-  come  within  a  statutory  provision  that 
vision  affsinst  local  or  special  l^isla-  no  contract  or  other  obligation  invidv- 
tion.  Waite  o.  Santa  Cruz,  184  U.  8.  ing  the 
302;    Los  Angeles  v.  Teed,  112  CaL  entered 


g  940.  Botimdliig  Bimdi;  Ks^ppal  to  dmr  TaUdlt^  of  Original 
Dabt.  —  The  power  to  issue  refunding  bonds  implies  the  existence 
of  a  valid  debt  or  obligation  on  the  part  of  the  municipality,  and 
such  bonds  cannot  rightfuUy  be  issued  by  the  municipality  for  the 
purpose  of  funding  a  debt  or  obligation  which  is  void  for  lack  of 
power  on  the  part  of  the  municipality  to  mcur  it'  But  if  there  is 
a  bona  fide  question  as  to  the  validity  of  the  bonds,  and  if  the  bonds 
proposed  to  be  refunded  are  fairly  within  the  terms  of  the  refunding 
act,  refunding  bonds  issued  by  the  municipality  under  the  author- 
ity of  the  refunding  act  in  place  of  the  original  bonds  are  founded 
upon  a  sufficient  consideiation ;  when  the  act  makes  it  discretion- 
ary with  the  municipality  to  refund  the  original  issue,  the  munici- 
pality, by  issuing  the  refunding  bonds,  in  effect  makes  a  compromise 
as  to  an  existing  obligation,  and  the  refunding  bonds  are  valid.' 

city  ahaii  firat  certify  that  the  money  Bubsiatin^      leral      obligationa,'      and 

reqiiired  for  the  contract  or  to  pay  the  isaue  in  heu  of  them  other  bosda  having 

appropriation  is  in  the  treasury  to  the  twenty  years  to  run  and  bearing  seven 

credit  of  the   fund  from   which   it   is  per  cent  interest  instead  of  ten;    and 

drawn.    Clapp  v.  Marice  City,  111  Fed.  they,  by  their  vote,  said  thef  would. 

R«p.  103.  There  is  no  complaint  of  any  illegality 

'  Myera  v.  Jefteisonville,  145  Ind.  in  this  election,  or  of  fraud  or  imposi- 

431.  tioD.     So  far  as  the  record  shows,  the 

*  Ja«)er  County  v.  Ballou,  103  U.  S.  proposition  to  fund   went  from  the 

74S,  752;   Utter  r.  Fianklin,  172  U.  8.  county  authorities  to  the  bondholders, 

416;  Giavee  v.  Saline  County,  161  U.  and  not  from  the  bondholders  to  the 

8.  359 ;   Hills  o.  Peekskill  Saving  Bank,  county.    The  facts  were  as  well  known 

101  N.  Y.  490.  to  one  party  as  the  other.    If  the  people 

In  Jasper  County  v.  BalloUj  supra,  intended  to  rely  on  their  defences  to  t tie 

Hr.    Chief   Justice    Waiie,   giving  the  old  bonds,  then  was  the  time  for  them 

unanimous  opinion  of  the  court,  there  to  speak  and  by  their  vote  say  tbey 

said  (p.  751):    "When,  therefore,  the  would  not  recognize  them  as  Ending 

people  were  called  on  to  vote  whether  obligations.    By  voting  the  other  way, 

theoldbondsshould befunded,thBfacts  they,  in  effect,  accepted  them  as  legal 

they  had  to  consider  were  these :    A  and  subsisting  for  the  purposes  of  the 

valid  law  authorizing  the  subscription  proposed  extension  of  time  at  reduced 

and  an  issue  of  the  bonds  bad  oeen  mterest,  and  said  to  the  holders,  if  the 

passed.  Thepeople,atan  election  which  propodtion  was  accepted,  no  question 

nadbeeninegularly  called,  bad  vat«d  to  of  illegaUty  would   be   raised.     Their 

make  the  subscription  and  issue  bonds  offer  having  been  accepted,  they  are 

bearing  ten  ^r  cent  interest,  and  all  now  estopped  from  insisting  upon  an 

payable  within  six  years.    An  act  had  irregularity  which  tbey  have  by  their 

been  passed   to   l^alize   the   election,  votes  voluntarily  waived,  with  a  full 

andunderitthesubecription whichhad  knowledge  of  the  facts.     The  case  is 

been  voted  was  made,  and  bonds  such  clearly,  as  we  think,  within  the  prih- 

as  were  contemplated  had  been  issued  ctple  acted  on  by  the  Supreme  Court  of 

and  were  then  outstanding  in  the  bands  the  State  in  Keithsburg  Trs.  v.  Frick, 

of    various    parties.       Whether    these  34  III.  405.    As  was  very  properly  said 

bonds  were  valid  was,  so  far  as  any  below,  by  the  learned  Circuit  Judge: 

direct    decisions    w£re    concerned,    an  'Then  must  be  an  end  to  these  eonte&ts 

open  question,  and  certainty  not  free  and  defeneei  tome  Hme  or  other.'    There 

from    doubt.       Under    these    circum-  must  bo  a  time  when  the  people  in  their 

stances  the  question  was  directly  put  to  political    capacity  are   concluded   by 

the  people  of  the  county,  in  a  manner  their  contracts  as  much  as  individuals, 

autnoiized  by  law,  whether  they  would  and  we  think  that  where  the  people  of 

recogniM  these  bonds  as  'binding  and  a  county  at  an  election  hekl  according 
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Sometimes  the  statute  authorizing  the  issue  of  refunding  bonds  pro- 
vides th&t  if  they  have  been  sold  and  disposed  of  they  shall  not  be 

to  law  authorize  their  corporate  or  pa-  Jutely  void  even  in  the  hands  of  bona 
litical  repreaentatives  to  treat  certain  fide  holders,  the  court  stating  (p.  373}: 
outatanding  county  obligations  as  "If  the  present  case  stood  only  on  the 
'properly  authorized  by  law'  for  the  footing  of  the  ori^nal  conditional  eon- 
puipose  of  negotiatiiig  a  settlement  tract  5  subscription,  we  would  be  coot- 
with  the  holders,  acdthe  settlement  pelled  to  follow  the  holding  of  the 
which  was  contemplated  baa  been  Supreme  Court  of  Illinois,  and  to  hcdd 
made,  all  of  the  conteeta  aa  to  the  va-  that  Uis  orwinoi  bond*  were  uneoUedi- 
lidity  of  the  obligation  must  be  con-  VU  even  by  vnnacerd  hoUers."  The  So- 
sideied  as  ended.  This  dispoaee  of  all  preme  Court  then  proceeded  to  state 
questions  as  to  the  excessive  issue  of  and  consider  the  fact  that  the  said  void 
bonds.  For  the  purposes  of  this  case  bonds  had  been  funded  under  the  Mid 
tbe  original  bonds  must  be  taken  as  statutes  and  by  authority  of  a  vote  of 
binding.  The  issue  of  the  funding  the  people  of  the  county,  and  expressly 
bonds  did  not  increase  the  aggregate  held  and  dedded  that  toe  funding  bondi 
indebtedness  of  the  corporation,  Dut  so  issued  with  such  redtals  were  valid 
only  changed  its  form."  bonds  in  the  bands  of  bona  fide  holders. 

The  case  of  Graves  v.  Saline  County,  It  is  important  to  notice  that  in  this 
161  U.  S.  35B,  involved  the  validity  of  case  of  Graves  ».  Saline  County,  the 
refuTidin^  bonda,  which  stand  upon  a  statutes  of  Illinois,  following  the  uni- 
favored  footing.  The  bonds  which  were  versal  rule,  required  that  the  action  of 
refunded  in  that  case  had  been  decided  the  county  officers  in  issuing  the  fund- 
by  the  Supreme  Court  of  Illinois,  84  111.  ing  bonds,  like  all  other  proceedings  of 
292,  and  were  admitted  by  the  Su-  the  county,  be  entered  upon  the  reconU 
preme  Court  of  the  United  States,  o/  the  county;  and,  if  any  one  had  ex- 
Geiman  Sav.  Bank  v.  Franklin  County,  mnined  those  records  and  proceedings, 
128  U.  S.  529,  538,  as  statod  u  he  would  have  seen  that  those  bonds 
Graves  v.  Saline  County,  161  U.  S.  were  issued  to  fund  other  bonds  inued 
369,  372,  to  have  been  void  and  un-  to  the  Belleville  and  Mdotado  Railroad 
coUecUble  even  in  the  hands  of  bona  Company,  which  last  mentioned  bonds 
fide  holders.  The  recitals  in  the  bonds  were  absolutely  void.  Not  only  so,  but 
which  were  held  valid  in  Graves  the  statute  under  which  these  Saline 
V.  Saline  County  were  that  they  were  County  bonds  were  iasued  (S.  L.  ID. 
isau^  "/or  thepurpoee  of  fanding  and  1879,  p.  226,  {  4}  ezpreesly  provided, 
retiririg  certain  binding,  subritting,lmid  among  other  things,  as  follows:  "Upcni 
oHigatiom  of  mid  county,"  &a.  The  the  issuing;  of  any  new  bond,  or  evi- 
statuto  under  which  the  Saline  County  dence  of  mdebtedness,  the  cleric,  or 
refunding  bonds  were  issued  required  other  officer  having  custody  of  the  rec- 
a  record  to  be  kept  containing  matters  ords  of  the  fiscal  matters  of  such  county, 
which  if  tbe  bondholder  was  bound  to  city,  town,  township,  school  district  or 
notice  would  have  shown  tbe  invalidity  othermumcipal  corporation,  as  thecaae 
of  the  bonds  which  were  refunded  in  may  be,  shall  make  KsistratioD  therettf, 
that  case.  In  that  case  the  facte  were  in  a  book  to  be  kept  in  bis  office  for  that 
that  the  County  of  Saline,  Ilhnois,  had  purpose,  showing  the  dato^  uuount, 
issued  il95,000  funding  bonds  under  number,  class,  date  of  maturity,  late  of 
an  act  of  February  13,  1865,  and  acts  interest,  and  place  of  payment  of  such 
amendatory  thereof,  approved  April  newbond,  or  other  evidence  of  indebted- 
27,  1877,  and  June  4,  1879.  These  ness,  and  the  descriplvm  of  the  bond  or 
J195,000  of  bonds  were  usued  to  fvmd  eoidence  of  indebtedness,  for  vihuA,  or 
one  set  of  bonds  formerly  issued  by  the  for  the  purehating  or  retirina  of  uAicA, 
county  in  payment  of  the  subscription  the  tame  was  given^  as  nearly  as  prac- 
to  stock  of  the  St.  Louis  and  South-  ticable."  An  examination  of  this  record 
eastern  Railway  Company,  and  another  and  register  kept  of  these  Saline  County 
set  of  bonds  issued  by  the  county  to  the  funding  bonds  would  have  shown  that 
BeUeville  and  Eldorado  Railroad  Com-  these  funding  bonds  were  issued  to  take 
pany.  The  Supreme  Court  of  the  up  the  void  honds  issued  to  the  Belte- 
United  States  held  and  stated  that  the  ville  and  Eldotado  R^road  Company, 
set  of  bonds  issued  to  the  Belleville  and  Mr.  Justice  Shirae,  giving  the  unani- 
Hdorado  Railroad  Company  were  abao-  mous  opinion  of  tbe  court,  there  my 
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open  to  attack  by  the  city  or  by  any  other  person.    When  the  stat- 
ute contains  auch  a  proyision,  the  validity  of  the  bonds  is  of  course 

with  r^ftrd  to  certain  Ttfutnding  btmdi  were  ksued  to  satisfy  was  invalid  or 
of  Saline  County  (in  that  coae  refund-  fictitious.  .  .  .  The  truth  13  that  when 
ing  void  bonds,  p.  374}:  "But  when,  ia  an  innocent  purchaser  buys  of  others 
pursuance  of  tne  funding  laws,  the  than  the  muiiicipality  or  its  agents 
((uestion  whether  the  outatsjiding  orig-  municipal  bonds,  or  the  coupons  of 
inal  bonds  issued  to  the  Belleville  and  such  bonds,  which  recite  that  they  were 
Eldorado  Railroad  Company  should  be  issued  to  fund  the  debt  of  the  munici- 
Mfunded  in  new  bonds  was  submitted  p&lity,  the  question  of  excessive  in- 
to the  same  cooetituent  body  that  au-  debt«aness  does  not  arise,  and  the  pur- 
thoiized  the  ori^nal  issue,  and  when,  chaser  ia  not  required  to  consider  or 
in  accordance  with  the  vote  so  taken,  inquire  concemii^  it." 
and  in  formal  compliance  with  the  The  later  case  of  Waits  v.  Santa 
other  directions  of  the  funding  laws,  Cnu,  1&4  U.  B.  302,  cited  infra,  fully 
nM[otiable  securities  were  issued,  and  confirms  the  forecoin^  principles. 
deUvered  in  payment  of  the  outstand-  In  HiUs  v.  Peekskm  Savings  Bank, 
ing  bonds,  we  know  of  no  principle  of  101  N.  Y.  490,  under  a  statute  passed 
law  which  forbids  the  county  of  Saline  in  1869,  a  town  issued  railroad  aid 
from  such  honorable  dischar^  of  its  bonds.  By  the  statute  a  petition  of  a 
liabilities   in    the    hands   of   mnocent  majority  of  the  tazpayera  of  the  town 


holders."  was  required  to  be  presented  to  the 

Respecting   refunding   bonds,  San-   court.    The  validity  of  the  bonds  was 

bom,   J^  in   Sioux   CSty   Independent   disputed  by  the  town  on  the  nound 


School  l5ist.  D.  Rew,  111  Fed.  Rep.  1,  that  the  court  never  obtain^  any 
8,say8:  "Chapter  51  of  the  Acta  of  the  jurisdiction  of  the  proceeding  to  au- 
18th  General  Assembly  of  Iowa  em-  thorize  them  by  reason  of  defects  in  the 
powBted  the  board  to  adopt  a  resolution  petition.  In  1879,  an  action  was  begun 
that  its  district  township  should  issue  in  the  Federal  court  against  the  town 
bonds  to  payanyunsatisnediudgmeats  by  a  holder  of  the  origmat  bonds.  In 
rendered  against  it  before  the  passage  1880,  a  special  act  was  passed  authoriz- 
of  the  act,  and  authorized  the  president  ing  the  town  to  issue  new  bonds  "to 
and  secretary  of  the  board  to  sign  and  the  amount  and  extent  of  the  bonded 
issue  these  IJonds  upon  the  adoption  of  indebtedness,"  including  interest  ac- 
such  a  resolution.  .  .  .  The  exiitence  crued  and  unpaid,  in  the  manner  pro- 
0/  judgmenU  lutidabU  under  Chapter  51  vided  by  a  general  law  passed  in  1878. 
tnu  Ae  primary  faet  intrusted  to  them.  The  town  had  no  bonded  indebtedness 
la  ascertain,  deiermiTie,  arid  certify,  with-  except  the  original  bonds,  whose  validity 
out  which  no  bond  could  be  lawfully  was  questioned.  The  act  of  1878  con- 
issued;  and,  when  they  certified  that  tained  a  provision  that  the  act  should 
these  bonds  were  issued  under  the  pro-  not  be  ccoiatrued  to  authorize  the  issu- 
visioDS  of  that  chapter,  they  acted  far  ance  of  bonds  in  place  of  bonds  which 
within  the  limits  Of  the  power  and  in  had  been  adjudged  to  be  invalid.  It 
the  discharge  of  the  duty  thrust  upon  was  held  that  tne  statute  nec^sarily 
them  by  the  legislature  of  the  State,  contemplated  the  refunding  of  the  dis- 
and  the  necessary  effect  of  their  cer-  puted  issue ;  that  the  iaaue  of  the  re- 
tificate  was  conclusively  to  estop  the  funding  bonds  was  in  the  nature  of  a 
'  township  from  denying  its  trutn  for  compromise  and  adjustment  of  the 
the  purpose  of  defeating  its  coupons  in  indebtedness;  and  that  the  refundW 
the  bands  of  a  bona  fide  purchaser."  bonds  wer«  valid.  Finch,  J.,  eaia: 
In  the  same  case  the  effect  of  Ttcitalt  "Three  kinds  or  descriptions  cS 
in  funding  bondt  is  concisely  stated  by  'bonded  indebtedness,'  properly  so- 
this  learned  judge  as  follows:  "A  called,  existed  when  the  laws  M  1878 
municipal  corporation  is  estopped  were  paeaed.  There  were,  perhaps, 
from  defeating  an  action  by  an  in-  municipal  bonds  as  to  which  no  ques- 
nocent  purchaser  to  collect  its  nego-  tion  had  ever  been  rftise4,  and  prob- 
tiable  bonds,  which  recite  that  tney  ably  secure  against  legal  assault;  bonds 
wer«  issued  for  the  purpose  of  funding  which  had  been  questioned,  and  occa- 
the  judgments,  bonds,  warrants,  or  nonally  even  resisted,  and  which  might 
floating  debt  of  the  corporation,  on  the  or  might  not  prove  valid,  accorwng 
ground  that  the  apparent  debt  they  as  oae  oourt  or  another  should  oon- 
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beyond  dispute.'  In  the  issuaace  of  refunding  bonds  the  questioD 
whether  the  indebtedness  for  the  extension  of  which  the  bonds  are 
issued  is  a  valid  obligation  of  the  municipality,  is  one  to  be  settled 
by  the  officers  or  council  of  the  municipality  which  is  entrusted  with 
the  issuance  of  the  bonds.  If  no  other  board  or  officer  for  this 
purpose  is  provided,  that  question  is  necessarily  referred  to  the 
council  of  the  municipality  which  repres^its  the  municipah^  in  its 
transactions.* 

Hie  doctrine  of  eatoppd  by  reeiial  is  also  applicable  to  refunding 
obligatums  to  the  fullest  extent.  Power  to  refund  the  debts  and 
obligations  of  a  municipality  implies  power  on  the  pert  of  the 
proper  board  at  officer  to  determine  that  debts  or  obligations  on 
the  part  of  the  municipality  exist,  and  power  to  issue  bonds  to 
refund  such  debts  or  obligations  carries  with  it  the  power  to  ins^ 

dude;  and  bonda  which  b^  Bome  Uditr  there  husg  &  doubt,  would  be 
competent  court  had  been  adjudged  readily  surrendered  in  a  way  of  corn- 
invalid.  The  first  two  clasaeB  were  cov-  promise  under  the  statutory  permis- 
ered  and  intended  to  be  covered  by  the  eion."  Whilst  an  action  was  pending 
terms  of  the  funding  act,  and  the  last  upon  certain  coupons  a  city  made 
only  was  excluded.  This  coTistruction  an  agreement  with  its  bondholden 
fully  protects  every  right  of  the  muni-  wherelsy  the  bonda  from  which  the 
eipal  corporations  affected  by  the  act.  couoons  had  been  detached  were  sur- 
It  takes  from  them  no  pnvil^  of  rendered  to  the  citv  and  new  bonds  is- 
reaistance  to  unauthorized  proceemnzs;  sued  by  it  in  lieu  tnereof.  It  was  held 
it  leaves  them  to  dct«inune  whether  that  by  accepting  such  surrender  and 
they  will  stand  upon  the  law  and  take  issuing  refunding  bonds  in  heu  ol  the 
its  award  at  the  end;  or  whether,  original  bonds,  the  city  recognized  the 
doubtful  of  the  legal  result  and  un-  validity  of  the  bonds  from  which  the 
willinK  to  face  its  peril,  or  impreesed  coupons  had  been  detached  and  was 
with  the  justice  and  wisdom  of  preeerv-  estopped  from  denying  the  validity  of 
ing  untainted  the  municipal  credit,  the  coupons  in  controvert,  CoolidKeo. 
they  will  avail  themselves  of  the  statu-  General  Hospital  Society,  9  Kan.  App. 
tory   provision,  and,  by  a  convenient   891, 

compramise,  lessen  the  interest  bur-  '  Myers  v.  JeBersonville,  145  Ind. 
den,  and  perhaps  extend  the  period  of   431. 

ciedit.  They  cannot  do  both.  The  ■  Clappn.HariceGty,  lllFed.Rep. 
statut«  never  contemplated  both  a  103.  See  also  FlagR  v.  Bamea  Coun^ 
compromise  and  a  fi^t.  No  town  School  Dist.,  4  N.  Dak.  30.  Bonds  is- 
could  accept  the  provision  without  a  sued  to  raise  money  to  pay  bcmds  tA 
consequent  admission  involved  in  the  an  older  issue  will  be  declared  valid  in 
acceptance,  that  the  old  bonds  were  equity,  though  the  statute  authotu- 
valid,  for  the  new  are  pennitted  to  ing  them  required  the  recall  and  eanc^ 
be  issued  only  to  pay  the  old;  and  the  lation  of  the  old  bonds  before  their 
fact  of  their  issue  by  the  town  admiU  issue.  State  v.  Columbia,  12  S.  C.  370. 
that  liability  when  it  provides  for  it.  Where  new  bonds  were  issued  to  replace 
It  was  to  this  class  of  cases  especially  old  ones,  a  recital  by  the  mayor  and 
that  the  statute  could  have  its  intended  council  in  a  proclamation  sulmiittdng 
and  effective  operation.  Undisputed  the  question  of  issuing  them  to  a  vote, 
bonds,  drawing  high  rates  of  interest,  that  they  were  assured  the  old  bonds 
and  having  long  time  to  run,  would  be  would  be  surrendered,  was  held  not 
held  firmly,  since  no  poesiblo  motive  to  be  a  condition  for  imuing  the  new 
could  exist  for  their  surrender.  Aa  to  bonds ;  if  otherwise  lawful  ttuy  wen 
these,  the  statute  would  be  ineffective  valid  obligations.  Sullivan  9.  WaltoD, 
until  tb^  maturity.  But  bonds  ques-  20  Fla.  5S2, 
tioned,  and  over  whose  ultimate  va- 
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therein  appropriate  recitab.  When,  therefore,  a  rounding  bond 
recites  on  ita  face  that  it  is  issued  for  the  purpose  of  refunding 
the  debt  of  a  city  under  and  in  pursuance  of  and  in  conformity 
with  a  statute  for  that  purpose,  such  recital  imports  a  detennina- 
tion  by  a  property  constituted  tribunal  that  the  debt  or  obligation 
which  is  refunded  is  a  valid  subsisting  debt  of  the  municipality, 
and  such  recitab  estop  the  municipali^  from  denying,  as  against 
an  innocent  holder,  die  validity  of  the  refunding  bonds  on  the 
ground  that  the  old  bonds  or  debt  for  which  they  were  issued  waa 
not  a  valid  obligation  of  the  municipality  as  well  as  on  grounds 
dependent  upon  conformity  to  the  method  of  issue  prescribed  by 
the  statute.'     When  refunding  bonds  recite  that  they  are  issued 

>  Shermaa  County  o.  SimonB,  109  IT.  that  the  puipose  of  a  bond  issue  be  ex- 

8.735;  Wait«  tr.  Santa  Cnu,  184  U.  8.  pressed  on  tbe  face  of  the  bond  is  aatis- 

302,  320;  Cadillac  v.  Woonsocket  Inat.  fied  in  the  case  of  the  issue  of  funding 

for  3av.,  58  Fed.  Rep.  935;   Ashley  v.  or  refunding  bonds  by  arecital  that  the 

Freaque  Isle  County  Su^pervisors,  60  bond  is  issued  to  fund  a  vahd  subast- 

Fed.  Rep.  55;    Montpeher  Nat.  Life  ing  indebtedness  of  the  municipality 

Ins.  Co.  V.  Huron  Board  of  Education,  or  other  recital  of  nmilar  general  c 


2  Fed.  Rep.  778;  West  Plains  Tp.  o.  ture,  there  being  no  neoeamty  to  re<5te 
cage,  69  Fed.  Rap.  943;  Howatil  t>.  the  details  ana  specifications  of  the 
Kiowa   County,    73    Fed.    Rep.    406;  indebtedness  funded.    Graves  c.  Saline 


Brown  «.  Ing^lS).,  81  Fed.Rep.  485;  County,  161  U  S.  359;  Clapp  v.  Matice 
Kiowa  County  V.  Howard,  83  Fed.  Rep.  City,  111  Fed.  Rep.  103;  Kent  v. 
296;  Huron  e.  Second  Ward  Sav.  Bank,  Dana,  100  Fed.  Rep.  56;  40  C.  C.  A. 
86  Fed.  Rep.  272;   Seward  County  v.  281. 

Aetna  Life  Ins.  Co.,  90  Fed.  Rep.  222;  In  Sheiman  County  v.  Simons,  109 
Haskell  County  v.  Montpelier  Nat.  U.  S.  735,  action  was  brought  upon  the 
Life  Ins.  Co.,  90  Fed.  Rep.  228;  Geero.  coupons  td  county  bonds  issued  uuder&n 
Ouray  County  Com'is,  97  Fed.  Rep.  act  authorisiDc  county  commissioners 
435,  441;  Brattleboro  Sav.  Bank  v.  to  issue  bonds  lor  the  purpose  of  fund- 
Hardy  Tp.,  98  Fed.  Rep,  524;  Wesson  ing  the  warrants  and  orders  of  the 
D.  Mt.  Vemou,  98  Fed.  Rep.  804 ;  Kent  county.  The  statute  authorized  the 
*.  Dana,  100  Fed.  Rep.  56 ;  Lyon  commisaionera  ot  the  counties  to  issue 
County  V.  Keene  Sav.  Bank,  100  Fed.  county  bonds  and  to  sell  and  negotiate 
Rep.  337,  aft'g  90  Fed.  Rep.  523;  Bar^  the  same,  and  directed  that  the  proceeds 
ber  County  v.  Soc.  for  Savings,  101  should  be  used  for  the  redemption  of 
Fed.  Rep.  767-  Hughes  County  v.  Liv-  outstanding  warrants  and  otoer  evi- 
ingston,  104  Fed.  Rep.  306,  318;  In-  dences  of  mdebtedness.  There  was  a 
dependent  School  Dist.  v.  Rew,  111  proviso  in  the  act  that  no  more  of  the 
F^.  Rep.  1;  Fairfield  v.  Rural  In-  bonds  authorized  to  be  issued  should 
dependent  Dist.,  118  Fed.  Rep.  838,  be  issued  than  was  necessary  t«  pay  off 
rev^  111  Fed.  Rep.  453;  Gamble  and  redeem  the  warrants  outstanoing. 
V.  Rural  Independent  Dist.,  132  Fed.  The  court  held  that  the  plaintiff,  a 
Rep.  514;  Bradford  v.  Cameron,  145  bona  fiiU  holder  for  value,  was  not 
Fed.  Rep.  21 ;  Meyer  v.  Brown,  65  Cal.  bound  to  so  behind  the  law  and  the  re- 
683,  590;  South  Hutchinson  r.  Bar-  dtal  of  the  bonds  to  int^uire  into  the 
Dum,  63  Kan.  872;  State  n.  Wichita  amount  of  the  county  indebtedness; 
County  Com'rs,  62  Kan.  494 ;  Lezing-  but  that,  even  if  it  be  conceded  that  he 
ton  V.  Union  Nat.  Bank,  75  Miss.  1;  waa  required  to  inspect  the  county 
Flagg  v.  Barnes  County  School  Dist.,  4  record  to  ascertain  the  amount  of  in- 
N.  Otk..  30;  Tyler  v.  Tyler  Building  debtedness  and  whether  there  had  been 
Assoc.,  99  Tex.  6;  86  S.  W.  lUji.  750,  an  over-issue  of  bonds,  as  it  ajjpeared 
rev'i;  (Tex.  Gv.  App.)  82  S.  W.  Rep.  that  the  records  of  the  commiBsianera 
1066.  contained  an  estimate  of  indebtedness. 

The  requirement  of  a  legislative  act  made  by  them  for  the  purpose  of  ascer- 
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in  exchange  for  a  valid  existing  indebtedness  of  the  municipali^, 
the  defence  that  they  create  a  debt  in  excess  of  the  limitation  pre- 
scribed by  the  Constitution  cannot  be  maintained.  We  have  else- 
where discussed  the  effect  of  these  constitutional  limitations,'  and 

taming  the  amount  of  bonda  to  be  that  the  indebtedness  vhioh  had  been 
issued  and  in  pursuance  of  which  tliey  refunded  was  not  bonded  indebtedness 
were  issued,  which  showed  that  there  of  the  city.  Ur.  Justice  Harlan  said: 
was  DO  over^isGue,  tliis  was  a  decision  "The  dty  of  Santa  Cnu  had  power, 
by  the  officers  whose  duty  it  was  under  under  the  Constitution  and  laws  of 
the  Uh  to  fix  the  amount  of  the  bonds  California,  to  refund  its  outatandinc 
wliich  could  be  lawfully  issued,  and  the    indebtedness  evidenced  by  bonds  and 

fiurchaaer  was  not  required  to  make  warrants.  The  nature  and  extent  of 
urther  inquiry,  and  if  the  finding  of  such  indebt«dtien  were  mattera  pecu- 
the  commissioners  was  untrue,  the  pur-  liariy  within  the  knowledge  of  its  con- 
chaser  would  not  be  affected  by  it«  stituted  authorities.  When,  therefore, 
falsity.  the  refundinjg  bonds  in  suit  were  issued 

Id  Waite  e.  Santa  Cnu,  1S4  U.  S.  with  the  recitab  therein  contained,  the 
302,  it  was  provided  by  statute  that  if  a  city  thereby  repreaenled  that  it  issued 
city  had  "an  outstanding  indebtedness  them  under  and  in  pursuance  of  and  in 
evidenced  by  bonds  and  warrants  there-  conformity  with  the  act  of  1893  and 
of,"  the  governing  body  should  have  the  Constitution  of  the  State.  Asnotb- 
power  to  submit  to  the  qualified  voters  ing  on  the  face  of  the  bonds  suggested 
the  question  of  refunding  such  indebt-  that  such  representations  were  false, 
ednesB,  and  upon  a  favorable  vote  the  purchaseis  had  the  right  to  saaume  that 
governing  body  was  authorized  to  issue  they  were  true,  especially  in  view  of  the 
refunding  bonds.  Pursuant  to  this  broad  recital  that  everything  required 
statute  an  issue  of  bonds  was  made  by  by  law  to  be  done  and  performed  before 
the  city  of  Santa  Cruz,  each  bond  lecit-  executing  the  bonds  had  been  done, 
ing  that  it  was  issued  "for  the  purpose  and  performed  by  the  city.  If  thei« 
of  refunding  the  bonded  indebtedness  was  power  in  the  city  to  iaaue  refund- 
of  said  city  and  issuing  bonds  therefor  ing  bonds  to  be  used  in  dischatgin^  its 
and  providing  for  the  payment  of  the  outstanding  indebtedness  of  a  specified 
same  under  and  in  pursuance  of  and  kind,  purchasers  were  entitled  to  rely 
in  conformity  with  tue  provisionB"  of  upon  the  truth  of  the  recitals  in  the 
the  statute  referred  to  and  under  and  bonds  that  they  were  of  the  daae  which 
in  pursuance  of  the  Constitution  of  the  the  act  of  1893  authorized  to  be  re- 
State,  the  ordinances  of  the  city,  and  a  funded.  They  were  under  no  duty  to 
vote  of  the  people.  It  was  further  cer-  go  further  and  examine  the  ordinances 
tjfied  and  declared  that  "  all  acts,  con-  of  the  city  to  ascertain  whether  the 
ditiona,  and  things  required  by  law  to  recitals  were  false.  On  the  contrary, 
be  done  precedent  to  and  in  "  their  is-  purchasers  could  assume  that  the  ordi- 
eue  bad  been  "  properly  done,  happened  nancea  would  disclose  nothing  in  con- 
and  performed  m  l^ai  and  due  fonn  aa  flict  with  the  recitals  in  the  bonds." 
required  by  law."  A  part  of  the  refund-  '  A-nte,  chap.  vi.  See  also  Graham 
ing  issue  was  used  to  take  up  and  retire  v.  Tuacumbia,  146  Ala.  449.  An  issue 
an  iaaue  of  bonds  made  by  a  water  com-  of  refunding  bonds  ia  not  the  incurring 
pany  whose  plant  had  been  purehased  of  indebtedness  within  the  meaning  (3 
by  tne  city  subject  to  the  lien  of  amort-  the  provision  of  the  Kentudcy  Consti- 
EBge  to  secure  the  water  company's  tution  requiring  the  submission  to 
bonds,  which  the  dtr  had  assumed  to  popular  vote  of  the  question  of  incui^ 
pay.  The  issue  of  refunding  bonds  was  ring  debt  exceeding  the  revenue  of  the 
attacked  upon  the  ground  that  the  year.  Gaulbert  u.  Louisville  (Ky.),  97 
bondsof  the  water  company  were  "not  S.  W.  Rep.  342.  See  also  lUchmond 
outstanding  indebtednees  of  the  city  Cemetery  Co.  o.  Sullivan,  104  Ky.  723, 
evidenced  by  borufs  and  warrants  there-  The  provisian  of  the  North  CaroliTta 
of,"  within  the  meaning  of  the  refund-  Constitution  prohibiting  counties,  cities, 
ing  statute.  The  court  sustained  the  &c.,  from  contracting  any  debt  or  loan 
validity  of  the  refunding  bonds  upon  its  credit,  except  for  the  necessary  ex- 
the  ground  among  others  that  the  re-  pensea  thereof,  unleaa  by  vote  of  a 
citala  estopped  the  city  from  showing   majority  of  the  qualified  voters  therein. 
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have  there  shown  that  refunding  bonds  neither  create  any  debt  nor 
increase  the  debt  of  the  municipality  which  issues  them.  They 
merely  change  the  form  of  an  existing  indebtedness.  We  have  also 
shown  in  connection  with  theae  constitutional  limitations  that  in- 
debtedness incurred  prior  to  the  adoption  of  the  consUtutional 
prohibition,  or  for  current  expenses  ordinarily  payable  from  current 
revenues,  and  certain  other  obligations,  do  not  come  within  and 
are  not  affected  by  the  constitutional  provisions.  Therefore,  the 
fact  that  the  aggr^ate  indebtedness  of  the  municipality  exceeds 
the  constitutional  limit  does  not  necessarily  establish  the  invalidity 
of  the  debt  Hence,  a  recittd  of  an  evUting  valid  ind^itedneas  doea 
not  import  any  vidaiion  of  the  Constitvtvon,  although  the  refunding 
bonds  issued  with  that  recital  may,  with  other  known  debt,  exceed 
the  constitutional  limit;  and  it  follows  that  a  recital  that  a  bond  is 
issued  for  valid  existing  indebtedness  of  the  municipality  is  suffi- 
cient to  estop  the  municipality  as  against  an  innocent  holder  from 
pleading  and  taking  advantage  of  invalidity  of  the  original  debt 
under  the  constitutional  limitation.' 

It  may  therefore  be  regarded  as  settled  that  where  municipal 
officiab  are  authorized  by  statute  to  issue  funding  bonds  to  pay  ex- 
isting indebtedness,  they  are  thereby  invested  with  authority  to  ascer- 
tain whether  there  is  an  existing  indebtedness,  and  if  so  the  amount 
thereof;  and  being  invested  with  such  authority,  a  recital  of  their 
findiag  thereupon  b  authorized  and  may  be  reli^l  upon  by  the  pur- 
chaser of  the  bonds.'    When  an  act  granting  the  power  to  issue 

does  not  apply  to  an  issue  of  bonds  to  19 ;  s.  c.  208  U.  S.  617,  certiorari  denied 
fund  debt  incurred  for  necessary  ex-  to  the  County. 

penacfl.  Such  iaaue  may  be  made  witli-  *  Chaffee  County  v.  Potter,  142  U. 
out  a  previous  vote.  Jones  e.  Madison  S.  355;  Gunnison  County  v.  Rollins, 
County,  137  N.  Car.  579,  698;  Chatham  173  U.  8.  256;  Sioux  City  School  Dis- 
County  1-.  Stafford.  138  N.  Car.  453;  trict  c.  Rew,  49  C.  C.  A.  198;  111  Fed. 
Wharton  v.  Greensboro,  146  N.  Car.  Rep.  1;  Huron  o.  Second  Ward  Sav. 
356;  59  S.  E.  Rep.  1043.  Bank,     86     Fed.      Rep.      272,     278; 

>  Huron  v.  Second  Ward  Sav.  Bank,  Pierre  «.  Dunscomb,  45  C.  C.  A.  499: 
86  Fed.  Rep.  272,  278;  Reynolds  v.  106  Fed,  Rep.  fill,  616;  cerliaran  de- 
Lyon  County,  97  Fed.  Rep.  155;  Lyon  nied,  181  U.  8.  621;  Hughes  County 
County  D.  Keene  Sav.  Bank,  100  Fed.  tr.  Livingston,  104  Fed.  Rep.  306,  315; 
Rep.  337,  afT'g  90  Fed.  Rep.  623;  43  C.  C.  A.  641,  550 ;  Ashley  u.  Presqus 
Hughes  County  v.  Livingston,  104  Fed.  Isle  County,  60  Fed.  Rep.  55,  66;  8  C. 
Rep.  306,  317;  Pierre  v.  Dunscomb,  C.  A.  455,  466;  West  Plain  Tp.  v. 
106  Fed.  Rep.  611;  Sioux  Gty  Inde-  Sage,  16  C.  C.  A.  553,  557;  69  Fed. 
pendent  School  Dist.  v.  Rew,  111  Fed.  Rep.  943,  946;  Eiowa  County  v.  How- 
Rep.l;  Fairfield  r.  Rural  Independent  ard^  83Fod.  Rep.  296;  27C.C.  A.631; 
Dist.,  116  Fed.  Rep.  838,  rev'g  111  Cadillac  v.  Woonsocket  Sav.  Institu- 
Fed.  Rep.  453;  Salmon  v.  Rural  Ind.  tion,  58  Fed.  Rep.  935,  939;  7  C.  C. 
School  Dist..  125  Fed.  Rep,  235;  A.  574,  578;  Seward  Co.  v.  Aetna 
Gamble  v.  Rural  Independent  Dist,  Life  Ins.  Co.,  90  Fed.  Rep.  222,224- 
132  Fed.  Rep.  514;  Hamilton  County  32  C.  C.  A.  585,  587;  KiowaCounty  ». 
t>.  Montpelier  Sav.  Bank,  157  Fed.  Rep.    Howard,  83  Fed.  Rep.  296;  27  C.  C. 
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funding  bonds  declares  that  that  power  shall  exist  wherever  a  prior 
indebtedness  is  outstanding,  the  actual  lack  of  such  outstanding 
indebtedness  cannot  be  urged  against  the  bona  fide  holder  of  fund- 
ing bonds  as  a  denial  of  the  authori^  to  issue  such  funding  bonds.' 
The  recital  in  a  municipal  bond  that  it  is  issued  to  fund  a  valid  in* 
debtedness  is  effective  in  the  hands  of  an  innocent  holder  to  fore- 
close all  questions  relating  to  the  validity  of  the  debt  thus  funded, 
including  the  objection  that  the  debt  funded  was  issued  in  excess 
of  constitutional  or  statutoiy  limitations,  and  including  the  objec- 
tion that  it  was  issued  without  statutory  authority,  and  including 
the  objection  that  by  its  nature  it  constituted  no  indebtedness  at  all, 
those  matter  having  been  conclusively  determined  by  the  finding 
which  the  enabling  act  impliedly  authorized  when  it  entrusted  the 
duty  of  funding  to  the  local  officials.'  It  has  been  said  that  the 
effect  of  a  recital  that  the  bonds  are  issued  under  a  refunding  act 
for  the  purpose  of  refunding  indebtedness  of  a  municipality  is  to  estop 
the  municipality  from  denying:  first,  that  there  were  just  debts 
of  the  municipality  which  warranted  the  issue  of  the  bonds,  be- 
cause a  municipal  corporation  is  estopped  from  defending  an 
action  by  an  innocent  purchaser  to  collect  its  negotiable  bonds 
which  recite  that  they  were  issued  for  the  purpose  of  funding  the 
judgments,  bonds,  warrants,  or  floating  debt  of  the  corporation  on 
the  ground  that  the  apparent  debt  they  were  issued  to  satisfy  was 
invalid  or  fictitious;  second,  that  the  corporation  and  its  o£Bcers 
have  applied  the  bonds  to  the  lawful  purposes  for  irtuch  they 
appear  on  their  face  to  have  been  issued;  and  third,  that  the 
bonds  were  exchanged  for  the  fundable  debt  in  the  method  pre- 
scribed by  the  law,  so  that  they  neither  increased  nor  dimini^ed 
the  indebtedness  of  the  municipally.  In  other  words  the  muni- 
cipality is  conclusively  estopped  by  the  recitals  in  the  bonds  from 
denying  that  they  did  not  increase  the  indebtedness  of  the  muni- 
cipality and  that  the  debts  for  which  they  were  exchanged  were 
just  debts  of  the  municipality,  incurred  before  its  indebtedness 
reached  the  constitutional  limit.* 

A.  531;  Haskell  County  v.  Montpelier  caara  dted,  tapra.       A  ndtti  In  » 

Nat.   Life  Ins.  Co.,  90  Fed.  Rep.  22S;  municipal  bond  that  it  is  issued  for 

32  C.  C.  A.  591.  "municipal  purposes  "estops  the  muni- 

'  Waite  V.  Santa  Cruz,  184 IJ.  S.  302,  cipality  to  set  up  against  an  imiocent 

314 ;  Hughes  County  v.  Livingston,  104  holder  that  it  was  issued  for  a  contiaiy 

Fed.  Rep.  3(W,  311;  43C.C.A.541.  or  illegal  purpose.    Hacltett  e.  Ottawa, 

•  Waite  F.  Santa  Cniz,  !84  U.  8.  B9  U.  8.  86,  95;    Northern  Bank  of 

302:  Gunnison  County  p.  Rollins,  173  Tolodor.PorterTp.Trs..  IIOU.8.608; 

U.  S.  256;   ChaSee  County  v.  Potter,  Ottowa  v.  First  Poitsntouth  National 

142  U.  S.  355;  Cadillac  t>.  WoonBockot  Bank,  105  U.  8.  342,  343. 
Inst,  for  Say.,  7  C.  C.  A.  574,  and  other        ■  Sioux  City    Indep^ent    School 
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§  941  (537).  OttasT  Orounds  of  XitoppsL  —  In  anotho'  case,*  the 
sutbori^  to  subscribe  for  the  stock  of  the  compaDj  was  given  on  con- 
diiUm  thai  the  couviy  akoiUd  so  vote  by  a  majonty  of  real  estate  koldera 
rending  therein.  A  subscription  was  made  in  1853,  and  a  certificate 
of  stock  was  issued  to  the  county,  which  was  received  by  it  and  was 
still  owned  by  it  Zh  1869,  when  suit  was  brought  It  did  not  appear 
that  the  bonds  contained  any  reciiaU  that  conditions  precedent  had 
been  complied  with,  or  that  the  county  had  subsequently  levied 
taxes  to  pay  interest  on  the  bonds.  The  county  set  up  as  a  defence 
that  there  was  no  power  to  issue  the  bonds,  because  no  vote  of  the 
people  had  ever  been  taken.  The  plaintiff  being  a  bona  fde  holder, 
it  was  held  that  he  was  entitled  to  recover,  and  that  the  county  was 
eatopped  to  set  up  that  no  vote  was  had.  The  ground  of  the  estoppel 
is  thus  stated  by  Mr.  Justice  Strong:  '"Hie  county  received  in  ex- 
change for  the  bonds  a  certificate  of  the  stock  of  the  railroad  com- 
pany, which  it  held  about  seventeen  years  before  the  present 
suit  was  brought,  and  which  it  still  holds.  Having  exchanged 
the  bonds  for  the  stock,  we  think  the  county  cannot  retain  the 
proceeds  of  the  exchange,  and  assert  against  a  purchaser  of 
the  bonds  for  value  that  though  the  legblature  empowered  it 
to  make  them,  and  put  them  upon  the  market,  upon  certain 
conditions,  they  were  issued  in  disregard  of  the  conditions."  It 
will  be  observed  that  if  the  court  had  been  of  opinion  that  in 
the  absence  of  recitals  the  bonds  were  enforceable  in  the  hands 
of  a  holder  for  value  thou^  no  decdon  had  in  tact  ever  been  , 

Di«t.  V.  Rew,  111  Fed.  Rep.  1,  9,  cited  a  juit  debt  of  the  city,  Euid  bonds  which 

tuvra;   Fairfield  v.  Rural  Independent  were  issued  to  fund  a  valid  indebtedness 

Scttool  Diat.,  116  Fed.  Rap.  838,  rev's  neither  create  an^  debt  nor  increaae  the 

ill  Fed.  Rep.  453.   The  issue  of  bonds  debt  of  the  municipality  which  issues 

to  pay  off  or  rofund  an  existing  indebt-  them.    They  merely  change  the  form 

edoeM  does  not  iiureoMlAc  debt  or  cr«a<a  of  an  exiatine  indebtednesa."    Fanon, 

a  new  debt.     It  merely  chaoKea  the  L.  t  Co.  v.  Lauisville  Com'ra,  97  Ky. 

form  of  an  old  debt.    Powell  v.  ^ulison.  119;    Miller  «.  School  District,  Ac.,  5 

107   Ind.    106.      Id   Huron   p.   Second  Wyo.  217;   Poughkeepde  v.  Quintard, 

Ward  Savings  Bank,  86  Fed.  Rep.  272,  136  N.  Y.  275 ;  Marion  County  v.  Har- 

278;  30  C.C.  A.  38,  45,  the  court  Bays;  vey  County,  26  Kan.  181 ;   Bknton  v. 

"Another  proposition  which  ia  letlr  McDowell  County,  101  N.  Car.  532; 

ously  argued  in  this  case  is  that  these  Loa  AnKelea   v.   Teed,    113   Cal.   319; 

bonds  are  void,  because  they  create  a  Sioux  Qty  v.   Weare,   50   Iowa,   95i 

debt  in  excess  of  the  limitation  pre-  OfHnion  of   Juatices,  SI  Maine,  602; 

scribed  ^  the  organic  act  of  the  t«rri-  County  of  Jasper  v.  Ballou,  103  U.  S. 

tory  of  Dakota.    It  ia  conceded  that,  746,   752;     Lake  County    Com'rs   v. 

at  the  time  theee  bonds  were  issued,  the  Piatt,  79  Fed.  Rep.  567,  569;  Rollins 

indebtedneaa  of  the  city  of  Huron  al-  v.    Gunnison   County,    80    Fed.    Rep. 

leadv  exceeded  the  limitation  prescribed  692,  698;    Hughes  Co.  v.  Livingston, 


ihe  act.    But,  as  we  have  already   104  Fed.  Rep.  306,  317;  43  C.  C.  , 

■  -■=  ■  -     ■  idi  r" 


_..  .._.  «  which  theaebont 

refunded  must,  for  all  the  purposes  of       '   Pendleton   County   v.    Amy, 
this  case,  be  deemed  to  have  evidenced  Wall.  297. 
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held,  tlie  case  would  natunlly  have  been  put  upm  that  gnNmd 
smcng  others. 

§  942  (538).    Wbit  cqMtttal—  Oo^ktod  BubMi^rtiia  v  Contract 

to  nbaerib*.  —  Interesting  questtons  have  arisen  as  to  wftat  coruU- 
tvtes  a  avbteri'ption  on  the  pert  of  a  municipality  or  other  public  cor- 
poiation,  or  a  valid  contract  to  subscribe,  to  the  stock  of  a  railroad 
company,  and  when  rights  are  vested  thereunder  which  cannot  be 
l^i^tively  impaired  without  the  consent  of  the  parties  in  interest 
Where  a  precedent  popular  vote  is  required,  and  upon  such  vote 
authority  is  given  to  subscribe  for  the  stock,  the  vote  without  more 
does  not  constitute  a  contmct  between  the  municipalily  thus  autfan^ 
ized  to  subscribe  and  the  railroad  company.' 

*  Aspiawall  v.  DsvieM  County,  22  in  payineni  therrfor.    HttaboiKfa  A  S. 

How.  (17.  8)  364;  Town  of  Concord  v.  R.  Go.   c.  Mie^usaj  Coud^,   79  Fa. 

Portsmouth  Sai-iogs  Bank,  92  U.  S.  St.  210.    InstAnce  in  whkh  there  waa 

625;    H&nhman  v.  Bates  Countj,  3  le^slfttive  &utiiority  for  such  a  eoo- 

Dillon  C.  C.  R.   150,   162,  note;   b.  c.  tnct,  see  case  of  the  Pitbdnug^  C.  R. 

afiinned  in  Supreme  Court.  92  U.  a  Co.,  63  Pft.  St.  126l    When  contract  to 

569 ;  Wadsworth  v.  Eau  Claire  County,  nibacribe  stock  is  completed.    SI^n>y 

102  U.  S.  534;   ante,  }  114,  and   cases  County  Court  v.  CumberUnd  A  C.  R. 

cited;  German  Saviius  Bank  v.  Frank-  Co.,  SBush  (Ky.),  209,  300;   Chicago, 

tin   County,  128   U.  S.  526.     See  also  K.  ft  W.  R  R  Go.  e.  Osage  County,  38 

Edwards  v.   Bates   County,   117  Fed.  Kan.  597.     Where  a  township  iidit«r«d 

Rep.  626;   Neale  e.  County  Court  of  itobondi  in  escrow  to  a  Stole  officer,  to  be 

Wood   County,  43  W.   Va.   90.     Sub-  held  until  the  completion  of  the  road 

sciiDtioD  by  a  county  for  stock  held  in  aid  of  which  they  weic  issued,  and 

!   complete,  although   no   actual  the  officer  retunted  them  to  the  town- 


subscription  was  made  on  the  stock  ship  upon  an  adjudication  by  the  S«i- 
books  of  the  company.  Bates  County  preme  Court  of  tM  State  that  the  law 
,   Winters,    112  U.   S.   325;   Quinlan   authorising  the  issue  was  uneoustitu- 


V.  Green  County,   157   Fed.  Rep.  33.  tional,  it  was  held,  in  a  suit  brought  by 

For  what  is  necessary  to  complete  a  the  railroad  thirteen  years  afterwards, 

valid  subscription,  see  Nugent  v.  Put-  and  after  the  decision  of  the  State  court 

nam  Co.  Sup.,  19  Wall.  241;   Uoultrie  had   been   teversed   by   the   Supreme 

County    e.   Rockingham    T.    C.    Sav.  Court  of  the  United  States,  that  the 

Bank,  92  U.  a  631 ;   Red  River  Fur-  return  of  the  bonds  by  the  SUte  officer 

nace  Co.  v.  Tennessee  Central  R.  R.  and  their  retention  by  the  township  were 

Co.,    113    Teon.    697,    distinguishing  a  converdon  which  entitled  the  railroad 

Nelson  tr.  Haywood  County,  87  Tenn.  company  to  bring  suit  at  once,  but  that 

781 :   infra,  f  |  943,  944.  the  bill  brought  after  such  a  lapse  of 

The  rigfUs  of  a  munidpofitff  (u  a  time  should  oe  dismissed.     Young  v. 

tbxkhiidtT  in  a  railroad  company,  and  Clarendon  Tp.,  26  Fed.  Rep-  805.     A 

whose  stock  has  been  paid  for  by  bonds  statutory  provision  that  the  bonds  be 

1^  the  municipality,  are  no  gTeat«r  than  delivered  to  the  company  is  not  com- 

the  rights  of  other  stockholders;    and  plied  with  by  selling  the  bonds  in  ad- 

unlesa  tpeciaUy  authoriied  by  the  legis-  vance  and  paying  the  proceeds  into  the 

iature,  the  railroad  company   has  no  treasury  to  be  paid  out  on  the  subscrip- 

power,  when  receiving  the  subscription  tion.   neale  v.  Wood  County,  43  W.Va. 

and  bonds,  to  agree  to  put  the  muni-  90.   An  order  of  a  county  court  directing 

dp&lity  in  a  bett«r  poeition  than  other  its  clerk  to  make  a  subscription  in  the 

stockholders,  as,  for  example,  by  agree-  terms  specified  in  the  order  submitting 

ing  to  pay  a  fixed  rate  of  interest  on  the  que«tion  to  a  vote  is  a  valid  delega- 

Buch  stock,  equivalent  in  amount  to  the  tion  of  the  power  of  the  countv  court, 

interest  on  the  municipal  bonds  issued  GiBen  County  t>.  Sbortell,  116  Ky.  108. 
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§  943  (539).  Sama  Subject.  Power  may  be  umnlled  by  Oonitltn- 
tlonal  FrovUlon  or  LegliUtiTe  Action  belore  Blgbta  become  vested ;  Bonds 
In  Buch  Cue  are  void  In  Iveiybody'H  Handi.  —  As  iUitstratiiig  the 
necessity  of  a  coniinved  existence  of  the  ipower  to  itsve  the  bcmds,  and 
as  showing  what  did  not  amount  to  a  completed  contract  before  the 
power  was  repealed  by  a  constitutional  provision,  the  case  of  the 
Town  of  Concord  v.  Portsmouth  Savings  Bank  m&y  usefully  be  re- 
ferred to.'  Chronologically  stated,  the  facts  were  these:  llie  bonds 
were  issued  under  the  act  of  March  7,  1867,  and  so  recited.  The 
act  enacted  that  certain  incorporated  towns  and  cities,  and  towns 
acting  tmder  the  township  organization  law  (among  which  it  was 
conceded  the  town  of  Concord  was  one),  should  be  and  were  sever- 
ally authorized  to  appropriate  such  sum  of  money  as  they  might 
deem  proper  to  the  Chicago,  Danville,  and  Vincennes  Railroad 
Company,  to  aid  in  the  construction  of  the  road  of  said  company, 
to  be  paid  to  the  company  as  soon  as  the  track  of  said  road  should 
have  been  located  and  constructed  through  said  city,  town,  or  town- 
ship respectively.  To  this  was  attached  the  following  proviso: 
"Provided,  however,  that  the  proposition  to  appropriaie  moneys  to 
said  company  shall  be  first  submitted  to  a  vote  of  the  legal  voters 
of  said  respective  townships,  towns,  or  cities,  at  a  regular  annual  or 
special  meeting,  by  giving  at  least  ten  days'  notice  thereof;  and  a 
vote  shall  be  taken  thereon  by  ballot  at  the  usual  place  of  election 
and  if  the  majority  of  votes  cast  shall  be  in  favor  of  the  appropria- 
tion then  the  same  shall  be  made,  otherwise  not, "  The  second  sec- 
tion empowered  and  required  the  authorities  of  said  municipalities 
to  levy  and  collect  a  tax,  and  make  such  provisions  as  might  be 
necessary  for  the  prompt  payment  of  the  appropriaiion  under  the 
provisions  of  the  law.  The  town  voted  on  the  20th  day  of  November, 
1869,  that  it  would  make  a  donation,  provided  the  company  would 
run  its  railroad  through  the  town.  On  the  20th  of  June,  1870,  the 
company  gave  notice  of  its  acceptance  of  the  donation.  On  the  2d 
of  July,  1870,  the  new  Constitution  of  the  State  went  into  opera- 
tion, by  which  it  was  ordained  that  "no  ci^,  town,  township,  or 

'  Concord  v.   Portsmouth  Savings  cation  or  limitation  of  general  power  to 

Bank,  92  U.  8.  625;   see  in/ra,  i  944,  iaaue  bonds,  Coming  v.  Meade  County, 

note.    Effect  of  the  constitutional  pro-  102  Fed.  Rep.  57;  and  as  to  the  effect 

vision  of /IZtruns  of  July  2, 1870,  quoted  of  a  saving  clause  in  a  Constitution 

in  the  text,  see  Gennan  Savings  Bank  prohibiting    stock     subscrii  tions,    to 

V.  Franklin  County,  128  TJ.  S.  £26,  and  vaUdate  a  subscription   made  before 

cases  there  cited,  in  lUinoii  and  in  the  its  adoption,  although  no  bonds  had 

Supreme  Court  of  the  United  States,  been  issued  at  the  tune  of  the  adop- 

construing    and    applying    the    same,  tion,  Pacific  Improvement  Co.  v.  ClarliB- 

Pwt,  SI  946,  953;  ante,  j  91fi.   See  also  dale,  74  Fed.  Rep.  528. 
as  to  the  necessity  of  an  expreas  revo- 
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other  municipality  shall  ever  become  avbteriben  to  the  capital  stot^ 
of  any  lailrtMid  or  private  corporation,  or  maiss  donation  to,  or  loan 
its  cKdit  in  aid  of,  such  corporation ;  provided,  however,  that  the 
adoption  of  this  article  shall  not  be  construed  as  affecting  the  Jv^t 
of  any  such  municipality  to  make  such  gvbscriptions,  where  the 
same  have  been  authorized  under  existing  laws  by  a  vote  of  the 
people  of  such  municipalities  prior  to  such  adoption."  On  the  9th 
day  of  October,  1871,  the  bonds  in  suit  were  executed  and  deliv- 
ered as  a  donation  to  the  railroad  company ;  and  the  question  was 
whether  there  was  any  existiDg  authority  to  make  the  donation  and 
issue  the  bonds.  The  Supreme  Court,  after  pointing  out  that  the 
authority  given  to  the  town  of  Concord  by  the  act  of  March  7, 
1867,  was  not  to  subscribe  for  stock,  but  to  make  an  appropria- 
tion or  donation,  which  distinction  is  also  taken  in  the  provision  of 
the  Constitution  above  quoted,  held  that  no  donation  could  be  made, 
under  the  act  of  1867,  until  after  the  completion  of  the  locatioo 
and  construction  of  the  road  through  the  town;  that  the  vote  of 
November  20, 1869,  in  favor  of  an  appropriation,  was  not  an  appro- 
priation or  donation ;  that  the  power  to  make  such  donation  was 
annulled  by  the  Coustituti(»i  on  July  2,  1870,  and  that  there  was 
at  that  date  no  contract  in  eaae  between  the  town  and  the  railroad 
company  which  stood  in  the  way  of  the  operation  of  the  consti- 
tutional prohibition.  As  to  the  effect  of  the  vote  of  the  town,  of 
November  20,  1869,  and  the  acceptance  of  the  raihoad  company  of 
June  20,  1870  (both  of  which,  it  will  be  observed,  were  before  the 
Constitution  went  into  operation),  the  court  observed:  "But  the 
town  was  not  empowered  to  make  the  donation  until  the  road  was 
located  and  constructed  through  the  town.  It  had  no  authority  to 
make  a  contract  to  give ;  and  the  acceptance  was  an  undertaking  to 
do  nothing  which  the  company  was  not  bound  to  do  before  the 
authority  of  the  town  to  make  a  donation,  or  to  engage  to  make  a 
donation,  came  into  existence.  What  is  called  the  acceptance  tX 
the  railroad  company  cannot  be  construed  as  an  engagement  to 
locate  and  build  tiie  railroad  through  the  tovni.  It  amounted  to  no 
more  than  saying,  'If  we  build  our  road  through  your  town,  we  will 
receive  your  gift'  There  ims,  therefore,  no  con«deration  tot  the 
town's  promise  to  give,  even  if  the  popular  vote  can  be  ctmsidered 
a  promise.  Hiere  was  no  contract  to  be  impaired.  A  contract 
should  be  clearly  proved  before  it  invokes  the  protection  of  the 
Federal  Constitution.  We  conclude,  then,  that  at  the  time  the  do- 
nation was  made,  there  was  no  authority  in  the  municipali^  to 
make  a  donation  to  the  railroad  company,  and  consequently  do 
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authority  to  issue  the  bonds.    It  follows  that  the  bonds  and  cou- 
pons are  void." ' 

§  944  (540).  Sune  SnbjMt.  Hode  of  Snbferiptlon;  vhsu  Sub- 
■eilptlon  Oompleta.  —  Power  bj  legislative  act  to  the  board  of  super- 
visors of  a  county  to  svbscr&e  an  amount  not  exceeding  a  given  sum  to 
the  stock  of  a  specified  railraad  company,  and  to  issue  bonds  in  pay- 
ment therefor,  without  requiring  the  sanction  of  a  popular  vote,  but 
vxUk  a  proviso  that  the  bonds  skaU  not  be  issved  untU  the  road  is  open 
for  traffic,  gives  complete  authority  to  the  county  to  subscribe  for 
the  stock,  or  to  make  a  binding  agreement  to  subscribe  therefor 
preparatory  to  a  final  subscription.  The  proviso  that  the  payment 
of  die  subscription  should  be  postponed  until  the  laihoad  should  be 
opened  does  not  limit  the  power  to  subscribe,  or  to  enter  into  an 
agreement  to  make  the  subscription  before  the  road  is  completed. 
And  it  was  held  that  a  resolution  of  the  board  of  supervisors,  made 
when  the  power  to  subscribe  exbted  or  had  arisen,  thai  the  county 
tvbacribe  a  given  sum  to  aid  in  the  construction  of  the  road  of  the 
company,  without  any  subscription  on  the  books  of  the  company, 
amounted  to  a  subscription,  or  at  all  events,  to  a  legal  undertaking 
to  subscribe,  wiiich,  when  assented  to  or  accepted  by  the  company, 
became  a  binding  contract,  which  the  county  could  not  revoke,  and 
which  could  not  be  impaired  by  any  subsequent  prohibition  of  the 
Constituticin  or  the  legislature  without  the  assent  of  the  railroad 
company.* 

'  In  Iowa  it  is  held  that  if  a)ane7  be  the  time  within  which  the  line  could  be 

expended  before  the  repeal  of  e.  statute,  completed  did  not  release  the  Bubacrip- 

upon  the  faith  of  the  tax  provided  for  tion.     Jacks  v.   Helena,  41   Ark.  313. 

by  it,  the  repeal  doea  not  invalidate  the  Construing  an  act  of  North  Carolina, 

tax  and  it  may  be  collected.    Bulges  tt.  authorizlDg   boards   of    commisaioners 

Habin,  70  Iowa,  633;  approved  Buthel  to  issue  bonds  "to  aid  in  the  comple- ' 

r.  Meader,  72  Iowa,  12&.  tion"  of  a  railroad,  the  Supreme  Court 

'  Concord  v.  Portsmouth  Savings  of  the  United  States  held  that  the  act 
Bank,  92  U.  S.  625 ;  LivioKston  Countr  authorized  the  issuance  of  bonds  in  aid 
t.  Portsmouth  Bank,  128  U.  8. 102, 126;  of  the  "construction"  of  a  railroad, 
Scott  V.  Hansheer,  94  lad.  1.  A  muni-  although  it  had  not  yet  been  begun, 
cipslcoiponitioQ  which  issued  ite  bonds  holding  the  word  "completion"  syn- 
to  a  railroad  company  formed  by  am-  onymouswith  the  word  "conBtniction." 
aolidaliTig  two  other  companies  was  Stanly  County  v.  Coler,  190  U.  8.  437, 
heldeetoppedtodenythevalidityoftha  aS'g  113  Fed.  Rep.  705.  ButtheNorth 
consolidation.  Young  v.  Township  of  Carolina  court  m  Graves  v.  Moore 
Clarendon,  26  Fed.  Rep.  805.  Seetn;^,  Coun^,  135  N.  Car,  49,  refused  to  follow 
{  945.  In  a  case  where  a  subscription  the  ruung  of  the  Federal  courts  and  ad- 
was  made  to  a  railroad  company  by  a  hered  to  the  doctrine  of  their  decisions 
city,  payment  to  be  made  when  ten  in  Stanly  County  c.  Snu^s,  121  N.  Gar. 
milea  of^  the  railroad  was  completed,  394,  and  Wilkes  County  p.  Call,  123  N. 
and  the  charter  of  the  company  re-  Car.  308,  holding  that  the  wonls  were 
quired  it  to  complete  it«  line  m  fifteen  not  synonymous, 
yean,  it  was  held  that  an  extension  of 
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But  beiore  any  subscnption  is  made,  or  before  any  ccmtract 
to  subscribe  is  completed,  the  authority  to  subscribe  may  be 
repealed  or  taken  away  by  l^islative  or  constitutional  provi- 
sion.' And  if  the  authority  to  subscribe  depends  upon  a  pre- 
cedent  vote  of  the  people,  the  vote,  without  a  subscription  or 
aa  agreement  to  subscribe,  does  not  create  a  contract,  or 
preclude  the   repeal   of  the  authority  to  make  the  subscription:* 

'  Tor  the  ejfeei  upon  iTtcompUte  mb-  thaf'thecreditof  no  city  shall  begiven 
teriptiona  of  the  adoption  of  amatittiti/mal  or  loaned  to  or  in  aid  ol  any  peisnn  or 
provinons  forbidaine  or  liroitiDK  the  coiporation,  except  upon  an  election  to 
power  to  aid  isilroada,  see  "^o,  J  046,  be  first  held  by  the  qualified  voteis,  and 
note;  and  aUo  Concord  v.  Robinson,  the  assent  of  thiee-fourtbs  of  the  votes 
121  U.  S.  166,  distinguished,  German  at  eaid  election."  Hay  11,  1870,  five 
Sav.  Bank  i>.  Franklin  County,  128  U.  days  after  the  amended  Constitution 
8.626,543;  Katzenberger  (i,  Aberdeen,  took  effect.  proceedingB  were  initiated 
121  TJ.  S.  172;  Oregon  v.  Jennings,  119  to  issue  bonds,  and  an  election  was  held 
U.  S.  74,  diatinguiBtied,  German  Bank  under  the  act  of  February  8,  1870,  at 
V.  Franklin  County,  128  U,  S.  526,  543;  which  every  vote  was  cast  for  the  issue 
Nortonii.  Shelby  County,  118 U.S.  425.  of  bonds.  The  bonds  recited  that  they 
The  effect  of  the  prohibition  in  the  Con-  were  issued  by  authority  of  the  act  <k 
Etitution  of  MiasouH  of  1865,  of  muni-  Februaiy  8,  1870.  It  was  held  that  the 
cipal  Bubecriptions  in  ud  of  lailwayi  power  to  issue  bonds  under  the  act  of 
without  the  previous  assent  of  two-  1870  not  having  been  acted  upon  until 
thirds  of  the  qualified  voters,  has  been  after  the  Constitution  of  1870  went  into 
considered  in  many  cases  detennined  effect,  such  power  could  not  be  exer- 
in  the  State  courts  of  Missouri  and  ciscd  without  further  Ipgialation  in  con- 
in  the  Fedeml  courts.  The  State  formity  therewith;  the  effect  of  the  con- 
courto  first  he!d  that  the  effect  of  the  stitutional  prohibition  being  to  annul 
constitutional  provision  was  to  limit  all  unexecuted  powers  conferred  upon 
the  future  exereise  of  legislative  power,  the  corporation.  Whether  this  would 
but  did  not  take  away  any  authority  have  been  the  effect  if  the  terms  of  the 
granted  and  in  existence  at  the  time  act  of  1870  and  of  the  constituticmal 
the  Constitution  of  1865  went  into  amendment  had  not  been  inconsiatent, 
operation.  Subscriptions  were  made  owsre.  See  Jarrolt  v.  Hoberly,  103 
and  railway  bonds  issued  when  this  U.  S.  680;  Eelley  e.  Milan,  127  U.  S. 
construction  prevailed;  and  the  Fed-  139,  154;  post,  S  1509;  Norton  p.  Tax- 
eral  eourta  held  that  such  bonds  were  ing  District  of  Brownsville,  36  Fed. 
valid.  The  Supreme  Court  of  Miaaouri  Hep.  99  (U.  S.  Gr.  a.,  W.  D.  Tenn. 
afterwards  put  a  different  construe-  1838);  Jefferson  v.  Jennings  Banking 
tion  on  the  Constitution;  but  the  &  Trust  Co.,  35  Tex.  Civ,  App-  74; 
Supreme  Court  of  the  United  SUtea  State  v.  Tomahawk,  96  Wis.  73; 
declined  to  reconsider  its  former  deci-  Wilkes  County  v.  Call,  123  N.  Car. 
sioQs,  to  the  prejudice  of  txma  fide  308;  Johnson  (3ty  v.  Charleston.  C.  A 
holders  of  bonds  issued  prior  to  the  C.  R.  Co.,  100  Tenn.  138.  A  subscHp- 
change  of  decision  in  the  State  court,  tion  having  been  voted  and  the  railroad 
The  cases  on  this  subiect  are  reviewed  engaged  in  constructing  the  road  prior 
by  Mr.  Justice  Harlan,  in  Scotland  to  an  amending  act  limiting  eubscrip- 
County  t>.  Hill,  132  U.  S.  107.  tions  in  aid  of  railroads,  is  not  limited 

Illustrative  of  M^disfindron  between  by  the  amending  act.  .£tna  Life  Ina. 
the  operation  of  a  eonetiiutiorud  limiia-  Co.  v.  Burrton.  75  Fed.  Rep.  962. 
iionApntkepov!eTofthelegialatUTea.Dd  '  Aspinwall  v.  Daviess  County,  22 
of  a  lonstitutioTud  inhUtUion  upon  a  How.  (U.  S.)  364;  Union  Pac.  R.  Co. 
munidptdity,  is  the  case  of  Norton  v.  v.  Davis  Co.,  8  Kan.  256;  State  r. 
Brownville  Com'rs,  129  U.  S.  479.  Saline  Co.,  45  Mo.  242;  Jeffries  t>.  Iaw- 
Here  an  act  of  February  8,  1870,  au-  rence,  42  Iowa,  498;  Bound  v.  Wia.  C. 
thoriied  Brownsville  to  issue  bonds  in  R.  Co.,  45  Wis.  543;  ants,  S  114;  port, 
aid  of  a  railroad  company  on  a  majority  S  1528,  note,  and  cases  there  rated; 
vote.  May  5,  1870,  the  amended  Con-  Harshman  r.  Bates  County,  3  Dillon  C. 
etitution  took  effect,  which  ordained    C.  R.  162,  note,  afi'd  92  U.  S.  569;  Gei^ 
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it  is  executory  until  the  subscriptioD  is  actually  made.'  But 
an  actual   manual  subscription  on    the  hooka  of  the  company 

man  Sav.  Bank  v.  Franklin  Covmty,  128  and  in  subetEince  and  legal  effect  sub- 
U.  8.  52S.  The  law  on  this  subject  ia  scribing  for,  that  number  of  shares.'  So 
thua  stated,  and  the  casea  refened  to  ImNugentv,  The  Supervisors  of  Putnam 
anddistinguiahed,byMr.JusticeS(ronff,  County,  19  Wall.  241,  it  was  said  that 
in  Concord  v.  Portsmouth  Savings  to  conhitule  a  fubscHplion  by  a  txmnty 
Bank,  92  U.  S.  625.  to  stock  in  a  railroad  compaoy,  it  is  not 

"This  case  [although  between  the  neceseaiy  that  thete  be  an  act  of  manual 
same  parties]  differs  very  materially  subscribing  on  the  books  of  the  com- 
from  tne  case  of  The  Town  of  Concord  pany.  These  cases  lead  directly  to  the 
V.  Portsmouth  Savings  Bank,  No.  43,  conclusion  that  the  action  of  the  boud 
of  this  term.  [Supra,  !  943.]  In  that,  of  supervisors  in  December,  1869,  was 
we  held  that  ^e  oonds  were  void  be-  in  euDBtaiice  and  in  legal  effect  a  sub- 
cause  the  legislative  authority  to  issue  scription.  And  if  this  concliwion  could 
them  as  a  donation  to  the  railroad  not  oe  reached,  it  would  make  but  little 
company  had  been  annulled  by  the  difference  to  the  present  case,  for  it 
Constitution  of  the  State  before  the  do-  could  not  be  doubt«d  that  the  action  of 
nation  was  made.  .  .  .  But  a  «ubscrip-  the  board  was  at  least  an  undertaldi^ 
lion  on  the  books  of  the  company  tpa»  un~  to  subscribe,  qnd  this  was  assented  to 
necessary,  for  that  which  amounted  to  or  accepted  by  the  railroad  company. 
a  subscription  had  been  made  in  Decem-  The  resolutions  were  entered  of  record 
ber,  1869.  The  authorized  body  of  a  by  the  clerk  and  president  of  the  rail- 
municipal  corporation  may  bind  it  by  road  company,  and  the  company  made 
an  ordinance,  which,  in  favor  of  private  an  appropriation  of  the  bonds  to  be 
petBona  interested  therein,  may,  if  so  received  in  payment  of  the  subscription 
mtended,  operate  as  a  contract,  or  they  by  a  contract  made  on  the  15th  of  April, 
may  bind  it  by  a  resolutiDD,  or  by  vote  ISTO.  In  either  aspect  of  the  case, 
clothe  its  officers  with  power  to  act  for  therefore,  there  was  an  authorized 
it.  The  former  was  the  clear  intention  contract  existing  between  the  county 
in  this  case.  The  board  clothed  no  and  the  railroad  company  when  the 
officer  with  power  to  act  foi  it  The  new  Constitution  came  into  operation, 
resolution  to  subscribe  was  its  own  act,  No  matter  whether  the  contract  was  a 
its  immediate  subscription.  Western  subscription  or  an  agreement  to  sub- 
Savings  Fund  Society  v.  Philadelphia,  scribe,  it  was  not  annulled  or  impaired 
31  Pa.  St.  175;  Sacramento  11.  Kirk,  7  bv  the  prohibitions  of  the  Constitution. 
Gal.  419 ;  Logansport  v.  Blakemore,  17  The  delivery  of  the  bonds  was  no  more 
Ind.  318.  In  Clarke  County  Court  Jus.  than  performance  of  the  contract.  For 
V.  Paris,  W.  &.  K.  R.  Turap.  Co.,  11  these  reasons,  it  is  in  vain  to  aopeal  to 
Ben.  Monroe  (Ky.),  143,  it  was  ruled  the  decisions  made  in  Aapinwall  v.  The 
that  an  order  of  the  county  court,  bv  County  of  Jo  Daviess,  22  How.  364,  and 
which  it  was  said  the  court  subacribea.  The  Town  of  Concord  *.  The  Savings 
on  behalf  of  Clarke  County,  for  fifty  Bank,  decided  this  term.  In  neither  of 
shares  of  stock  in  the  turnpike  com-  those  cases  was  there  any  contract  made 
pany,  if  concurred  in  by  a  competent  before  the  authority  to  make  one  waa 
majority  of  the  magistrates,  was  itself  annulled.  We  do  not  assert  that  the 
a  subscription,  and  bound  the  oouuty.  constitutional  provision  did  not  abro- 
There  was  no  subscription  on  the  books  gate  the  authontyofthe  board  of  super- 
of  the  company ;  but  the  Court  of  Ap-  visors  to  make  a  subscription  for  rail- 
peals  said:  'Wo  cannot,  therefore,  re-  road  stock.  On  the  contrary,  we  think 
gard  this  order  as  a  mere  offer  or  pledge   it  did.     But  we   hold   that  contracts 

ticular  road,  but  a 


'  lb.;  Cumberiand  &  0.  R.  Co.  e.  venawood,  &c.  Ry.  Co.  v.  Ravenswood, 

Barren  Co.  Court,  10  Bush  (Ky.),  604 ;  41  W.  Va.  732 ;  Neale  v.  Wood  County, 

Shelby  Co.  Court  v.  Cumberland  &  C.  43  W.   Va.   90;    Rathbone   v.   Kiowa 

R.  Co.,  8  Bush  (Ky.),  209.    The  coit-  County,   73   Fed.   Rep.   395;    Oswego 

ditions  as  to  issuance  as  approved  by  CouBtaf  Sav.  Bank  p.  Genoa,  66  N.  Y. 

popular  vote  cannot  be  changed.    Ra.  App.  Div.  330,  afl'd  172  N.  Y.  636. 
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is  not  necessary  to  entitle  the  coun^  to  the  stock,  or  to  bmd 
it  as  a  subscriber  thereto.' 

§  945  (541).  Sama  Sobjoct.  Oompl«t«d  Snbscrfptlon;  Iffwt  ot 
OonioUdation  of  Ballw^  Oompsnies  ob  Validity  of  Snbocilptlon.  — 
The  authority  to  nuke  a  subscription  and  to  issue  bonds  in  payment 
therefor  may,  if  U  hat  never  been  executed,  be  revoked  by  any  event 
which  has  tiie  l^pl  effect  to  extinguish  the  power.  Thus,  where 
the  power  to  subscribe  depends  upon  a  precedent  popular  vote  and 
the  vote  is  had  in  favor  of  Company  A,  which  under  a  general  law 
of  the  State  consolidated  with  Company  B,  and  formed  thereby  a 
new  company  C,  which  consohdatioo  was  effected  before  any  sub- 
scription or  contract  for  subscription  was  made,  and  ttie  only  sub- 
scription made  was  to  the  consolidated  company,  without  any  new 
election,  it  was  held  that  the  subscription  was  unauthorized,  and 
that  the  bonds  which  recited  these  facts  were  void,  even  in  the 
hands  of  a  bona  fde  holder  for  value.  The  ground  of  the  decision 
was  that  the  authority  to  make  the  subscription  ceased  with  the 
extinction  of  the  company  in  whose  favor  the  vote  was  had,  such 
extinction  being  the  legal  consequence  of  the  consolidation.'    This 

tKe  obligatiana  aaaumed  hy  them  con-  another,  thereby  fonniD^  a  thitd,  to 
tinued  after  the  power  to  enter  into  whose  stock  the  Bubscription  was  made. 
such  contracts  was  withdrawn.  The  This  con0olidation  was  effected  under 
operation  of  the  Conatitution  was  only  a  law  of  Missouri  autfaoriziug  consoli- 
proepective.  Indeed,  it  is  expressly  dations,  and  declaring  that  the  com- 
ordamed  in  its  schedule  that  'all  rights,  pany  formed  from  two  companies  should 
actions,  ptoeecutions,  claims,  and  con-  be  entitled  to  all  the  jxiWen,  rights, 
tracts  ol  the  Stat«,  individuals,  or  privileges,  and  immumties  which  be- 
bodies  corporate,  shall  continue  to  be  long  to  either;  and  it  is  contended  that 
as  valid  as  if  this  Constitution  bad  not  this  provision  of  the  law  justified  the 
been  adopted.'  It  is  hardly  necessary  county  court  in  making  tne  subacrip- 
tosay  that,  under  the  act  of  the  general  tion  without  further  authority  fnnn 
assembly,  the  authority  to  make  a  sub-  the  people  of  the  township.  But  did 
seription  was  coupled  with  an  authority  not  the  authority  cease  by  the  exUnc- 
ana  a  duty  to  issue  county  bonds  for  tion  of  the  company  voted  forT  No 
the  sum  subscribed.  No  action  of  the  Bubscription  had  been  made.  No 
board  was  needed  after  the  subscription  vested  right  had  accrued  to  the  corn- 
was  made."  ^ny.    The  case  of  The  State  c.  liaa 

'  Cass  County  v.  Oillett,  100  U.  S.  County  Court,  44  Mo.  504,  only  decides 

585.  that  if  the  county  court  lefusee  to  issue 

■  Hanhman  v.  Bates  County.  02  U.  bonds  after  making  a  subscriptuxi,  a 

S.  569.    The  grounds  of  the  judgment  marulamus  will  lie  to  compel  it  to  issue 

of  the  court  on  this  point  are  thus  suo-  them.    There  the  authority  had  bem 

nnctly  stated  by  BradUy,  J. :  executed    and    a    right    had    bectune 

"Another  objection  to  the  validity  vested.    But  so  long  as  it  remains  un- 

of  the  subscription  for  which  the  bonds  executed,  the  occurrence  of  any  event 

were  given  in  this  case  is,  that  the  town-  which  creates  a  revocation,  in  law  will 

^p  voted  a  subscription  to  one  com-  extinguish  the  power.    The  extinctioa 

pany  and  the  county  court  subscribed  of  the  company  in  whose  favor  the 

to  another.    This  is  sought  to  be  juati-  subscription   was   authorised   worlred 

fied  on  the  ground  that  the  former  such  a  revocation.    The  law  authori*- 

company    be^me    consolidated    with  ing  the  consolidation  of  railroad  cota- 
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case  differs  from  Nugent  v.  Putnam  County '  in  the  material  cir- 
cumstance that  in  that  case  the  subscription  to  one  of  the  con- 
stituent companies  was  before  the  consolidation,  while  in  this  one 
it  was  afterwards.  Id  this  case  there  was  nothing  but  a  bare 
vote  before  the  consolidation,  which,  without  more,  creates  no 
contract  between  the  municipally  and  the  railroad  company;  while 
in  the  Putnam  County  case  there  was  a  subscription  in  addition  to 
the  vote,  before  the  consolidation;  and  the  right  having  become 
vested  in  the  railroad  company,  may  be  transferred  to  another  on  an 
authorized  consolidation  being  efTected.  Where  the  consolidation  is 
provided  for  or  contemplated  by  the  legislation  of  the  State  in  force 
when  the  subscription  is  made,  a  subsequent  consolidation,  in  pur- 
suance of  the  enactment,  does  not  have  the  effect  to  invalidate  the 
subscription.  This  principle  was  distinctly  settled  in  the  Putnam 
County  case  just  cited;'  and  such  existing  l^islative  authority  to 

patiiM  does  not  eh&nge  the  Uw  of  at-  Bubacription  bi  be  made  to  the  Hanui- 
toraey  and  constituent.  It  may  trtui»-  bftl  &  St.  Joeeph  Railroad  Co.  without 
fer  the  vested  rights  of  one  i&ilroad  a  popular  vote;  and  such  subscription 
company  to  another,  upon  a  consolida-  is  void.  The  consolidation  operated 
tion  bein^  effected;  but  it  does  not  an  extinction  of  the  original  company, 
continue  ui  eTistence  poweis  to  sub-  and  the  power  to  subscribe  thereto 
scribe  for  stock  given  by  one  person  W  perished  with  the  company.  In  such 
another,  which,  by  the  eeneiai  law,  are  case  there  could  be  no  innocent  pur- 
eztinguished  by  such  a  change.  It  does  chasers  of  the  bonds,  lb.  See  refer- 
not  profess  to  do  so,  and  we  think  it  ence  to  this  case  in  Livin^iton  County 
does  not  do  so  by  implication.  As  suf-  v.  Portsmouth  Bank,  128  U.  8.  p.  128. 
ficient  notice  of  these  objections  is  See  also  Menasha  e.  Hasard,  102  U.  9. 
contained  in  the  recitals  of  the  bonds  81.  In  Iowa,  it  is  held  that  the  aliena- 
tbemseivestoputthehirideroninciuiry,  tion  of  a  railroad  before  its  completion 
we  think  that  there  was  no  error  in  the  works  a  forfeiture  of  a  tax  vot«d  in  its 
judgment  of  the  circuit  court;  and  it  aid,  the  decision  being  based  upon  the 
IS,  therefore,  affirmed."  provisions  of  a  statute  requiring  that 
Same  case  in  circuit  court,  3  Dillon  the  taxpayers  shall  receive  stock  m  the 
C.  C.  R.  150;  B.  p.  McCluie  ir.  Oxford,  corporation  to  the  amouDt  of  taxes 
94  U.  8.  429 )  Bates  County  v.  Winters,  paid  by  them.  Held  also  that  the  col- 
97  U.  S.  83;  a.  c.  again,  112  IT.  S.  32S;  lection  of  taxes  in  such  cases  may  be 
Edwards  v.  Bates  County,  117  Fed.  enjoined  at  the  suit  of  a  taxpayer. 
R«p.  626;  and  see  Livin^ton  County  Manning  v.  Matthews,  66  Iowa,  675; 
V.  Portsmouth  f^rst  Nat.  Bank,  1^  Blunt  v.  Carpenter,  68  lowa^  26fi. 
U.  8.  102,  where  the  same  statutes  are  >  Nugent  v.  Putnam  Ciounty,  19 
considered,  and  the  court  refused  to  Wall.  241.  See.  Ray  Co.  v.  Vansycle, 
apply  the  doctrine  of  Haishman  v.  96  U.  8.  67£,  whote  a  subscription  by 
Bwtes  Coun^,  92  U.  S.  509,  and  Bates  the  county  authorities  to  another  corn- 
County  o.  Winters,  97  U.  S.  83;  Co-  pany  was  sustained  and  the  doctrine  of 
lumbuB  V.  Dennison,  69  Fed.  Rep.  68,  estoppel  appEed.  See  also  Cass  Co.  v. 
following  Livingston  County  v.  Ports-  Gillett,  100  U.  8  585;  Harter  v.  Ker- 
mouth  Bank,  128  U.  S.  102;  Hendeis  nochan,  103  U.  S.  562.  One  subecrip- 
Bon  County  v.  Traveleis'  Ins.  Co.,  128  tion  does  not  exhaust  the  power.  Peo< 
Fed.  Rep.  817.  See  »upra,  f  944,  note;  pie  v.  Waynesville,  88  III.  469.  Irrnu- 
State  T.  Garroute,  67  Ho.  445,  where  laritiea  no  defence.  Roberts  v.  Bolbs, 
the  court  say  the  consolidation  does  101  U.  S.  llfi;  Empii«  Tp.  v.  Darling 
not  operate  to  transfer  to  the  latter  the  ton,  101  V.  S.  87. 
francbiseB  and  unexecuted  rishts  of  *  19  Wall.  (U.  B.)  241.  Theprind- 
fbimer  compaaiea  so  as  to  auinoriie  a  pie  was  foUowed  and  applied  in 'nomM 
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the  judgmoit  of  the  court,  the  ground  of  disUnctioo  between  that 
caae  and  the  oft  cited  caae  of  Marsh  v.  Fulton  County.'  Indeed, 
the  Supreme  Court  has  since  gone  farther,  and  has  frequently  de- 
cided, where  at  the  date  of  the  vote  in  favor  of  the  coostituoit 
company  there  exists  a  statute  authorizing  its  consolidation  with 
another  company,  that  such  consolidation  does  not  necessarily  ex- 
tinguish the  power  to  subscribe  given  by  the  vote,  and  that  bonds 
issued  to  the  consolidated  company  under  such  vote  are,  or  mi^t 
be  valid.' 

$  946  (542).  Than  mart  ba  a  VaUd  Leglalativa  Art  aa  Uia  BaaU 
of  tha  Pow«r;  Oonstractloa  of  8p«dal  Powarg.  —  A  purchaser  of 
municipal  bonds  is  bound,  as  has  already  been  shown,  to  take 
notice  of  any  proviaioru  of  the  Constitution  or  tegialaiion  of  the  State 
relating  to  the  fower  of  the  municipality  to  issue  them;  and  if 
the  act  conferring  the  power  is  in  confiict  with  the  Constitution, 
the  bonds  are  void,  even  in  the  hands  of  a  bona  fide  holder  for 
value.*     And   the   purchaser  must  also  notice  the  provision  and 

e.  Sootland  County,  3  Dillon  C.  C.  R.  ingston  County  v.   Portsmouth  Pint 

7;  s.  c.  94  U.  8.  682,  and  in  Washbvun  Nat.  Bank,  128  U.  S.  102,  dutmguiBb- 

V.  CajB  County,  3  Dillon  C.  C.  R.  251,  ine  and  limiting,  if  not,  indeed,  over- 

and  the  bonds  held  valid  notwithstandr  ruQng    Harahnun    v.    Bates    County, 

ing  the  consolidation.    A  change  in  the  Bee  afeo  Calumbua  v.  Dennison,  69  Fed- 

natne  of  the  company  will  not  invali-  Rep.  58,  and  Municipal  Trust  Co.  c. 

date    the    subecnption.      Reading    v.  Johnson  City,  U6Fed.  Rep.  458;  onJe, 

Wedder,  66  III.  80.  S  944. 

>  Hanh  e.  Fulton  County,  10  Wall.        ■  Harehman  v.  Bates  County,  92  U. 

(U,  S.)  676,    In  People  v.  Granville,  8.  669,  distinguished,  Batea  County  v. 

104  ni.  285,  an  act  providing  that  the  WiHten,  112  D.  S.  325;  Lamoille  VaL 

liability     of    municipal    corporations  R.  Co.  v.  Faiifield,  51  Vt.  257;  ABen 

which  had  voted  aid  to  railroads  should  r.  Louisiana,  103  U.  S.  80:    Jarrolt  ». 

cease  on   a  certain   dat«,  after  which  Moberiy,  103  U.  S.  580;   Wells  v.  Fon- 

no  bonds  should  be  issued  in  virtue  of  totoc  County,  102  U.  8.  625 ;  Ogden  v. 

any   previous   vote,  was  held  to  be  a  DaviessCo.,  102  U.S.634;  in^,  {922; 

statute  of  limitation,  not  impairing  the  jtost,  \  958.    As  the  decision  m  the  fint 

obligation  of  contntctaj    and  a  mem-  case  is  suppoeed  to  invalidate  all  the 

damn*  to  compel  the  issue  of  bonds  bonds  isBUM  under  the  Township  Aid 

after  that  date  was  i^used.  Act  of  MUaovri,  of  March  23, 1868,  nid 

■  Scotland  CounW  f.  Thomas,  94  to  amount  to  nearly  93,000,000,  the 
TJ.  S.  682,  distini^uishing  Harshman  t>.  point  on  which  the  act  was  decided  to 
BatesCounty,  62X1.  8.  569;  s.  p.  Scot-  be  unconstitutional  will  be  stated.  The 
land  County  v.  Hill,  132  U.  8. 107;  East  Constitution  of  1866,  art.  ii,  }  14,  pro- 
Lincoln  V.  Davenport,  94  U.  S.  601;  hibited  such  subacriptions  "unien  tin>- 
Wilson  s.  Salamanca,  99  U.  S.  499;  Oiirdt  of  the  qutdified  volerg  of  the" 
Menashav.  Haxard,  I02U.  S.  81;  Har-  municipality  issuing  the  bonds  "shoS 
ters.  Kemocban  103  U.  8.  562;  New  aM»ent  thtreto."  The  Township  Aid  Act 
Buffalo  V.  Cambna  Iron  Co.,  105  U.  8.  authorized  the  issue  of  bonds  "if  two- 
73;  HenderBon  County  v.  Tiavelen'  thirds  of  the  qualified  vot«iv  of  the 
Ins.  Co.,  128  Fed.  Rep.  817.  The  cases  township  voting  at  such  election  are  in 
on  this  subject  are  carefully  stated  and  favor  of  the  subscription."  The  Su- 
conffldered  by  Btatehford,  J.,  in  Liv-  preme  Court  held  that  there  is  a  broad 


extent  of  the  legislative  enactments  on  the  sui^ect.*    Thus  where 
authority  was  given  to  certain  counties  lying  north  of  the  Missouri 


sent  of  two-thirda  of  the   qxiaUfied    corporation,    do   not   apply    to    cases 

voters  of  the  municipality,  while  the  where  such  aubscriptioQ  ia  made  for 
latter  requires  the  asaent  ot  only  two-  stock  in  a  railroad  compani^  puiauant 
thirds  of  the  qualified  voters  who  vote  to  the  power  conferred  ty  its  charter 
at  the  election.  The  same  case,  in  the  RTant«a  prior  to  the  adoption  of  that 
court  below,  decided  oaaoother  ground,  Constitution,  notwithstanding  the  con- 
—  the  coustitutionaUty  question  being  templat«d  road  is  a  branch  road,  the 
made  for  the  first  time  in  the  Supieme  coiutructioa  of  which,  although  au- 
Court,  —  is  reported  in  3  Dillon  C.  C.  tborized  by  such  charter,  is  undertaken 
R.  150.  Post  17.  Supervisors,  106  U.  S.  as  an  ipdependent  enterprise  under  the 
667;  South  Ottawa  v.  Peridns,  04  U.  act  of  March  21,  1868,  entitled  "An  act 
S,  350.  In  these  two  cases  an  act  au-  to  aid  in  the  buildine  of  branch  rail- 
thorizing  the  issue  of  municipal  bonds  roads  in  the  State  of  Missouri."  Cass 
wtdch  had  tieen  passed  in  conformity  County  v.  GiUett^  100  U.  S.  585;  Scot- 
with  the  requirements  of  the  Constitu-  land  County  v.  Hill,  132  U.  S,  107;  onto, 
tion  of  lUinoia  was  declared  void  by  the    $  944. 

Supreme  Court  of  the  United  States,  '  Geirnan  Savings  Bank  tr.  Franklin 
following  the  unifonn  decisions  of  the  County,  128  U.  8.  626,  638.  "When 
State  court,  and  the  bonds  issued  in  the  Savings  Bank  purchased  the  bonds, 
pursuance  <rf  it  were  held  to  be  invalid  it  was,  noturithatanding  tiie  reritaU  on 
even  in  the  hands  of  those  who  took  l/it  fate  of  them,  chargeable  with  notice 
them  for  value,  and  in  the  beUef  that  of  the  Act  of  April  16,  1869  [which  con- 
they  had  been  UwfuUy  issued.  tained  provisions  which  invalidated  the 

Effect  oj  comiitidional  provimtm  bonda,butwtuch  Act  was  not  recited  or 
adopted  in  1870  on  existing  (Mners  to  referred  toin  the  bonds], and  of  thecon- 
aid  railways  in  MUsUaippi.  Infra,  £  stniction  which  had  then  been  given  to 
948,  note;  Calhoun  Co.  Sup.  v.  Gal-  it  by  the  Supreme  Court  of  Illinois 
braith,99U.S.214;  Woodward ».  Cal-  prior  to  the  issue  of  these  bonds,  in 
houn  County,  Fed.  Cas.  No.  18,002;  Town  of  Eagle  v.  Kohn,  84  111.  292." 
InOAio,  Cass  r.  Dillon,  2  OUo  St.  607;  lb.  per  Blaichford,  J.,  pp.  637,  638; 
State  V.  Union  Tp  8  Ohio,  394.  In  post,  }  949,  note.  "  Every  person  deal- 
MUtmiri,  State  v.  Sullivan  Co.  Court,  mg  with  such  a  corporation  must,  at  kit 
61  Mo.  631;  Kanaas  City,  St.  J.  &  C.  B.  perU,  take  notice  of  the  exietenee  and 
R.  R.  Co,  0.  Nodaway  Co.  Court  Jus.,  terma  of  the  law  by  which  it  is  claimed 
47  Mo.  349;  State  v.  Nodaway  Co.  Crt.  the  power  to  issue  such  bonds  is  con- 
Jus.,  47  Mo.  349;  State  v.  Macon  Co.  ferred.  The  power  to  issue  such  bonds 
Court,  41  Mo.  463;  Smith  v.  Clark  is  derived  exclusively  from  the  legisla- 
County,  54  Ho.  68;  State  v.  Greene  tive  authority  of  the  State,  and  the  laws 
County,  54  Mo.  540;  Thomas  v.  Scot-  which  confer  them  enter  into  and  form 
land  Ciounty,  3  Dillon  C.  C.  R.  7;  Nico-  a  part  of  the  bonds  themselves.  The 
lay  V.  St.  Clair  County,  Ih.  163 ;  Huide-  bolder  of  a  municipal  bond  is  charge- 
koperp.  Dallas  County,  lb.  171;  Jordan  able  with  notice  of  the  statutory  pro- 
n.  CassCoimty,  lb.  186:  Foster  v.  Calla-  visions  under  which  they  are  issued." 
way  County, /6.  200;  Henry  County  c.  WoUaee.  J,  National  Bank  v.  St, 
NicoW,  95U.  8.  619;  Callaway  Coun-  Joseph,  31  Fed.  Hep.  216.  In  this 
ty  V.  Foster,  93  U.  S.  567;  Louisville  v.  caae  a  statutory  provision  authorizing 
Taylor,  lOS  U.  S.  464;  Ralls  County  v.  the  city  to  call  in  bonds  and  pay  the 
Dougle^aa,  Ih.  728;  Scotland  County  v.  same  at  any  time,  and  providing  that 
Thomas,  94  U.  S,  682;  Macon  County  upon  tender  of  the  principal  the  interest 
V.  Shores,  97  U.  8.  272.  See  also  Cass  should  cease,  was  held  to  be  effective 
County  V.  Gillett,  100  U.  S.  6S6,  aS'g  as  against  a  holder  tor  value  before 
Henry  County  v.  Nicolay,  95  U.  S.  619;  maturity.  Citing  Ogden  v.  County  o( 
Jarrott  v.  Moberiy,  6  Dillon  C.  C.  263;  DavieaS,  102  U.  S.  634;  Anthony  v. 
Howard  County  v.  Paddock,  110  U.  8.  Jasper  County,  101  U.  a.  693;  Northern 
384.  Bank  of  Toledo  v.  Porter  Tp.  Trs.,  110 

The  provisions  of  the  ConsUtution  U.  S.  608.    Infra,  §  947. 
which  require  the  assent  of  two-thirds 
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River,  a  subacription  made  and  bonds  issued  under  such  au- 
thority by  a  county  aovih  of  the  river  are  void  ii:  the  hands  of 
everybody.' 

'  Sherrard  v.  Laf&yette  County,  3  thor  invalidity.  But  see  Burr  v.  Char- 
Dillon  C.  C.  R.  236.  The  case  wm  iton  County,  12  Fed.  R«p.  848. 
briefly  this:  Bf  an  act  of  the  l^pal&-  Contlruetion  of  awewu  powtr.  Tho 
tuie  of  Miuoun,  a  cranpany  waa  incor-  act  which  authoiued  the  iaauing  ot  tJw 
porated  with  power  to  con^ruct  a  rsil-  bonds  to  pay  the  couo^  sulMcriptiaDa 
road  fiom  the  town  of  Louiuana,  which  to  a  railway  company  directed  that  the 
is  situated  on  the  Hienssippi  River,  bonds  so  issued  should  be  made  pay- 
north  of  the  MisMuri  River,  to  a  point  abb  to  "the  president  and  directors  of 
on  the  Missouri  River,  and  the  county  the  railTOM}  company,  and  thor  sue- 
court  of  any  county  in  which  ant/  part  cessors  and  assigns."  The  bonds  iiaued 
of  the  route  of  s^d  road  should  he  was  were  made  payable  to  "the  railroad 
authorized  to  subscribe  for  stock  of  the  company  or  Dearer."  It  was  held  tiiat 
compaoy,  without  a  vote  of  the  people,  the  power  eranted  was  sufficiently  pur- 
Afterwaida  the  new  Constitution  of  sued,  and  that  the  bonds  so  issued  were 
Missouri  went  into  effect,  prohibiting  valia.  Woodward  v.  Oalhoun  Coun^, 
the  General  Assembly  (1)  from  creat-  Fed.  Cas.  No.  18,002.  Special  act  h^ 
ii)g  corporationa  by  special  act,  except  to  control  general  act.  Chicago,  B.  A 
for  municipal  purposes  1  (2)  from  au-  Q.R.Co.f.OtoeCountr,  16W^fi67. 
thoridng  any  county,  &c.,  to  become  Poteer  to  donate  bOTiat  in  liev  o/ laitdi 
a  atockholder  in,  or  loaning  its  credit  andrxqhtofaa!/.  By  various  provisicHu 
to,  any  company,  association,  or  corpo-  of  a  city  charter,  ttie  mayor  and  aty 
ration,  unless  two-thirds  of  the  qualified  council  wen  authorised  to  make  dcMia- 
Tolers  should  atteni  thereto.  Suba&-  tions  of  land  for  the  right  of  way  and 
quently  to  this  the  le^alature  paaeed  other  privileges  to  a  railroad  company, 
an  act  purparting  to  amend  the  charter  and  to  expend  money  for  the  purpose 
of  the  said  railroad  company,  which  of  acquiring  land  to  be  pven,  and  were 
provided  that  the  county  court  of  any  authorised  to  borrow  money  to  an  on- 
county  in  which  any  part  of  the  line  (tt  limitMl  extent,  when  instructed  so  to  do 
said  Tsilroad  might  be  located  might  by  a  popular  vote,  and  further,  to  issue 
subscribe  to  the  stock  of  said  company  bonds  to  fund  any  indebtedness  ot  tbe 
and  issue  bonds,  &c.  Under  this  act,  d^,  existing  or  to  be  created.  Under 
the  countv  court  of  Lafayette  County,  this  authority,  a  railroad  company,  by 
a  county  lying  wholly  amiih  of  tbe  Bits-  reason  of  complying  with  oertain  oeat- 
souri  River,  issued  vriihout  a  vott  of  fAs  ditions,  became  entitled  to  demand 
people,  the  bonds  from  which  the  cou-  from  the  city  the  ri^t  of  way  and  depot 
pons  here  sued  on  were  detached,  and  grounds.  The  company  agreed  with 
sevsrel  instalments  of  intereet  had  been  flie  city  to  accept  toe  bondb  voted  to 
paid  on  them.  Held,  I.  That  the  procure  the  ripfat  of  way  and  grounds 
amendatory  act  from  which  authority  in  lieu  of  the  nrfit  of  way  and  grounds, 
to  issue  these  bonds  is  claimed  is  a  «pe-  and  it  was  held  that  toe  dty  oad  the 
eioi  act,  in  effect  creating  a  new  oorpo-  power  thus  to  agree,  and  that  the  bonds 
ration,  and  is  hence  inmbited  by  the  were  valid.  CcHiverse  v.  Fort  Bcott,  93 
State   Constitution.     2.    That  it  was  U.  8.  603. 

not  competent  for  the  legislature,  by        Apropotiti»ntmetvoltddowntaajh« 

extending  the  rente  of  the  proposed  subsequently  re.eubinitted  and  adopted 

road  beyond  the  point  designatod  in  unless  the  act  evinces  a  contrary  inten- 

the  original  charter,   to  authorise  a  tion.    Soc.  for  Sav.  v.  fiew  LwidoB,  29 

county  south  of  the  Missouri  River  to  Coon.  174;  Smith  v.  Qark  County,  6 

incur  indebtedness  in  aid  of  the  road,  Mo.  68;  Woodward  r.  Calhoun  County, 

without  a  two-thirds  vote  as  required  Fed  Caa.  No.  18,002.    In  Kenfudty  it 

by  the  Constitution.     3.    That  since  is  held  that  munidpal  corporations  are 

there  was  an  entire  want  of  power  to  not  restricted  to  one  subouiptifXi.    IV- 

issue  tbe  bonds,  they  were  void  even  in  lePa  Ex.  e.  EUxabethtown  ^  F.  R.  B. 

the  hands  of  innocent  purefaasere.    4.  Co.,  9  Bush  (Ey.).  510.    Seoond  sub- 

lliat  the  fact  that  the  county  court  had  scription  held  valio.    lb. 
paid  int«reat  on  these  bonds  did  not        Issue  of  bonds  before  law  autborii- 

estop  it  from  afterwards  setting  up  ing  it  took  effect.    Boeherter  v,  Alb«d 
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9  947  (543).  B«fflBtT«tion  of  Boods.  —  The  lustoiy  of  the  issue 
of  municipal  bonds  in  this  couotry  shows  tliftt  conditions  imposed 
by  law  requiring  a  popular  vote,  and  conditions  in  the  propositions 
submitted  to  the  voters,  intended  to  prevent  fraud  and  to  secure  the 
actual  building  and  completion  of  railroads,  have  often  been  evaded 
and  bonds  issued  without  compliance  therewith.  To  regulate  and 
control  the  exercise  of  municipal  powers,  and  to  prevent  improper 
and  improvident  issues  of  bonds,  the  legislatures  of  some  States 
have  passed  statutes  requiring  bonds  to  be  registered  with  one  of 
the  executive  departments  of  the  state  before  they  are  issued  or  nego- 
tiated. These  statutes  may  have  a  twck-fold  effect.  According 
to  the  terms  of  some  of  these  acts  they  impose  an  additional  re- 
quu-ement  in  the  execution  or  authentication  of  the  bonds  prior  to 
tiieir  issue;  and  viewed  in  this  aspect  the  operation  of  the  statutory 
requirement  is  the  same  as  if  an  additional  signature  were  required 
to  the  bonds  before  they  become  completed  instruments  or  acquire 
validity.'     R^;istration  pursuant  to  and  under  the  statute  may 

Bank,  13  Wis.  432;  BeiiiDer  tr.  Water-  it  depeDda  upon  the  stipulations  of  t 
loo,  14  Wia.  378.  bond;  that  it  is  not  a  cominon  law 


■  This  aspect  of  statutes  for  the  statutory  obligation;  and  that  the 
nndslnktion  of  bonds  is  discussed,  anie,  remedy  is  by  a  suit  for  sperific  perform' 
{  888.  anca  and  not  by  an  application  for 

Registration  by  a  state  officer  pre-  mandamta. 
liininary  to  or  ctnncident  with  the  iaau-  Where  a  statute  provided  that  mu- 
auce  and  delivery  of  the  bonds  should  nidpal  coupon  txinds  iaaued  by  a  city 
be  distinguished  from  registration  of  should  be  registered  in  the  city  clerk's 
the  bonds  and  of  the  holdeis  thereof  by  office  in  a  book  to  be  kept  for  that  pur- 
tbe  municipal  officers.  The  nature  and  pose,"  it  was  held  that  the  language  of 
characteristics  of  roistered  bonds,  cou-  the  act  was  not  that  the  bonds  should 
pon  bonds,  convertible  coupon  bonds,  be  issued  by  the  city  to  registered 
and  registered  coupon  bonds,  discussed  payees;  nor  that  they  should  be  issued 
and  defined  in  Benwell  v.  Newark,  55  as  registered  bonds,  in  contradistino- 
N.  J.  Ea.  260;  where  it  is  said  that  tion  to  coupon  bonds,  and  be  non-n^o- 
r^aterca  bonds,  transferable  only  by  tiable  in  cnaracter.    The  requirement 

— : 1  ^p  g^  (j,g  office  of  the  mum-   of  registration  was  rather  in  tne  nature 

non-negotiable    in    their   of  a  measure  for  the  protection  of  the 

To  the  same  effect  see  ScoUans  city,  and  a  record  showing  the  amount 

V.  Robbins,  173  Mass.  275.  But^uaref  of  each  issue  and  its  due  date.  A  state- 
But  see  contra,  D'Esterre  v.  Brooklyn,  ment  u^n  the  face  of  the  bond  that  it 
90  Fed.  Rep.  686.  As  to  right  of  holder  was  registered  in  the  city  clerk's  office 
of  bonds  of  municipalities  consolidated  simply  showed  compliance  with  the  act 
with  the  Greater  New  York  City,  ante  authorizing  its  issue.  Where  such 
chapter  1),  to  compel  issuance  of  regia-  bonds  were  issued  with  the  name  of  the 
teied  bonds  of  consolidated  city  in  ueu  payee  left  blank,  and  their  ne^tia- 
of  original  obligations,  see  Whann  v.  bjhty  was  not  restricted  by  the  iruer- 
Coler,  38  N.  Y.  App.  Div.  339,  aS'd  159  tion  of  the  name  of  a  particular  payee, 
N.  Y.  535.  When  mandamus  will  issue  when  they  were  subsei^uently  stolen, 
to  compel  registration  of  coupon  bonds  the  court  neld  in  an  action  of  replevin 
pursuant  to  statute,  see  People  v.  Par-  that  they  were  payable  to  any  subse* 
merter.  158  N.  Y.  385.  In  Benwell  v.  quent  holder  in  {{bod  faith  as  the  bearer. 
Newark,  65  N.  J.  Eq.  260,  it  is  said  Manhattan  Savinra  Inst.  v.  New  York 
that  the  obligation  ta  r^pster  a  coupon  Nat.  Bank,  170  N.  Y.  58,  aff'g  53 
bond  is  contractual  in  its  nature  wnen  N.  Y.  App.  Div.  635. 
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also  have  the  effect  of  an  adjudication,  or  determination  by  a  daiff- 
noted  oj^cer  of  the  state  as  to  the  validity  of  all  the  stattitoiy  pro- 
ceedings anterior  to  registration.  This  is  the  case  where  the 
officer  is  not  under  a  du^  to  admit  the  bonds  to  r^istration 
^mply  because  asked  to  do  so  and  without  making  inquiry  as  to 
the  regularity,  but  under  the  statute  is  bound  to  deny  the  appli- 
cation for  registration  unless  satisfied  that  they  are  issued  in  ac- 
cordance with  the  provisions  of  the  statute.  If  the  statute  requires 
that  he  shall  register  the  bonds  and  certify  upon  each,  under  his 
seal  of  office,  that  it  has  been  regularly  and  legally  issued  when 
he  is  satisfied  that  the  provisions  of  the  statute  have  been  pursued, 
the  State  commits  to  him,  as  it  has  been  held  construing  the 
statute,  the  important  function  of  finally  determining  whether 
the  bonds  have  been  regularly  and  l^ally  issued.  His  determi- 
nation  in  such  a  case,  necessarily  involves  an  investigation  as  to 
every  fact  essential  to  that  validity,  and  purchasers  in  good  faith, 
although  required  to  know  what  the  statute  contains,  are  not 
bound  under  such  circumstances  to  go  behind  the  officer's  cer- 
tificate and  find  out  whether  he  has  asc^tamed  all  the  facts, 
and  whether  he  has  correctly  and  honestly  passed  upon  the  ques- 
tions arising  upon  an  application  for  registration.  Purchasers 
under  such  legblation  have  the  right  to  assume  —  having  no 
notice  to  the  contrary  —  that  he  has  in  these  respects  discharged 
his  duty;  and  the  act  and  certificate  of  the  auditor  of  the  State 
or  the  State  treasurer,  —  the  officer  usually  designated  to  effect 
the  registration,  —  has  been  held  to  be  conclusive  evidence  as 
between  the  municipality  and  a  bona  fide  purchaser  that  the  bonds 
were  regularly  and  legally  issued,  and  therefore,  n^otiable  in  the 
full  sense  of  die  word.'  .  The  effect  of  registration  pursuant  to  stat- 

'  Anthony  t>.  Jasper  County,  101  U.  euted,  until  it  has  been  countetngned 
8.  693,  697 ;  Lewis  v.  Barbour  County,  or  certified  in  »  paxticular  w»y  by  the 
105  U.  S.  739,  749;  Comanche  County  State  auditor.  For  this  purpoee,  after 
IT.  Lewis,  133  U.  8.  198,  206;  Cairo  v.  beine  executed  by  the  corporate  au- 
Zane,  149  U.  8.  122;  Fla^  v.  Bomes  tbonties,  it  must  be  pteaented  to  that 
School  l^st.,  4N.  Dak.  30.  officer,  and  he  must  inquire  and  deter- 
In  Anthony  v.  Jasper  Coun^,  101  mine  whether  all  tbe  requirements  of 
U.  8.  693,  697,  where  nonds  were  held  tbe  law  authorizing  its  issue  have  been 
to  be  invalid  even  in  tiie  hands  of  a  fxTTUj  observed,  and  whether  all  the  coudi- 
fide  purchaser,  because  th^  were  ante-  tions  of  the  contract  in  consideration  of 
dated  to  evade  a  leKistration  statute,  which  it  was  to  be  put  out  have  been 
and  were  issued  without  registration,  complied  with.  To  enable  him  to  do 
WaUe,  Chief  Justice,  eaid,  in  discussing  this,  evidence  must  be  submitted  which 
the  effect  of  registration  pursuant  to  he  is  iwjuired  to  file  and  preserve.  If 
the  statute :  "  It  fthe  statute]  in  effect  he  is  satisfied,  the  registry  is  made,  and 
provides  that  no  bond  issued  by  coun-  the  requisite  certificate  indoraed  on  the 
ties,  cities,  or  ineorpoiated  towns  shall  bonds.  This  being  done,  the  execution 
be  valid,  that  is  to  say,  completely  exe-  of  the  bond  is  complete,  and,  under  tbe 
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ute  is  to  be  determiDed  by  the  language  and  intent  of  the  enactment 
If  from  a  consideratioa  of  the  language  used,  and  a  reasonable 

law,  it  may  then  be  negotiated,  that  ie  scnption  in  aid  of  a  nilroBd.  The  sub- 
to  aajr,  put  on  the  marl^t  bb  valid  com-  scnption  was  made.  Statutoiy  provi- 
mercial  paper.  When  the  certificate  is  idon  was  made  for  registering  bonds  by 
found  on  the  bond,  the  purchaser  need  the  State  auditor.  This  statute  forbade 
not  inquire  whether  what  has  been  cer-  re^stiy,  unless  the  debt  was  authorized 
tified  to  is  true.  Ab  against  a  bona  fide  by  a  majority  of  the  IcKal  votes,  and 
bolder  the  public  is  bound  by  what  its  until  the  railniad  aided  had  been  com- 
authorized  a^nta  have  done  and  stated  pleted  and  cars  run  thereon,  and  any 
in  the  presenbed  form."  contUtioDS  prescribed  in  the  subscrip- 

In  Lewis  V.  Barbour  County,  105  U.  tion  had  been  fully  complied  with.  The 
S.  739,  bonds  were  voted  by  a  county  officers  issuing  the  bondj  were  required, 
in  aid  of  a  railroad.  Provision  was  made  immediat«ly  upon  completion  of  the 
by  the  statute  for  the  deposit  of  the  railroad, ondthenmningofcanthereon, 
bonds  with  the  State  treasurer  when  to  certify  under  oath  that  all  the  pre- 
the  subscription  was  conditional.  When  Uminaty  conditions  in  the  act  required 
the  subscription  was  not  conditional,  or  to  be  done  to  authorize  the  registration 
when  a  trustee  was  named  in  the  propo-  of  the  bonds  and  lo  entitle  them  to  the 
eition  and  agreed  to  by  the  people  and  benefits  of  the  statute  had  been  com- 
the  contractor,  they  were  not  required  plied  with,  and  to  transmit  the  same  to 
to  be  delivered  to  the  State  treasurer,  the  State  auditor  with  a  statement  of 
Bonds  which  on  their  face  were  free  the  particulars  of  the  bonds.  After 
from  conditions  but  were  intended  to  subscription,  but  before  delivery  of  the 
be  delivered  conditionallv  upon  the  bonds,  an  agreement  was  made  whereby 
completion  of  the  railroad  were,  con-  the  railroad  company  bought  back  its 
trary  to  the  statute,  not  deposited  with  stock  from  the  mumcipality  at  a  nom- 
the  State  treasurer,  but  were,  under  inal  figure.  It  was  held  that  a  pui^ 
another  provision  of  the  statute,  pre-  chaser  of  the  bonds  was  entitled  to  rely 
sented  to  the  auditor  of  State,  who  r^-  upon  the  certificate  as  evidence  that 
istered  the  same  and  indorsed  hia  cer-  the  conditions  of  the  issuance  of  the 
tificate  thereon.  The  proviaon  of  the  bonds  had  been  complied  with.  Mr. 
statute  for  the  r^JEtration  of  the  bonds  Justice  Brewer  said:  "When  the  law 
by  the  State  auditor  was  that  within  of  the  State  provides  for  registiy  of 
thirty  days  after  delivery,  the  holder  of  municipal  bonds  and  a  certificate 
the  bonds  should  present  them  to  the  thereof,  such  certificate  should  be  held 
auditor  of  State  for  reg^ration,  who,  as  sufficient  evidence  to  a  purchaser  of 
upon  being  satisfied  that  they  had  been  the  existence  of  those  facts  upon  which 
issued  according  to  the  statute,  and  alone  bonds  can  be  registered.  If  the 
tiiat  the  aignaturea  thereto  were  genu-  plaintiS  in  this  caae,  not  resting  upon 
ine,  should  re^ster  them  in  bis  office,  the  mere  terms  of  the  certificate,  had 
and  should,  under  his  seal  of  office,  cer-  examined  the  records  of  the  auditor's 
tify  upon  the  bonds  the  tact  that  thCT  office,  he  would  have  found  there  the 
had  been  regularly  and  legally  issuecf;  certificate  under  oath  of  the  mayor  of 
that  the  signatures  thereto  were  genu-  the  city,  of  the  election,  its  date,  and 
ine ;  and  that  the  bonds  had  been  r^-  facts  necessary  to  warrant  the  issue  of 
istered  in  his  office  according  to  law.  the  bonds,  such  officer  being  the  one 
The  Supreme  Court  held  that  inaa-  named  in  the  statute  as  the  one  to  fur- 
much  as  the  statute  authorized  an  un-  nish  to  the  auditor  the  evidence  neces- 
conditiona!  issue  of  bonds  which  did  not  sary  to  justify  the  registry.  Can  it  be 
require  to  go  through  the  hands  of  the  that  a  purchaser,  with  this  evidence 
State  treasurer  as  trustee,  a  purchaser  before  him,  is  not  protected  by  the 
was  entitled  to  rely  upon  the  certificate  statement  upon  the  tace  of  the  bonds 
of  K^stration  of  the  auditor  of  State  that  they  were  issued  in  payment  of  a 
as  evidence  that  all  the  requirements  of  subscription  7  Is  it  his  duty  to  examine 
the  statute  had  been  comphed  with,  and  all  the  proceedings,  to  see  whether  that 
that  the  bonds,  in  the  hands  of  a  bona  which  was  a  su&cription  in  the  first 
fide  holder,  were  not  open  to  attack  on  instance  was  called  a  subecription  all 
any  of  the  grounds  mentioned.  the  way  through,  and  was  named  aa 

In  Cairo  v.  Zane,  149  U.  B.  122,  a  subecription  in  the  bonds,  had  not 

bonds  were  vot«d  in  payment  of  a  sub-  been  tiansformed  by  some  action  of 
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con3tructioD  thereof,  it  appears  that  the  legislature  intoided  to  en- 
trust to  an  o£Scer  the  du^  of  determining  the  validity  of  the  bonds 
before  registering  them,  his  certificate  of  registration  is  an  adjudica- 
tion of  validity  which  operates  as  as  estoppel.  If,  however,  the 
statute  expressly  declares  that  re^tration  and  the  certificaticxi  of 
the  officer  shall  not  have  this  effect,  or  that  the  certificate  shall 
only  be  prima  facie  evidence  of  the  hcts  stated  and  shall  not  prevait 
proof  to  the  contrary  in  any  suit  involving  the  validity  of  the  bonda, 
or  the  power  and  authori^  of  the  mimicipali^  in  whose  name 
they  are  executed,  to  issue  them,  all  conclusive  effect  must  be  denied 
to  the  registraticHi  and  the  certificate.'  If  the  statute  does  not  require 
that  the  auditor  or  other  officer  shall  determine  or  certify  that  the 
bonds  have  been  rc^Urly  and  l^ally  issued,  and  only  requires 
him  to  register  the  same  and  certify  to  the  r^istradon  upon  evi- 

the  dty  council  into  a  donationT  It  itaelf  but  tho  preliininai;  proceedii^ 
will  be  borne  id  miud  that  it  u  not  a  of  whicli  coofirm&tion  b}^  the  aubae- 
m&tter  of  law,  but  of  fact,  in  respect  to  cjuent  recoid  of  the  officere  iwuiiig  tbem 
whicii  an  estoppel  is  urged  agajnat  the  is  eeaetitial  to  its  efficacy  fta  a  ragtstTK- 
citf  by  virtue  of  the  recitak  and  the  tioa.  If  these  officers  refuse  to  reeog- 
fact  olregiBtry.  But  it  is  unneceasary  nise  the  r^istry  of  the  auditor,  whether 
to  pursue  tliis  line  of  thought  further,  rightfully  or  wron«;fulIy,  tlw  holder 
We  are  of  opinion  that  the  Donds  were  loses  no  nKhta.  He  uu  tlie  bonds  as  he 
properly  held  vaUd  in  the  hands  of  a  acquired  them,  and  may  teat  the  Ua- 
oona gasholder."  bihty  of  the  corporation  by  judical 
To  constitute  an  adjudication  which  proceedings.  If,  on  the  other  bind,  the 
will  estop  the  municipality  from  attack-  statute  is  construed  to  allow  him,  by  a 
ing  the  validity  of  the  bonds  a  complete  proceeding  before  the  auditor,  caticni- 
registration  and  certification  of  the  aively  to  fix  the  liability  of  the  munid- 
bonds  under  the  tenns  of  the  statute  pal  corporation,  without  notice  and 
must  be  effected.  Thus  where  a  statute  without  a  bearing,  certainlj[,  in  respect 
contained  two  methods  of  r^istiation  to  bonds  previously  issued,  it  would  be 
for  different  classes  of  bond,  one  class  o^n  to  the  gravest  objections  on  con- 
being  roistered  by  the  auditor  of  State  stitutional  grounda,  for,  if  a  law  cannot 
upon  the  production  of  a  preliminaiy  impair  the  obligation  of  a  contract, 
record  by  the  muaicipaJ  officere,  and  neither  can  it  create  one,  or,  JDy  a  mere 
the  other  class  being  roistered  by  the  fiat,  take  from  a  party  an  p-»iiiting  gai 
auditor  of  State  and  the  record  thereof  meritorious  defence." 
being  transmitted  to  the  municipal  offi-  '  Lewis  v.  Barbour  County,  105  U. 
cers,  it  was  held  that  as  to  the  latter  9.  739,  760,  citing  Anthony  v.  Jasper 
class  registration  by  the  auditor  of  County,  101  U.  S.  693.  See  also  Prick- 
State  alone  did  not  comply  with  the  ett  v.  Marceline,  65  Fed.  Rep.  469. 
terms  of  the  statute,  or  a9ord  any  pro-  Requirement  that  auditor  of  territory 
tection  to  the  holder.  Bissell  v.  Spring  shall  register  and  certify  on  back  of 
Valley  Township,  110  U.  8.  162.  Mr.  each  bond  "the  regvlariiy  of  the  issue 
jMStice  MatihetDs  said:  "If  the  regis-  of  the  same  "held  to  devolve  on  auditor 
tratdoD  of  bonds  issued  under  the  act  purely  ministerial  duty  and  not  a  judi- 
itself  is  to  have  the  force  of  an  adjudi-  cial  function.  Territory  v.  Hopkins,  9 
cation  by  the  auditor,  the  pieliminary  Okla.  133.  Where  re^stration  of  bonds 
record  by  the  officers  of  the  munidpal  was  delayed  by  an  injunction  which 
corporation  transmitted  to  him  must  waa  finally  diaaolved,  held,  that,  under 
be  the  indispensable  fouiulation  of  his  the  Nebraska  statute,  it  waa  the  du^ 

Crisdiction,  without  which  he  cannot  of  the  State  auditor  to  regiBter  thnn 

wfullyact;  and  as  to  bonds  issued,  aa  aa  of  the  date  whan  oripoal^pnsented 

were  these  now  in  suit,  under  previoua  to  him  for  registration.    Bimkwortb  v. 

statutes,  the  action  tit  the  auditor  is  Grabl^  45  Neb.  647. 
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deace  being  produced  that  certain  specific  statutory  conditions 
have  been  complied  with,  registration  and  the  certificate  thereof 
do  not  constitute  anj  adjudication  as  to  any  facts  other  than 
those  upon  which  the  bonds  are  to  be  ref^tered  and  certified,  and 
do  not  preclude  &e  municipahty  from  attacking  the  validly  of  the 
issue  for  failure  to  comply  with  other  statutory  conditions  or  pro- 
visions, or  conditions  contained  in  the  vote  or  subscription,  com- 
pliance with  which  is  not  required  to  be  shown  for  the  purpose  of 
Meeting  registration.*  If  the  bonds  on  their  face  show  that  they 
are  not  of  die  character  or  class  "wiach  are  entitled  to  r^^tration, 
under  the  registry  act,  registration  and  a  c^tificate  thn^of  does 
not  preclude  any  defence  which  may  be  available  to  the  munid- 
pali^,  for  it  follows  that  the  auditor  had  no  right  to  dedde,  as  matter 
of  law,  that  the  bonds  were  of  the  kind  which  he  was  authorized 
to  renter  and  certify,  when  as  matter  of  law  appearing  on  their 
&ce  they  were  not'  And  a  certificate  by  the  auditor  of  the  State 
that  sudi  bonds  have  been  re^tered  and  that  they  are  rt^larly 
and  l^ally  issued,  does  not  prevent  the  municipality  from  setting 
up  in  defence  to  an  action  on  the  bonds  that  they  were  issued  by 
it  without  any  legal  authority  therefor.* 

,'  QomutQ  Sav.  Bank  v.  Franklin  imported  compliance  ndth  the  oondi' 
County,  128  U.S.  526;  CHtiMnsSav.  &  tiona  prescribed  bv  the  statute,  and  did 
Loan  Aflsoc  v.  Penj  County,  1£6  U.  S.  not  import  compuanoe  with  tne  terms 
602.  or  conoitions  upon  whidi  the  aid  was 

In  German  Savinss  Bank  v.  Frank-  voted  and  the  stock  subscribed.  Mr. 
Un  County,  128  U.  S.  626,  the  statute  Justice  S^ateA/<^d  said:  "Sec.  7  [of  the 
declared  that  bonds  issued  in  aid  of  a  statute]  reqmres  as  a  preliminary  to 
lailniad  should  not  be  valid  and  bind-    registration  that  the  railroad  shall  bave 

a  until  not  only  the  conditions  pre-  been  completed  near  to  or  in  the  county, 
ent  nrescribed  by  the  statute,  out  and  that  cara  shall  have  run  thereon, 
also  suon  as  should  be  contained  in  the  but  does  not  requite  that  the  rood  Bhall 
vote  or  subscription,  should  be  com-  have  been  completed  by  a  time  pre- 
idied  with.  Provision  in  the  statute  scribed  as  a  condition  precedent  in  the 
was  made  for  the  legMration  of  the  vote.  The  re^strstion  of  the  bonds  by 
bonds  which  required  as  a  pieliminary  the  State  auditor  has  nothing  to  do 
to  registration  that  the  railroad  should  with  any  of  the  terms  or  conditions 
havB  Deen  completed  near  to  or  in  the  upon  which  the  stock  was  voted  and 
county;  that  cam  should  have  run  subscribed.  Neither  the  registration 
thereon,  and  that  the  subscription  nor  the  certificate  of  registrv  coven  or 
should  have  been  voted  by  a  majority  certifies  any  fact  as  to  compWice  with 
of  the  k«al  voters.  A  subscription  was  the  conditions  prescribed  m  the  vote 
made  which  in  addition  to  these  oondi-  on  which  alone  the  bonds  were  to  be 
tians  required  completion  of  the  ntl-  issued." 

road  within  a  specified  time.  The  tail-  »  Crow  v.  Oxford,  119  TJ.  8.  215 
road  was  ikot  completed  within  the  ■  In McOuieti.  Oxford, 94 U.S. 429, 
specified  time^  and  before  it  was  com-  the  bonds  were  registered  by  the  audi- 
pleted  a  constitutional  amendment  was  tor,  and  he  certified  that  they  were  regu- 
adopted  pcohibitinfc  railroad  aid  sub-  larly  and  legally  issued.  In  po'nt  ot 
scripliona  or  donations,  thereby  pre-  fact  the  statute  under  which  they  were 
venting  any  substantial  change  In  the  issued  had  not  become  a  law  at  the  tinte 
terms  of  the  subscription.  It  was  held  of  the  issue,  and  it  was  held  that  the 
that  the  certificate  of  ragistraticn  only  bonds  were  invalid  for  lack  of  power. 
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A  municipal  corporabOD  issued  bonds  valid  on  their  face,  bvt  tn 
fact  void,  because  they  were  antedated  to  evade  the  registration  act,  and 
were  not  registered ;  the  corporation  had  power  to  borrow  money, 
and  the  proceeds  of  the  bonds  passed  into  the  city  treasury  and 
were  used  for  lawful  purposes ;  it  was  held  that  the  corporation  was 
liable  in  an  action  for  money  had  and  received  to  the  purchaser  of 
the  bonds  or  his  assignee,  not  for  the  amount  of  the  bonds,  but  for 
the  amount  of  money  actually  paid  for  the  bonds  to  the  corporation, 
with  simple  interest  thereon.' 

{  94S  (544).  Bstroqwctive  flutntei  vaBdatliig  Irregular  Bubtcilp- 
ttons  uid  Bonds.  —  In  the  absence  of  special  constitutional  restric- 
tions, the  competency  of  the  legislature  to  enact  rOros-pective  stat~ 
vtes  to  validate  an  irregular  or  defective  execution  of  a  power  by  a 
municipal  or  public  corporadon,  is  undoubted.'     And  the  power 

and  that  &  hona  fide  holder  could  not  v.  Charieston,  10  Rich.  (S.  Car.)  Law, 
recover  thereunder  notwithstanding  the  491;  McMillen  v.  Boylea,  6  Iowa,  304; 
recitals  therein  and  the  certificate  of  lb.  394;  Gelpcke  v.  Dubuque,  1  Wall. 
registration.  In  Dixon  County  v.  Field,  (U.  S.)  175  (note  etetute  there  con- 
Ill  U.  8.  83,  an  innocent  liolder  of  strued);  People  v.  Mitchell,  35  N.  Y. 
bonds  of  a  county  of  Nebraska,  each  of  651 ;  Thomson  v.  Lee  County,  3  WalL 
the  bonds  having  indorsed  thereon  a  327;  Baas  r.  Columbus,  30  Ga.  845; 
certificate  of  the  State  auditor  that  the  Biesell  v.  JeSersonville,  24  How.  287; 
bondwBs"r^ulaiiyandt^sJIyiBsued,"  Camptvell  v.  Kenosha,  5  Wall.  194; 
was  lield  not  to  be  eotitlM  to  recover  Kenoeha  o.  Lamson,  9  Wall.  477; 
against  an  objection  that  the  bonds  Steines  v.  Franklin  County,  48  Ho. 
were  issued  in  violation  of  a  restriction  167;  Knapp  v.  Grant,  27  Wis.  147; 
of  the  Constitution  of  the  State  as  to  Black  v.  Cohen,  62  Ga.  621 ;  Duanes- 
the  amount  of  bonds  to  be  issued,  burgh  v.  Jenkins,  67  N.  Y.  177  (over- 
Tbese  cases  are  examined  and  consid-  ruling  b.  c.  46  Barb.  (N.  Y.)  574,  and 


ered  in  Crow  v.  Oriord,  119  U.  S,  216,  distinguishing  People  v.  Batehellor,  53 
with  the  result  that  the  Supreme  Court  N.  Y.  128) ;  Kunball  v.  Roaendale,  42 
of  the  United  States  was  of  the  opinion  Wis.  407;    Ritchie  v.    Fnnklin    Co., 


that  the  certificate  of  registration  could  22  Wall.  67;  Bradley  v.  Franklin  Co., 

not  supply  an  original  lack  of  statutory  65  Mo.   638;    Lewis  v.   Shreveport,  3 

authority  to  make  and  issue  the  bonds.  Woods  C.  C.  205;    Cooley  on  Const. 

Registration  and  a  certificate  that  all  Lim.  371,  and  cases  there  cited;  ajUe, 

laiaa  liave  been  complied  with  in  the  fj  114,  123,  129, 645;  pod  S  959, note; 

making  and  issuing  of  the  bonds  held  Bolles  v.  Town  of  Briinfield,  120  U.  S. 

not  to  preclude  the  defence  that  they  759;    Otoe  County  v.   Baldwin,    111 

were  issued  in  violation  of  a  consfitu-  U.  S.   1 ;    Thompson    v.    Perrine,   103 

tiortal     limiution     of     indebtedness.  U.  S.  806;  Same  v.  Same,  106  U.  S. 

Prickett  V.  Marceline,  65  Fed.  Rep.  469.  689;    Dows  v.  Town  of  Ehnwood,  34 

>  Wood  V.  Louisiana,  5  Dillon  C.  C.  Fed.  Rep.  114;  Gardner  v.  Honey, 
R.  122,  affirmed  by  the  Supreme  Court,  86  Ind.  17.  See  Index,  CurofiM  Acts. 
102  U.  6.  294;  Gause  v.  Clarksville,  1  The  legislature  may  legalise  a  sub- 
Fed.  Rep.  353;  ante,  f  705;  compare  ecription  to  the  et<>ck  of  a  railroad, 
Litchfield  B.  Ballou,  114  U.S.  190.  See  made  by  a  municipal  corporation  with- 
infra,  {  922,  and  note.  The  general  out  authorit;^,  imiess  prohibited  by 
subject  of  implied  ItMliiy  of  municipal  the  Constitution,  and  if  tlie  subscrip- 
corporations  has  been  treated  in  an-  tion  would  have  been  legal  had  it  been 
other  connection.  See  Index,  Action  done  under  legislative  authority, 
and  lAabiitlj/,  A**itmptU,  Contraets.  Grenada  County  v.  Brogden,  1  2  XT.  S. 

-  Keithsburg  v.  Frick,  34  HI.  405;  261.  distinguished  Hayes  v.  Hol^ 
Jasper  o.  Ballou,  103  U.  S.  745;  Copea  Spnngs,  II4U.S.  120,r^erredtoin/ni. 
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to  cure  defective  subscriptions  to  tiie  stock  of  railway  companies 
and  to  validate  bonds  issued  therefor  has  been  frequently  exerdsed 

See  also  Otoe  County  v.  Baldvin,  111  could  not  grant  the  right  of  coipoiste 
U.  S.  1 ;  Cooley  on  Taxation,  223,  232.  taxation  to  any  but  the  corporate  au- 
In  MUtiMsippi,  it  ia  held  that  where  thoriliai,  nor  coerce  a  municipal  corpo- 
the  State  Constitution  prohibits  the  ration  to  incur  a  debt  by  the  issue  oiita 
legislature  from  autboriiuig  the  issue  bonda  for  corporate  purposes.  And  the 
of  municipal  obli^tiona  in  aid  of  cor-  court  held  that  an  act  validating  an 
pomtions,  or  leading  of  credit  therefor,  election,  irregularly  called  and  notified, 
except  on  condition  that  two-thirds  of  to  vote  upon  the  question  of  township 
the  (qualified  voters  assetit  thereto  at  an  subscription,  and  declaring  the  same 
election,  the  le^lature  cannot,  by  a  Uigfil  and  binding,  was  void.  In  the 
mere  retrospective  aet,  validate  muni*  opinion  of  the  court,  the  act  was  an 
wpai  bonds  which  were  issued  without  effort  to  confer  the  power  of  municipal 
legislative  authority  before  the  Consti-  taxation  upon  persons  who  were  not, 
tution  became  operative.  Sykee  v.  Co-  b^  then:iselves,  the  corporate  authori- 
lumbus,  5fi  Miss.  115;  Grenada  Co.  v.  ties  in  the  sense  of  the  Constitution, 
Bremen,  112  U.S.  261;  Hayesv.HoUy  and  to  compel  the  town  to  issue  its 
Springs,  114  U.  S.  120,  referred  to  in  bonds  for  railroad  stock,  by  declaring  a 
this  section,  infra.  See  also  Cairo  &  void  proceeding  to  be  valid  subscnp- 
St.  L.  B.  Co.  V.  Sparta,  77  111.  505.  tion.    The  liability  of  the  township  on 

In  St.  Joseph  Township  v.  Rogei«,  the  same  bonda  afterwards  came  before 
16  Wall.  666  (an  lUinoia  case),  where  it  the  Supreme  Court  of  the  United  States 
appeared  that  the  election  at  which  the  in  Elmwood  Township  v.  Msrcy,  92  U. 
subscription  was  approved  was  held  S.  289,  and  a  majority  of  the  court,  not 
before  the  passage  of  the  law  authorii-  vindicating,  nor,  it  would  seem,  apppov- 
ing  the  subscription,  the  court  said:  ing,  the  decision  of  the  Supreme  Court 
"Argument  to  show  that  defective  sub-  of  lUirurit,  nevertheless,  as  there  had 
Bcriptions  of  the  kind  may,  in  all  cases,  been,  in  their  view,  no  conflicting  deci- 
be  ratified  where  the  l^islature  ooula  dons  of  that  tribunal  on  the  point,  and 
have  originally  conferred  the  power  is  as  it  involved  the  conatruction  of  a 
certainly  unnecessary,  as  the  question  "peculiar  provision  of  the  Constitution 
is  authoritatively  settled  by  trie  ded-  of  Illinois,"  tbey  felt  bound  to  follow 
sions  of  the  Supreme  Court  of  the  State  it,  althoiigh  it  was  made  after  the  bonds 
(^lUitioit),  and  of  this  court  in  repeated  in  question  had  been  issued.  Ctiflord, 
instances."  And  again;  "Mistakes  Sicayne,  and  Strtmg,  JJ.,  dissented,  on 
and  irr^ularities  are  of  frequent  occur-  grounds  which  would  seem  to  bestronglj 
rence  in  municipal  elections,  and  the  supported  by  the  previous  decisions 
State  legislatures  have  often  had  occo-  of  the  court.  In  Anderson  v.  Santa 
sion  to  pass  laws  to  obviate  such  diffi-  Anna,  1 16  U.  S.  356,  the  court  adhered 
culties.  Such  laws,  when  they  do  not  to  the  decision  in  St.  Joseph  v.  Rogers, 
impair  any  contract  or  injuriously  affect  Ifl  Wall.  (U.  S.)  666.  This  case  con- 
the  ri|;;htB  of  third  persons,  are  never  firmed  the  vahdity  of  the  same  act 
regaidedas  objectionable,  and  certainly  upon  the  authority  as  well  of  the  then 
are  within  the  competency  of  legislative  existing  law  of  minaia  as  declared  by 
authority."  its  highest  court  as  of  the  decisions  of 

The  Constitutjon  of  lUinoii  of  184S,  the  Federal  courts  upon  the  fi;eneral 
Art.  ix.,  i  5,  declared  "that  the  oorfxrr-  question  of  the  power  of  the  legislature 
€tU  avIhoriUei  of  counties,  townships,  to  I^jalize  that  which  it  might  have 
school  districts,  cities,  towns,  and  vil-  originally  authorized.  The  court  s«d: 
lages  may  be  vested  with  power  to  assess  ' '  Although  the  decision  in  that  case  IBt. 
and  collect  taxes  for  corporate  purposes,  Joseph  v.  Rogersl  was  cited  by  counsel 
such  taxes  to  be  uniform  in  respect  to  in  the  Elmwood  v.  Marcy  case,  the 
peraons  and  property  within  the  juris-  court  in  the  latter  case  did  not  refer  to 
diction  of  the  body  imposing  the  same."  it  or  overrule  it,  but  applied  to  the  EJhn- 
The  Supreme  Court  of  the  State  (Mar-  wood  bonds  the  principles  announced 
shall  V.  Silliman,  61  III.  218;  Wiley  v.  in  the  later  decisions  of  the  State 
Silliman,  62  lU.  170;  see  anU,  tf  129,  court.  While  the  courts  of  the  United 
646}  decided  that  this  section  having  States  accept  and  apply  the  construe- 
been  intended  as  a  limitation  upon  the  tion  of  a  State  constitution,  or  of  a 
law-making     power,     the    legislature  local  statute,  upon  which  the  rights  of 
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and  judicially  sustained.     Subsequent  l^islative  3ancti<»  within 
constitutional  limits  is  equi^lent  to  original  autbcnit;.'  But  the 

porUes  depend,  which  has  been  fixed  bjr  ant«,f046,  oote;  tupra,  H  897,  898, 

the  couiBQ  of    decisions  in  the  State  890. 

court,  it  is  the  settled  doctrine  of  this       >  Wilson  v.  Hoideotv,  1  Hd.  Ch.  66; 

court,  that  lights  accruing  under  ooe  Jasper  County  v.  Ballou,    103   U.   S. 

construction  wiii  not  be  lost  merely  }>y  745;  Shaw  v.  Norfolk  R.  Co.,  S  Gi&y 

change  of  opinion  in  the  State  court:  (Ua^),  180:  Batteriee  v.  Hatthievson, 

and  where  such  rights  have  accrued  2  Pet  (U.  8.)  380;   Willdnaon  v.  Le- 

before  the  State  court  has  announced  land,  2  Pet.  (U.  S.)  627-    Wateon  c. 

its  construction,  the  Federal  courts,  al-  Mercer,  8  Pet.  (U.  S.)  S8;  Ch&riee  River 

though  leaning  toan  agreement  with  the  Bridge   v.    Warren    Bri^,    11    Pet. 

State  court,  must  determine  the  quea-  (U.  8.)  420;   Stanley  v.  Colt,  5  WaU. 

'■ their  own  independent  judg-  (U.S.)  119;  Croxall  v.  Sherard,  6  WalL 


1  upon  their  own  independent  judg-  (U.  S.)  119;  Croxall  v.  She 
at."  Marshall  Coun^  v.  Schenek,  (U.  8.)  268;  K^thsburg 
Pall.  (U.  a)  772;  Pine  Grove  Tp.  lU.  405;  Schneck  s.  Jeffej 


F'rick,  3 


5  WaU.  (U.  a)  772;  Pine  Grove  Tp.  lU.  405;  Schneck  s.  Jeffersonville,  152 
B.  Taleott,  19  Wall.  (U.  B.)  666,  677;  Ind.  204;  Head  v.  Rattamouth,  107 
Chicago,  B.  A  Q.R.  Co.  o.  Otoe  County,  U.  S.  668;  State  t>.  Dickerman,  16 
leWall.  (U.80667;  01catti>.Fonddu  Hont.  278;  Givens  v.  HiUsboRiugfa 
Lac  County,  lb.  678;  Quincy  v.  Cooke,  County,  48  Fla.  502;  35  So.  88;  Co- 
107  U.  S.  549;  Joneaboro  City  v.  Cairo  lumbus  v.  Dennison,  69  Fed.  Rep.  58; 
&,  St.  Louis  R,  Co.,  110  U.  8.  192.  Utter  v.  Franklin,  172  U.  S.  416,  citing 

In  Foote  v.  Johnson  County,  5  Dil-  text;  Springfield  Safe-Depomt  &  Trust 
Ion  C.  C.  R.  281,  it  was  ruled  that  the  Co.  v.  Attica,  85  Fed.  Rep.  387  (distin- 
Supreme  Court  of  the  United  States,  guishing  Gilmore  v.  Norton,  10  Kan. 
having  held  the  "township  lailroad  491);  Eraldne  o.  Steele  County,  87  Fed. 
ud  act"  of  UUmfuH  constitutional  Rep.  630  (county  warrant),  afTd  98 
(Cass  County  v.  Johnston,  95  U.  S.  Fed.  215;  Hiddleton  v.  St.  Augustine, 
360),  it  was  the  duty  of  the  Cdrcuit  42  Fla.  287;  Potter  «.  Lainhart,  44 
Court  to  foUow  that  judgment,  not-  Fla,  647;  Red  River  Fum.  Co.  •. 
withstanding  the  later  decision  of  the  Tennessee  C.  R.  Co.,  113  Ky.  697; 
Supreme  Court  of  Mittoun  in  State  Coleman  o.  Broad  River,  60  S.  Car.  321 
-  V.  Brassfield,  67  Ho.  331 ;  and  that  ^unidpa)  bonds  issued  in  violation  td 
where  negotiable  conunercisJ  securities  Constitution  cannot  be  validated) ; 
are  issued  and  n^otiatedbe/or«  there  is  Bell  n.  Famville  &  P.  R  Co.,91  Va.09, 
any  decision  by  the  courts  of  the  State  quoting  text;  Redd  v.  Heniy  Coun^, 
against  the  vahdity  of  the  act  authorii-  31  Gratt.  C^^)  BS5;  Cumberiand 
ing  their  issue,  the  Supreme  Court  of  County  v.  Randolph,  89  Pa.  614. 
the  United  States  does  not  consider  Where  an  act  ratines  an  ordinance 
itself  bound  to  follow  a  stibatqusnt  prescribing  that  a  board  of  trustees 
decision  of  the  local  courts  invalidating  may  by  resolution  fix  the  amount 
such  securities,  but  will  decide  tor  it-  of  bonds  which  it  has  decided  to  issue 
self  whether,  under  the  Constitution  and  does  not  attempt  in  any  manner 
and  laws  of  the  State,  such  securities  to  change  the  tenns  and  conditions 
are  valid  or  void.  b.  f.  Douglass  t>.  of  the  ordinance  as  to  the  issuance 
County  of  Pike,  101  U.  8.  677.  of  the  bonds,  the  ordinance  as  nti- 

Tbe  ri^ts  of  the  innocent  holders  fied  constitute  the  mode  and  measure 
of  municipal  bonds  issued  in  aid  of  of  power  of  the  board,  and  cannot 
railroads  'are  to  be  detonnined  by  the  he  departed  from,  and  bonds  issued 
late  at  it  unu  ntdicuJly  oonHrved  to  be  without  the  passaee  of  such  resolutions 
when  the  bonaa  were  put  on  the  mai^  are  void  even  in  tne  hands  of  innocent 
ket  as  commercial  paper.''  County  of  purchasers.  Lehman  ti.  San  Diego,  83 
Ralls  V.  Douglaai,  105  U.  S  728;  Green  Fed.  Rep.  660,  aff'g  73  Fed.  Rep.  105. 
County  i>.  ConnesB,  100  U.  S.  104;  To  the  same  effect  is  ICddleton  >.  St. 
Sawyer  v.  Concordia  Parish,  12  Fed.  Augustine,  42  Fla.  287,  where  a  cura- 
Rep.  754;  Maishall  n.  El^,  8  Fed.  tive  act  authorized  a  city  to  issue  bonds 
Rep.  783.  This  subject  is  fully  and  only  as  provided  for  in  and  by  an  or- 
{nstructively  discussed  in  the  cases  dinance  adopted  by,  the  city  of  St. 
of  Geiman  Sav.  Bank  o.  Franklin  Augustine,  and  such  subsequent  ordi- 
County,  128  U.  S.  526,  and  Scotland  nances  as  were  not  in  conflict  therewith. 
County  V.  Hill,  132  U.  S.  107.     See  The  ordinance  expressly  provided  for 
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muat  clearly  appear  from  the  terms  of  the  curative  act  An  oblique 
validation,  or  one  expressed  in  doubtful,  covert,  or  obscure  lan- 
guage, will  not  be  sufficient,  especially  where  the  subscription  was 
made  or  the  bonds  issued  in  disregard  of  conditions  which  the 
Constitution  required  the  legislature  of  the  Stale  to  impose  upon  the 
municipality  before  the  power  to  make  the  subscription  or  to  issue 
the  bonds  should  arise  or  exist.' 

the  issuance  of  bonds  whoee  interest  an  apptopriaUoa  act  providing  for  the 

iuBtalmenta  were  to  be  payable  onlv  paymeot  of  a  pre-existinK  claim  would 

at  the  dty  of  St.  Augustine.   The  bon<b  be.     The     constitutions     inhibition 

proposed  to  be  issued  and  sold  pro-  against  letroactive  legislation  does  not 

vided,  contrary  to  the  provi^ons  of  the  apply  to  legi^tion  iec(^;iuzing  or  af- 

ordinance,    that    the    interest    instal-  firming  the  bindmg  obligation  of  the 

ments  or  eoupona  thereof  should  be  State,  or  any  of  its  subordinate  agen- 

payable  either  at  St.  Auxustine  or  at  cies  with  reepect  to  past  tranractioDa. 

the  City  of  New  York.    Tne  court  held  It  is  intended  to  defeat  retrospective 

that  tliere  was  no  authoritv  either  by  legislation   iniurioualy   affecting  indl- 

tbe  city  ordinance  or  by  tne  curative  vtduals,  and  tnus  protect  vested  rights 

act  for  the  ci^_  to  issue  any  bonds  the  from  injuries.    New  Orleans  v.  C&rk, 

instalments  oi  interest  on  which  could  9fi  V.  a.  654.     Where,  under  an  act 

be  made  payable  in  New  York  or  at  authorizing  the  issue  of  railroad   aid 

any  other  place  than  at  the  city   of  bonds,  it  was  necessary  that  the  rail- 

St.  Augustine,  and  to  issue  bonds  ho  road  should,  before  such  issue,  have 

providing  would   be  a  material   vari-  designated  or  located  the  entire  route 

ance  and  departure  from  the  authority  of  its  extentdon,  and  the  bonds  were 

conferred,  and  in  this  respect  the  issue  held  to  be  illegal  because  the  location 

should    be    restrained.      See    Index,  of  the  entire  route  and  terminus  of  the 

Inierat.    The  fact  that  a  curative  act  extendon  had  not  been  made  before 

was  enacted  Bi^mquenlly  to  the  xTtstittt-  the  bonds  were  issued,  it  was  held  that 

tUm  of  a  suit  based  upon  the  defects  when  proceedings  for  the  issue  of  the 

Mid  irregularities  in  an  ordinance  in-  bonds  had  been  commenced  by  the 

tended  to  be  cured  by  the  act,   but  appointment  of  commissioners  in  1871, 

before    judgment    therein,    dose    not  the  defect  in  the  issue  did  not  exist 

affect  the  validity  of  the  act.    Middle-  prior  to  that  time,  and,  therefore,  acts 

ton   V.    St.    Augustine,    42    Fla.    287.  caased  m  1866,  186S,  and  1869  could 

See  also  Utter  v.  Franklin,  172  U.  S.  nave  no  curative  effect  as  to  such  d»- 

416,  citing  text.  feet.     Oswego  County  Sav.  Bank  v. 

In  an  action  upon  interest  coupons  Genoa,  66  N.  Y.  App.  Div.  330,  ^d, 

or  bonds  which  were  issued  pursuant  172  N.  Y.  635. 

to  a  city  ordinance  providing  for  the  '  Hayes  ti.  HoU^  Springs,  114  U.  S. 
payment  of  the  interest,  but  making  120.  In  this  case  it  appeued  that  the 
no  provisiDn  for  the  payment  of  the  GonstitutionofMtuMftppi  of  1869  pro- 
principal,  on  which  account  the  valid-  hibited  the  legislature  from  autboriiing 
ity  of  the  bonds  was  questioned  by  the  any  municipal  subscription  to  any  cor- 
city  of  New  Orieans  upon  which  the  poration"iinIe8S  two-tnirdsof  thequal- 
liabilities  of  the  city  issuing  the  bonds  ified  voters  at  a  special  or  regular  elec- 
devolved  upon  annexation,  it  was  held  tion  shall  assent  thereto."  In  1371, 
that  the  legalization  of  the  issue  in  the  vnihoTii  any  staluie  atUhoriging  it,  an 
act  of  annexation  was  not  a  retroactive  election  was  held  in  the  Gty  of  Holly 
taw  forbidden  by  the  Constitution  of  Springs,  Mitaittiifypi^  which  resulted  in 
Louisiana,  since  a  law  requiring  a  mu-  favor  of  a  subscription  by  the  city  of 
nidpal  corporation  to  pay  a  demand  S75,000  to  a  specified  railr^d  company, 
which  is  without  l^al  obligation  but  In  1872,  the  legislature  passed  an  act 
which  is  equitable  and  just  in  itself,  proidding  that  "all  subscnptions  to 
being  founded  upon  a  valuable  con-  the  capital  stock  of  the  said  railroad 
nderation  recdvNl  by  the  corporation,  company  made  by  any  county,  dty, 
is  not  a  retroactive  law  any  more  thau  or  town  in  this  State  not  in  nolfttioo 


.dr,yGoogIe 


1528  MUNICIPAL  CORPORATIONS  §  949 

§  949  (545).  Wuit  ol  Povw  alwKyi  ft  Dsfenca ;  QtWBtlon  tt  Povrar 
li  the  One  ol  Ohlet  Intarest  and  Importance.  —  Touching  the  ri^ts 
of  the  holder  of  authorized  negotiable  municipal  bonds,  it  may 
again  be  observed  that  such  instruments  are  eommerciai  paper, 
and  governed  hy  the  rules  of  the  law  merchaat  concerning  auch 
paper,  and  that  as  respects  a  holder  for  value,  before  due,  of  such 
bonds  containing  the  usual  recitals  of  compliance  with  conditions 
precedent,  without  notice  of  facts  constituting  a  defence  thereto, 
the  only  defence  which  is  available  is,  that  there  was  no  power  in 
the  defendant  corporation  to  issue  the  bonds  or  instruments  in 
question.  By  want  of  power  as  here  used  is  meant  the  want  of  any 
existing  valid  legislative  act  authorizing  the  municipality  to  make 
the  bonds  or  instruments;  not  irregularities  in  the  exercise  of  the 
power,  but  want  of  legislative  power  itself.  This  principle  ia  thus 
expressed  in  one  of  the  judgments  of  the  Supreme  Court :  "  Bonds 
payable  to  bearer,  issued  by  a  municipal  corporation,  ...  if  issued 
in  pursuance  of  a  power  conferred  by  the  legislature,  are  valid  com- 

of  the  CoDBtitution,  [are  hereby  legal-  the  voting  at  on  election,  described  m 
iied,  ratified,  and  confirmed."  Alter  reaultin*  id  on  approval  by  the  conrti- 
tbis  act  bonds  of  the  city  wete  issued,  tutional  two-tbirds  of  tue  qualified 
which  recited  that  they  were  "issued  vot«rs,  followed  by  an  authority  W 
under  and  In  pursuance  of  the  Consti-  Grenada  County,  declared  to  be  based 
tution  and  laws  of  Milsitiippi,  and  upon  Bucb  approval,  to  subscribe  for 
authorised  by  a  vote  of  the  people  of  thestock."  Per Blaick ford,  J., in HAyea 
the  city  at  a  special  election  held  for  n.  Holly  Springs,  114  U.  B.,  at  p. 
the  purpose."     But  as  the  provisionB    126. 

of  the  Constitution  are  inhibitory  upon  At  to  the  Teciialt  in  the  bondM  (see 
the  legislature,  and  not  enabling  to  the  mpra),  the  court  said:  "Even  a  bona 
dty;  as  under  the  Constitution  le^la-  fde  holder  of  a  municipal  bond  must 
tive  authority  to  enable  the  municipAl-  show  l^pslative  authority  io  the  Iibu- 
ity  to  issue  such  bonds  must  provide  ing  body  to  create  the  bond.  Hecitala 
for  the  assent  of  two-thirds  of  the  on  the  face  of  the  bond  or  acts  in  pais, 
voters  at  an  election-  as  no  such  elec-  operating  by  way  of  estoppel,  may 
tion  had  been  provided  for, by  legisla-  cure  irregularities  in  the  execution  of 
tive  act;  as  the  curative  act  of  1872  statutory  power,  but  they  cannot 
made  no  reference  to  the  unauthorized  create  it.  If,  as  in  the  present  case, 
election  of  1S71,  and  did  not  ratify  and  l^islative  authority  is  wanting,  the 
approve  it;  and  as  the  language  of  the  bond  has  no  validity."  An  act  which 
curative  act  was  too  vague  to  warrant  expressly  provided  that  it  should  not 
the  conclu^on  with  certainty,  that  in  anv  wise  aSect  any  suit  thereafter 
the  l^islature  "intended  to  confirm  brought  to  test  the  Doodine  of  any 
and  ratify  the  subscription  in  ques-  town  in  Cayuga  County  in  ud  of  a  ow- 
tioQ,"  —  It  was  held  to  be  insufGcient  tain  nulroad,  its  branches  or  exten- 
for  that  purpOGo,  and  the  plaintiff,  al-  eions,  could  have  no  curative  effect  on 
though  a  bona  fide  holder  of  the  bonds  bonds  in  aid  thereof  which  were  issued 
containing  the  recitals  of  full  compli-  without  compliance  with  a  condition 
ance  with  the  Constitution  and  laws  precedent  to  the  exercise  of  power  to 
of  the  State,  was  defeated.  The  case  issue  the  same,  and  were  consequently 
was  distinguished  from  the  case  of  declared  to  be  invalid  in  an  artion 
Grenada  County  v.  Brogden,  112  U.  B.  subsequently  brought  to  t«Bt  the  va- 
251,  also  from  Jlftsriestppi,  wnce  in  lidity  of  the  bonds.  Oswego  Count; 
that  case  the  legislature  had  in  the  Sav.  Bank  v.  Genoa,  66  NT  Y.  App, 
curative  act  "de^nated  and  identified  Div.  330,  aff'd  172  H.  T.  635. 
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mercial  uistnuneDts;  but  if  issued  hy  such  a  corporation  which 
possessed  no  "power  from  the  Ugislaivre,  they  are  invalid,  even  in 
the  hands  of  inoocent  holders."  *  Irregviaritiea  in  the  exercise  of 
the  power,  as  against  a  holder  for  value  of  such  instruments,  with- 
out notice  of  such  iir^ularities,  constitute  no  defence.'  Since 
therefore,  vjont  of  -power  is  the  only  defence  open  to  the  corporate 
maker  of  such  instruments,  whm  they  have  been  negotiated  for 
value  to  innocent  holders,  the  question  of  power  is  the  one  around 
which  the  principal  interest  coitres,  and  to  which  in  its  various 
phases,  we  have  given  our  main  attention. 

§  950  (547).  Lacbei;  Aeqniescuieo ;  railnn  to  BSjoin  ths  Ibids; 
Paymsnt  of  luterast,  uid  r«Ulsliw  tlis  Oonildaratfoii,  u  Oronnda  ol 
EstoppsL  —  The  cases  we  have  heretofore  considered  were  mainly 
those  in  which  the  municipality  has  been  held  estopped  by  the 
recitals  in  the  bonds  to  show  that  conditions  precedent  had  not 
been  complied  vith.  We  will  tujw  advert  to  other  grounds  of  estoppel, 
arising  from  the  acquiescence  or  acts  of  the  municipal  authorities. 
It  is  undoubtedly  a  sound  proposition  that  a  municipal  corpora- 
tion, as  well  as  a  private  corporation,  may,  in  the  abseace  of  con- 
stitutional or  legislative  restriction,  confirm  acts,  not  uUra  virea, 
which  it  may  deem  beneficial  to  it. 

§  951  (548).  Sama  Sulijoct.  —  As  experience  shows  that  the  offi- 
cers of  public  and  municipal  corporations  do  not  guard  the  in- 
terests confided  to  them  with  the  same  vigilance  and  fidelity  that 
characterize  the  officers  of  private  corporations,  the  principle  of  rati- 
fication by  laches  or  delay  should  be  more  cautiously  applied  to  the 
former  than  to  the  latter.  But  the  principle  applies  to  both  classes  of 
corporations,  as  well  as  to  natural  persons.  The  general  doctrine 
is  undoubted,  —  that  there  is  ordinarily  no  estoppel  in  respect  to 
acts  which  ate  in  violation  of  the  Constitution  or  of  an  act  of  the 
legislature,  or  which  are  obviously  and  in  the  strict  and  proper 
sense  of  the  term,  vhra  vires.  The  history  of  the  doctrine  of  idtra 
vires  in  Great  Britain  and  in  this  country  makes  it  difficult  to 
affirm  that  the  rule  is  without  exceptions;  and  it  is  the  part  of 

>  Per    Clifford,    J.,    in    St.    JoMph  Artte,   fS  922-925,  aa  to  invalidit};  of 

Townahip  v.  Rogers,  16  Wall.  644,  659.  bonds  issued  in  violation  of  a  constitU' 

As  ncariy  all  the  caaea  in  the  Supreme  tional  provision.    See  pott,  Chapter  on 

Court  have  turned  on  the  question  of  Mandainus. 

power,  it  is  not  deemed  material  again       ■  Supra,  {  933;   Jacksonville,  N.  ft 

to  cite  them  in  this  connection,  aa  the  8.  R.  Co.  tt.  Virden,  104  111.  339:   Bank 

propomtiona  in  the  text  are  no  longer  of  Stat«aville  v.  StatesNille,  84  N.  Car. 

the  subject   of    judicial   cODtroveray.  169. 
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[midence  and  wiadom  to  keep  close  to  the  adjudications  without 
undertaking  to  formulate  in  advance  rules  of  universal  appticaticn. 
Predion  is  absolutely  essential  to  legal  coBceptions.  A  1^1  tenn 
which  stands  for  an  indefinite  idea  or  for  several  different  ideas 
vrill  necessarily  introduce  confusion  when  used  without  qualifica- 
tion; and  perhaps  no  term  in  the  law  has  been  more  unfortunate 
in  this  respect  than  the  expression  ijira  vires.  We  mean  by  it,  as 
here  used,  the  want  of  legislative  power,  under  any  circuinstances 
or  conditions,  to  do  the  particular  act  in  question.  As  to  irregvlar- 
iiiet  in  the  exercise  of  an  express  power  to  issue  bonds,  and  partic- 
ularly in  respect  to  steps  connected  with  preliminary  conditions, 
the  ^lure  of  the  municipality  or  of  the  taxpayer  to  enjoin  the  issue, 
followed  by  long  acquiescence,  especially  when  this  is  accompanied 
by  afSnnative  acts  which  recognize  the  validity  of  the  bonds,  such 
as  receiving  and  holding  the  stock  or  consideration  for  the  bonds, 
or  paying  interest  on  them  for  a  series  of  years,  has  been  held  to  estop 
the  mvnicijHUity  jrimi  defending,  on  the  ground  of  non-compliance 
with  conditions  precedent,  —  especially  when  the  bonds,  as  is  usually 
the  case,  have  been  negotiated  for  value.  But  the  corporation  is  in 
no  case  estopped  from  setting  up  a  totai  want  of  -power  to  issue  the 
txmds.  The  leading  cases  in  the  Supreme  Court  relating  to  the 
subject  matter  of  this  section  are  refored  to  in  the  note.*     It  is  ob- 

'  In  Haraball  GouDty  Supervisora  Btated,  the  judgment  of  the  court 
*,  Schenck,  5  Wall.  (U.  S.)  772,  —  from  would  ajjpear  to  be  oound  and  open  to 
iUtnou,  —  which  ia  an  important  case  no  criticiam,  as  the  ground  of  tne  ob- 
on  this  subject,  it  appeared  that  in  if-  jection  to  the  bonds  was  an  irregular 
limns,  counties  were  authorized,  upon  exercise  of  an  admitted  power  in  the 
a  popular  vot«,  to  subsciibe  for  stock  county,  and  not  a  want  ot  power.  The 
ana  pay  therefor  in  bonds ;  an  election  recital  m  the  bonds  is  not  given,  but  it 
was  ordered  by  the  courdy  antrt  in  a  would  appear  from  the  opinion  that 
certain  county,  when  it  should  have  the  plaintiff's  case  also  fell  within  the 
been  ordered  (by  reason  of  a  change  in  doctrine  of  Knox  County  v.  Aapinwall, 
the  law)  by  ibe  board  of  supenifiri;  21  How.  (U.  8.)  539. 
it  was  dmy  held;  the  propodtion  In  Pendleton  County  v.  Amj,  13 
was  carried;  the  supervitori  made  the  Wall.  297,  decided  on  demurrer,  it  did 
subocription,  issued  the  bwids,  re-  not  appear  that  there  woa  any  eetoppel 
oeived  the  stock,  and  ordered  the  levy  by  reason  of  recitals  in  the  bond,  or 
of  taxes,  and  paid  the  coupons  for  nine  from  subeequent  payment  of  interaot; 
or  t«n  years;  and  it  was  held  by  the  but  the  pleading  showed  that  the 
Supreme  Court  of  the  United  States,  county  had  received  in  exchange  for 
in  confonnity  with  the  doctrine  of  the  the  bonds  a  certificate  of  the  stock  of 
8tateSuprenieCourt,aafirHtannounced  the  milroad  company,  which  it  had 
but  BUbsequently  overruled,  that  the  held  for  seventoen  years  before  the  suit 
aoquicHcence,  conduct,  and  acts  of  the  was  brought,  and  still  held.  The 
county  authorities  were  a  ratification  county  was  authorized  to  purchase  the 
of  the  bonds,  at  least  when  in  the  hands  stock,  but  only  on  condition  of  a  popu- 
of  an  innocent  holder,  and  estopped  lar  vote.  It  was  decided  by  the  Su- 
the  county  to  make  the  defence  tnat  preme  Court  that  purchasing  and  hold- 
tbe  election  had  been  ordered  by  the  ing  the  stock  under  these  drcumstaiiOM 
county  court  instead  of  the  board  of  estopped  the  county  to  assert  against 
Bupenisors.     In  view  of  the  facts  as  an  innocent  holder  of  the  bonds  that 
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Tious  that  a  contiitutumal  provisitm  requiring  a  public  sacctioD  to 
a  flubscription  by  a  municipality  to  railroad  stock  prevents  the  sub- 
sequent acts  of  the  municipal  officers  from  operating  as  a  ratification 
in  such  a  case  without  the  assent  of  the  voters.* 

§  952  (549).     a«i»nl  Samtaai?  of  Doctrlno  of  tho  BiqnniiM  Court 
M  to  Brtoppoi  by  Bedtali.  —  In  passing  from  this  portion  cS  our 

they  1 

coQtUti  .    , 

quired  by  the  act  of  the  le^ktui  ^    -         . 

ferring  the  power.    Three  of  the  judges  Society  for  Savinga,  104  U.  S.  579;  An- 

diBsented,  probably  on  this  point;  ajid  deiHon  Coiinto  OW'tb   p.   Beole,   113 

certainly  tbe  case  seems  to  be  an  ex-  U.  S.  227:    Fortemouth  Sav.  Bank  «. 

treme  application  of  the  doctrine  of  eh-  Springfield,  4  Fed.  Rep.  276;  Moulton 

toppel.   The  bonds  (so  far  as  appeared)  r.  Evansville,  25  Fed.  Rep.  382 ;  Dudley 

were  witliout  recitals;    no  paymeat  d  v.  Lake  County,  80  Fed.  Rep.  672; 

interest  had   been  niade;    a  popular  Heed  v.  Cowley  County,  8Z  Pea.  Rep. 

vote  was  niade  necessary,  and  the  plea  710;  Speer  v.  Kearney  County  Coni'iB, 

alleged  that  no  such  vote  had  ever  been  88  Fed.  Rep.  749;    Cronin  v.  Patrick 

had,  and  that  the  question  of  subecrip-  County,  89  Fed.  Rep.  79;   Union  Bank 

tion  had  never  been  aubtnitted  to  or  v.  Oxford,  90  Fed.  Rep.  7;  Weteell  v. 

voted  upon  by  the  people;    and  the  Paducah,  117  Fed.  Rep.  647:   Piatt  v. 

mere  receipt  and  holding  of  the  stock  Hitchcock  County,  139  Fed.  Rep.  929; 

were  held  Bi^cient  to  estop  the  county  Colbum  t>.  HoDonald,  72  Neb.  431: 

to  make  the  defence.     We  have  not  Richardson  v.  Marshall  County,   100 

been  able  to  reconcile  the  case,  on  this  Te&n.  346.     Cases  in  which  it  is  held 

point,  with  Marsh  v.  Fulton  County,  that  a  municipality  is  not  eatopped  to 


referred  to  in  this  note.  tet  up  total  want  of  vomer.    Blancfaard 

The  case  of  Marsh  V.  Fulton  County,   ti.  Benton,  109  HI.  App.  £60;  Tbom- 

10  Wall.  (U.  S.)  676,  decides  this  prin-  burg  v.  School  Dist.  No.  3, 175  Ho.  12; 


ciple,  viz.,  that  where,  under  the  legiB-  WaSiington  County  v.  Etevid  (Ndj.), 

lation  of  toe  State,  the  county  authori-  89  N.  W.  Rep.  737 ;    Preaidio  County 

■     '  power   to   subscribe   tor  v.  City  Nat  Bank,  20  Tex.  Gv.  App. 

..._       L__J_      .^.__,__         „J  IT,,.         n„,.        _  TT .„J  „,       q^ 


stock  and  issue  bonds  therefor,  uid  511;  Peck  v.  Hempstead, 
where  (as  held)  they  made  the  sub-  Civ.  App.  80.  No  estoppe 
scription  and  issued  the  bonds  without   lack  of  power  by  the  payment  of 


...  B  of  yea 

oontai-ning  no  recHjd,   such  bonds  are  burg  v.  Brown,  106  U.  8.  487;    Lewis 

void,  and  are  not  ratified  by  acts  of  the  v.  Shreveport^  108  U.  S.  282 ;   Daviess 

county  authorities,  auch  as  appointing  County  n.  Dickinson,  117  U.  8.  657; 

agents  to  participate  in  the  corporate  Lake  County  c.'Graham,  130  U.  8.  674; 

meetings  of  the  railway  company,  by  Doon  Township  v.  Cmnmings,  142  U.  8, 

the  payment  of  part  of  the  bonds  and  366;  Cbwdrey  t>.  Canadea,  16  Fed.  Rep. 

the  mt«reBt  on  the  othere  for  a  series  632:  Oxford  Com'ra  v.  Union  Bank  of 

of  years;   and  the  reason  given  by  the  Richmond,  96  Fed.  R«p.  293;   Wetzell 

court  was  that  no  ratification  could  be  v.  Paducah,  117  Fed.  Rep.  647;  (^arke 

made  unless  it  was  authorized  by  the  n.  Northampton,   120  Fed.  Rep.  661; 

people,  the  defect  being  one  of  power.  Stebbins   n.    Perry    (Dounty,    167    lU. 

FieU,  J.,  observed :   "They  [the  aupe[^  667;    Greene  County  r.   8hortell,   116 

visors]  could  not,  therefore,  ratify  a  Ky.  108;   Glenn  v.  Wray,  126  N.  Car. 

subscription   without  a   vote   of  the  730;    Debnam  v.  Chitty,  131  N.  Car. 

county,  because  they  could  not  make  667. 

a  subscription   in   the  first  instance  '  Norton    t>.    Shelby   County,    IIS 

without  auch  authoriiatjon."     Com-  U.    8.    426;     following   Aspinwall   «, 

pare    Pendleton    County     v.     Amy,  Daviess  County,  22  How.  364 ;  Marsh 

supra.  ti.  Fulton  County,  10  WalL  676,  684; 

The  following  cases  illustrate  the  Wadsworth  v.  Eau  daira  County  Sup., 

doctrine  that  a  municipality  is  e»Uipptd  102  U.  B.  634. 
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subject,  we  may  observe  that  if  we  hare  not  mistaken  Ihx  Truaninff 
and  effect  of  the  leading  judgments  of  the  Supreme  Court  which  we 
have  passed  in  review,  they  establish  the  following  principles :  The 
purchaser  is  bound  to  see  that  there  exists  legislative  power  that  is 
a  valid  le^lative  act  not  in  conflict  with  the  State  Constitution  for 
the  issue  of  the  bonds  or  commerciat  securities  of  the  munidpal, 
public,  or  quasi  corporation,  and  is  bound  to  notice  the  contents 
and  recitals  in  the  instruments;  but  if  such  bonds  are  duly  executed 
by  the  proper  officers,  and  if  these  officers  are,  by  the  true  construc- 
tion of  the  le^Iative  enactment  in  that  regard,  invested  with  the 
power  to  decide  whether  conditions  precedent  have  been  performed 
and  the  bonds  contain  a  recital  that  such  conditions  have  been  com- 
plied with,  or  a  recital  which  implies  such  compliance,  whether  the 
preliminary  conditions  consist  of  facts  in  pais  or  facts  of  record, 
—  the  issue  of  the  bonds,  under  such  circumstances  with  such  a  re- 
ntal, is  conclusive  against  the  municipality  (if  the  l^islature  has 
not  otherwise  provided)  as  to  the  fact  or  facts  recited  or  implied 
in  the  recital,  and  estops  it,  in  an  action  by  an  innocent  bolder 
for  value,  before  due,  to  diow  the  contrary.  This  is  the  doctrine  erf 
the  Supreme  Court  of  the  United  States;  and  the  point  in  which 
it  differs  from  some  decisions  in  the  State  courts  is  in  regard  to  the 
evidence  of  compliance  with  conditions  precedent.  In  all  or  nearly 
all  the  cases  in  the  Supreme  Court  of  the  United  States,  that  tri- 
bunal has  held  that  the  municipal  or  local  officers  were  constituted 
the  judges  to  decide  whether  antecedent  or  preliminary  steps  or 
conditions  had  been  complied  with,  and  that  their  decision,  stated 
or  implied  in  the  recital,  was  conclusive  against  the  corporate  maker 
when  the  bonds  have  found  their  way  into  the  hands  of  innocent 
holders.  The  view  which  holds  the  local  officers  a  tribunal  au- 
thorized to-  make  so  important  a  decision  rests  not  alcme  upon  an 
express  declaration  of  the  le^slature  to  that  effect,  but  may  be 
"gathered,"  by  construction,  from  the  supposed  intent  and  purpose 
of  the  legislature.  Some  of  the  State  courts,  but  not  all  of  them, 
have  taken  a  somewhat  different  view.  Iley  agree  that  mere  irregv^ 
lariiiet,  not  relating  to  the  essence  of  the  power,  will  not  affect  a 
bona  fide  holder;  but  inaanuch  as  there  exists  no  general  power  to 
issue  such  securities,  and  as  the  fact  of  compliance  or  non-com- 
pliance with  conditions  precedent  is  usually  a  matter  of  which  diere 
is  a  record,  the  purchaser  of  such  securities  is  bound  to  ascertain,  no 
matter  what  recital  to  the  contrary  may  be  made,  whether  the 
power  to  issue  them  existed  or  had  arisen  or  conditions  precedent 
had   been   complied  with,  especially  where  this  depends   upon 
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matters  of  which  a  record  is  required  to  be  made,  ihe  subject  is 
full  of  difficulties.  If  the  latter  view  is  sustained,  it  has  the  effect 
to  impair  the  salability  and  market  value  of  the  securities.  If 
the  former,  it  has  the  effect  of  enabling  the  local  officers  in  power 
for  the  time  being  to  perpetrate,  without  any  effectual  preventive 
in  many  cases,  the  most  outrageous  frauds.  On  principle,  it  would 
seem  that  the  legislative  intent  to  invest  local  officers,  by  means 
of  8  false  recital,  with  a  power  so  tremendous  ought  not  to  be 
held  to  exist,  unless  it  is  declared  or  clearly  implied,  and  such,  we 
think,  is  the  just  and  fair  effect  of  the  decisiona  of  the  Supreme 
Court  of  the  United  States.' 

{  953  (550).  BUto  Court  Dttdilcaui  r«Iatl]is  to  Hunldpal  Bondi 
and  tbe  Power  to  iisoe  Utom;  Conditions  ProcvdonL  —  Some  of  the 
leading  differences  relating  to  the  law  of  municipal  railway  aid 
bonds  between  the  Federal  and  State  courts  have  already  been 
mentioned.  Having  surveyed  with  minuteness  the  course  of  deci- 
sion in  the  Federal  courts,  a  brief  reference  will  now  be  made  to 
the  adjudications  of  State  tribunals.  The  authority  to  subscribe 
to  the  stock  of  a  railroad  corporation  may  be  made  eondtiional  on 
certain  previous  steps  being  taken,  as,  for  example,  a  prior  author- 
ization of  the  act  by  a  naajority  of  the  qualified  voters  of  the  munic- 
ipality or  district  to  be  affected,  or  a  recommendation  in  its  favor 
and  a  designation  of  the  amount  by  a  grand  jury,  and  the  statute 
may  be  so  framed  as  to  evince  the  legislative  intention  to  be  that  no 
power  to  subscribe  or  issue  bonds  shall  exist  unless  this  be  done.' 

'  Thu  section  stands  substantiaUy  the  Supreme  Court  teferred  to  In  the 
as  in  the  last  two  editions.  Nothing  text,  are,  in  the  absence  of  such  legida- 
has  been  decided  that  clearly  requires  tion,  sound  expoeitionfl  of  tiie  otmaU- 
any  subetantial  change  in  it.  The  deci-  tutional  and  statutoiv  provisiona  in- 
sions  referred  to  in  {  922,  aupra,  tend  volved.  Supra,  {}  923,  924. 
—  perhaps  it  can  only  be  said  that  '  Mender  County  tt.  Pittsburgh  ft 
they  tend — to  show  that  there  are  or  Erie  Railroad  Co.,  27  Pa.  St.  389;  Mer- 
may  be  certain  facts  of  such  a  nature,  cer  County  v.  Hackett,  1  Wall.  S3;  Au- 
of  which  a  public  record  is  required  rora  v.  West,  22  Ind.  88;  ante,  §  313  et 
that  a  purchaser  may  be  bound  to  take  «g.;  St.  Louis  v.  Alexander,  23  Mo. 
notice  of  them.  See  suvra,  H  912-  4S3.  In  this  last  case  the  providon 
915.  That  is.  we  now  add,  a  purchaser  requiring  a  submission  of  the  question 
may  be  bound  to  notice  them  if  he  is  to  the  vot«ra  "before  the  subaciiption 
not  protected  by  an  express  or  oquiva-  hereby  authorised  shall  be  made,  was 
lent  recital,  or  notwithstanding  such  a  held  not  merely  directory,  but  man- 
recital  if  there  be  a  plain  re(nurement  datory.  Where  the  enabling  act  re- 
by  the  legislature  that  he  snail  take  quires  the  amount  to  be  specified,  a 
notice  of  a  specified  public  record.  vot«  not  specihdng  definitely  the 
Supra,  a  922  et  aeg.  The  legislature  amount  is,  as  to  the  immediate  parties, 
can  easily  guard  against  such  occasional  void.  State  r.  S^e  Coimty,  45  Mo. 
frauds  by  enacting,  if  it  deems  it  expe-  242,  following  Mercer  County  v.  Pitt»- 
dient,  such  a  requirement  on  the  i»rt  buish  &  Erie  R.  R.  Co.,  27  Pa.  St.  389, 
of  the  purchaser,  and  the  doctrines  of  and  Starin  v.  0«noa,  23  N.  T.  439  (ws 
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Thxia,  where  the  act  authoriziDg  a  town  to  borrow  money  to  pay 
for  the  stock  subscribed  expressly  provided  that  the  o£Bcers  thereof 
should  "have  no  power"  to  do  so  until  the  written  assent  of  two- 
thirds  of  the  resident  taxpayers  had  been  obtained,  this  was  held 
by  the  Court  of  Appeals  of  New  York  to  be  a  condition  precedent, 
without  which  the  power  did  not  exist.* 

te/ra), and distinguishiiiKKnozCounty  HI  162;  Teeders.  lima,  19  Wis.  280; 
V.  Aspinwall,  21  How.  53ft,  and  Flagg  v.  Chicago,  B.  &  Q.  R .  Co.  c.  Aurora,  99 
PalmTiB.  33  Mo.  440.  It  should  be  HI.  205;  Hemphia,  K  &  C  R.  Co.  v. 
remnrked,    however,    that    the    case  Thompaim,  24  Kah.  170.     But  micfi 


(State    V.    Saline  conditioua  must  not  violate  ai^  ei 
Dty,  45  Mo.  242),  was  mandamut  to  praviaon  of  law  of  aaj  general  rule  of 
compel  the  relator  to  deliver  the  bonds,  public  politnr.    Coe  v.  c£ledonia  &  H. 


and  to  asaeaa  taxes  to  pay  interest  on  R.  Co.,  27  Minn.  197 ;  Hoyt  v.  Bmden, 

bonds  which  h^d  been  issued,  and  the  27  Minn.  490.    Where  the  statute,  OB  a 

writ  waa  denied  because  the  amount  of  condition  pi«cedent  to  the  issue  of 

bonds  to  be  issued  was  not  specified ;  bonds,  required  a  vote  of  the  majority 

but  subsequently,   in   State  v.  Saline  of  the  qualilied  voters,  it  wsa  held  ^at 

County,  48  Mo.  390,  it  was  held  that  a  vote  of  the  electors  roistered  and 

such  bonds,  when  in  the  hands  of  an  voting  at  a  regular  election  under  the 

innocent  holder  for  value^  could   be  charter  was  intended,  and  that  the  dty 

collected.    Wh^t,  in  the  opinion  of  the  authorities  had  no  powM  to  ordera  new 

Supreme   Court   of  Miatouri,   such   a  leg^ration.    Smitn  e.  Wilmington,  98 

holder  must  show  in  the  way  of  compli-  N.  C.  343.    PoM,  chap.  ziix. 
once  with  precedent  conditions,  in  order         '  Btarin  c.   Genoa,  23  N.  Y.   439; 

to  recover,  see  the  case  of  Caiiwnter  v,  Gould  r.  Sterling,  lb.  439,  456,  distin- 

Inhabitants  of  Lathrop,  51   Ho.  483.  guished  on  this  pcdnt  from  Bank  of 

This  case  seems  in  spirit,  if  not  in  effect,  Rome  v.  ViUa^  en  Rome,  19  N.  Y.  20. 

to  depart  from  the  earlier  cases  in  that  Und^  the  act  it  was  hdd  that  the  onus 

court  upon  this  subject.     See  Leaven-  was  on  the  plaintiff  to  show  affimur 

worth  &  D.  M.  R.  Co.  v.  Platte  County,  lively  the  written  assent  of  the  requi- 

42  Mo.  171,  where  permtsaive  woros  dte  number  of  taxpayers-    and  the 

respecting  an  election  to  authorize  sub-  manner  in  which  this  must  be  shown  ia 

Bcnptions  were  held  to  be  imperative,  oonsidered  at  length.     But  see  Bisoell 

In  St.  J.  &  D.  C.  R.  R.  Co.  p.  Bucbonon  v.  JeffeiBonville,  24  How.  287;    Knox 

Co.,  39  Mo.  485,  the  words  that  the  County  v.  Aspmwall,  21  Bow.  539; 

county  court,  after  an  affirmative  vote  Mercer  County  v.  Eackett,  1  Wall.  83, 

by  the  people,  "shall  have  jMwer  to  heretofore  referred  to.     In  People  e. 

subscribe,"  were  held  to  leave  it  discre-  Mead,  36  N.  Y.  224,  the  decision  in 

tionary  with  the  court  whether  to  sub-  Starin  c.  Genoa,  and  Gould  v.  Sterling, 

scribe  or  not.    See  further  as  to  rule  in  above  cited,  was  adhered  to  by  the 

Miiamtri  as  to  estoppel  by   recitals.  Court  of  Appe^.  though  it  WM  ad- 

infra,  }  957.    In  the  case  of  People  v,  mitted  that  a  contrary  ruUng  aa  to  the 

Tazewell  County,  22  HI.  147,  it  was  evidence  of  the  assent  of  the  taxpayers 

held,  under  the  general  law  of  the  State,  hod  been  made  by  the  Suptone  Court 

that  it  was  discretionary  whether  the  of  the  United  States,  in  fovor  of  idmilar 

county  should  subscribe  all  or  but  a  bonds  in  ttie  hands  of  bona  fid*  hMen, 

portion  of  the  amount  voted  by  the  and  the  case  was  distinguished  frcm 

citizens,  and  that  county  authorities  Murdockv.  Aiken,  29  Barb.  (N.Y^  170, 

might  impose  any  proper  conditions  andRossv.Curtis8,31N. Y.606.  Starin 

they  might  choose.    So  where  the  l^is-  v.  Genoa,  and  Gc^d  v.  Steriiag  hava 

latuie,  without  conditions,  provides  for  been  expressly  disapproved,  as  we  havs 

submitting  the  question  of  subscription  seen,  by  the  Supreme  Court  of  the 

to  the  voters  of  a  township,  the  electors  United  States,  as  respects  the  bona  fidt 

have  the  power  to  vote  to  subscribe  on  bolders  of  bonds.    Venice  t>.  Hurdock, 

ai^  conditions  thOT  may  see  proper  to  92  U.  8.  494.    See  supra,  f  911,  DOt«. 

annex.    People  v.  Dutober,  56  HI.  144 ;  Illustrating  t«xt,  see  BeuKm  r.  Albaiv, 

tee  also  People  v.  Logan  County,  45  24  Barb.  (N.  Y.)  248.    See  eapeoiatfy 
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§954  (551).  SUta  Oonrt  DmUaiu;  Conditions  PrMcdont  — 
So,  under  an  act  providing  "that  no  subscription  or  purchase  of 
stock  shall  be  made,  or  bonds  issued,  by  any  county  or  city,  creating 
a  debt  for  the  payment  of  such  subscription,  unless  a  majority  of  the 
qualified  voters  of  the  coun^  or  city  shall  vote  for  the  same,"  it  was 
held  that  bonds  issued  wi^out  an  election,  or  where  the  election 
was  called  by  the  wrong  authori^  (as  by  the  coun^  court  instead 
of  the  coun^  board  of  supervisors),  are  void,  for  want  of  power  to 
iaave  them,  in  whose  hands  soever  they  may  be,  and  are  not  vali- 
dated by  the  levy  of  taxes  and  the  payment  of  interest  th^^on.' 

at.  Sav.  Bank  v.  Grecnburgh,  173  &  C.  S.  L.  R.  Co.  v.  Evaniiville,  15 
N.  Y.  21S,  and  cases  in  New  York  Ind.  395,  following  and  applying  Knox 
dted  fn^^a,  j  956.  Countv  v.  Aajunwall,  21  How.  (U.  S.) 

Wbere  tiie  statute  givee  the  power  539.  Bee  also  BisBell  v.  JeEFeiBOnville, 
to  ifuue  bonds  when  a  majority  of  the  24  How.  (U.  S.)  287:  Mercer  County  v. 
taxpayers  ichoM  jiamta  appiar  upon  the  Hackett,  1  Wall.  (U.  S.\  83;  comm^, 
last  preceding  tax  list,  or  aastmmgnt  roll,  however,  Veeder  o.  lima,  19  Wis. 
at  owning  a  majority  of  the  taxabls  prop-  280;  Duanesburgh  v.  Jenkins,  40 
erty  in  the  corporate  limit*,  make  appli-  Barb.  (N.  Y.)  574 ;  Society  for  Savings 
caljon  to  the  county  ^udge,  bj^  petition,  u.  New  London,  29  Cono.  174;  State 
Ac.,  such  a  petition  la  essential  to  the  «.  Saline  County,  46  Mo.  242.  Bub- 
jurisdiction  of  the  county  judge,  and  scriptions  to  turnpike  roads  by  the 
the  authority  conferred  by  tne  act  will,  county  judge,  under  acts  of  the  legia- 
on  certioTaH,  be  required  to  be  exeroised  lature^  were  held  unauthorized  and 
in  strict  confonnity  with  the  act  in  ito  void,  it  being  admitted  that  an  amount 
letter  and  spirit.  The  petition,  it  was  ofstocksufficient, with  theaid  of  county 
hdd,  must  be  that  of  the  taxpayers,  Bubacriptions,  to  complete  each  mile 
and  it  is  erroneous  to  count  as  petition-  of  road,  had  not  been  taken  by  private 
ei8  those  whose  names  are  affixed,  in  *ubscriptii»t,  as  required  by  the  statutes. 


authority. 


provisions  to  the  contrary,   application  of  funds  aubsMibed,  a  court 
'^       if  eqi"  '  ■■  ■     " 


competent  common-law  evidence  of  the  of  equity,  and  it  seems  a  court  of  law, 

facts  to  be  established  should  be  pr^-  should  refuse  to  enforce  a  subscription 

duced  before  the  county  jud^,  and  thia  until  the  corporation  properly  secures 

officer  cannot   act   upon   his  personal  the  appropriation  of  the  bonds,  or  their 

knowledge.    People  v.  Smith,  45  N.  Y.  proceeds,  m  accordance  with  the  terms 

772:  ante,  J  897,  898,  note.  of  subscription.    Cumberland  &  O.  R. 

By  its  charter  a  city  was  authoriied  Co.   v.   Washington  Coimty,   10  Bush 

to  take  stock  in  railroads,  "prouided,  (Kv.),  564. 

that  no  stock  shall  bo  subaciibed  or       Where  a  municipal  corporation  has 

taken  by  the  common  council,  unless  power  to  make  a  donation  in  aid  of  a 

upon  the  petition  of  two-thirds  of  the  lailroad,  to  levy  and  collect  taxes  to 

residents  of  said  city  who  are  free-  pay  it,  or  to  borrow  money  to  pay  it 

holders  of  said  city."     It  was  held,  in  and  to  issue  bonds  to  meet  the  loans, 

an  action  by  the  railroad  company  the  railroad  company  has  a  claim  for 

against  the  city  on  the  contract  oi  sub-  money  only,  and  cannot  compel  a  mu- 

ecription,  that  it  was  the  duty  of  the  nicipal  corporation  to  issue  bonds  for 

commoa  council  to  determine  whether  it;  on  the  other  hand,  it  cannot  be  com- 

the  requimt«  number  of  the  freeboldera  pelled  to  take  bonds  in  payment  of  the 

of  the  city  bad  petitioned  for  the  sub-  donation.     Chicago,  B.   &  V.   R.    Co. 

scription,  no  other  tribunal  having  been  v.  St.  Anne,  101  lU.  151;  ante,  {  897, 

provided  for  that  purpose;  and,  hav-  898,  note. 

ing  passed  upon  that  question,  their       ■  Harshall  County  t>.  Cook,  38  lU. 

determination  is  conclumve,  unleas  it  44,  commenting  on  and  distinguishiu; 

may  be  set  aside  in  some  direct  proceed-  Mercer  County  v.  Hackett,  1  WaD.  (XL 

ing  for  that  purpose.     Evansville,  I.  8.)  83,  and  Gelpcke  v.  Dubuque,  lb. 
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But  this  view  wot  denied  to  be  vmnd  by  the  Supreme  Court  of  ths 
United  Statea,  which  decided  that  an  iimoceDt  holder  for  value  ctf 
such  bonds  was  entitled  to  repover  upon  them.  The  only  defect  in 
the  execution  of  the  pow^  mis  that  ^e  election  was  ordered  by  the 
wrong  authority;  and  the  Supreme  Court  held  that  the  conduct  of 
the  county  m  retaining  the  stock,  and  in  levying  taxes  and  paying 
interest  for  a  series  of  years,  estopped  it  to  aet  up  as  a  defence 
that  the  bonds  were  invalid,  and  it  refused  to  follow  the  judg- 
ment of  the  Supreme  Giurt  of  the  State,  which  bad  held  the  same 
issue  of  boads  to  be  void.' 

.§  955  (552).  Sun*  Sobjoet.  —  In  a  case  in  Ohio,  where  the  legis- 
lature authorized  "the  coun^  commissioners  of  cmy  emaitj/  through 
or  in  whixk  a  railroad  might  be  located,  to  subscribe  to  die  capital 

175.  See  also  Shoenmker  ».  Goehen,  14  election  held  in  the  preceding  year.  SL 
Ohio  St.  587;  Berliner  v.  Wfttericw,  14  Joaeph  v.  Rogers,  16  WaU.  (U.  8.)  664; 
Wia.378;  Veedero.  Lima,  19  Wis.  280;  Melvin  n.  Liaenby,  72  lU.  63. 
Dunnovan  v.  Green,  57  111.  63;  St.  Jo-  '  Marshall  County  o.  Schaick,  S 
■ephTownshipD.  Rt«ere,  leWaU.  644;  Wall.  (U.  8.)  772;  Redd  v.  Heniy 
B.  p.  OS  to  ratification,  Marsh  v.  Fulton  County,  31  Gratt.  (Vs.)  6S5,  approvii^ 
County,  10  WaU.  (U.  8.)  676;  Han-  text.  The  Supreme  Court  of  lUmai* 
cock  v.  Chicot  Co.,  32  Ark.  575.  The  holds  that  mnce  the  Constitution  of  1870 
corporation  is  estopped  —  where  the  the  onu«  is  on  the  liolder  of  the  bondi 
power  to  issue  existed  —  from  setting  to  show  that  they  were  lawfully  inued; 
up  irregidariHes  in  the  issue  of  the  and  that  they  are  void  if  the  conditiona 
bonds,  sft«r  repeated  paymente  of  in-  on  which  the  issue  was  authorised  an 
terest  thereon.  Keithsburg  v.  Prick,  34  not  complied  with.  Town  of  Pndrie  *. 
111.  405;  Jasper  County  n.  Ballon,  103  Lloyd,  97  HL  179;  Town  of  Eagle  ». 
U.S.  745;  Schaeffer  v.  Bonham,  96  m.  Kohn,  84  Dl.  292;  Richeaon  v.  People, 
368;  Hannibal  &  St.  J.  R.  Co.  v.  Marion  115  111.  460;  Eddy  t>.  People,  127  IlL 
County,  36  Mo.  294;  Mercer  Countv  v.  428;  atOt,  i  916,  and  note,  943,  944. 
Hubbard,  45  111.  139;  Beloit  v.  Hoi^   Where  the  legal  voters  of  a  city  voted 

El,  7  WaU.  (U.  S.)  619;  Schenck  v.  infavor<rfanulwayBubecTipticm,tobe 
ishall  Co.  Sup.,  5  Wall.  (U.  8.)  772;  paid  in  dty  bonds,  upon  the  condition, 
compare  Marsh  «.  Fulton  County,  10  among  others,  that  tne  railroad  shouki 
Wall.  <U.  8.)  676.  The  municipal  au-  be  computed  tPitWn  the  eountg  morbe- 
thoritiea,  on  moTuiamua  or  other  pro-  fore  a  etriatn  date,  and  befote  the  expi- 
ceedings  to  compel  them  to  make  sub-  ration  of  that  time,  but  after  the  lUi- 
ecription  to  the  railroad  company,  may  nou  Constitution  of  1870  went  into 
show  that  tbe  election  was  influeneed  effect,  the  citv  council,  br  an  order,  and  . 
by  it  and  its  employees,  by  bribery  and  without  furtner  action  oy  the  voters, 
corruption.  People  v.  San  Francisco,  27  extended  the  time  for  ihs  eompUUffn  of  Ou 
Cal.  655:  Butler  v.  Dunham.  27  111.  road  within  the  county,  tne  Supiimie 
474;  post,  chap,  jodx.  What  u  a  major-  Court  of  the  State  was  of  the  opinion 
ityofuoleat  People  v.  Chapman,  66  111.  that  bonds  issued  in  payment  of  the 
137;  Decker  v.  Hughes,  68  Dl.  33;  mbwription  were  in  violation  of  the 
supra,  §f  383,  891.  Index,  Eltctione;  condition,  and  were  vend,  for  the  reaacat 
Majority.  Sutncription  cannot  be  that  the  extension  was  not  authoriwd 
made  without  an  affirmative  vote,  hy  the  lenU  voters,  and  the  city,  under 
People  *.  Cass  Co..  77  lU.  438.  The  pre-  the  new  Constitution,  had  no  power  to 
sumption  is  that  tbe  vote  cast  at  an  eleo-  make  a  new  contract  in  t^aid  to  such 
tionueld  according  to  law,  is  the  vote  of  Bubsoriptaon.  It  was  accordingly  bdd 
the  whole  number  of  l^cal  voters,  and  that  a  tax  levied  to  provide  monqr  to 
this  preeumption  cannot  oe  rebutted  by  pay  interest  on  the  bonds  could  not  be 
fma  of  the  number  of  votes  cast  at  an  collected.   Eddy  v.  Peoi^e,  127  HI.  428. 
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stock  of  the  said  company,"  end,  for  the  purpose  of  paying  therefor, 
"to  borrow  the  necessary  amount  of  money,  for  which  they  shall 
issue  their  negotiable  bonds,"  &c.,  it  was  decided  to  be  a  defence  to 
an  action  on  the  bonds  (though  by  a  bona  fide  holder)  that  the  rail' 
road  was  "never  made  or  located  through  or  in  the  county;"  that 
it  was  "located  and  completed  so  as  not  to  touch  the  coun^."  The 
defence  vraa  held  good,  upon  the  ground  that  the  authority  to  issue 
the  bonds  ner^  existed.'  Other  cases  have  been  decided  upon 
similar  grounds.*  It  is  the  general  doctrine  of  the  State  courts  that 
not  only  is  express  authori^  requisite,  but  that  the  nAgtaniial  re- 
quiremenia  of  ihe  law  must  be  observed;  *  while  in  the  Federal  courts 
the  decision  of  the  local  officers,  when  embodied  in  the  recitals  of 
the  bond  that  such  requirements  have  been  complied  with,  is,  as  we 
have  seen,  no  defence  against  the  bona  pde  holders  of  such  bonds. 

§  956.  btoppol;  Rtde  In  Hew  Tork.  —  Tlie  Court  of  Appeab  of 
the  State  of  New  York  in  the  construction  of  the  special  enabling 
statutes  involved,  and  especially  the  town  railroad  aid  bonding 

*  Trewlwell  v.  Haocock  Ck>.  Com'n,  In  Mtnn««o(a,  the  agreement  to  issue  the 
11  Ohio  St.  190,  reviewing  and  criticis-  bonds  must  be  perfected  before  the  can- 
ing Aspinwall  v.  Knox  CounW  Com'™,  atruction  of  the  road  intended  to  be 
21  How.  (U.  S.)  539,  approved  in  Bissell  aided.  Staten.  Highland,25  Minn.355. 
V.  JefferaonviUe,  24  How,  (U.  S.)  287;  '  Under  the  New  York  Act  of  1871, 
Sherrard  v.  L«fa^tt«  County,  3  Dillon  chap.  208,  which  reouires  all  the  coun- 
C.  C.  R.  236,  cited,  ante,  $  946.  Com-  ties  through  which  the  road  would  pass 
pare  Purdy  v.  TinnMug,  128  U.  8.  657,  to  be  designated  and  the  road  located, 
cited  infra.  In  Veeder  c,  Lima,  19  Wis.  before  the  bond  of  any  town  can  be  \a- 
280,  Treadwell  t>.  Com'rs  and  Gould  sued  in  aid  thereof,  this  requirement  is 
*.  Steriing,  23  N.  Y.  439,  before  cited,  held  0  go  to  the  quettion  of  power,  and 
are  approved,  and  Aspinwall  c.  Knox  bonds  issued  without  previous  action  of 
County,  and  Horan  v.  Miami  County,  the  board  of  directors  of  the  company, 
2  Black  (U.  9.),  722,  are  criticised,  adopting  the  entire  route,  and  designate 
Compare  State  e.  Van  Home,  7  Ohio  ing  all  tbe  counties  tbroueh  which  the 
St.  331;  reaffinned,  State  v.  Union  road  would  pass,  are  void.  Purd- 
Township  Trustees,  8  Ohio  St.  394,  Lansing,  128 U.  S.  657;  approving! 
401.  The  two  cBsee  last  cited  (7  Ohio  pie  v.  MoiKan.  65  N.  Y.  587;  U^e 
St.  327, 8  Ohio  St.  394)  do  not  intend,  LansinK,  20  Blatchf.  278. 
probably,  to  assert  the  principle  that  Bonds  issued  where  a  valid  condition 
the  non-action  of  the  taxpayers  or  in-  precedent  imposed  under  legislative  au- 
habitants  will  supply  a  want  of  power,  thority  was  oisregarded,  and  there  was 
in  the  just  sense  of  that  expression,  in  no  specific  recital  covering  the  point, 
the  trustees  to  subscribe  for  the  stock,  held  to  be  void  for  want  of  power.  Ger- 
or  estop  the  quasi  corporation  from  man  Bank  v.  Franklin  Co.,  128  U.  S. 
making  the  defence  of  ultra  mr»*,  if  it  626.  See  nice  disUnctions  there  drawn 
existed.  in  the  cases  on  this  subject.    Supra, 

Under  a  charter  authorinng  countiea  {  899. 

"thtoughwhich"agivenrailroad"may  '  Lamoille  Val.  R.  Co.  v.  Fairfield, 

pass"  to  subscribe  to  Its  stock,  it  was  51  Vt.  267;  People  v.  Waynesv^,  88 

held  that  a  coimtv  between  the  termini  ni.  469 ;  ^kes  v.  Columbus,  66  Hiss, 

of  the  road  mignt  subscribe  without  116;    Delaware  Co.  v.  HcClintoek,  61 

waiting  until  the  route  was  located,  or  Ind.  326;   Harding  v.  Rockford,  R.  L  dc 

buat  witUn  the  county.     Woods   v.  St.  L.  R.  R.  Co.,  66  lU.  90;  infra,  H 

Lawrence  County,  1  Black  (U.  S.),  386.  966,  967. 
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acts,  has  not  pveo  to  municipEtl  bonds  negoti&ble  in  form  aa  com- 
pletely as  tlie  Supreme  Court  of  the  United  States  the  qualities  of 
commercial  paper  even  when  they  are  in  the  hands  of  bona  fids 
holders  in  cases  where  the  conditions  precedent  to  their  issue  have  not 
in  point  of  fact  been  substantially  complied  with.'  The  statutes 
under  which  the  town  bonding  railroad  aid  caaea  arose  gave  to  rail- 
road commissioners  appointed  by  the  Supreme  Court  power  to  bor- 
row money  and  issue  bonds  of  the  town  only  on  consent  in  wriiing  of 
a  majority  of  the  taxpayers,  acknowledged  and  proved  and  filed  in 
the  coun^  clerk's  office,  and  the  Courts  of  this  State  have  held  that 
such  consent  in  writbg  of  the  taxpayers  was  a  prerequisite  to  the 
jurisdiction  of  such  railroad  commissioners  to  sign,  seal,  or  issue 
any  bonds.  The  cases  decided  under  these  statutes  rest  upon  the 
proposition  that  under  the  town  bonding  railroad  aid  acts  tfie  con- 
sent in  writing  of  the  required  number  of  taxpayers  is  jurisdic- 
tional—  "a  condition  precedent" — and  that,  until  this  cixidi- 
tion  is  fulfilled,  the  commissioners  who  issue  the  town  railroad  aid 
bonds  are  "utterly  without  power  and  stand  in  no  relation  \ri1ate7er 
to  the  town,  "and  they  have  no  power  to  execute  the  bonds  or  to 
make  recitals  therein  which  will  bind  the  town,  and  that  conse- 
quently the  bonds  are  void  in  the  hands  of  all  persons  whomsoever 
for  want  of  jurisdiction  since  all  persons  taking  the  bonds  are  charge- 
able with  notice  of  the  statute  and  must  see  to  it  at  their  peril  that 
the  statute  has  been  complied  with  in  matters  of  jurisdiction  before 
they  can  with  absolute  safety  take  the  bonds.'  The  court  has  nevo- 
conceded  the  accuracy  of  the  decisions  of  the  courts  of  the  United 
States  holding  in  favor  of  bona  fide  holders  of  such  bonds  a  differ- 
ent doctrine.  These  decisions  have  not  been  regarded  as  control- 
ling.*   In  this  State  such  questions  as  the  sufficiency  and  validity 

■  Qould  V.  Town  of  Sterlii^,  23  N.  Angel  v.  Hume,  17  Hud  (N.  Y.),  374; 
Y.439,  and  other  New  York  caaea  cited,  Pe^le  r.  St-  Lawrence  County,  25 
Mto.  Hun  (N.  Y.),  131. 

•  Starin  V.  Genoa,  23  N.  Y.  439;  ■  Cagwin  v.  Hancock,  S4  N.  Y.  632; 
Gould  cSteriing,  23  N.Y.  439;  People  Lyons  v.  Chamberiain,  89  N.  Y.  578. 
V.  Heads,  36  N.  Y.  224;  Venice  o.  See  CitiEens' Sav.  Bank  v.  Greenbuigb, 
Woodruff,  82  N.  Y.  462;  Horton  v.  173  N.  Y.  215,  cited  tn^o. 
Thoinpaon,  71  N.  Y.  613;  8pringport  Where  there  is  no  jurMiclwmtd  lie- 
V.  Teutonic  Sav.  Bank,  75  (T  Y.  397 ;  ftet  to  make  and  iseue  the  bonda,  and 
Cagwin  r.  Hcuicock,  84  N.  Y.  532,  nev'g  they  are  duly  eiecutod  and  delivered, 
22  Hun,  201;  Lyons  v.  Chamberlain,  then  aa  to  the  negotiability  of  the  bonds 
89  N.  Y.  578;  Ontario  v.  Hill,  99  N.  Y.  and  as  to  the  rule  that  a  subsequent 
324;  Brownell  v,  Greenwich,  114  N.  bona /iiJe  holder  for  value  is  not  bound 
Y.  618;  Hoag  v.  Greenwich,  133  N.  Y.  to  see  at  bis  peril  that  the  municipality 
162;  Venice  e.  Breed,  66  Barb.  (N.  Y.)  received  payment  for  the  bonds,  Aert 
697;  Potter  v.  Greenwich,  26  Hun  (N.  it,  tu  vie  wulerxtand  it,  no  differmct  of 
Y.),  326,  aff'd  92  N.  Y.  662 ;  People  o.  opinion  or  eonfliet  oj  decwUm  betioeen  Hit 
D^oe,  2  T.  ft  C.  (N.  Y.)  142.    See  also  court*  of  Ae  StaU  of  Ntw  York  taut  lh» 
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of  a  petition  for  an  issue  of  bonds,  or  the  requisite  ccmsent  by  the 
taxpayers  to  their  issue,  have  beeo  r^;arded  as  jwudictional  in  their 
nahire  and  always  open  to  inquiry,  notwithstanding  the  n^otiabil- 
ity  of  the  bonds,  or  recitab  therein,  or  th^  transfer  to  a  bona  fide 
h<^der.*  A  recital  in  a  municipal  bond  that  all  the  necessary  legal 
steps  and  proceedings  have  been  taken  to  comply  with  the  laws  under 
which  the  bonds  are  issued  does  not  estop  the  municipeli^  trom 
disputing  thdr  validity  for  jurisdictional  defects  even  in  the  hands 
of  bona  fide  holders.'  But  the  court  has  also  recognized  the  right 
of  the  le^lature  by  direct  enactment  to  confer  upon  the  obligations 
of  a  municipality  all  the  characteristics  of  negotiable  paper  without 
exception,  and  thus  to  bring  them  within  the  rules  of  protection 
devised  for  the  safety  of  innocent  holders.'  And  municipal  bonds 
in  the  usual  form,  where  there  is  no  want  of  jurisdiction  or  power 
to  issue,  have,  under  the  decisions  of  this  State,  the  charact^Tstics 
of  negotiable  paper.  Such  bonds  are  so  fer  invested  with  the  char- 
acter of  negotiability,  in  the  hands  of  bona  fide  holders,  as  to  render 
them  unassailable  on  any  ground  that  does  not  relate  to  the  authoi^ 
ity  for  dieir  issue,  and  if  there  be  any  element  of  fraud  or  irr^ular> 

eourtt  of  &e  VniUd  Statet.  There  is  a  cordance  with  the  atatut«  must  be  sup- 
difference  betneen  the  decisionB  ot  the  ported  by  evidence  to  show  tliat  the 
courts  of  the  State  of  New  York  and  statute  had  not  been  complied  with, 
those  of  the  United  States  on  questiona  Manhattan  Sav.  Inst.  v.  E^  Chester, 
such  u  were  involved  in  the  case  of  44  Hun  (N.  Y.),  537. 
Cagwiu  V.  Hancock,  supra,  84  N.  Y.  '  Stann  n.  Genoa,  23  N.  Y.  439, 
532,  and  similar  caaes.  The  Supreme  rev'g  29  Barb.  442;  Dodge  v.  Platte 
Court  of  the  United  States  holds  that  in  County,  82  N.  Y.  218,  iev[g  16  Hun, 
cases  like  Cagwin  v.  Hancock,  the  bona  285;  Craig  r.  Andes,  03  NT  Y.  405. 
fid«  holder  waa  not  bound  to  see  and  *  In  AlvoTd  v.  Sj^raeuae  Sav.  Bank, 
ascertain  at  his  peril,  whether  the  writ-  98  N.  Y.  £99,  the  s&tute  declared  that 
ten  consent  ot  the  t&xpayen  was  Ktven  all  the  bonda  iasued  on  behsJf  of  a  town 
as  prescribed  by  the  New  York  should  "be  valid  and  bindliw  upon  the 
statutes.  town  in  the  hands  of  bona  fide  holders." 

'  Horton  v.  Thompson,  71 N.  Y.  613 ;  It  also  made  provision  for  the  filing  of 
Caffwin  n.  Hancock,  84  N.  Y.  632 ;  Ciaig  the  evidence  showing  the  Tequisit«  oon- 
t>.  Andes,  93  N.Y.  405;  Strang  v.  Cook,  sent  of  the  taxpayers;  and  it  was  held 
47  Hun  (N.  Y.),  46.  Strildns  and  ex-  that  the  title  of  an  innocent  purchaser 
treme  instance  <rf  bonds  being  beld  void  of  the  bonds  issued  on  behalf  of  a  town 
in  hands  of  botut  fide  holders  lor  want  of  could  not  be  questioned.  In  Cheny 
an  allegation  (held  to  be  jurisdictional)  Creek  t>.  Baker,  123  N.  Y.  161,  the  eUt- 
in  the  petition  for  the  issue  of  the  bonds  ute  provided  that  non-compliance  with 
in  relation  to  the  doe  and  highway  tax.  any  condition  inserted  in  the  petition 
Hents  V.  Cook,  108  N.  Y.  504,  aff'd  should  not  in  any  manner  invaUdate 
Rich  V.  Menti,  134  U.  S.  632.  While  the  bonda.  The  petition  contained  a 
the  holders  must  show  that  the  juris-  condition  for  the  construction  of  tha 
dictional  requirements  of  the  statute  railroad  for  a  distance  of  about  12 
have  been  complied  with,  it  was  held,  miles.  While  the  court  considered  that 
in  an  action  upon  stolen  bonda  on  offer  a  substantial  compliance  had  been 
of  indemnity,  that  when  the  holder  has  made  with  all  that  was  intended  by  this 
made  out  a  prima  facie  case,  an  aver-  provision,  it  thought  that  a  departure 
ment  that  the  town  has  no  knowledge  from  it  would  not  invalidate  the  bonds 
whether  the  bonds  were  issued  in  ac-  in  the  hands  of  a  bmut  fide  holder. 
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ity  in  the  conduct  of  the  oDQcers  or  the  agents  of  the  muniapabty 
throu^  whom  the  bonds  passed  into  the  channels  of  business, 
it  b  not  chargeable  to  an  innocent  purchaser,  and  the  bonds  are 
not  subject  to  defences  based  upon  inadequacy  or  ^lure  of  the  con- 
sideration,' or  other  irr^ularities  which  do  not  affect  the  power 
to  make  and  issue  them.' 

It  may,  we  think,  reaaonably  be  questioned  whether  the  line  of 
decinons  in  New  York  shown  in  the  cases  cited  in  this  section  is 
applicable  to  or  would  be  applied  to  the  case  of  bonds  issued 
under  very  extensive  and  general  l^isl&tive  powers  to  the  amount 
of  hundreds  of  millioDS  of  dollars  for  sale  upon  the  public  markets 
as  a  means  of  raising  money  for  large  and  varied  public  and  muni- 
cipal improvements.  The  charter  and  legislative  authority  to 
the  d^  of  New  York  to  issue  such  bonds  clearly  existing,  the  true 

*  CStiEens' Sav.  B&nk  t>.  Greenbuish,  of  record.  In  BrovmM't  eaae,  supra, 
173  N.  Y.  215.  rev'g  60  App.  Div.  33S.  the  court,  in  holding  th&t  the  bonda 
In  this  CHW  tne  town  wa«  held  liable  sold  to  the  pluntifl  ^ter  Ha;  12,  1S71, 
though  it  had  in  fact  never  received  were  valid,  aaid  (Vonn,  J.,  114  N.  Y. 
payment  or  full  paTmeikt  for  the  bonda,  528):  "The  acta  of  the  commisaioDera, 
the  plaintiff  being  an  innocent  holder  as  to  all  matters  within  the  scope  of  the 
for  value,  a.  p.  Greeaburgh  v.  Inter,  authority  conferred  upon  them  by  the 
Trust  Ck).,  94  Fed.  Rep.  755.  See  ako  statute,  were  the  acta  of  the  town. 
Bank  of  Rome  v.  Rome  19  N.  Y.  20 ;  Gould  v.  Oneonta,  71  N.  Y.  298.  Hence, 
Oswego  (^ty  Sav.  Bank  v.  Board  of  irr^ularitieB  in  the  manner  in  which 
Education,  70  N.  Y.  App.  Div.  538,  ttie  commiasionerB  may  have  performed 
afTd  174  N.  Y.  515;  Brownell  v.  Greeu-  their  duties  cannot  affect  the  validity 
wich,  114  N.  Y.  618;  Solon  v.  Williams-  of  the  bonda  issued  in  the  hands  of  an 
buTgnSav.Bank,114N.  Y.  122;  (upra,  innocent  holder  for  value."  Solon  v. 
1911.  WilliamaburghSavingaBank,  114N.Y. 

■  Ontario  V.  Union  Bank  of  Ro-  122. 
Chester,  21  N.  Y.  Hiso.  770;    Cbenr        In  Hoag  t>.  Greenwich,  mtpro,  the 
Creek  v.  Becker,  18  N.  Y.  St.  Rep.  485,   opinion  of  this  court  was  delivered  by 
aff'd  123  N.  Y.  161.  FituA,  J.,  who  said  (p.  157) :  "  So  that 

The  diaUncHon  between  cases  where  we  enter  upon  our  connderation  of  the 
then  is  a  total  want  of  jurisdiction  on  caae  at  bar  under  very  different  circum- 
the  part  of  the  Commissioneia  repre-  stances  from  those  which  have  dictated 
sentmgthetown,  and,  therefore,  where  the  drift  of  our  earUer  deciaions.  In 
the  Conunissionen  stand  in  no  relation  moat  of  them  the  difficulties  encoun- 
whatever  to  the  town  in  respect  to  the  tered  were  vital  because  they  struck  at 
bonds  which  they  undertake  to  execute  the  original  and  primai;  authority  to 
and  sell,  and  cases  where  the  defence  to  borrow  the  mone^  or  incur  the  munid- 
the  bonds  of  the  muntd^pality  is  on  palobligation, wluleherethatauthority 
other  grounds  than  the  juriscuctionaJ  is  fully  establiahed,  and  narrows  the 
defect  of  want  of  taxpayers'  consent,  inquiry  to  an  alleged  mistake  or  error 
appears  in  the  casea  of  Brownell  v.  in  its  execution."  s.  p.  CStiiens'  Sav. 
Greenwich,  114  N.  Y.  518,  and  Hoag  v.  Bank  v.  Greenburgh,  173  N.  Y.  215, 
Qreenwiob,  133  N.  Y.  152.  In  these  reviewing  the  cases. 
twocasestheTown  of  Greenwich,  under  In  Calhoun  v.  Delhi  A  M.  R.  Co.,  28 
the  bonding  act  of  1869,  decided  to  Hun  (N.  Y.),  379,  it  was  held  that  oo- 
isBue  town  bonds  in  aid  of  a  nulroad.  tjuiesence  bj'  a  town  and  its  taxpayers 
The  county  judge  duly  adjudged,  do-  in  the  validity  of  iti  bonds,  amounting 
termined  and  orderecf  that  the  peti-  to  an  actual  adoption  of  them  as  the 
tioners  represented  a  majority  of  the  legal  acts  of  the  town,  estopped  the 
taxpayers  and  taxable  property  of  the  town  and  ita  taxpayers  from  question- 
town,  and  that  judgment  was  entered  ing  the  regularity  of  the  issue. 
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view  could  seem  to  be  that  tiuy  are  commerdal  securities  in  the 
fullest  sense  of  the  law  merchant  with  all  of  the  presumptions  and 
attributes  that  pertain  to  negotiable  pap^.  And  such  b  beyond 
question  the  general  and  commercial  understanding,  and  such  we 
think  ought  to  be  and  is  the  l^al  status  of  such  securities.' 

'  What "  ntgottabmtff"  mtaiu.  Itia  oided  b^  the  courta  that,  beoaiue  a 
important  to  beBrinmind  what  "ne^  munidpality  keeps  records,  its  bonds 
tiabilit;"  meatis  taA  imidiea.  It  in-  an  tb^«foM  uon-necotUUe,  and  that 
cludea,  especially  and  chiefljr,  that  the  eveiy  purohaser  of  tne  bonos  must  so 
bona  fide  bolder  is  not  bound  to  see  and  consult  the  records  and  aatitfjr 
whether  or  not  the  maker  of  the  instni-  himself,  at  hia  peril,  that  the  bonds 
ment  moeived  any  consideration  or  full  have  been  paid  for. 
eonndeiation  theiefor,  and  that  mich  But  the  utter  impracticability  of  a 
a  holder  is  not  subject  to  any  defenoos,  purchaser's  making  such  an  investiga- 
le^  or  equitable,  of  which  be  has  no  tion  is  apparent  from  even  a  slight 
notice.  It  is  well-settled  law,  for  ex-  considention  of  the  subject.  New 
tunple,  that  it  is  no  defence,  as  acainst  York  City  has  oubrtanding  to-day 
a  bona  fide  holder  of  negotiable  inr  bonds  aggregating  about  1300,000,000, 
strumente,  that  the  maker  of  the  not  counting  those  in  the  sinking  funds, 
instruments  may  not  have  received  These  bonds  have  been  issued  at  vari- 
oonaideration  therefor.  If  the  rule  ous  periods,  some  of  them,  twenty, 
were  otherwise,  then  everv  purchaser  thirty,  and  forty  years  prior  to  this 
of  a  negotiable  municipal  bond,  as,  date.  Suppose  any  purchaser  in  the 
for  example,  bonds  of  the  cities  of  New  open  market,  of  one  of  these  bonds 
Yoric,  or  Buffalo,  or  Albany,  or  any  were  to  go  to  the  comptroller  of  New 
other  of  the  numerous  municipah-  York  City,  and  say,  "I  should  like  to 
ties  in  a  State,  would  be  obhged  at  know  whether  or  not  the  city  received 
hia  peril,  and  at  all  haiards,  to  ascer-  full  payment  for  this  bond."  He 
tain  for  himself  whether  or  not  the  would  be  laughed  at  for  bis  trouble, 
municipality  issuing  the  bond  had  re-  But  suppose  every  purchaser  of  these 
ceived  full  payment  therefor,  and  this  1300,000,000  bonds  la  obliged  to  go  to 
would  be  true  not  only  of  the  first  pur-  the  officers  of  the  city  of  New  York  to 
chaser  of  the  bond  from  the  munici-  inquire  whether  or  not  the  city  received 
pality,  but  of  all  subsequent  purchasers,  payment  for  the  bonds  which  he  pro- 
however  remote,  and  for  all  the  time  poses  to  purchase.  To  investigate  this 
that  the  bonds  would  be  outstanding,  matter^  even  on  the  books  of  the  mu- 
Thus,  for  example,  a  purchaser  of  a  nicipality  (supposiDK  the  books  were 
New  York  Gty  bond,  twenty-five  or  reasonably  accessible),  would  require 
thirty  or  fort^  years  aft«r  its  issuance,  a  force  of  officers  wluch  no  city  pro- 
would  be  obliged  at  his  peril  to  inquire  vides,  and  which  it  is  wholly,  utteriy 
and  ascertain  whether  or  not  the  city,  impracticable  for  any  city  to  provide. 
twenty-five  or  thirty  or  forty  years  But  if  we  go  a  step  further,  and  say 
before,  had  received  full  payment  for  that  each  purchaaer  of  bonds  from  a 
its  bond,  and  in  making  such  inquiry  municipality  must  ascertain  at  his 
and  investigation,  such purchasermust,  peril  and  at  all  hazards  that  the  mu- 
at  his  peril,  ascertain  (ne  lad  ittetf.  It  nicipality  received  payment  for  the 
would  not  do  for  him  to  rely  upcm  the  bonds,  then  the  purchaser  would  not 
records  of  the  municipality,  even  if  be  entitied  to  rely  upon  what  appears 
these  were  accessible  to  him  after  such  upon  any  rooord,  for  no  statute  makes 
leiwth  of  time,  but  he  must  assure  him-  the  records  conclusive  evidence  of  the 
sell  that  such  records  were  true,  and  tec^pt  of  the  purchase  money. 
correctly  stated  the  facta.  An  officer  Such  an  impracticable  condition  of 
who  would  violate  his  duty  as  to  a  sale  aSiun  with  reference  to  the  issuance 
mi^t  mdily  make  a  false  record.  If  of  municipal  bonds  and  to  the  duty  of 
a  purchaser  consulted  the  records,  and  the  purohasers  of  municipal  bonds 
the  records  were  tain,  that  would  not  in  the  open  market  and  for  value  and 
protect  him  in  the  almence  of  a  statute  without  noticej  to  see  whether  or  not 
>n*lr'ng  such  record  conclusive  evidence  the  munidpahty  originally  received 
of  the  truth  of  the  facts,  and  no  such  payment  therefor,  does  not  exist, 
statute  exists.    It  has  not  yet  been  do-  Under  the  principle  of  the  negotUir- 
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§  957.  IstonMl  b7  BMltala;  Snto  In  HluoaiL  —  Tlie  doctrine 
of  the  Supreme  Court  of  the  United  States  with  tefeimce  to  the 
binding  effect  of  recitals  in  a  n^otiable  municipal  bond  is  rejected 
in  this  State  in  its  entirety.  It  has  been  declared  by  the  Supreme 
Court  of  Missouri  that  whatever  the  doctrine  is  in  other  jurisdictions, 
in  that  State  the  rule  is  that  mere  sdf-^erving  tiarraiiont  in  muuici- 
pel  bonds  attesting  thor  own  validity,  or  reciting  their  issuance 
in  compliance  with  conditions  precedent  created  by  law,  estop  no 
one  and  bar  no  road  to  the  investigation  of  their  legality.'  It  is 
not  the  rule  in  this  State  that  a  municipal  corporation  is,  as  against 
a  purchaser  for  value  without  notice  before  maturity,  estopped  by 
recitals  in  the  bonds  to  deny  that  the  requirements  of  the  law  were 
complied  with  in  their  issuance.  As  to  all  essential  facts  one  can- 
not claim  to  have  been  misled  to  his  disadvantage  by  trusting  to 
tttlae  recitals,  if  he  has  nc^ected  to  examine  the  public  records 
which  would  have  shown  him  the  truth.* 

bUUif  of  irulmmenta,  when  a  munici'  previous  dedmona  of  that  State  an 
l^ty  baa  completed  the  faetum  of  the  reviewed  hy  Voriu,  J.,  who  titot 
iDstrument — that  is,  baa  ngned,  sealed,  stated  the  conclusion  of  the  court: 
and  delivered  it  —  and  it  haa  paaaed  "I  think  in  all  cases  whete  the  band 
into  the  market  and  into  the  haJids  of  or  other  instrument  putports  to  have 
a  bona  fide  purchaser^  the  inatnimeiit  been  issued  by  del^ated  power,  .  .  . 
itself  is  the  conclusive  evidence,  in  it  devolves  on  the  pUuntiff  to  show 
favor  of  such  bona  fide  hcdder,  that  the  that  the  power  has  been  confeiTed 
city  has  received  consideration  for  the  before  he  can  recover.  .  .  .  The  plain- 
instrument,  and  is  liable  to  pay  it  ac-  tiff  seems  to  have  relied  upon  the  re- 
cording to  its  terms.  One  of  the  dtala  made  in  the  bonds,  and  also 
fundamental  and  abaolutely  essential  u[>on  the  record  of  the  order  for  the 
features  of  negotiability  is  that  the  printai^  of  the  bonds  made  by  the 
bona  fide  holder  for  value  is  not  bound  trustees  of  the  town.  I  have  aueady 
to  see  whether  the  maker  of  the  in-  stated  that  1  do  not  think  that  these 
Btrument  received  consideration  there-  recitals  are  sufficient  evidence  to  Knd 
for.  Take  out  that  element  of  n^otia-  the  defendant  or  to  show  that  the 
biiity,  and  little  else  of  value  remains,  power  existed  in  the  trustees  to  issue 
The  advantaces  to  the  nnmicipalities,  the  bonds."  In  Heard  v.  Calhoun 
as  wen  as  to  tne  investini;  public,  of  the  School  Dist.,  45  Ho.  App.  660, 
existence  of  n^otJable  bonds,  are  ob-  Smith,  P.  J.,  after  reviewing  the  de- 
vious. Such  bonds  bring  in  the  ciaions  of  the  Supnsme  Court  erf  His- 
market  a  higher  price,  and  enable  the  souii,  said;  "It  is  thus  seen  that  the 
municipalities  to  borrow  money  at  a  rule  which  now  obtains  in  this  State 
lower  rate  of  interest.  That,  pre-  is  that  the  recitals  in  a  bond  of  the 
sumably,  is  the  reason  why,  under  the  class  to  which  that  sued  on  belong, 
iHpslation  and  decisions  of  the  State  are  neither  prima  fade  nor  conclusive 
of  New  York,  bonds  of  municipalities  evidence  of  the  required  autbuity  to 
are  negotiable.  issue  the  same.    These  recitals  in  the 

>  Evans  v.  HcFariand,  186  Mo.  703,  bond   of   themselves   prove    nothing. 

720.  The  bond,  it  seems,  would  be  just  as 

■  Thombuig  V.  School  IHst,    175  valid  without  them.    They  do  not  dis- 

Mo.    12,    23;     Catron    v.    LaFayette  pense  with  the  necessity  of  proving 

County,  106  Ho.  656,  667;    Smith  v.  what  they  redte  when  an  action  is 

Clark  County,  54  Bio.  68;    State  c.  brought  on  the  bond."    In  Thomburg 

Greene  County,  54  Ho.  540.     In  Car-  v.    School    Dist.,    175   Ho.    24,    Fol- 

penter  V.  Lathrop,  51  Ho.  483,  the  Bub-  liant,   J.,   quoted  thia  language  and 

ject  is  discussed  at  length,  and  the  said:    "That  is  a  correct  conclunon 
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§  958  (553).  a«aeral  Basalt  itatsd.  —  It  may  be  remarked  in 
conclusion,  that  this  general  survey  of  the  adjvdicatuma  shows  some 
difference  of  judicial  opinion  (chiefly  in  cases  involving  the  rights  of 
innocent  holders  of  negotiable  municipal  securities)  respecting  the 
evidence  of  compliance  with  conditions  precedent,  and  as  to  what 
will  estop  the  municipality  from  shoning  non-compliance  in  fact 
with  such  conditions.  Yet,  aside  from  these  differences,  the  courts 
all  agree  that  such  a  corporation  may  successfully  defend  against  the 
bonds  in  whosesoever  hands  they  may  be,  if  its  officers  or  agents, 
who  assume  to  issue  them,  had,  in  the  sense  already  explained,  no 
legislative  yower  to  do  so.'  Ilie  officers  of  such  corporations  have 
no  general  power  behind  them,  and  have  no  authority  except  such 
as  the  l^slature  confers.  If  the  statute  authorizes  such  a  corpor- 
ation to  issue  its  bonds  otdy  when  the  measure  is  sanctioned  by  a 
majoHty  of  the  voters,  bonds  issued  without  such  a  sanction  (either 
in  fact  or  according  to  the  decision  of  authorized  officers,  or  some 

on  the  adjudicatiotiH  in  this  State,  world  at  a  lower  iitterest  basis  than 
What  the  law  requires  to  be  done  in  almost  any  other  city  in  the  Union  T 
order  to  confer  authority  on  the  board  See  Ktpra,  f  958. 

of  directors  for  the  school  district  to  '  Ante,  chap.  viii.  }  323.  The  pro- 
issue  bonds,  must,  in  order  to  make  vimons  of  a  railnwd  charter  made  it 
out  the  plaintiff's  case,  be  shown  to  be  lawful  for  certain  counties  to  subscribe 
done  by  evidence  other  than  recitals  stock  on  a  majority  vot«,  and,  on  such 
on  the  face  of  the  bonda,  and  if  the  vote  bdng  had,  made  it  the  duty  of  the 
law  requires  a  record  of  the  facts  to  be  county  commissionerB  lo  subscribe  for 
kept,  the  record  is  the  beet  evidence  of  stock,  and  issue  bonds  therefor.  Ac- 
the  facts,  and  primarily  none  other  is  cotdingly  a  vote  was  had,  resulting  in 
admissible."  favor  of  a  subscription^  after  the  vote. 

We  venture,  with  all  due  respect  to  but  before  the  subscription  was  actually 
this  learned  court,  to  observe  that  these  made  and  the  bonds  issued,  counties 
rules  practically  destroy  tbe  negtAiMe  were  prohibited  by  law  from  subscrib- 
character  of  the  instruments,  since  they  ing  for  stock,  unless  paid  for  in  cash. 
require  every  purchaser  to  consult  the  It  was  held  that  the  power  to  sub- 
records  and  ascertain  at  his  peril,  by  scribe  and  the  vote  did  not  constitute 
independent  inquiry  and  decisioa,  a  contract  within  the  meaning  of  the 
whether  conditions  precedent  have  clause  of  the  Constitution  making  con- 
been  complied  with.  An  act  authorii-  tracts  inviolable;  that  until  the  sub- 
in^  a  citv  to  issue  and  sell  neg^^able  scription  was  actually  made  the  contract 
hands,  and  at  the  same  time  saying  to  was  unexecuted  \  and  that  bonds  thus 
the  purchaser,  "You  buy  at  your  peril  issued  were  void,  even  in  the  hands  of 
unless  you  consult  the  records,  and  innocent  holdeiB  for  value.  Aspinwall 
unless  they  show  evei;  material  step  v.  Daviess  Co.  Com'rs,  22  How.  (U.  S.) 
to  be  regular  notwithstanding  the  364;  Eddy  v.  People,  127  III.  428;ant«, 
deci^on  and  recitals  of  the  officers  SI  14;  Ifcrsh  v.  Fulton  County,  10 
entrusted  with  the  execution  of  the  Wall.  (U.  S.)  676;  Hayes  v.  HoUy 
power,"  would  be  seriously  to  clog,  if  Springs,  114  TJ.  S.  120;  Herchaots' 
not  to  thwart,  the  purpose  of  confemng  Exch.  Nat.  Bank  v.  Bergen  County, 
the  power,  and  to  depreciate  the  sala-  115  U.  S.  384,  where  a  bcma  ;1<je  holder, 
bility  and  market  value  of  the  securi~  for  value,  of  bonds,  containing  no  re- 
ties.  If  this  were  understood  to  be  the  citals,  issued  in  excess  of  the  number 
law  of  this  country,  could  St.  Louis  authorized  by  law,  and  as  security  for 
sell,  as  she  has  done  for  years,  ber  a  personal  debt  <rf  an  officer,  was  held 
bonds  for  municipal  and  public  im-  to  have  no  claim  upon  the  county 
provements    in    the   markets   of   the  whose  bonds  they  purported  to  be. 
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authorized  body  or  tribunal),  oi  when  voted  to  ooe  corpomtioD  and 
without  authority  of  law  issued  to  another,  are  void,  into  whoaeso- 
evea-  hands  they  may  come,'  unless  in  cases  where  the  bona  fide 
holder  for  value  is  protected  by  reciiaU  in  the  bonds,  as  shown  in 
this  chapter.  This  is  the  sound  and  true  rule  of  law  on  this  sub- 
ject, and  the  one  which  has  had  the  uniform  approval  of  the 
State  courts  in  this  country,  and  it  has  also  received  the  hi^ 
sanction  of  the  Supreme  Court  of  the  United  States.'  The  distinc- 
tion, however,  must  be  remembered,  between  want  of  statutory  power 
to  issue  the  bonds  and  irregularities  in  the  exercise  of  the  power, 
which  hitter  are  unavailing  against  the  bona  fde  holder  of  the  bonds 
vrith  the  usual  redtab,  without  notice  of  the  irregularity. 

§  959  (554).     Defsncsi ;  WalvBi  of  &T«siilHitiM  in  Itnu  of  Booda, 

Ac.  —  Defences  grounded  on  corporate  n^lect,  or  technical  in  their 
nature,  are  not  favored  wh^i  the  bonds  are  in  innocent  hands.'  The 

*  Ante,  chap.  viiL  f  323;  tupra,  each  case  the  peTson  deolmg  with  the 
Sf  922,  946.  a^ent,  knowins  that  he  acto  only  by 

'  Harah  v.  Fulton  County,  10  Wall,  virtue  of  a  delegated  power,  must,  at 
676.  Speaking  of  this  subject,  Mr.  his  peril,  lee  that  the  paper  on  which 
Justice  Fidd,  m  the  case  just  dted,  he  reliee  cornea  within  toe  power  under 
deliverins  the  opinion  of  the  court,  which  the  agent  acts.  Ana  this  applies 
says:  "But  it  is  earnestly  contended  to  every  person  who  takes  the  paper 
that  the  plaintiff  was  an  innocent  pur-  afterwards ;  for  it  is  to  be  kept  in  mind 
chaser  of  the  Iwads,  without  notice  of  that  the  protection  which  conunercial 
their  invalidity.  If  such  were  the  fact,  usage  throws  around  n^otiable  paper 
we  do  not  perceive  how  it  could  affect  cannot  be  used  to  establish  the  author- 
the  liability  of  the  county  of  Fulton,  ity  by  which  it  was  originally  isBUed.'" 
This  is  not  a  case  where  the  party  exe-  And  m  this  case  the  bonds  of  the  county 
cuting  the  instruments  possessed  a  of  Fulton,  thou|;h  negotiable  in  form, 
(nnerol  capacity  to  contract,  and  where  and  not  disclosing  or  reciting  their 
the  instruments  might,  for  such  reason,  purpose  or  origin,  weie  held  void,  in 
be  taken  without  special  inquiry  into  the  hands  of  bona  fide  holders,  for  wont 
th^r  vaUdity.  It  Is  a  case  where  the  of  authority  in  the  county  to  issue 
power  to  contract  never  existed;  where  themj  having  been  voted  to  one  cor- 
the  instruments  might,  with  equal  au-  poration  and  delivered  (according  to 
tbority,  have  been  issued  by  any  other  the  view  of  the  court)  to  another  and 
citizen  of  the  county.  It  is  a  case,  too,  distinct  corporation.  See  also  I<ewis 
where  the  holder  was  bound  to  look  to  v.  Barilour  Co.  Com'n,  3  Fed.  Rep. 
the  action  of  the  officers  of  the  county,  lei ;  a.  c.  105  U.  S.  739;  «upra,  j}  919, 
and  ascertain  whether  the  law  had  922,  note;  eupra,  {  909.  See  Society 
been  so  far  followed  by  them  as  to  ju»-  for  Savings  v.  New  London,  29  Conn. 
tify  the  issue  of  the  bonds.  The  au-  174;  compare  People  p.  Mead,  36N.Y. 
thority  to  contract  must  exist  before  224;  Adsjns  v.  Mempliis  &.  M.  R.  Co., 
any  protection  as  innocent  purchaser  2  Coldw.  (Tenn.)  645;  Lynde  «.  Win- 
con  be  claimed  by  the  holder.  This  is  nebago  County,  18  Wall.  (U.  S.)  8; 
the  law  even  as  respects  commercial  Steines  v.  Fianklin  County,  48  Ho. 
paper,  alleged  Ut  have  been  issued  167;  Livingston  County  v.  Wdder, 
under  a  dd^ated  authority,  and  is  64  HI.  437;  Burr  o.  Carbondale,  76  DL 
stated  in  the  cose  of  Floyd  Accept-  455. 

ances,  7  Wall.  (TJ.  S.)  666.  In  speakuig  •  Haddox  v.  Graham,  2  Met.  (Ky.) 
of  notes  and  bills  issued  or  accepted  by  56 ;  Commonwealth  t>.  Fittsbuigh,  43 
an  agent,  acting  under  a  general  or  Pa.  St.  391;  San  Antonio  v.  Lone,  33 
special  power,  the  court   says:     'In  Tex.  405. 
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issue  of  the  bonds  raises  a  presumption  that  conditioDs  precedent 
imposed  by  ordinance,  have  been  complied  with  or  waived.'  This  is 
is  certainly  so  where  the  bonds  recite  in  substance  that  they  are 
issued  under  and  pursuant  to  the  enabling  act 

§  960  (555).  Where  Lost  or  Stolen.  —  Having  stated  the  law 
of  municipal  bonds,  it  may  be  useful  to  give  a  synopsis  of  the  princi- 
ples applicable  to  negotiable  securities,  including  such  bonds,  wketi 
lost  or  stolen. 

A  negotiable  bond  stolen  and  its  number  altered  by  the  thief  has 
been  held  to  be  good  in  the  hands  of  a  bona  fide  holder,  who  pur- 
chased it  for  value.'    Negotiable  bonds  or  coupons,  although  stolen, 

>  CommoDwefklth  v.  Pittsbuish,  counteisign  the  bonds  is  a  mere  defect 
tupra;  Gilchrist  v.  Little  Rock,  1  Dil-  in  the  execution  of  them,  which  a  court 
Ion  C.  C.  261 ;  Danielly  v.  Cabaniss,  52  of  equity  would,  in  the  absence  of  a 
Ga.  211;    Black  v.  Cohen,  lb.  621.  remedy  at  law,  ordinaiili^  supply,  and 

The  Supreme  Court  of  tbe  United  that  an  injunction  restraining  the  col- 
States  has  neld,  in  an  action  on  negoti-  lection  of  taxes  for  the  payment  of 
able  bonds  issued  by  a  public  corpora-  such  bonds  should  not  be  allowed. 
tion,  that  where  the  defendant  has  Breeie,  C.  J.,  and  MeAUiater,  J.,  dis- 
shown  fratid  in  ihe  ori^n  or  iTKepHon  senting.  Melvin  v.  Lisenby,  72  111.  63. 
of  the  instruments,  this  will  throw  upon  Township  RaUroad  Aid  Act  of  Mia- 
the  holder  the  burden  of  showing  tnat  touri  held  uneonttUutional.  Webb  «. 
he  gave  value  for  them  before  maturity.  Lafayette  Co.,  67  Mo.  363;  Ranney  v. 
Snutb  V.  Sac  County,  11  WaU.  139,  Bader,  67  Ho.  476;  State  v.  Brassfield, 
Clifford,  J.,  dissenting;  Montclair  ti.  67  Mo.  331.  But  the  Federal  courts, 
Ramsdell,  107  U.  S.  147;  Pana  0.  as  to  bonds  prtmaudy  issued,  lefuaed 
Bowler,  107  U.  S.  529,  542;  wnpra,  to  foUow  the  Stote  Court  decisions. 
i  931 .  Foote  V.  Johnson  County,  5  Dillon  C.  C. 

When  rpeeial  authority  to  borrow  R.  208 ;  Douglass  t>.  nke  County,  101 
money  or  to  subscribe  to  the  stock  of  a  U.  8.  677.  The  law  of  New  York  in- 
railrtrad  company  will  impliedly  repeal  tended  to  le^faliie  the  acts  of  commis- 
txisting  charier  limilatiom  upon  the  sioners  to  aid  railways  was  declared 
amount  of  indebtedness  that  may  be  unconstitutional.  Horton  v,  Thomp- 
coQtracted  by  a  municipality,  or  upon  son,  71  N.  Y.  513.  The  Supreme  Court 
the  rate  of  taxation.  See  Amey  v.  of  the  United  Stat«s  declined  to  follow 
Allegheny  City,  24  How.  364;  Buti  v.  the  niliiiK  in  Hortcn  o.  Thompson, 
Muscatine,  8  Wall.  575;  ante,  f  322,  tupruj  and  it  held  the  aame  act  to  be 
and  cases  there  cited.  constitutional  and  the  bonds  in  ques- 

Mode  of  enforcing  payment  of  mu-  tion  to  be  validated  byit.  Thompson 
nicipal  bonds.  See  chapter  on  Mjanda-  v.  Perrine.  103  U.  8.  806.  See  tupra, 
mus,  pott.  The  authonty  to  levy  and  \  948;  index,  Curative  Acta. 
collect  special  taxes  to  pay  bonds  au-  *  Elisabeth  v.  Force,  29  N.  J.  Eq. 
thoriied  to  be  issued  cannot  be  with-  687;  Birdsall  v.  Russell,  29  N.  Y.  220; 
drawn  or  repealed  by  the  legislature  Conmionwealth  v.  Em.  Indus.  Savings 
to  the  prejuaice  of  the  holder  of  such  Bank,  98  Mass.  12;  Diamond  v.  Law- 
bonda.  Von  Hoffman  ».  Quincy,  4  rence  Co.,  37  Pa.  St.  353;  Crosby  v. 
.  Wall.  635;  ante,  chap,  iv.;  poa,  New  London,  W.  &  P.  R.  Co.,  2fi 
cliap.  xxix.  Where  bonds  of  a  county  Conn.  121;  Hyers  «.  York  &  C.  R. 
are  legally  authoriied  to  be  issued  by  Co.,  43  Me.  362;  Clark  v.  Janesville,  1 
a  vote  of  the  people,  and,  by  the  law  Biss.  98;  Morgan  v.  Unit«d  States,  113 
authorizing  the  vote,  it  is  provided  that  U.  8.  476  (reversing  a.  c.  18  Court  of 
the  bonds  shall  be  executed  by  certain  Claims  Rep.  386),  where  alteration  of 
officers,  and  countersigned  by  the  numbers  in  stolen  bonds  is  one  of  the 
treasurer  of  the  county,  it  was  held,  facts  stated,  and  where  the  court,  while 
that  the  omissioii  of  tbe  treasurer  to  not  directly   passmg  upon  tbe  legal 
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usual  course  of  business,  before  maturity  and  without  notice.*  If, 
however,  a  bond  b  stolen  before  it  has  been  issued  by  the  muni- 
cipal  authorities,  it  has  no  l^al  inception,  and  it  is  inoperative  even 
in  the  hands  of  a  bona  fide  purchaser  for  value.'  And  if  the  instru- 
ment is  incomplete,  as  if  any  essential  part  is  left  in  blank,  and  is 
afterwards  filled  up  by  the  thief,  or  holder  under  the  thief,  no  re> 
covery  can  be  had ;  as,  where  in  an  incomplete  instrument  the  place 
of  payment  was  left  in  blank,  and,  before  it  was  filled  up  by  the  auth- 
orized officer,  the  bonds  were  stolen.*  A  bmui  fide  holder  of  such 
an  instrument  cannot,  by  inserting  the  name  of  a  place  in  the  blank, 
recover  its  value.*  Where  the  corporate  seal  of  die  obligor  and  the 
indorsement  of  the  trustees  were  both  wantbg  when  the  bonds 
were  stolen,  and  these  were  subsequently  forged,  and  in  that  con- 
dition came  into  the  plaintiff's  hands,  the  company  was  not  liable.' 
As  a  bond  takes  effect  from  its  delivery,  it  is  presumed  that  a  blank 
as  to  the  date  in  an  instrument  otherwise  complete  and  duly  delivered 
would  not  effect  a  recovery."  The  insertion  by  the  thief  of  the  name 
of  the  payee  in  the  blank  left  for  that  purpose  when  the  bond  was 
issued  and  delivered  is  not  such  an  alteration  as  will  avoid  the  bond.' 
The  fact  of  the  bond,  otherwise  negotiable,  not  being  payable  to 
a  particular  person,  does  not  render  it  non-negotiable.'  If  overdue 
bonds  or  coupons  are  stolen  and  then  come  into  a  bona  fide  holder's 
bands,  he  cannot  collect  their  amount.*  Coupons  have  been  held 
to  be  entitled  to  three  days'  grace,  so  that  a  purchaser,  after  the  time 
specified  for  payment,  but  before  the  expiration  of  the  days  of  gtace, 

effect  of  such  alteration,  BustaJned  the  stolen.     Branch  v.  Cotn're  of  Binldng 

title  of  bona  fide  purchasers  for  value  Fund,  80  Va.  427.     But  see  RockviUe 

and  without  notice  of  the  alteration;  Nat.  Bank  v.  Citisens'  Gaslisht  Co.,  72 

Brown,  Riley  &  Co.  v.  United  States,  20  Conn.  676;  Ehrlich  v.  Jennings,  78  d. 

Court  of  Claims  Rep.  416,  construing  Car.  269;  68  S.  E.  Rep.  922. 

opinion  of  Supreme  Court  on  this  point         '  Ledwich  e.  McKinn,  53  N.  Y.  307; 

in  the  case  of  Morgan  _t>.  United  States,  Jackson  v.  Vicksburg,  S.  ft  T.  R.  Co., 

aupra;    Jones  on  Railroad  Securities,  2  Woods,  141. 

S  216;  Wylie  p.  Mo.  Pac.  Ry.  Co.,  U.  S.         *  lb. 

Cireuit  Court,  8.  D.  N.  Y.  MSS.    Com-        •  Maas  r.  Misaouri,  K  AT.  Ry.  Co., 

pare  SuSeU  v.  Bank  of  England, »  Q.  B.  11  Hun  (N.  Y.),  8. 

D.  555.  *  Pierce  o.  Richardson,  37  N.  H.  306 ; 

'  Evertson  p.  Nat.  Bank  of  Newport,  Bills  r.  Stanton,  69  111,  51. 
66N.Y.14;  Stater.  Wells,  15Cal.338;         '  Boyd  c.  Kennedy,  38  N.  J.  L.  146; 

Spooner  v.  Holmes,    102  Mass.   503;  Dutchess  Co.  Ins.  Co.  v.  Hatchfleld,  1 

ftlanhattan  Sav.  Inst.  v.  N.  Y.  Exch.  Hun  (N.  Y.),  675. 
Bank,  170  N.  Y.  58,  aff'K  63  N.  Y-  App.        '  Smith  ».  Clark  County,  54  Mo.  68; 

Div.   635;   Ehrlich  v.  Jennings,  78  S.  Manhattan  Sav.  Inst.  v.  N.  Y.  Bxch. 

Car.  269;  58  S.  E,  Rep.  922.  Bank,  170  N.  Y.  68,  aff'g  63  N.  Y.  App. 

I      '  Oermania  Sav.  Bfuik  v.  Suspenmon  Div.  636. 

Bridge,  73  Hun  (N.  Y.),  590.  The  same        •  Arents  v.  Commonwealth,  18  Gratt. 

rule  applies  where  bonds  which  have  (Va.)  760;    Vermilye  v.  Adams  Exp. 

been  redeemed  and  extinguished  are  Co.,  21  Wall.  13S. 
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of  the  theft  by  publication  will  not  of  itself  deprive  the  bona  fide 
holder  of  his  ri^t  to  recover.'  Mtet  actual  service  of  such  Dotice, 
bankers  and  brokers  should  retain  a  memorandum  in  order  to  iden- 
tify stolen  bonds  if  presented.' 

}  961.  V(dd  Bondi;  Aettona  to  rMOVor  Oontiduatlon.  —  If  a 
municipal  corporation  sells  and  disposes  of  negotiable  instruments 
purporting  to  be  bonds,  the  transaction  is  a  loan  to  the  munici- 
cipaUty.  Hie  municipahty  is  in  the  market  as  a  borrower  and  re- 
ceives the  money  in  that  character,  notwithstanding  the  transaction 
assumes  the  form  of  a  sale  of  its  securities.*  If  it  has  power  to  bor- 
row money  or  to  incur  debt  for  the  purposes  for  which  the  bonds 
are  issued,  and  the  ground  of  invalidity  urged  against  the  bonds 
is  that  the  city  had  no  power  to  issue  bonds  which  are  negotiable 
in  form,  or  tluit  it  had  not  authority  to  make  bonds  payable  in  the 
form  and  manner  adopted,  the  transaction  resulting  in  the  transfer 
of  the  consideration  for  the  issue  jueiifies  a  recovery  against  the 
municipality  as  for  money  of  the  plaintiff  had  and  received  by  it.* 

'  Evertson  f.  National  Bank  of  New-  wood,  130  Fed.  Rep.  410;  School  Oty 

port,  flON.  Y.  14;   Areata  v.  Common-  of  Rushville  v.  Hayee,   162  Ind.   193; 

wealth,  18  Grett.  (Va.)  750  (^hold*  that  Sioux  City  v.  Weare,  59    Iowa,   95; 

there  ia  no  grace).  Brown  v.  Atchison,  39  Kan.  37 ;  State 

■  Seybel  v.  Nat.  Cur.  Bai^  54  N.  Y.  v.  Dickerman,  16  Hont  278;  Hoag  v. 
288;   Murray  B.  Lardner,  2  Wall.  110.  Greenwich,  133  N.  Y.   152;    St.  Paul 

■  Vermilye  v.  Adama  Exp.  Co.,  21  People's  Bank  v.  School  Dist.,  3  N.  Dak. 
Wall.  13S.  Mere  omigsioa  to  look  for  496,  500;  Ampt  v.  Cincinnati,  3  Ohio 
such  notice  seveisl  months  after  publi-  N.  c,  184 ;  IdvingBton  v.  School  Dist., 
cation  is  no  proof  of  maia  fides.  Ra-  11  S.  Dak.  ISO;  Paul  t>.  Kenosha,  22 
phael  V.  Bank  of  England,  17  C-  B.  181.  Wis.  2Bfi. 

See  FieatODv.  HaU,23Gratt.  (Va.)60D;  Although  some  of  the  authoritiM 
also  see  elaborate  note  by  Mr.  Stewart  tated  alxive  seem  to  hold  that  the  in- 
to Elisabeth  v.  Force,  in  29  N.  J.  Eq.  valid  bonds  may  be  sued  on  u  oidinaiy 
587,  reversing  a.  c.  28  N.  J.  Ekj.  403.  evidences  of  indebtedneae,  it  ia  said  in 

*  Louisiana  Qty  ».  Wood,  102  U.  S.  Dodge  v.  Memphis,  51  Fed.  Rep.  165, 
294,  298;  a.  c.  6  Dillon  C.  C.  R.  122;  that  the  action  cannot  be  sustained  on 
Hoiwt).  Greenwich,  I33N.Y.  162, 159;  that  ground,  and  that  suit  must  be 
See  Ijidez,  Assampmt;  Action  and  Lia-  brought  on  the  implied  promise  which 
biHty;  Contraets.  the  law  raises  to  pay  the  value  of  that 

•  Louisiana  aty  v.  Wood,  102  U.  8.  which  the  municipality  has  received, 
274;  S.C.  5  Dillon  C.  C.  R  122;  com-  but  has  in  fact  not  paid  for,  because  the 
paie  Cause  v.  Clarksville,  5  Dillon  C.  C.  eecuiitics  issued  in  pretended  payment 
R.  165 ;  Read  n.  Plattamouth,  107  U.  S.  were  void.  It  was  accordhigly  lield 
568,  675;  Doiian  v.  Shreveport,  28  Fed.  that  a  count  upon  the  bonds  treating 
Rep.  287;  Holmes  v.  Shreveport,  31  them  as  non-negotiable  instruments 
Fed.  Rep.  113;  Gladstone  «.  Throop,  was  open  to  demurrer,  and  it  was  inti- 
71  Fed.  Rep.  341 ;  Pacific  Imp.  Co.  v.  mated,  without  deciding  the  point,  that 
Clarksdale,  74  Fed.  Rep.  528;  Geer  u.  if  action  could  not  be  thus  brought  upon 
Ouiay  County  School  Dist.,  Ill  Fed.  the  bonds,  the  debt  or  denmnd  might 
Rep.  682;  Femald  v.  Gilman,  123  Fed.  be  barred  by  the  statute  of  limitations. 
Rep.  797;  Gilman  v.  Femald,  141  Fed.  See  also  German  Ins.  Co.  v.  Manning, 
Rep.  941;  Chelsea  Sav.  Bank  «.  Iron-  95  Fed.  Rep.  697,  607;    Swanson  v. 
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iney  without  consideia-   vaaj  have  &  right  at  recover;  agsLoat 
o  Mr  B8  it  appropriated  the  municipality  for  the  work  done  by 
the  some  to  the  discharge  of  ita  valid    him  under  hia  contmct,  cannot  be  coix 
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The  principle  upon  which  a  recover;  has  been  sustained  unda 
such  circumstances  is  the  broad  obligation  to  do  justice  which  rests 
upon  all  persons,  natural  and  artificial;  in  consequence  of  which 
it  has  been  declared  that  if  a  municipalitj  obtains  the  money  or 
properly  of  others  without  authority,  the  law,  independently  of  any 
statute,  will  compel  restitution  or  compensation.'    The  action  is 

Ottumwa,  131  Iowa,  540;  fapra,i87S.  thority  t- 
In  Revnolds  v.  Lyon  County,  121  Iowa,  ment,  e.c 
733,  tne  question  before  the  court  was  to  issue  bonds  therefor,  the  fact  that  ft 
as  Co  ths  validity  of  certain  county  re-  contract  for  such  improvement  is  made 
funding  bonds,  the  proceeds  <^  which  payable  in  bonds  will  not  defeat  recov- 
had  bMn  applied  to  on  indebtedneoB  ery  by  the  contractor.  Hitchcock  v. 
which  was  m  part  vltra  vita,  because  Galveston,  96  U.  6.  341,  350.  In  an 
exceeding  the  constitutional  limit.  The  action  by  a  taxpayer  to  enjoin  the  col- 
court  beld  that  the  recepUon  of  the  lection  of  a  tax  for  the  purpose  of  pay- 
money  for  the  purpose  Of  applying  it  ing  the  principal  or  interest  of  invalid 
upon  the  valid  debt  of  the  county  con-  bonds  issued  to  laiae  money  to  pay  the 
stituted  a  good  cause  of  action  against  cost  of  an  improvement,  the  fact  that 
the  county,  saying:    "The  country  ob-  the  controctor  who  has  done  the  woA 

y  for  the  work  done  by 

jontrnct,  cannot  be  con* 

indebtedness  up  to  the  constitutional  ndeied.  If  the  benefits  received  and 
limit,  it  was  under  the  implied  obliga-  enjoyed  by  the  municipality  under  liis 
tion  to  moke  restitution.  During  its  perfoimance  of  the  contract  give  him 
retention  by  the  county,  the  Mnd-  an  equitable  right  of  recovery  therefor, 
holders  might  have  laid  cisim  to  it  at  such  rig^t  is  independent  of  any  r«cov- 
ony  time  and  could  have  enforced  its  eiy  upon  the  bonds.  Hughson  v.  Cnne, 
surrendsr  by  replevin.  It  was  not  ap-  115  Cal.  404,  410.  In  on  action  by  * 
propriated  until  applied  on  the  out-  city  to  have  certain  refunding  btmda 
standing  debt.  By  receiving  it  and  so  cancelled  and  declared  null  ajod  void 
applying  it  to  the  satisfaction  of  a  valid  for  illegality  in  execution,  it  was  held 
existing  debt,  the  County  by  imphca-  that  as  the  city  had  recdved  an  advao- 
tion  undertook  to  repay  to  the  extent  tage  by  the  refunding  of  the  original 
of  the  limitation."  Tnejusticeandcor-  debt  and  the  surrender  of  the  obliga- 
rectnesa  of  this  decision  are  unquestion-  tions  therefor,  it  was  bound,  as  a  con- 
able.  <Utton  of  having  the  bonds  declared 
Where  a  county  took  title  to  certain  vmd,  to  account  to  the  holders  of  the 
lands  for  a  poor  farm,  and,  altiiough  it  refunding  bonds  for  the  benefit  which 
had  only  authority  to  pay  m  cash,  gave  it  hod  so  reodved.  Brown  v.  Atchi- 
notes  secured  by  mortgage,  it  was  held  son,  39  Kan.  37.  In  Thomas  «.  Rich- 
that  as  the  contract  was  unauthorised  mond,  12  Wall.  (U.  S.)  349,  it  was  held 
only  BO  far  as  it  related  to  the  time  and  that  there  could  be  no  recovery  on  ui 
mode  of  paying  the  purchase  money,  issue  of  bills  as  currency  made  by  a  city 
and  the  title  to  the  lands  hod  passed  by  without  power,  either  in  an  action  on 
the  conveyance,  the  county  held  dtfe  the  biUs  themselves,  or  for  money  bad 
thereto  as  trustee  for  the  benefit  of  the  and  received;  and  the  law  as  to  the  re- 
vendor,  and  that  Iw  was  entitled  to  i^  oovety  of  money  paid  cm  an  illegal  con- 
lief  by  a  decree  providing  for  a  recon-  ti»ct  is  stated  and  ddned  hy  Justica 
veyMice,  unless  the  amount  due  be  pud  BradUy.  The  reooveiy  was  denied  in 
within  a  reasonable  time.  Chapman  c.  that  case  because  the  act  of  the  muni- 
Douglaa  County,  107  U.  S.  348.  See  cipaUty  in  issuing  the  bills  was  a  viola- 
also  Crampton  v.  Zabrislde,  101  U.  S.  tion  of  the  law  of  the  State  and  a  penal 
601,  where  at  the  suit  of  certain  tax-  offence. 

payers,  county  officers  were  ordered  to        '  Harsh  v.  Fulton  County,  10  WalL 
reoonvey  lands  acquired  in  consden-   (U,  8.)  676,  684;  per  Field,  Justioe. 
tion  of  an  vltra  virea  issue  of  bonds,  and        But  the  party  purchasing  the  void 
the  vendor  to  accept  a  conveyance  and  bonds  from  the  city  is  not  entitled  to  • 
surrender  the  bonds.    If  a  dty  has  au-  reaoiBaion  of  the  contract  to  puichuo 
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justified  under  the  forms  of  the  common  lav  on  the  ground  that 
it  is  an  action  for  money  of  the  plaintiff  had  and  received  by  the 
municipality,  being  money  paid  by  mistake,  or  upon  a  considera- 
tion which  happens  to  fail,  or  money  got  through  imposition.'  But 
if  the  municipality  has  not  received  any  consideration  for  the  issue 
of  the  bonds,  the  foundation  for  an  action  to  recover  a  debt  owing 
by  the  munidpahty  does  not  exist,  and  an  action  by  the  purchaser 
or  holder  of  the  bonds  against  the  munidpali^  will  not  lie.'    The 

uid  recoveiy  of  the  bonda  At  the  pur-  done  any  wrong  ia  the  dtv.  In  Moaea 
chase  price  paid,  unlen  he  restorea  or  v.  MocFerian  f2  Burr.  100^,  it  is  stated 
offers  to  reaton  all  the  bonda  delivered  aa  a  rule  ct  tbe  oranmon  uw,  th&t  am 
tohim.  Ironwood  V.  Wickea,  93  N.  Y.  action 'liee  for  tnonejr  paid  bv  mistake, 
^p.  Div.  164.  But  BM  contra,  Paul  r.  or  upon  a  conaideration  whioD  haroena 
Kenosha,  22  Wis.  266.  to  fail,  or  for  mtmey  got  thraugh  im^ 

'  Id  Louisiaiia  Gty  v.  Wood,  102  U.  position.'  The  present  action  can  be 
8. 294,  aff'g  5  Dillon  C.  C  R.  122,  a  city  sustained  on  dther  of  these  grounds, 
having  power  to  borrow  money  isaued  The  money  was  paid  for  bonda  appar- 
bonds  for  the  purpose  of  raising  means  ently  well  executed,  irtien  in  fact  tbey 
to  pay  its  debt  and  govermnental  ex-  were  not,  beoauae  of  the  false  date  th^ 
penaea.  The  instruments  were  void  bore.  This  was  cleariy  money  paid  t^ 
becauae  of  fiulure  to  comply  with  a  Stat-  mistake.    The  eonsideiation  on  which 


State  auditor,  before  being  n^tiated.  cause  tne  bonds  were  not,  in  fact,  valid 
For  the  purpose  of  evadiriK  this  statute  obligations  of  the  dty.  And  the  money 
they  were  antedated.  The  plaintiff,  was  got  through  imposition,  becauae 
believing  that  the  bonds  were  what  the  city,  with  intent  to  deceiv^  pia- 
on  thur  face  they  purported  to  be,  t«nded  that  the  falae  date  the  oaada 
and  obligatory  on  the  city,  bought  bore  waa  the  true  one.  While,  tben- 
them  in  good  nith,  and  the  money  paid  fore,  the  bonda  cannot  be  enftnoed,  bo- 
tberefor  went  into  the  city's  troasury.  cause  defectivriy  exeeuted,  the  mwey 
It  was  held  that  the  city  was  in  the  mar-  paid  for  thran  may  be  recovered  t>aoit 
ket  as  a  borrower,  and  that  plaintiff  waa  Aa  we  took  occasion  to  say  in  Ibrah  v. 
entitled  to  recover  the  money  paid  with  Fulton  County  (1  •  Wall.  (U.  B  }  676), 
interest  thereon  from  the  date  the  obli-  'the  obUgation  to  do  justiee  rarta  upon 
^tion  of  the  (uty  to  pav  was  denied,  all  peisone,  natural  or  artificial,  and  if 
WaUe,  Chief  Justice,  Mia :  "The  city,  a  county  obt^n  the  money  or  property 
by  putting  the  bonds  out  with  a  false  of  others  without  authtwity,  the  law, 
date,  represented  that  thev  were  valid  independent  of  a  y  statute,  will  compel 
witiiout  registry.  The  Donds  were  restitution  or  compensation.'" 
bought  and  the  price  was  piud  under  Title  to  lands  conveyed  by  a  county 
the  Delief,  brought  about  by  the  con-  in  payment  for  the  construction  of  a 
duct  of  the  city,  that  they  had  been  put  bridge  having  failed,  it  waa  held  that 
out  and  had  became  vaud  commercial  the  contractor  was  eatitJed  to  recover 
securities  before  the  resistry  law  went  the  value  of  the  bridge.  C3ark  v.  Saline 
into  effect.  It  would  certainly  be  County,  9  Neb.  616. 
wrong  to  permit  the  city  to  repudiate  '  A  town  of  lUiTioU,  having,  pursu- 
thebmids  and  keep  the  money  borrowed  ant  to  statute,  voted  an  appropriation 
on  th«r  credit.  The  city  could  lawfully  to  be  nuaed  by  taxation,  m  aid  of  ths 
borrow.  The  objection  goes  only  to  the  construction  of  a  railroad,  issued  bonds 
way  it  was  done.  Aa  the  purchaaen  payable  with  interest  to  bearer  and 
were  kept  in  ignorance  of  the  facta  deuvered  them  to  the  railroad  company, 
whichmade  the  Donds  invalid,  they  did  They  were  accepted  by  the  company 
not  knowinKly  make  themselves  parties  and  sold  to  the  plaintiff.  FtMotiff 
to  any  illegal  transaction.  Tbc^bought  brought  action  on  the  bonds  «4uab  r^ 
tike  bonds  in  open  market,  where  they  suited  in  a  judgment  in  favor  <rf  tbe 
had  been  put  by  ttie  dty,  in  the  posaes-  munidpality  on  the  ground  that  tha 
rion  of  one  clothed  mtn  t^iparent  au-  bonds  were  issued  without  authority  of 
thority  to  sen.   The  only  paJty  that  baa  law.    On  a  bill  in  equity  to  compd  th> 


.dr,yCOOgIe 


light  to  recover  agamst  the  municipaUty  as  for  money  had  and  re- 
ceived also  implies  capacitjr  on  the  part  of  the  city  to  contiact  debt 
or  to  borrow  money.  If  there  be  an  entire  lack  of  authority  in  these 
respects,  there  is  no  foundation  for  the  doctrine  of  an  implied  lia- 
bility on  the  part  of  the  municipality  to  repay  to  the  holder  of  the 
void  bonds  the  consideration  which  it  has  received  through  th^ 
issue.'  For  example,  if,  at  the  time  when  the  debt  is  contracted  by 
the  issue  of  the  bonds,  the  municipali^  has  already  exceeded  its 
constitutional  limit  of  indebtedness,  there  can  be  no  recovery  against 
the  mun  cipality  as  for  money  or  proper^  of  the  plaintiff  received 
by  the  town,  for  the  constitutional  prohibition  forbids  implied  aa 

towm  to  pay  the  plaintiff  the  amount  of  stmcted  on  the  company'B  ground,  and 
tbe  bonus  out  of  the  appropriation  the  certificates  for  the  stock  subacribed 
which  it  had  vot«d  to  the  railroad  com-  for  tiad  been  delivered  to  the  municipal 
pany,  it  was  held  that  the  purchase  of  corporation,  all  in  accordance  with  the 
the  Doods  by  plaintiS  was  not  a  pay-  conditions  of  the  subscription  agiee- 
ment  of  the  appropriation  voted  by  the  ment.  Tbe  action  was  for  tbe  amount 
town  to  the  railroad  company,  and  that  paid  by  plaintiff  in  open  market  for  the 
the  action  would  not  lie;  that  the  bonds,  and  the  ground  of  the  attempted 
whole  transaction  of  the  execution  and  recoveiy  was  that  that  amount  had 
delivery  of  the  bonds  was  ultra  virai,  been  expended  in  confenin^  upon  the 
because  there  was  no  authority  in  the  dty  the  benefit  of  the  radroad  and 
town  to  borrow  money  or  to  execute  depot  and  the  stock.  Tbe  court  d». 
bonds  for  the  payment  of  the  sum  voted  cluied(per  Taft,C.J.)  that  the  cause  erf 
to  the  railroad  company;  that  the  action  could  only  be  sustained  on  the 
bonds  conferred  no  rignt  upon  any  per-  ground  of  money  had  and  received  to 
son ;  and  that  the  transaction  by  wttich  the  use  of  the  city,  resting  upon  an  ob- 
they  were  passed  by  the  company  to  ligation  which  the  law  implied,  because 
the  complainant  created  no  obugaUon,  otherwise  it  would  result  m  the  unjust 
legal  or  implied,  on  the  part  of  the  town  enrichment  of  the  defendent  at  the  coat 
to  pay  the  money  appropriated  to  any  of  tbe  plaintiff,  and  which  arose  only 
bolder  of  the  bonds.  £tna  Life  Ins.  when  the  mumdpality  had  reodved 
Co.  V.  Middleport,  124  U.  S.  ^34;  dis-  money  or  property  from  the  plaintiS 
tinguishing  Louisiana  City  t>.  Wood,  and  appropriated  the  same  to  ita  own 
102  U.  S.  294.  The  opinion  of  the  Su-  use,  or  when  it  might  have  elected  not 
preme  Court  was  unanimous,  but  we  to  take  it,  or,  having  the  power  to  do 
cannot  resist  the  giuere,  whr,  on  the  so,  might  return  the  benefit  thus  con- 
broad  principles  of  equity,  should  the  ferred  to  the  plaintiff  and  failed  aa  to 
bondh<^der  in  such  a  case  not  equitably  do.  It  held  that  the  benefits  conferred 
be  entitled  to  be  subrogated  to  the  right  were  not  of  the  character  which  entiUed 
of  the  railroad  company  Bxainst  the  the  plaintiff  to  maintain  the  actioo. 
town?  See  Parkerbuig  v.  Brown,  106  See  also  Swanaon  v.  Ottumwa,  131 
TJ.  S.  487,  and  other  cases  cited  inp-a.  Iowa,  640. 

In  Travelers  Ins.  Co.  v.  Johnson  City,  '  £tna  Life  Ins.  Co.  v.  Hiddleport, 

»9Fed.  Rep.  663,  it  was  held  that  there  124U.S.534;  German  Ins.  Co.  t>.  Man- 

coiild  be  no  recovery  against  a  dty  as  ning,  95  Fed.  Rep.  597.    In  O'Brien  v. 

upon  an  imphed  promise  by  a  ^rson,  Wheelock,  95Fed.  Rep.  883,it  washeld 

wlio,  for  full  value,  purchased  in  the  that  where  a  statute  providing  for  tbe 

market   ntfotiable   bonds   payable   to  appointment   of    levee   commiasionen 

beuer  and   unindorsed,  issued  by  a  was  unconstitutional  and  bonds  issued 

municipal   corporation  to  a  railroad  by    the    commissioners    were    eonse- 

company  of  another  State,  to  which  it  quently  invalid  as  without  authoritv  of 

bod  no  power  to  issue  the  bonds,  in  pay-  law,  a  court  of  equity  could  notdedore 

ment  of  a  subscription  to  the  compan^a  a  lian  in  favor  of  the  bondholders  upon 

stock,  to  which  it  bad  no  power  to  make  land  which  reoeived  the  benefit  of  tha 

a  subecription,  after  the  railroad  had  expenditure  in  the  oonstruction  of  the 

been  built  and  the  depot  had  been  con-  levee. 
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well  as  express  indebtedneas,  and  is  as  binding  on  a  court  of  equity 
as  on  a  court  of  law,  and  the  hct  that  the  municipality'  has  used 
the  money  for  the  construction  of  public  works  or  otherwise  ap- 
plied it  to  its  boiefit  does  not  permit  a  recovery.'  A  purchaser 
from  the  person  innocently  taking  the  invalid  paper  favm  the  muni- 
cipality has  been  held  to  be  subrogated  to  all  the  rights  of  his  as- 
signor and  to  be  entitled  to  recover  the  money  paid  by  the  latter 
for  the  bonds.'  When  the  bonds  have  not  been  issued  for  city 
purposes,  but  have  been  issued  pursuant  to  an  invalid  statute  to 
induce  p«-sons  to  establish  manufactories  within  the  city's  limit, 
and  the  transaction  has  taken  the  form  of  a  loan  of  the  bonds  by 
the  dty  to  the  persons  establishing  the  factories,  which  loan  is  secured 
by  a  conveyance  or  mortgage  of  real  estate  to  the  city,  it  has  been 
held  that,  although  the  city  was  absolutely  without  powa  to  issue 
bonds  or  contract  debt  for  the  purposes  specified,  yet  as  the  city 
has  received  from  the  manufacturer  security  which  is  available 
for  the  payment  of  the  bonds,  the  holders  of  die  bonds  are  entitled 
io  equi^  to  the  benefit  of  such  security,  and  may  maintain  an  action 
in  equi^  to  compel  the  sale  of  the  property  or  securities  so  received 
and  the  application  of  the  proceeds  to  the  payment  of  the  invalid 
obligations  of  the  city.*  But  the  assignee  or  transferee  of  the  bonds 
or  of  the  debt  in  consideration  of  which  they  are  issued  is  only  sub- 
rogated to  those  rights  which  are  incident  to  or  form  a  part  of  the 
debt  or  obligation  created  by  the  transaction,  —  such,  for  example, 
as  the  pecuniary  cousideiatlon  or  tangible  property  paid  by  the 
person  to  whom  they  were  originally  issued,  or  property  or  money 
received  by  the  city  throii^  the  transaction  for  the  purpose  c^ 
enabling  it  to  pay  the  bonds  and  the  interest  thereon.    There  is  no 

'  Litchfield  «.  Ballou,  114  U.  S.  190.  the  court  denied  the  recovery  on  this 
See  also  Hedges  v.  Dixon  County,  150  ground,  pointing  out  that  the  original 
U.  S.  182;  ante,  chap,  vi,  on  Constitu-  bonds  and  indebtednesa  became  due  in 
tional  Liimtations  en  Indebtedness.         1871, and thestatuteof  limitations hav- 

■  Parkersburg  V.  Brown,  106  U.  S.  inffbeenpleaded,theiraction  was  barred 
487;  Qeer  v.  Ouray  County  Sctiool  b^ore  suit  brought.  In  addition  the 
Dist.,  Ill  Fed.  Rep.  682;  Femald  v.  municipality  vras  never  indebted  to 
Gilman,  123  Fed.  Rep.  797;  Chelsea  the  plaintia  unless  indebted  to  him 
8av.  Bank  e.  Ironwond,  130  Fed.  Rep.  as  an  assignee  of  the  bonds  sued  on,  and 
410.  See  and  compare  £tna  Life  Ins.  never  promised  to  ^v  him  except  aa 
Co.  n.  Middleport,  124  U.  8.  534,  cited  the  owner  of  a  n^otiaole  bond  payable 
lupra.  But  in  Coquard  v.  Oquawlca,  to  bearer.  The  original  transactions  | 
192  HI.  355,  368,  an  issue  of  refunding  were  not  had  with,  norweie  the  bonds  I 
bonds  was  held  to  be  invalid  on  the  sued  on  issued  or  delivered  to,  plaintiff, 
ground  that  the  municipality  had  no  or  the  written  adjustment  of  the  oiin- 
power  to  refund  the  debt  and  to  issue  nal  debt  made  with  him,  and  hence  M 
bonds  for  that  purpose.  It  was  con-  could  not  reoover  under  the  common 
tended  that  a  recovery  should  have  counts. 

been  allowed  on  the  common  counts  on  '  Farkersbuig  v.  Brown,  106  V.  S, 
the  original  bonds  or  indebtedneas,  but  487. 
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subrogation  od  the  part  of  the  purchasers  to  mdependent  debts 
and  demands  which  may  exist  on  the  part  of  the  person  to  vbom 
they  were  originally  issued  against  the  municipality.* 

>  In  iBtna  Life  Ina.  Co.  v.  Middle-  pany,  and  that  the  doctrine  of  Bubro- 

port,  124  U.  S.  534,  cit«d  supra,  bonds  satiau  did  not  appl;^,  because  plaintiff 

were  isnued  without  authoritjr  in  pay-  had  ndther  paid  the  debt  due  to  the 

ment  of  an  appropriation  in  aid  of  a  railroad  company,  nor  had  he  act«d 

railroad-    They  were  sold  by  the  rail-  under  compulsion  to  save  himself  from 

road  companv.     It  was  held  that  the  loss.    In  this  caae  the  doctrine  of  subro- 

purchase  of  the  bonds  by  the  plaintifi  Eation  in  its  application  to  municipal 

was  not  payment  of  the  appropriation  bonds  is  discussed  by  Justice  MHUr, 

voted  by  the  municipality  to  the  oom-  at  great  length. 
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